MATT HE BACON, 


OF THE MIDDLE TEMPLE, Reg. © 


* « 


SIXTH EDITION, REVISED AND CORRECTED; 
With Additional NoTzs and REFERENCES. We 


0 ALSO A SUPPLEMENT, CONTAINING 
. A TABLE of the Eo of the Cages. | „ 


II. A TasLE of the STATUTES, or Acts of PanLIamenT cited, referred 
to, or explained, 


III. A Tanick of the ReyorTERs and other WarTens, with _ ſevera 
Contractions and Editions. 


Marrzns. 


Bx T. CUNNINGHAM, ESQ, BARRISTER AT LAW. 


— 


— — 
„„ ; 


be 4 DUBLIN: | 
. LUKE WHITE. 


1 — — 
nete neus. 


n 


E i 


Ho 


R 
ww 
*. 
r 
Feng 
* 4 
* 1 
wo . 
= 1 
F « 
PR 
* 
* 


| = Ph 


EB 9 1938 


F 
$5 


A E 


4 * 


n. 


% 
£ 
W% 
* 
2 
2 
5 
* 
Z % 
As 
1 : 
: 
» 
4A 
+" 
fn 2 
% / 
4 
8 
* 
„ 
* N 


oe? ti 
3 


reports, &c. publiſhed, (the editor reckons between forty and fif . 1 | 
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doch as a negative, for an affirmative, &c. But he has 
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he has frequently referred, from one part of the work to another, 
for illuſtration; and where the ancient ſtatutes of Merton and 
Marleberge, of Neſtminſter, Gloucgſter and Mincheſter, have been 
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are almoſt innumeraple: — ſome the reſult of his 6wn experiggge 
a variety of choſe nôtes ſhew how the law is »ow ſettled here 
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Te editor muſt  obſerre that ſome cafes may appear variant, 
which, on ſtrict examination, and conſulting different reporters; 
will not be found eſſentially to differ: others may have been 
permitted to ſtand, becauſe they were in the original work: each 
may be of uſe:— the point may not be finally ſettled :—the caſes 
will, at leaſt, afford matter of inquiry to the curious, and perhaps 
the editor might not preſume 'to ſay which was right. . 
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vas impoſſible, always, to avoid a repetition: it might be uſeful 
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7 In ſome parts of the work very long notes are introduced, where 
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& £hant and merchandize, 3 vol. 601, and in various other inſtances. 
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though the name of another perſon hath hitherto been af 
That very able and learned author did not content himſﬆl 
giving the dry rules of juriſprudence, but, where it was ne ry, 
aſſigned the various u HAsoNS whereon the ſages of the law ded 
their judgments. The impreſſion. ſuch a, writer makes his 


- 


| - "1 Web fatusfac- 


tion to the curious and ingenious mind—not ſatigad uy, but 
pleaſure; and what is read vim Os wile fe, underſtood 
and remembered. path | „ 


1 
: 9 > 
* a . 


ledge of our laws and Tee dal continue to ; bale ele 
and veneration of mankind. _ = 


Mr. Serjeant Sayer begs leave to obſerve, that for 1 N 
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with the title Sinox x, ending with the title VERDIOr, hallligen 
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(4) F Pleas in Abatement to the Turiſdifion of the Court, Page 2. 
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herein, of Miſnomer and the Want of Addition, AY 8 
(E) Of Abatement by the Demiſe of the King. 7 
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(B) OF*  Mamnner'of- "bringing Actount, with reſpect to the Perſon againſt 
evhom it is brought : And . of charging one as Receiver when Bai, 

Ee vice verſa. 1 

(C) The Natur? of the Demands for which it may be brought, 
D) In what Caſes this is the proper Action, or ſome other maybe brought. 

5 What fhall be a good Bar to this Actioon. ® 8 

Of the Fg ah at R Hall bea good Diſcharge fore 
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(A) What ſpall be deemed a kt din and Catit faction. 
B) To what Actions may Accord and Satisfaction be freaked, 
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Adtions in General. Page 26. 
* . 5 5 Kinds of Actions. 


n what Caſes an Action will lie, ant for whom; and a 
C) In auliat Ces diſtin Things may be laid in the . Action. 9 
For Actions of Debt, Vid, Tit. Debt, Vol. 2. 7 13. Vid, Tit its 
Aſſumpſit, p. 163. 

For Actions of Ditinue, Vid, Tit. Ditinue, 1. 2. P. 46. 
For Actions of Trover, Vid. Tit. Trover and Converſion. V. 5. 
For Actions of Covenant, Vid. Tir; Covenant, p. 527. 
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D of the Proceedings and Pleadings in ſuch Ations or lh. 40 
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Go) Whether the Penalty of a Pen Statdte me may. be. e er e 
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4A) What Perſon evith reſpect to the 2 may g feng an Agi on the 
Cafe. 5 5 12 45 

B) Againft whom fuck Action Ties, 46 

{C) For what Injuries an Action on 5 Caf wil bes and herein, of cha 
Cas where a Man may be faid to ſuffer Damnum abſque Injuria. 48 
) At what Time the Right of Aion ſhall be ſaid to have accrued, ' 49 

-(Z) Actions on the Caſe for Fraud and Deceit in Contracts, or an implied 

| Ex refs. or Warr anty. | 50 
= 174 ons on the 2 for 8 to a Mar? $ Perſon, Property Right, 4 
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1. 8 an Action will lie againſt. Officers and. Miniſters of | 

on ice. 

. . Where Caſe will lie for Torts and Inj juries committed by Por. 

+ 2+. ſons, contrary to the Duty of their Trades and Callings. 60 
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ere Caſe will lie though the Party injured has anther Remedy, 63 

ere Caſe will lie, though the Wrong-drer be punifhable criminally. 64 

RE Admiralty. Vid. Court of Admiralty, p. 622, | | 
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( a) T Sk NA A F. iling Ai, | | 
(B) Where an Affidavit is neceſſary. | e 
1 Where it nay. be ſaid to be frort and 22 35 
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(A) Who are 3 4 contra&ting = binding themfeloes or other; 7 er 
Agreements. 6 
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( 2 Of Agreements awhich are "new in Law, and will be decreed jo Dae in 
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75 herein, © | : , 
1. Of unreaſonable Agreements, ld 8 as may de ſaid to 1 
obtained by Fraud or Circumvention. - 3 69 
2. Of voluntary Agreements. . 70 


3. Of the Manner in which they are to 5 . 1 


(C ) Of Parel Agreements, or fuch as may be ſaid to bs within hy Statute of 
＋ rauds and Fee | bY, 


2 liens. Page p 6. 


10 Who are Aliens, and this either by the Common Law or by Statute. 77 
(B) Of Naturaliæation and Denixalion, the Difference and Effect of them. 79 
(C) Of the Diſadvantage that Aliens lie under by our Law; and herein of 

5 Ar Incapacity 10 purchaſe or inherit, ard f the King s Title to et 
-; ee, 


(D) Whos 
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60 ee ee at Common La- w. 
48) 5 ſeveral Statutes of Amendment and Faul. E Mi ; ph: 

(CY Whether the Statutes of Amendment extend to the. | ih * * . 1 9 
criminal Proceedings. 5 

(D) In aubat Caſes the Proceedings in Cinuil Cauſes are # 
Manner thereof, as by amending one Part of the Record 2 e "And 


' berein, 
I. Of the original Writ and Turn 7 
5 2. Of the Imparlance Roll. | 
Y 3. Of the Plea Roll. 
= 2 2 ury, Proceſs and. Ni Prius | Roll; | 
| Bat Verdict. 1 
= (E) 1 De: may be amended or aided after Verdis. 1 
Ad herein, | y "1 =_ .. 
1. Of the Want of ſutficierit Certainty in the Plainti's 1 = 
ration, in not ſetting forth his Cauſe. 19 = 
2. Of Re eee and Surpluſage. | 
3. Of wg ciency in the Defendant's hr 
4 Immaterial and informal Iflues. - : 0 | wr 
| ( Of amending the Judgment. 10 
| (G) At what Time the amendment muſt be 3 ; and Jenin, of Recor 
removed out of inferior Courts, and paying of Cofts. 107 
N ) Where Records defaced by Dejign or FEY will be ſet right s 
„ amended. 109 


Amercement. Vi. Tit, Fine and Amercemont. J. 2. p. 8 


„„ 
v 
eg 


Antient Demeſne: Page 110. 


| ' (A). Of the Nature of the Tenure, and bo proved. = 110 
| | -(B) & the. Privileges annexed to Antient Demeſne. 111 
| (C) How it may berome Frank- Fee. 112 


(D) Where Antient Demeſue may be FOR and tbe Form WOO. 113 


1 Bent⸗ Charge. Page I 14. 


(A) How an Annuity and Rent-Charge differ from other Rents, 414 

| (B) What ſpall be a good Grant or Creation thereof. | ” org 

1 (C) Of the Remedies for the Recovery of an Annuity, 117 

W '  Apportionment and Extinguiſhment of an Annuity or Rent- 
x harge. Vid. Tit. Nuts. V. 4. p. 28 | 
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A) of the di iferent Kinds of Appeals. e nee 
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1. Of an App! of . 122 
2 3: Of an Ap Larceny. FT: SIE. 122 
an Appeal of Rape, | . 123 
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"() Is what Courts an = 1 be 2 e eee 00G 
e bo may bring an N TE 

©» WW Within what Time an 8 Wee e 
i. what County. an Appeal muſt be tried. . 125 
He the Appellant is to appeal and preſecute. 126 
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oo ed. 12 
"(BJ How the Form of the Declaration muſt. be, 1327 
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Appꝛover. Page 129. = | 
 Arbitrament and: award. Page 1 31 1. 


(.) 75 he Matter in ; Controverſy. 132 
(B) The Submiſſion; and herein, of 2.5 di re Kinds, and the Revocation 
thereof. ; | I 
(C) Of the Parties to the —_ | : ns 
(D) The Arbitrators or 2, | 137 
| 9 The i ifelf, or 1 N of the. aue, or Um- 
re: ein, I 
8 1. That it be made according to the Submiſſion. | 9 
2. It ought to be certain. 142 
3. That it ought to be eq ual and mutually fatisfatory. 144 
4. The A muſt be of a Thing lawful and poflible. _ 
2 That the Award muſt be final. 147 
(r) The onffrud ion and Efect of | the * and helps of the Perform- 
ance thereof. | 3 


| G he len- V 1 in Awards, | ; 
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5 Aſi Vid. Bail, 206. 
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| A) What foall be ſaid to has Aal. : | 064 
50 What ſhall be ſaid to be a Battery. 
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Proceedings. 8 
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wn Lit. 129. f to the Action; b becauſe, it 1050 orfeited'to the King a as 4 Repr Al fo the end 


C. P.20 4; 
* $4 10 good Replication, that he was at the Time and now remains in this 5 by Li- 


ii 1 ibi 52 $$ 11 261 
oO TOUTE engere ak «Bug; . AE 23 91169 e ; K+ 0 n 1 en n TOI 
Ns e 440 e FL 4. Premunire. | 7 20413 „min at | 


| wet 3 S9HIEW 98 L038 nnn to 
"Ek. 60 Th Perfonsattainted of a ene are incapable of bring ig any Action 
C.P. 5 for they are ne 'of the ite any! of the Law. e : 


Fl. x0, ons Leg cn 48 Af Sf. 3999. 15 Lit, 25 but 1 e wide Tit i. Prop An 


in Vol. 4. oi | xecu 

. 1 9 7 % SY x MM Þ 5 „ ok 46? & N CET Bock 5999 . TO; 14 ourt 
| ey : WF e e 
„ Popiff Rec a Yo... 39 = OP 21 43H, EF 


Gith, Hiſt. This Diſability of 25 Recuſancy convict, is by virtue of — Sta 


La. . -where he ſues: for Lands, Tenements; Leaſes, Apnvitjes; Rents and Mer If a 
ditament i or the 1 or Profits thereof, which. are not to be. {eiſed df Baj 
anda ofthe e Kings bis Heirs ar-Succellots,.... (550 mar * 


a ; " . N 


A. B 4 E. N. T. 


0 Of Pleas-in-Ibacement;' with reſpeit-to the » e; 
17585 of the Defendant;” and herein of Pt, 85 | 
vileged Perſons.” 47 


Officers of each Court enjoy the Wale of es. ed ho 4 WEED —_ 
in thoſe Courts to which they rei 7 belong; the Reaſon Vaugh. 153. 
whereof is, becauſe of the Duty they ws: under of attending thoſe Courts, fl. 7. Abr 
and leſt their Clients Cauſes ſhould 1 uff xd © they were drawn to fer ire oll. A Te 
to Actions in other Courts. 44.639. 
R 7; 1. » 71, aughs. 30. 15 ur. Courts, 11. 25 5 GH - 

/ 3 200110 255 TI . l FUG TM of ger in 2 Fol. p. 218. Ds fot 
precedents of 155 of Privilege, vide Teese PO A Aut. 2 Raſt. Ert. 106, 1; „472. Brocunl. 


361, 167, 168. Hern. 3. 3 I. Clericalis 32 to Where they are not obliged t6 Jut in Special 
Bail; and where Bail "ali he put in when KEI 2 Head of Bail in Civil Cauſes. es 


But the Plainitiff mut have the Tame Remedy againſt the Officer in his Sand. 67,68. 
dn Court, as in that where he ſues him; for if Mon Fein attached by $I 2g in's 
orel n Attachment 1 i the Sheriffs Court 877 Lan, an, „he All not have wn Gitb Hiſt, c. 
vilege; z becauſe ir in this Cie the Plaintiff would be remedileſs: P. 209, 210. 
Sid. 36. 2 Keb. 346. N. 24. 65 156. 2 199, 
So if A. Writ of Entry, or 1 1 71 real Action, be brought againſt an At- Sand. 67. 
orney of the King's. Bench, 1 cannot plead his Privitege; becauſe if Gild-Hilt., 


NO ER 
LE 2 r * 
NE EL ns hoe hs : 


A e 
E N 
. 


his ſhould be allowed, the, Jad: F would have a Right without a Re. C. P. 210. 
2 1 the King's Bench fark not Cognifarice of "Real Acions. wide! | 


| the Common 
teas he wech kr am Appeal, he ſhall not Pres his Privilege; I for his * Court hach no r | 


this Ad ion; nor if ſued as Bail. Rep. and G. Pract; G E 64. "845 16. for this wid, 


6. 29. b, 9 K. 4. 35. Cro. Car, 585. Leon. 489. 2 Leon. 156. 5. Ugo: Gii 2 6 N 110. 
ſe he Alſo the Privilege which the Court indulges their Ochcers with, is FO n oct 
ſhall rained to thoſe Suits only which they, bring in theirown 8 3 Hob. DIA | 


rought againſt them in their own Right; tor if they fue or are.ſucd as Gilb, Hit) 


282. xecutors or Adminiſtrators, they thn reproſent 0 T8 and 8. P. 211. 
5 re to have no Privilege: Ws 25 1 aw, — 
Lil. Reg. 456, 48%. Ney 68. 17 Rin thei 519 2. 1 299. Gall. 3 INE Is 77. * 6. 
ach, 199. rear, 57, 4. A BM 316. 14 4. Rep Ss elt. PTS 3g 18, 9716 5 159 
"Dif. . 24, 150. in Marg. Sau. 28. Bp 49% 7 3 811 
2 So if an Officer of dne Court ſhes af OM of an her Court, is Ds. 2 105 Reh. 


endant ſhall not 2 his Privilege; for the Attendance of the Plaintiff 298. Ha- 
bas neceffary in his Court às the Detengant's in his; and therefore the Te 7 
auſe is legally attached in the Court where the plaintiff i is an Officer. © Serogs. 
2 Lew. 129. Ga. Rif. CE 217, Ob. $1148, 95. 2 N. Abr. 278. pl. 4. 13 Breconl, 1 


So if a Privileged Perſon brings a Joint Action, or if An AQion be Gilb, Hiſt 
brought againſt him and others; he. mall not have'his Privilege; ee ny 4 Vo. 
5 to be underſtood where the Action is joint, and cannot be ſe 55 | 
f rhe Action can beds without ang any Injury, the Officer in II Dyer 917. 


aps 1 * 110 dra 2 e en e abr, 
DEL nd 27%; 2. Lew. 129. . Ven. 14 


e gives FE to private 5 nes prote 5 Subject Bros 2 pe : | 


2} rom 'being brou uſtice for offending: againſt: thier which 145. 
1 . oncern the Abele Com onwealth:' SEE 111 bases, bk 46 N 0 
ie Sti- 22. Gits, Br 72 C. E 209. (a) But in an Aion} Qu 4 tam, . he thall 1 
excep B's Privilege, L. Reg. 7. 3 Lov: 398. Luba 195k „„ 104bÞ. Lee 
Lars If an Attorney of the Common Pleas be in Cuſlodid Mareſch; For: want hut if he 
le 


df Bail, at the Suit of A. he may (b)'plead his Privilege? 1e be in Gu 


2 Aarcſ ela, at the Sujt of A. arid/ B. declares agaloſt him un Cufedia Mareſehal, iſ he las waved 
is Privilege as to A. he cannot take Ad antage of it againſt B. For mis wine 2 Nl. An — T7: 
ak, I. . 3. 17 5 . rtl. 70. on 243d” La: Regus 1385 0 ho - . 


After 
”: — 


©3447 ins 1 Ts 


* Page 6. After a "gener: Imparlance, an Officer not plead. his Privi 
7% 255 becauſe by imparling he affirms; the 1 n of the Court; but by 
2 5 6, the better Opinion it eems, rhat after a ſpecial | Imparlance he my plead 


Rol. Re his Privilege. | 
204; Sid. 29. 2 Noll Ar. 273; Hard, 65.” Tas l. 1. Lex. Str. 525 
Plea of made wal without A e tr. 1 6. 105 EY JW 
217 . In an Action az gainſt B. lead Quod ipſe 7 unut 8 the: 3 1 
aſe verſ.. Domini Regis de 85 without fa be js =p . impetrationis e and 121 
Pore: | Reſpondeas Ouſter was awarded. MM 
Apa be * bet 25 rere dl. 1. 5 5. 2. vide ny infra, Letter My ee 


3 "1 


Patſons. 


65 Ot Pleas F eee the. Form of che 
-CUrit-and Action; and herein « 1 and 
the Cant of Addition. 


ET Pee Ne Law is very ſtrict in obli Men to! up to the le 
: Aer luch , Forms it preſerides z and  obliging 1 the Joker which is the = i 
be — dation of che whole ie that. .Certajnty and Exactneſs is required 
ed, vide Tit. ah no Perſan. ſhould be arre hd or attached by his Goods, unleſs there 
ee appears ſufficient Ground ta warrant ſuch Proceedings; ſo that if the 
APR rit v e 1355 that in the . or be defetive | in Sub. 
ln web ſtance, t le Party may take Advantage Sie 2 
ace, and cannot be taken Advantage of in Error, wide Tit, Exrer, 8 æſiga Letter H. wil ; | £4 
ae 5 Co. 17 95 71 16. 10 E. 3. I. P. 2. 2 Inf. 662. Hob. 1, 51, 52, 80. Carti. 172. Pp 2 
(0 Fitz. 80 if the Declaration varies from the Writ, as (a) by laying the Cautll | | 
Brief, 219% of Action · in the Nes gn of a preſent King, where the Writ ſu poſed it to MW ; 
381 + | haye been in the n of; a former King; or by giving the N, 
GO Ng Name different from that in the Writ; as where the Writ (4) calls him 
Finch's e A. B. of London, Alderman, and the Plaintiff declares againſt him as A. B. 
Law 357 < paw, Eſq. or where the Declaration is otherwiſe: defective, in not 
Latch 173. purſuin the Writ, or not ſetting forth the Cauſe of Action with that : 
Vide 1 Zertainty which the Law requires, or in laying the Offence in a differ. 
7 f County from that in which the Writ was Frouphe- Pics 


For thjovide | Milnamer. is a Folie Blea i in 8 for Rs * Names are the il 3 
Miner only Marks and /ndicium of Things that human Kind can underſtand F 
and Addis - other by, if the Name be omitted or muſiaken, there is a Complain 1 
fon, | againſ no Body. 


; But though a Defendant may byp ing in 1 take Advan 
oh $2 age of a Mijnomer when there isa 5 the Writ or an re 
ta the Name of Baptiſm or —.—9 yet in ſuch a Plea he muſt ſe 

ing/by by that forth his right Name, ſo as to give the Plaintiff a better Writ. (a) 


nat taking Advantag e f it ſuch Miſtake. will be aided. wide Tit. or, Vide Felv. 113. Muſt, is 
' ſetting ſorth his Nase that by ark Name he was known at 8 4 the Writ purchaſe 


3196; 199k” 1, 7.50 17. S 86, (e) See 8 Sgr. 846, je Mod, 208, 4 L. Rr 
. ei 

Lutw. 36. One. Defandent nannt lead. Miſnomer of his Companion; » for th 
other Defendant may admi himſelf to be the Perſon 1 in the Writ, 
J Villars,..! The Defendant, t ag bis Name be miſtaken, is not obliged to t: 
"2 _ Advantage of it; and _—_ if he be impleaded by a wrong Nam 
"ae do be. end afterwards impleaded by his right. Name, he may plead in Bar th 
Earl of former Judgment, and aver hat _— 15-una & eadem per ſona. | 

! Rockingham, was arreſted by the Name of Villars, Armiger ; and on Mation, the Court pave 
Leave to put in Bail, without joining in the Recagniſance, aud thereby not eltop birmſelf, Vide & 
3. 7. 7. 2 Are Jo 71. Wann 1 38. Kir, 205. 2 Sy. Walle 
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A 
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. 
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— 


ABATEMENT. 


In Caſe of Felony at Common Law, if a Perſon were indicted by a * Page 7, = 
| wrong Name, he cauſd not plead Miſnomer, but was obliged to Raad to 6 

the = Swag for the Fact being ſworn againſt the Party preſent, it was But this i 

| thought there could be no Injury by the Miſnamer, as might be where SY 
the Party appeared by Attorney; and Felons ALS: go. 4 no certain of Addti- - 
| Name, nor have they. any fixed Habitation. 1 8 , ons, Viz. © 


2 "1H.5.ca 
Which was made 9 revent the e rage mat of woulda one ER ae ATT Vit Cro, — 
104. 21 E. 4. 72. 2 f. 870. Sud. 40. Lit. Rep. 8. Vide Head of Myſnomer, and Addition, and 2 Hawk, | 
E C, 186, 7. that the Party accuſed may take Advantage of Miſusmer, or the Fart of Addition, but 
yet muſt plead over tothe Felony; but though ſuch Pleg-be found for him, he is not to 17 diſcharged, 
| but muſt be indiQed over again; neither ſhall ſuch, Plea, if if found t him be peremptory, i 
but he ſhall be tried on his Plea in Chief. | FR 


Alſo the State, Place of Abode, and Dignity of the Perſon ia, 4 75 for ab, 
is neceſſary to be ſet forth in judicial 5 — ings, leſt an innocent Per- Miſ N | 
ſon, by having the Pas: Name with the real Defendant, ſhould ſuffer; and Addi- 
therefore the 1 H. 5. enacts that in all Were 4 Bein 42 tion. 
and Indictments, there 2 cal be added ta ag ames of . 
their Eſtates, Degrees, Myſtery, and Place of Abode® | 

Alſo Additions, which are inducements to the Aion, As be FR 1 
uſe of; as if one is liable as wire he muſt he. een ſo if as Rxe- — 1 
cutor, he muſt be named ſ ſuch t. . el 99g & Additions 

„The Place where Defendant is converſunt is ſufficient, thaugh. not comorant, nor . pe 


Barnes 163. 
Not neceſſary in the Writ. aStra.. 123%» * Defradauts Addition be — Wie of 
e caf end-. if 23- 7 13 14 5 N [4 


** 
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00 ot Abatement by Demiſe of the An 1 


47 11 

T Common Law all Patents of Juſtices, Commiſſions Civil and W 
Military, were determined by the Death of the King; alſo all on an In». 
W Suits depending in the King's Courts were diſcontinued, 72 that the formation, 
| Gin ap were obliged to commence new Actions, or to have Re-ſum- in Nate, ; 
| mons or An on the former Proceſſes, to bring the Defendants 
. in; but to prevent the Incanvenience, Expence and Delay which this 2 «a 

| 7 were the Statutes of 1 E. 6. cap. 7. 7 s . , tap. 27 3 ted by 
= /. 21. 1 Ann, ft. 1. cap. 8. fee 5. made, which begs under Title the Demiſe 
| Andie 24 : «7 00 — . 


| 2 Where the King brings a Writ of Errar in Quit Inga, it abates þy ble Death 
2 Stra. 837. Fort, 21%, 


pA the, Fea of on Abatement » at Camman Law, ſee 7, Go, 29, 30, Ge. See an Com. 
H. 38.) 
* Facias to re 7 * a Grant of * Market, is an ou Wi, a within the merck Words 
of the Statute 1 E. 6. c. 7. and 1 4», c. 8. a an by 5 Information i the 
Nature of a * . ma not ww Str, I 


* I Vids 


x 4 * 


=) Ot Abatement by the Death . 


"HE general Rule to be obſerved in this Caſe. is, that where the gg Hiſt 
Death of any mow happens, and yet the Plea is in the ſame Con- C. P. 242. 
dition as if ſuch Party were living, there ſuch Death makes no Alben wo e 
tion or Abatement of the Writ. 

A Difference has been held with Reſped to real AQtons, wehere there | 10 — 134 
are ſeveral Plaintiffs, and there is Summons and Severance, (as thete is & oo * 
in moſt Real Actions) that in theſe the Death of one of the Parties abates 8 97 -Ors, 
the We! 6 pre in TT or Spree pres ans) mm Think: 51 rie. 

. T4 50 'Lit.136- 


* 9 J S$ * 
* 4 * 6 1410 5 8 8 1 
: 4 "ud, : : 
* 


- o 
— — — 
— 2 — — — en _ 
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3 intire Th for the Whole after 
4 eng the 22 Laa ſo he ke Benn the fevered Jointenants. 


De ra 461; 100 159 were fuer Defendants it in the glied. Agion, on — died, 


2m 2418s. heſore the erroneous Judgment given below; and they that are Plaintiffs 


« 


ep a i 4 A E N T. 


Dog, #65, is han ; 41 Ba be tc o, He bann one „ "and 
45 IT 5 1 bring 2 eal Action, 1 one, 15 kum eck ant feve 52 er 
hw n 10 5 his Moiety; for ER "hr ht” by e May. 
| . mere! 15 no Reale on 9 05 ge not ane a the "Recove AI of l 
it, notwithſtandim Unwillingneſs of the: dae to 1055 bin with 

but if the Perſon ſevered dies, the 1 Wit ab ates, Yeckaſe He goes 10 8 
8 Whole, in Oaſe uf the Death of the Jointenant, or of the Copartner, 
without Ta which would be improper on chat Writ, where by the 
NY Sümmons and Severence he went only for a Moietyz for that would be 
A 8 Shed the Writ have'a dqupſe Effect, viz. in Cafe of Summons and 
J e for a 7. uy} and in Caſe of Suryivorſhip, for the Whole, _ 

FOE I? n the. 8 £5 "46 1s Jef. 7. it is enatted, That if there be 
97775 More P. Pain 8 or D Pants. and ode or thote oF them ſhould 
mon . "de, if the C aufe of ſuch 1 15 ſ houtd furvrbe tothe ſurvivihj Plaintiff 
bit boxe* f PI e gainſt the eng Defendant or Defendants, the © 
0% 6"Writ o 2 00 et oy not be thereby 1 ** but ſuch Death being He 
Flugs et up 6n the Record, th f on ſhall Fi ee at the ſuit of the 
adn; 95 9 Þ Meni of Pialniriffs againſt. th wing Defendant or 
„Tolle bi: 


Erol. G 58= And before 755 Starte MAE) a2 {that ix thai were tend Kischters, 
5 and we brought an Action of Debt, and on of them died, that the 


2. 2 2 20 
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ANI ti ̃ ⁵ FOE Br ana, 
F e 
4 5 n E 
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1 4 56. Writ 4 Br abate; for in this Qafe Summons and Severance Hes, 
Co. . lie r..which the one Executor does not 8 for a Moiety, but for a 
E Head Ole, As Repreſentative of the Teita 


of Execu- 80 in a Quaure Ius edit by two Fele ade and ore is WS Cage a1 
tors & Ad- e Peng rfon dies; the Writ ſhall not abate, becauſe 


ſh 1 be no gs 
8 j E. = 15 8 Writs, r nor Surgmorns nor Severance. Pide Fe Co. 134-  Brognl. ba. Lien 
2697 : | 


93 "x St Þ 21 61 1 


1 © 1” ; is. Writ did not abate ; becauſe there being à joint Demand, it ſurvived 

9 Se the Reſi ney but in, this Caſe there 2 be a Suggeſtion on 

200% 82 Ge ; becau elit would be Tenant P give e i a «deceaſed 
, fs vote 7 25 

W. Jonts'$67, Rel. Ar. 756, Show. 0 186. . | * 


nne 


Bridgi 78. But in a Writ of Error, if there pe ſeveral Plaintiffs, and one Fes the 
Yelv. 208. Writ ſhall abate, becauſe the Writ of Error is to ſet Perſons in flatu quo, 


10 Co. 135. in Error were diſtin& pulerers in the judgment, 927 there might be 
2 Mt exent Executions iſſued thereupon, the 15 Lands'of each of them, 


cont. but if 455 there are different Heirsz and by Conſequence the Suryivor cannot 
any 4 — n the Writ of Error for the whole Lands, leſt by a colluſive 
in Error 05 Ae or by e e Dogs e hurt the a e 
he, YET A 
Things mall protee me ond af ſuch: Jacken, wy 10 we Survivor, and bea, bs 
to gelen Sid. 41g. Feb 1957 > dt hovit LF pong 
Vent. u. In an Aulite Querela by two, the Death of gion ſhall _ dat the Weitz 
3 505 for the Survivor is not — reſtored to any Thing be has loſt, but to 
5 90 299 diſcharge himſelf of the yes and th lidreup on notwithſtanding the 
den Dach bs che ober, he m procect for a Diſcharge in tow for himielf. 
20 H. 858“ If there be ſeveral —— as Plaintiffs in the Writ, and one of 
18 K. 4. *rhetts was dend at the Time of 1 the Writ, this may be pleaded 
2H 1 fa In &Batontortg becauſe it sche Writ, and becauſe the Right was 
- Brow g in the Survivors, at the Time of ſuing the Writ, and the Writ not ac- 
Rall. Ent, * commodated, as the Cale then was, 


126. | | | 33%ͤ;iĩ . ² By | 
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I. ra med. Judgment een hall be given for. the 
Executors or Adminiſtrators, proſecuting ſuch \ 

© facias, againſt ſuch Defendant, his Executors or Adminiſtrators re- 
. * - , : - 

: . ſpe&ively,” LY — . . ̃—R fe , Le A ener. — een 2 2 


c) Of Abatement dy 
1 Co 


” - : 
. 4 g N 4 LY 4 * 
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$ : 4 „ 5.,xs rd 8 8 8 1 een W J. a 3 27 
© By the t 17 Cl. 2. Caf, 8. it is enacted, That the Death of either (a) Con). 
f KA y between Verdiæ and Judgment, ſhall not be alledged dued by 30 
O98 4 * 31 . $5 4 42 1 1 1927 120 n : Car. 2. C. 6. 
« for Error, ſo as judgment be (c) ertered within to Terms after ſuch and made 


4 F uen and made 
. b # £39 * r i 
f Verdict. 8x54 89744 Es ; $4 5p „ per etual 


by the 1 Jac... 


2. ci. 17. eh g. IF eicher of the Parties dis at any Time beſore the Afiſes, its out of the 


Statutr; but if after the Aliſes, tho before the Trial, it is no Error; for the Aſſiſes is but one Pay 


Queſtion, is. Plaintiff or Defendant. See 2 £0, Rym 1415, (c) If after Verdict and before the 
Day in Bard, the Plaintiff dies, and the Defendant ligus Judgment the ſecond Term after the Verdi, 
this is within the Statute, and the ſame as if he had actually ente red Judgment on the Roll. Sid. 385. 
By the 8 9:1. 3. cap. 11. fe. 6. it is enacted, Phat if any Page of 
« Plaintiff hæppen to die after an interlocutory Judgment, and before a 
final judgment obtained therein, the ſaid Action fh not abate bỹßq 
© Reaſon thereof, if fuck Action might originally be proſecuted or mai- 
tained by the Executors or Adminiſtrators of ſuch Plaintiff: and if tile 
Defendant die after ſuch interlocutory judgment, and before final 
« Judgment therein obtained, the faid Action ſhall not ahate, if ſuen 
Action might originally be proſecuted or maintained againſt the Rue- 


© chtors or Adminiſtrators of ſuch Defendant; and the Plaintiff, or if he 


© be dead after ſuch interlocutory Judgment, his Executors or Admi- 
niſtrators ſhall and may have à Scire /4cias againſt the Defendant, if 


© living after ſuch interlocutory Judgment; or if he died after, then 
againſt his Executors or Adminiſtrators, to ſhew Cauſe why Damages 


© in ſuch Action ſhould not be aſſeſſed and recovered by him or them; | | 


© and.if ſuch Defendant, his Executors or Adminiſtrators, ſhall e. | 


at the Return of ſuch Writ, and not-ſhew or alledge any Matter 

| © cient to arreſt the final Judgment; or being returned warned, or 
upon two Writs of Scire facius it be returned, that the Defendant, his 
* Exeentors or Adminiſtrators, had nothing whereby to be-ſummonea; or 
could not be found in the County, ſhall make Default, that thereupo 

a Writ of Enquiry of Damage ſhall be awarded, which, being executed 
ſaid Plaintiff, his 
ſuch Writ or Writs of dire 


7 


*.» 


Realon of Pattiage oz 
erture. Py ; 


(Re is a good Plea in Abatement, which may be either before tlie 
Writ fued, or pending the Writ. By the firſt the Writ is abated 4: Dod. l. 3. 
facto, but the ſecond only proves the Writ abateable; both are to be Sid. 140, 
5 with this Difference, that Coverture, pending the Writ, nll Leon. 468, 
be. pleaded poſt ultimam continuationem; Whereas Coverture before the 20% . 
Writ brought, may be pleaded at any Time, becauſe the Writ is de fado Baron and 
abated; (4) but if a Feme Sole takes out a Writ, and after marries, the Feme, .; .. 
Defendant was legally attached on ſuch Suit; and therefore may plead (a) The 
in Chief to it any Defence he has; but ſuch Plea muſt be Huis 2 l 
, .. 5 1 3 
own Wait! forthis would be taking Advantage of het own Ad. 4 Ret. Rep, 3. 80 85. L 
1525. But in an Action agaitſt 2 — 1 the Fake aw Se ods Pont dill 2 
peridente plncitos; and the Court inclined to think the Writ abated, becauſe her Name was changed. 


pile 138. But 2 Ld, Raym. 1525. 2 Str, 811. Barnard, K. B. go. are all G, that Coy 
cer Heulen brought canndt abate Plaimiff's Writ, 8 9 Om 
) 5 , 3 I > es " If : 


* 


2 
8 
: 


Cro. Car. Bank, takes Huſband, ſhe ſhall have Judgment, and the Defendant can- 


| ” 4 opts * F the flusasd. 2 Str. 8 | 


ABA TE N E N F. ; 
Fitz. Brief, If a Writ be brou ght by 4. and B. 6 


476. were not married — the Suit depended, the Defendant may plead this 
in Abatement; for though they cannot have a Writ in any other Form, 


yet the Writ ſhall abate, becauſe it was falſe when ſued out. 


Latch = If a Writ be 77 7 2p againſt a Feme Covert or Sole, ſhe may plead her 
2 254, Coverture; but if 


e neglects to do it, and there is a Recovery aer 
her as a Feme Sole, the Haſband may avoid it by Writ of pas an 


: 1 Rep. come in at any Time and babe! it. 
5 5 this * Tit. Baron and Feme. 


0 | 

Salk. B. pl. | if a an Action be brought! in an a inferior Court againſt a Feme Sole and 
20, Hetbers pending the Suit the intermarries, and afterwards removes the Cauſe by 
—f eee Habeas Corpus, and the Plaintiff declares a gainſt her 48 4 Feme Sole, ſhe 


Gib. Hig. may plead Coverture at the Time of ſuing Saks Habeas Corpus, becauſe 
C. P. 245. the Proceedings here are de novo, and the Court takes no Notice of what 


* 10 was precedent to the Habeas Corpus; but upon Motion an the Return of 
the Habeas Corpus, the Court will grant a RT. z for though this be 
a Writ of Right, yet where it is to abate a rightful Suit, the Court may 
_ refuſe it; and the Plaintiff had Bail below to this Suit, which by this 
Dees. he is ouſted of, and poſſibly by the ſame Means of me 
t 2 


| a e een een an, 
pep, Jac. In EjeAment againſt Baron and Feme, after Verdict for the Plaintif, 


1 Baron dies between the Day of Vi privs and the Day in Bank; adjudg- 
ed that the Writ ſhould ſtand good againſt the Feme, ' becauſe it is in 


$09. 
Rol. Rep. Nature of a Treſpaſs, and the Feme is charged for her own AQ; and 


14 therefore the Action ſurvives againſt her. So if the Wife had died, the 


Runn on 


jecm. 137. Baron ſhould have Judgment entered againſt him. 
_ =— If a Feme Sole Plaintiff, after the Verdict, and before the Day i in 


81 a. not plead this coverture, for he has no Day to plead it at. 
1 S. Prohibition at the Suit of Huſband 1 a fe does not * bd the Death 


* " 
8 8 1 a n 


a0 _ the crit is abated ex do, 0 is only 
abateable. 


 aH.6.4 LIERE the general Rule to e is, t that where the Writ is 


Doc, Pl. 3. de fatto a EN ullity and deſtroyed, fo that Judgment thereupon 
e, would be erroneous, there the Writ is 5 fatto 205 ; as if an Action 
TOP he Pro liable without giving him an opportunity of defending himſelf; 
Writ, Ny. 9 be Fontrary to Kumpan, Jutte, and eee £ the Writ is 


Cro. Miz. Je fado abated. 


121, 185, 
» Gowl/. 106. 4 Leon, . Bol. Reps . 11 ir- 281. 
C 199. Te ary Felv. S6. 3 . 85. Was Vaugh, 98. Am ; 4 * ha 


Canh. 172. o if the Return of a Pluries Made is laid t to 5 after the Begin- 


e ik e ning of a Term, and the Memorandum of iy ill is entered generally of 
1 .that Term, this makes the Writ a perfect Nullity; fot by the Plain- 


e hk Ys tiff's own ſhewing he had no Cauſe of Adtion at the Time when the 


nerd, 8 — FFF 


4 f 4 p 85 
1 * 7 2 5 2% 14 ; a oh ”» I © + 
5 — 
: I 
* 5 
- * 8 


£ 7 i — 


be brought againſt a Feme Covert as Sole, this makes another Man's 


__ 
* 


o Where the (Grit ſhall abate in Toto 
| ö Hateyer proves the Writ (a) falſe at the Time of ſuing it out, 23 & 4 « 


Prejudice the other 


ABATEME N T. 1 


' Where the Writ is only abateable, it muſt be abated by pleading in @ PRE 2 
Time; for Matters (a) inand (5) before the Writ, cannot be taken Ad- Ld. Raym. 
vantage of in Error. Cn. 8 A505 
„ Mad, 85, $1, 105. Sher. 169. Rel. Abr. 783. That a Man ſhall not aſſign that for Buer which he 
Tag „ in Abatement, Car th. 4 There is a Difference between Original and Judi — 


-Writs; for jn the former, Matter of Form abates them as well as Subſtance; aliter in the latter; 


if the Subſtance be good, the Want of Form will be aided. 4 H. 6. 34. 4 K 3, 13, 14- (9) Otherwiſe 
of Faults in the Proceedings after the Writ. Bro. Faux Latin g, 48, For this ide Tit. Error. 


Therefore if a Feme Covert bring an Action in her own Name per Carth. 124+ 
attornatums and the Defendant pleads in Bar to the Adtion, he ſhall never per Holt. | 


_ afterwards affi gn the Covertyre for Error, 


So though it be'a good Plea for a Defendant to ſay, that a Stranger Oro ELs54- 
is Tenant in Common with the Plaintiff, yet if he does not plead it in 5 _ 2 
Abatement, he ſhall not have Advantage of it in Arreſt of Judgment, prong ag. 
So if @ Quare Impedit be brought againſt the Biſhop and Incumbent, Salk. . p. 0. 
only, without naming the Patron, though this might . been pleaded Oro. Jac. 


in Abatement, yet if the Defendant pleads in Bar, Sc. jt cannot after, 051: Bulft, 


upon a Writ of Error, be aſſigned tor Error; for though the Want of 2 Bro. 


the Patron's being made a Detendant might make the Writ abateable, Palm. 306, 
yet it was not thereby actually abated; and nothing ſhall be aſſigned 31! 2Rol 
for Error concerning the Writ, but what actually abates it, f. 2 
If an Adion be brought againſt Sir Francs: Forte/cue Militem & Bare » pA F 

2 3h 0 ag | * Page 11 
nettuw, and he appears and pleads to Iſſue, and a Verdict and Judgment gol. Abe. 
is given for the Plaintiff, the Defendant in a Writ of Erro ſhall not 281, 591, 
allgn for Error that he was a Knight of the Bath, and ought to be ſo 869. 8. C. 
named; for he has loſt this Advantage by appearing to the other Name, = 82 


| and thereby concluded himſelf. 


If a Writ be brought to the Damage of 40/: and the Plaintiff declares Palm. 270 
Ad damnum 200l. and the Verdict gives 30/. this is no Error after Ver- azr. But as 


dict, for the Writ is not abated de fads, but only abateable by Plea. * to this, the 


Difference 


ms, chat if the Declaration varies in Form, the Defendant muſt plead it in Abatement ; but if it varies 


in Subſtance, the Defendant may move it in Arreſt of Judgment, or take Advantage of it in R 
becauſe the Court has no Authority to proceed, dn e Nor a different 9 53 


which the Writ has given the Court Authority to take Cognizance of. Jene 304. Ce, Elim. 722, 


fro. Jac, 654 For this vide Tit. Error, | 


44 3 


oto d in Part. 


1 


ſhall abate the Writ entirely; as if it appears by the Plaintiff's Hob. 199, 


own ſhewing that he had no Cauſe of Action for Part; therefore if an 2½ 845. 


Action of Treſpaſs be brought againſt two Defendants, and the one G 


pleads that the other was dead die impetrationis brevis, or that there is Falfification 
none ſuch in rerum natura, the whole Writ ſhall abate; for it is the of the Writ 


| Plaintiff's Fault, to uſe the Authority of the Court, to call in a Man muſt be in 


that was dead; and it was no leſs an Abuſe of the Proceſs to iffue it Pole fel 
againſt a feigned Perſon. © - ia a Freie 
againſt two, if one pleads Non-tenure, and the other takes the whole Tenancy on 3 the 


| Writ thallnat abate in the Whole, but Rand good W him that hath accepted the Tenancy, be- 


cauſe he has a proper Defendant to the Ation, the Non-tenure of the one does in no way: 
Deſendant. Raft. Ent. 365. Ded. N. 7. THEN * 


— 


nut 
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AT B A DEA N E NT 


wy a0.” Ent. ) piles; of che Defendants die pending the Writ; this ſhall hot 
Weben. 7 Jabate the Action againſt the other Befendant; for e the e 
2 OP, and no default i in the Plaintiff, PET TO uct 


chloe" IH be two Executors, a and one is named of D; and fays he is of C. 
Toa, pl. . the Writ ſhall abate againſt both, becauſe they are both Repreſentatives 
21 H. 6. 8 of one Perſon and muſt both be legally ſummoned; and as they are both 
Orne bit but one Perſon in the Eye of the Law, the Plaintiff cannot (5) proceed 
a of _— el one without the wares ws 5 Caſe, the other Defendant | 
onePlaintiff w oblige lead; though the Defendant's Plea in -/bate»iont ſhall 
man ſtop pe firſt 85 05 and if it de found for him, ſhall abate the YO 


the others 
from pro- in Toto. 2 $425 


; for the Writ, when abated for want of Form, 92227 all, though the YU 
. to Iſſue. 8 C. e in But i EN Fg bad fet forth Qough hey bare 5 


ons, and that they proved the Will; but upon the Probate ſet ſorth, it appears that one only 
prove the Will and the Defendant Pleads this in Hbatement; /a —— as will ae 
or both have a Right; and he that did not prove may come in waen he pleaſes. 4. 3. fl. 6. 


Flac ſetting forth that they dad. proyed the Will, amounted only to $urpluſage-: The Method is to 
declare as Execut ors, 2 75 V. and make a Proſert of the Letters e 2 it ap- 
pears Bans are Execut ar HERS 9 . and n | 
Booth 25 : At. Comino on 11 Non ede of Parcel of yy Cats abated: the | 
380 KH. 6. 2 4 whole Writ; for this falſied the Writ which alledged the Defendant to 
2 be Tenant of the Whole; but it was thonght very hard that a Wit 
which w as go in Part ſhould be total deftre 24 4 this Plea; and 
"Page 22 * therefore 25 cap. 16. enacts that the ir fhal oniy abate for 


this / 
£4 that Part of Wich Non- tenure is alledged. 


are the prada in our, Books, that the, Fe cannot 4 0 Fn abridge bl — 
Co-tit. 365, At . 1 Sy if the Tchant plead Non-tenure and Diſclaimer, the 
158. — Plaintiff could not aver his Writ, and ſay he was Tenant; for in Real 
„Actions ancientiy there re no Damage age 100 19 0 and the Plaintiff by 
72 e. 330 An the Effect his Writ, W * e But, into Tagen 
Lutw. ig of the Lands; but if | as be p Catel. Wide Diſclaimer, t 
15 9 may aver his Writ, and ſhew char the Fenant has the Reverſion 
Fee in him as well 45 the F rechold, o or 1 ene at his Election. i 
n Nn enn 
4 F. 4. 52. if the leb. enters into any os x the Ane, pending the Weis, 
Dock. Fr. s. this ſhall abate the Writ in Tos. 
6 The Plaintiff declared for Arrears of a Rent bore, and demanded a a 
lirg#r. Sum thaw was due to bim, upon his own) der by . 19% 
Saund. 182. The oo; 1 pleaded a bad Plea, and the Plaintiff had Judgment for 
Huppa and his whole Demand; but perceiving} his Miſtake on the Entry oft 
be. 20 | Judgment, he 1 n6leaſed the 7/. io,. and it was held a good Releaſe; 1 
© that it was not a Falſification of his Writ, but rather an Affirmance,; 
but if the Defendant had taken Advantage of at in due Time, it would 


"es "I 
Py 188 4 


cif; | | have abated the Writ, 
00. 1. 285. If an Action is well begun, and Part of the Aon determines by 


2. in Law, and yet the like Action is given for the Reſidue, the Writ f 
nat abate, hut the Plaintiſt may. proceed tor the Reſidue; but where 
the Determination of Part, the like Action does not remain for the 15 


5 | 3 | due, there the Action, though, well commenced, ſhall abate. 


Nee As if an Aion of Waſte be brought ſt Tenant pur guter vie, 


Co. 
Foie a Has ab, pending 't the Writ, Ceſt que vie Me this mall not abate the Writ 


in 7 but the Plaintiff may procegd to. Tecoygl r Dama on this Writ, 
for the Leſſor might have an Action for the Damages, t though Cefluy que 
lie had died before any Action of Waſte ths. poets 

S0 


a , . on OL 


3 Ur i. EI. lhe: AA 


* 


FF 
« p - 


| jo etermine, the 91 lech for 7 0 


"un 


for thie Part URGE be 905 but y here 


continue 75 - but if another Writ could de brought for that Pargel i it s ads". der - n 


ſecond Writ is lued pending the A ee ; Jet the former 


- the ſhe 7 Thin ont the 255 We 199 be ben the dd by dhe an 

b ond: 
Wins but when ihe rr Is, a al Tit, and f ets forth the Fr * 

ſee that it is for the ſame 


* . 4%, — 
e 


IIA NY fun r. 
if an Ejectment be brou ht, and the Term determine pending the Co. Lit. 48. 
* yet the Action ſhall pr ceed for Damages oni7p. . 

But if Tenant un auter wie had brought an Aſſiſe, and pending the Co.Lit. 285. 
Writ. Cofiry 11 ue wie died, Altho*" the Action was well commericed, ”: "yet: 8 
the wu ſha ee becauſe no. Ae lies för Damages only)). 

225 Adi 4 of Waſte were brought by Baron and Feme in Re- Co. Lit. 288. 
made, Go Wl ee RN ecke Writ — 28 die A 5 5 | 

eee ee, e 
pre, 'ration he: FT: Oe den Anu th; 
80 1 e Adnity be welt Ks we N the Writ; te An- Co. lu. 

becauſe the Tike An cah- Ls e 99 


e maàintained for the pry tint 1 ve. Nn . 
"When a Writ;is brought" 0 rl Yak it be Plant 11 Cv. 4 wy 
canndt have any other Ketion for 7 7 we of them, the Writ ſhalt ſtand Caen 


be . have another Writ Caſe. + 
in another Form for” bne, there 2 Al whole'Writ mall abate;' beckuſe, , „ * 
when there can be no better Writ brought for the Parcel, it ought: to 


and ou! t to abate N — S n Mts ST ar Yall 10 2 | * 
8 : . 4 S TY 7 7 |, * * 4 F 2 29 
. 8 4421 1 N 8 t 1 
8 a I ry 2. 8 2. Y » 2 FEY * : 
i rere E777 Al Wis Tren N * e I wh * — — e 
be 
1 The £ 1 j : 4 * : : f % 1 mg 3 
: Titer! 11 # | ire . 22 rH is J Fn oe 303 nNOo 


. (K) cupere it Halſ abate by-Reaſon: BEI ; 
1 9p ar be 10 4 25 a 


ft qniqad Hilo ne ee 17714 TRY 1 ber? + 5 11 


tay alete Mulgpletty of © Actions; and. therefore hege r 9 H. 6. 12. 
wo appears on Record, that the TIRE has Le 4 Writs Mo. 418, 
Sf My Nike Defendant for the fame Thin e . fit fit ſhall $39. 5Co.61. 
abate; fot if it were allowed that a Man ſhot 14 55 he twice arreſted;” o r 67 Where « 
"tice attached by his'Goods for the fame Thing, by the'ſims Reaſon he pri 

might ſuffer in infinitum; a and it is not neceſlary that ne e of Appeal 

; pendin; at the * ow of the Defendant's q pleading in An oh a :3F may de 


| there Was a Writ in Bein Time + fuing out th 1 is pleaded in 
| Pin: the ſecond: eee, id i 25 fn. 3 = oo) hy 7 19 econ: 
| r Av SY YZ OV STOVE 196 31 11 "390 Fucks 
5 i ppeab. 


a te, B: Qrugo. heres: prior Sulidependiog;: mat be plevdedrs tn infotmmiog. ** E 


C B $ 
275. meg it is no good Plea in ee, In; e as it is of an; SAR. Infor 


mation, that there is another Inditment again pl the fame Offence, but in ſuch 


. ie. Cour, 30; DY SHIFT wall. Tate ladifmens,.2 une . GN. 10) 005m + 


N 6.1%; Tn ns 1 $157 A 5377 8? S184h1 T6115 55 Nun 330 17 Ae 8 he 211 . 
But wen it wut ain! for me fade 11 0 6. 24. 
Aſſiſe of Lands in e N abate an Aﬀliſe n ae t. 

Lands 


County, for theſe eat de e ſame 2 09 tout We 07 % 
In general Writs, as Treſpaſs, Affile, Covenant, gar La the _ Mat- 3 5 5 * 
ter is not allecged, ane the-Plaintif is nonſuited before . che Wee 
ead- 


ed in Abatement, becauſe it does not appear to the Court t 3 it a 5 © 


N 


eclared or a diſt ind } what he f 
emand, as in a Pr Ge as, reddat, Us there. the Court can readily | 

ng; and therefore, though the Plaintiff be 
8 | nonſuitet{ 


* hy x * ; 


AB AT E M RE N T. 


nonſuited before he counts; yet the firſt ſhall abate the ſecond. Writ, it 
being apparently brought for the ſame Thing. 
15 5 1 4 a8 1 - ; 


CC SETRES LS Ö ! 3 ' A 1 N T: i; þ x 
* This muſt mean where the Plaintiff ſues a ſecond Writ, before the Plaintiff is nonſuited on the 


* 


firſt, becauſe in ſuch Caſe, the firſt Writ was pending, when the ſecond Writ iſſued. 


ww + 
1 . Ori? 


| 


co. S. ide An Action depending in an inferior Court cannot be pleaded to an 
tor this Tit: Action brought in one of the Courts at Weſtminſter for che fume Thin . 
their JuriC- The Law will not allow two Quare Impedits to be brought for the 
digion in fame Preſentation, viz. a ſecond by the Defendant againſt the Plaintiff, 
general. when there is one pending in Court by the Plaintiff againſt the Defend- 
Dyer 92,93. ant, Et fic in brevi de partitione, becauſe the Defen t can have the 
ame Remedy on the firſt Writ as he could on a ſecond. „ 


T' be Law is ſo watchful againſt all vexatious Suits, that it will neither 
ſuffer two Actions of the ſame Nature to be pending for the ſame Pe- 
{s) There mand, nor even two Actions of (a) a different Nature, 

: 4 Plea it Treſpaſs, that the Plaintiff has brought a Replevin for the ſame Thing, becauſe in bork 

aſes Damages are to be given for that Caption. 8 H. 6. 27. Dot, Pl. 10. Sed. Qu, And fee Com. 

229. and Skin, 388. 80 in an Aſſiſe of Darrein Preſentment, a Quare Impedir depending for the ſame 
Preſentation is a good Plea: Hes. 184. | : | „ no 

Hob. 133) In a JGuareTmpedit, n Earl of . e e the Biſhop 

| of Exeter and Others, the Defendants pleaded that the Plaintiff had 
brought andther ee for the ſame Preſentation, which is ſtill 
depending and undetermined, wich an Averment that it was the ſame 

Plaint, Avoidance and Diſturbance; the Earl replies, That ſince his 

former Writ purchaſed, the ſame Church being ſtill void, he preſented 

Henry Curtis to the Biſhop, who refuſed him, which is the Ditturbance 

he now complains of, and traverſes that it is the ſame Diſturbance on 

which both Actions were brought; the Defendant demurs; and ruled 
the Writ ſhould abate; for though there muſt be a Diſturbance naturally 
* Page 14 *to maintain the Action, yet the principal Effect of the Suit is to recover 
the Preſentation; and the Nature of a Q:are [mpedit is to be Final, or 

| - Nonſuit, or Diſcontinuance, which this would defeat; for by this Rule 

—_ ©» the Plaintiff might bring a new one, without leaving the former Suit. 
| 8 And though in this Caſe there was (a) a new Defendant, yet the Writ 

1 of abated, becauſe there were two Quare [mpedits againſt the ſame Man; 
Treſpaſs is and therefore a freſh Defendant could no more enable him to bring a 
| brag ned ſecond Quare Impedit, than a new Diſturbance could. 
* for the ſame Thing, there muſt not be more Defendants in the Replevin than there were 
in the Action of Treſpaſs, becauſe it cannot ſquare with the Averment, and that it is «na eademgue 
captre."Dadt, Pl. 16. Sed. qu. If the other Action might not be pleaded in Abatement, averring the 


Fa to be the ſame. In Treſpaſs againſt two Defendants, they both pleaded in Abatement another 
Bill of Trefpaſs pending againſt one of them; and three Judges — Huli, who doubted, held 
. 5 good as to botł Cart. 96, 97. ))) 8 


Allen 34. If a ſecond Writ be brought teſted the ſame Day the former is abated, 
2 4 _ it ſhall be deemed to be ſued out after the Abatement of the firſt. 
Dyer 22. If an Action, pending in the ſame Court, be pleaded to a ſecond 
Carth. 417, Action brought for the ſame Thing, the Plaintiff may pray that the Re- 
453+ cord may be inſpected by the Court, or demand Oyer of it, which if not 
Raym. 347. given him in convenient Time, he may fign his Judgment. 

1 tr: alas Nt UW” 7 . 
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(L) UMbere a Perſon may Plead in Bar, oz in 
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CN Utlawry may be pleaded always in Abatement, but not in Bar, unleſs i2Mod.400- 
the Cauſe of Action be forfeited. | ©, 8 
8 Doc. PL. 


In Perſonal Actions, where the Damages are uncertain; Outlawry can- 33. 
not be pleaded in Bar; but in Actions on the Caſe, where the Debt, to 2 Luw. 
avoid the Law Wager, is turned into. Damages, there Outlawry may be * 
leaded in Bar; = it was veſted in the King, by the forfeiture, as a yore 7 
ebt certain, and due to the Outlaw; and the turning it into Damages, Leon. 19%. 
whereby it becomes uncertain; ſhall not diveſt the King of what he once 233. 
wile d er N 
Outlawry may be pleaded in Bar after it is pleaded in Abatement, be- Gn Mr 
| cauſe the Thing is forfeited, and the Plaintiff has no Right to recover. 1x 2 5:11. 
Alienage may be pleaded either in Bar or Abatement; but with this 2 Lutw. _ 
Difference, that Alienage can be only pleaded in Abatement to an Alien 1604 
| in League, but may be pleaded in Bar to an Alien Enemy, becauſe the Pro: Dent 
| Cauſe of Action is forfeited to the King, as a Repriſal for the Damages Co. Lit. 129. 
committed by the Dominion in Enmity with him dd. 
Whatever deſtroys the Plaintiff's Action, and diſables him for ever Vent. 249. 
from recovering, may be pleaded in Bar: but the Defendant is not al- ogg 92. 
ways obliged to plead in Bar, but may plead in Abatement; as in Reple- 12. S. p. 
vin for thhods, the Defendant may plead Property in himſelf, or in a See 2 Lord 
Stranger, either in Bar or in Abatement; for if the Plaiatiff cannot prove Raym, 984. 
Property in himſelf, he fails of his Action for ever; and it is of no avail 2000, 122+ 
to him who has the Property, if he has it not. F e eee 


. 


In an Action of Debt on a Judgment obtained, the Defendant cannot Canh. 243. 
plead a Writ of Error brought and pending, either in Bar or in Abate- See 2 Lord 


Rp ment. . f Naum. 1017. 
Fut the Court on Motion will May Proceedings, until the Error is determined, on terms, {© as * 
and cannot be pleaded in Bar; - Sa/k. 3. 25 8. See 2 Ld, Raym. 1016. Carth. 24% Show. 98, 146. 
Carth, 136. Vide Carth. 1, 2. where it is ſaid, that it may be pleaded in Abatement, not in Bar; 

but Cre, and vide Tit. Erer; and 10 Mad. 17. Ld. Raym. .. e 


If a Defendant pleads Matter in Abatement, and concludes in Bar, this 
ſhall be eſteemed a Plea in Bar, and the Court will give final Judgment; a 
becauſe, by pleading to the Action, the Writ it admitted to be good; ® Page 15 
and he puts the whole Matter upon his Plfe. ** - 
.2 Mod, 


2 Rel. Rep. 64. 10 Mod. 112. Ld, R. 593,694. 13 Mad. 524. 4 Ld. Raym. 1018 Fitngib, 269. 
So if a Man pleads in Bar, and concludes in 8 this ſhall be 6 Mod. 103. 
eſteemed a Plea in Bar; becauſe he could have no Writ if he could have 18 f. 6. 27. 
no Aion,” and where there could be no Adion, the Diſpute about the 181% 3% 


+ . See a L. Run. 1018, Gi. 483. Show. Rep. 4 See Ld. Raym. 148. 
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ABATEMENT. 


(M) Df the Manner of pleading in Abatement, 
e nM aher ecndanen che- 


A $344 245 


Iatw. 1181. A Plea in Abatement muſt be put in 2 four Days after the Re. 


ne 9 —_ turn of the Writ, becauſe the Perſon comitig in by the 77 


Vecam45g-0f the Court, qpght not. ta have ime to delay the Elaintiff. 


n 
— 267 Inſt. Legal. 518, 519. Pra. Reg. GP." 17 37486 aeg. _—_ Gi: 5 BY 
. e 11 vs 2. e 251. 
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geen 9 
May 85 + of 41 5 5 2, Venue, for all ſuch Pleas Are to be trieq where dhe Fo 1 


5 PALE e enn dne 
1 31-0; a ON, 10 15 12102 51185. oni ch e "> 24111 v.52 
a 4% z A Pla aintiff dem urs, Pi, the Court wills ve nal 
Rea leid mente be 1 ese can 172 n Demurker 2 n AbaremMent;* for if the 
695 ter of whaterient be Gel , it m uſt be pls ged; 1 if zarte ; the”! -ourt 
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eqgnelude * Wag uy he hal habe 1 to amuſtrrim er to dee 2 A. EG.. 0 
W. Deal emu id 0 : 
man. 218 Li wy thi/Phaintiffideturs in Bariqoia 'Plea Rd] he diſcontinue 


meg” 1 the Suit bechliſe he does not maintain the Writ. „ Arte 
Mod z. 


Ser. b id. 14 10 4e. Show. is. Bee's £2, e, 88 dun. oY Gun addon ee, 
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Salk, 458. 
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Ach. . Ar be tes Descbüante and — blend tao werd Ploas' in inde 


ment, and there be Iſſue to one, and Demurrer to the other, if the Iſſue 
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hin ww n che found for the Defendant, the Court will not proceed on the Demur- 
bs nee 85 rer, f fic vice verſa; or in both Caſes the Writ being once abated, it 
1 a would be ympertinentt to judge whather? it gught to abate on the other's 


9p 2 A gi bee 5 rns! Þ 
4118 1 ea. * 


Moor * Where the Matter of. Abatement appears on the Fics' of ire Record, 


22 363. the Plea ſhall begin and end with a Fetit judicium de breviz but where | F 


. — is e 7 Defendant tou only end his Plea Mich a, Petit 


Fort. 334. Judiciumꝰ. H . pert 210 2d ll, 
£100 * e ate Alen is kd er ah meet dee rape, 


en a8. Ort A Plea in Hbateninty no Advantage can bertaken of the. I 
Lutw. 1592. the Declaration; as nothing but the Writ is then in - 7a ws no- 


Te. Aae 18 pleaded to. 2251109 1 . d ti mMn 
2 SH 1:54 7 om cus blico od Sit 4 bene 


Se! vir 1 u les in laben e e 


Dee Lord wards the Defendant pleads in Chief, and there is a Verdict for the 

Ray m. 329. Plaintiff, yer. if the Plea in Abatement does not appear to have been en- 

$Mow390 224 oh the N rf, Retord; Judgment will; be arreſted; for it being 
Carth. 499. 

| ” I on the Plea Roll, (which was in Court) it muſt be mentioned in 

e Ai brine? Roll, otherwiſe it does not 1 that it was a Verdict in 


ſame Cauſe „ N | . 


P ( 4)- 8 2 Fault bad Abittement. phonon [ 4 


| — CS 


A B AT EME N 


* 
3 


% \ N > 4 n F ; pr INE * „ „ 4 4 = - © a 1 
The Judgment forthe Defendant on à Plea in. Barnet arg $I, Yelv. 113. 
or Narratis Caſſetur; and for the Plaintiff, a Reſpordeas but if 2 Show. 42. 
8 . 2 42 465, 5 3 15 —_ P ak 8 Stra, 542. 
iſſue be on a Plea in Abatement, and it be found for the Plaintiff, And an 
it ſhall be peremptory againſt the Defendant; and the Judgment ſhall A0 i0n 
t peremprory N N * Car to 
be Quad recuperet*,. becauſe the Defendant chuſing to put the whole recover Da- 
= Weight of his Cauſe upon this Iſſue, when he might have bad a Plea mages, the 
in Chief, is an Admittance that he had no other Defence. „ 
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Offences. 2 R. R & 334. 1204046 23 an 3-300] 
e n 157 a0 4 ee ee 
Upon a Reſdondeas Oufer the Defendant pleads, the General Iſſe, Page 16 
the Plaintiff ſhall ſign Judgment, if the Defendant's Attorney, on rede- 
livering back a Copy of the Iſſue, will not pay for it; and it ſeems the $alk. 4. 
old Courſe was to deliver in a Copy of the whole Record, viz. the De- pl. 11. 
Wclaration, Plea in Abatement, c, and Iſſue; but the Court made a Rule 
sor the Future, that a Copy of the Declaration and Iſſue ſhould only be 
2 aid for. | : , . 2 ; % ; 
Upon a Refondeas Ouſter, no Notice nee be given of it; for the De- Salk. 5. ! * 
endant is ſuppoſed to be attending his Cauſe in the Paper to maintain Pl. 18. 
dis Plea. bat Hans rams: Exod a Fans whe cad 
See farther as to Abatement, Com, Dig. 1). And as to pleadi 
nother Suit depending, for the ſame Cauſe. See Com. Dig. 1 
% if a Writ abates, without the Default of the Demaiidantor © | 
blaintiff, 70 * have a new Writ by Fourny'; Accompis. 5 Vide 1 C , 
; Pig. 86. F. 1 5 55 5 * 0 i Fi £ 1 th 5 8 Y; 125 7 BY 4 N 1 LS "1.3 
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£1 ore commodiouſly adjuſted, and more advantageouſly determined, for 2 Vern. 176, 
oth Partics, the Plaintiff being in that Court intitled to à Diſcovery of Abridk. in 
MF doks, Papers, and the Defendant's Oath; and 6n-the'bther Hind, the N. 10. 


defendant allowed to diſcount the Sums paid or expended-by him, fl 
reaſonable Allowances to diſcharge himfelf of Sums undef for. Py his 
n Oath, if by Anſwer or other Writing he charges biinfelf by tile 
ie, to diſcharge himſelf, which will be good, if there be no, other 
vidence; and is intitled after the Account 15 ſtated, to a\Decree in his e 
ur, if any Thing de due to him on the Ballageing Here. 
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4) Againft whom either by the Common La. 
on by Statute, this Actum lies * ; 
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Damages 10 Mod. 122, 192, 210. Gith, h a Caſ/$0, 138. Not r peremptory on Loditmen ments for capital 
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e 4 Ang ubem, either b the a Common Lav 
Be 1 0 0 gpm Statute, this Attion ies. 


\Y the Common Law, oat only aga en a Guardian 1 
Dai iff or Receiver, or by lg e of Trade and Commerce, 

naming himſelf Merchant, againſt another naming him Merchant, and 
Colit.go . for the Executors of a Merchant; for between theſe there were ſuch a 


e MR . Privity, that the Law preſumed them conuſant of each other” 8 Diſburſe- 


2 Roll. Abr. ments, ae. and eee 5 
4 | e I os 


2 Inſt. 494. The 8 1 3 Ed. 1. cap. 5; 77 ” 5 af nt _ the Exe- 
d. 3 


13 E. c. 12 
1 3. ſt. + cutors of a Merchant, the 2 25 init Fe to Executors of Exe- 
rators; and by the Statute 


c. S. cutors, the 31 Eu. 3. cap. 11. to id 
31E-3.C-11. 4 Ann cap. 16. fe. 27. Actions of Account may be brou * againſt the 


— <- 19 Executors and Adminiſtrators of every Guardian, Bailiff and Receiver, 
Co.Lit.$9.b. and by one Jointenant, Tenant in Common, his Executors and Admi- 
Before theſe niſtrators, againſt - the other as Bailiff, for receiving more than his 


3 0 Share, and againſt their Executors and Adminiſtrators. 
| nant; or Tenant in Common received all the Profits, the other could not have his Aftion, unleb 


he actually appointed him: Bailiff or Receiver. Co. Lit. 172. a. 186. 4. 200. 6. So if two had a 
Ward in Common, and one took all the Profits. F. N. B. 118. 80 if there had been tuo Executon, 
and one had received all the Dehts of the Teſtator; for * theſe tore was not qo urge 


o * 
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e 9.4: he Tit. Fecompt 58. 30 K. 3. r | £07 gh 

Rol. Abr. n Infant may een Executor, or may — 3 in Tro | 

. in, ei a Tort; yet if he be made Factor, Bailiff or Receiver, he 
F.N.B. ir not be accountable for what he does during his Lafancy, either in 


Sr an e 7 a the ſame Reaſon that other ARs of his bind him notz 
Abr. Os. Eq- therefore when ſuck a one is appointed Bacher, as Friends ſhould give 


8. pl. 3 Zecurity for his actountin | 
F. N. B. 119. If. A; F. my Bail « or Receiver, and m kes a Deputy, I muſt 
or Receiver him ſelf, and not againſt the 


4 Leon. 34. have Account againſt 
vide Vern. Deputy; for the Receipt of the Deputy was to the Uſe of his Maſter. 


208. where 
in Chancery, on Exceptions tow:Maſter's Report, it was held 2 fora Servant or reũtice, 
in anſwer to a Bill for an Aer, to ſay in e 10 whatever he received was by — 


42d laid our again by is Maſter's 1 | 5 
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11 Co:89. bl 
| Co 3 * «5 Ms 1000 

e | 6 wes et e „%% * he Is act 
chargeible for the Ordinary upon his Maſter's Trade, yet upon collateral Receipts, which 
concern not the ordinary Trade bf his Maſter, he is chargeable as well as andther;' g L 6g. but 
then he muſt be charged as Bailiff or Receiver: 2 Lift. g79, 38% © ooo 
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| An Apprentice, by the Name of an Apprentice, is not chat 
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) Df the Wanner of bringing Account, with 
"Beſpett 1 5 Petſons againſt whom it is 
brought; and herein of charging one as Bailiff 


rr. the King appoints J. S. or he of his own Head takes upon Himſelf 4 Co. 127. 
| the Charge-and Care of the Eſtate of a Lunatick; he is but in Nature 
= of a Bailiff, and accountable to the Lunatick, his Executors or Adminiſ- 
4 „ te Ir a rn c * 
8 * an not be c in Account, as Surveyor, .Gomptroller, Page 18 
Apprentice, Reive or Heyward, or a (a) Diſſeiſor, or other Wrong-doer ; 5 — 72. 


2 


for, to maintain an Action of Account, there muſt be a Privity either in @) $0 if a 


- 


. Law or by the Proviſion of the Parties: _ . RNs 3 3 
und &. to Teceive his Rents, the Diſſeiſbr cannot have a Writ of Account againſt n & 3 Lem 24- 
h a Dalt. 99 8. F. | nds : 4 5 : 5 8 23 * 


At Common Law; if a Man were diſſeiſed, and his Entry taken away, 2 Ro Abr. 
he could never recover, by any Action; the meſne Profits; but if the 55% ' ” 
Diſſeiſor made a Feoffment in Fee, by the Statute of Gloucgfery the Diſ- ES 
ſeiſee in an (5) Aſſiſe might have recovered Damages for the meſne Pro- 


But 
fits, being a Continuation of the firſt Wrong, | whether he 


| could have 
_ in Action of Treſpaſs, ſeenis to bats e much controverted ; fot which wide Rollt Abr. 554- 
10 G. 5 U And. 352. G. 5 i. Hob. g. # Rep. tot. Godb. 38. Cin If againſt the Diſſeiſor Treſ- 
50 paſs would not lie, and Damages be recovered for the Time he wrongfully held Poſſeffion, and it 
Mi- 


jectment would not lie againſt the Feoffee, and after Recovery an Action ſor the meſne Profits, for 
e Time he was in Poſſeflion? | „„ Ki PE 

But the Chancery interpoſed, and at laſt carried the Remedy farther Chan. Rep. 
han had been admitted at Common Law; for though in the Caſe of 8% 229 _ 
Den and Aprice, which was adjudged 4 Car. 14 the Court left the Flain- gg: 
iff to his Remedy at Common Law for the Reco of the meſne Profits, 3 Chan. Ca. 
nd would not affiſt by their Decree: And though in the Caſe of Eyre 71, 74, 184. 
d Fack/ong 14 Car. 2. they refuſe to aſſeſs any Damages tor a Treſpaſs, 735: 


dr that was a Matter determinable at Common Law, and to be aſcertained 3 | 


he a jury; yet afterwards they began to make the Perſon, who was the Vern. 295. © 

r in Piſſeiſor of the meſne Profits, accountant to him who had tlie Right; zVern. 24. 
not; nd this was firſt begun where Lands were ſettled for the Payment of | 
give Debts; there ſuch Truſtees; and the Heir of the Debtor, were Account⸗ 


ats to the Creditors for whom the Profits were to be received; and this 


muſt as very clear and plain; becauſe ſuch Perſon came in and took the Pro- 
t the Its under the Truſt; and this was ſettled in the Caſe of Gilbin and Smirh, 
er. 8 & 19 Car. 2. Afterwards they came to extend their Notions; and 
alice, he Perſon that took the meſne Profits by wrong, was taken as Truſtes 


he 
3 


eat Caſe: of Coventry and Hall, which was in the Years 43, 348 
- 2: and was this: Sir Cy” Thyw having treated with the Lord 


or, and accountant to; him that had the Right; and this was ſectled in 
5 Keeper 


\ 


— 


Ao Baabe wentry for a Marriage betweett' west his Son and Catharike ine the 

.. Daughter of the Lord Keeper, the ſaid Sir Thomas, covenanted to ſettle 

Lands. on his 8on, but the Conveyance: was defeQive,'becauſe it wanted 

the Words, That he ſhould fland fee the Son recovered tlie Lands by 
2 Decree in Chancery, notwithſtanding the Defe& in the Conveyance, 

A againſt the Heir at Law of Sir Thomas the Father, and afterwards came 
with-his-Bill-for the meſne Profits; and though the Heir at Law. was 
intitled to the meſne Profits at . on oy e was de. 

 feRtive, and the firſt Decree, which ſet up the Title unde ettlement, Wl 
d ordered no Account for del Profits ye the Gan on this 
Bill, 1 the er againſt the . Law ———— | 

_ recejyedby him; and though it was objected, there was no Agreement, 

N Truſt, that the Reit mould PIES the Profits for the. rightful 

Proprietor, yet the Court reſolved that he ſhould account from the ori. 

| gina! Juſtice, which intitled the Proprietor to ſeek an Account againſt 

chat Perſon that had taken the Profits of the Land, which in Equity and 

» . , Juſtice belonged to him; and though the Heir had the Title in'Lay, 

yet ſince, in Equity and Conſcience, the Eſtate belonging to another, 

ſuch Heir ought to account with him for the Profits he had made of 

what was his; and from hence Equity bsgan to make all Perſons account 

for the meſiie Profits they had received, to ſuch Perſons as had the equit- 

able Title but in a Caſe where the Huſband: fold Lands for valuable 

Conſideration, and the Wife, after his Death, recovered her Dower _ 
the Purchaſer, and brought her Bill in Chancery for the meſne Profits 
Page 19 from the Time of the Death of her Huſband; the Lord Ch. Cowpr Wil 

WOE. would not relieve her; for he ſaid that he could not alter the Law of 

1 Dower, which gave no Damages againſt a Purchaſer under the Huſband; 

ahh my and he ſaw no Reaſon in Equity to introduce a different Rule. 

Equity is proper where the wrongful Poſſeffor hath'been in Poſſeſſion 30 Years, otherwiſe, the Pro · 
3 by Zeraent, and after Recovery by Action for the meſne Profits, may be the moſt eligible Wl 


A A Bailiff cannot be charged as Receiver, becauſe if he be charged « 
0 Rol. Abr. (a) Bailiff upon his Account, he ſhall have Allowance of his Charge 4 
1195 and Expences; which he is not intitled to when he is charged as a Re. 
ood Seiver; alſo he is not allowed, in an Action brought againſt him as : al 
2 Span Receiver, to plead that he was before charged as Receiver. 2 
Adminiſſ ration and Charge of Lands, Goods and Chattels, to make the beſt Benefit for the Owner 
againſt whom an Afton of Account doth: lie for the Profits which he hath raiſed or made, his rea- 
ſonable Charges and Expences deduQed. Co. Lit. 172. a» A Receiver is one who receiveth Money 
and is to render an Account of it, but is not allowed any Charges or Expences but what is agreed 
on by the Parties: atid in this Caſe the Plaintiff is to declare by whoſe Hands he received it. Co. Lit 
172. 2. If a Bailiff br charged as Receiver, it ſeems the beſt Way is to plead it ſpecially. 2 Lev. 16. 
Whether a Perſon may not in the ſame Action be charged as Bailiff and Receiver, Cuære, and vi: 
2 Rol. Abr. 119, Cro. Car: 249. In ſome Caſes in an Action of Account againſt one as 44. 
denariorum he mall have Allowance of his Expences, and ſhall account ſor the Profit he received, 0! 
might reaſonably receive. Co: Lit. 172. | 
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( The Nature of the Demands fo: which i 
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3 delivers 101. to B. to merchandize with, he ſhall not have Accout! 
Brown - 56. of the 10/. but of the Profits, which are uncertain. 


Pro. Tit. A N Aion of Account lies not for a Thing certain; as, if a Mu 


. 


Ni 


1 


4% e oO UNT.. 


„ No AGion of decount lies for Rent reſerved on a Leaſe; fo.if a Leſſee hel. ave 

Je of 2245 A et 5 Action of Tae Hes 8 him. 136. 

ed If the Bailee of Goods waſte them, or refuſe to deliver them, no Action Rol. Abr. 

by of Account lies, but an Action of Dritinue or Trover and Converfion, | dee 1 : 
- ELLA 5 


If 4 hath a Term for Years in a Rectory, and Tithes being fet- 
and ſevered from the nine Parts, B. without any Pretence of Title, cart 


forth 3 Leon, 24 
le- 5 ries them away and ſells them, yet A. ſhall not have a Writ of Account 15 5 | 


nt, inſt B. for after Severance the Tithes immediately veſted in 4. and 

= ee Taking by B. was merely-wrongful, and therefore without Privity“. 

” * In this Caſe Trover, or Treſpaſe, 18 the proper Remedy. : 
kri- — e eee . 1 4 | 

znd 2 f N £7 ; 
n, D) In what Caſes this is the proper Action, 2 

er, dome other may be brougge. 
unt F a Man, by Obligation, acknowledges that he has receiyed 1 Rol. Abr. 
uit 1 ad proficiendum & computandum, the Obligee may either ſue the Bond, w_ 8 
. r have an Action of Account, at his Election. | ry 15 CT A Ce T 


So if 4, 0 e 0 by Deed, that he hag received 1000, from Z. to Rol. Rep. 52. 
e adventured to the V Indies, and thence to England back again, and 2 Bulſt. 256. 
Wovenants to render a true Account thereof upon his Return, though 8. : 
ay have a Writ of Covenant upon this Deed, yet he may alſo have a 
rit of Account thereupon, at his Election. FD "36D 


Pro- | 4ſumpfit, in which the Plaintiff declared, that he intended to go he- 
gible ond Sea, he delivered a Box full of Goods to the Defendant, which be 


WT omiſcd to diſpoſe of, and to-give the Plaintiff an Account thereof at 
Return; the Defendant pleaded in Abatement, that he was Bailiff to 


d e *Plzintiff, to merchandize the faid Goods; and that he ought to Page 20 
ges ing an Action of Account, and not an Action on the Caſe; ani upon e 
Re. emurrer it was adjudged, that there being an expreſs Promiſe, on which Salk: 9. pl.. 
as 2 Se Action is founded 


*R : Aſumpyit will lie as well as Account; and that 3 
erever one acts as Bailiff, he promiſes to render an Account. Eins, Carth. 


N 39. 8. C. 
ere it was held, that the Action wauld lie, by three Judges agaipſt Holt, who doubtgd, and who 
; id the Plaintiff that when it came to be trie , W a 7 pH Keri to give ne Een i 


idence, or to enter into the Particulazs thereof; but that he ſhould direct his Proof only as to the 


agreer amages which he had ſuſtained for not accounting according to the Promiſe, for he would not ravel 

29 1 to an Account in ſuch Actions. Comber 149. S. C. Que. If it is not now the daily Practice, and 

5 proper in ſuch Caſes, to bring an Ad ion of Aſſumpfit. And if the Plalntiff is-nor at T.tb riy | 

» „es into the whole of his Proofs; The Aion of Account be ing now little uſed or underſtobdꝰ 
; , ” . W 3 FFF 1 . 


- ; $24 2 FAME Es : i 4 8 15 „ „ l 
In Aſumpfit for Money received ad computandum, and Verdict for the Balk. 9. pl. a. 
laintiff, it was moved in Arreſt of Judgment, that this Action did not uv | 
e, but Account; for if a Man receives Money to a ſpecial Purpoſe, as to . t. 
count, or to Merchandize, it is not to be demanded of the Party as a vide a Show. 
Duty, till he has neglected or refuſed to apply it according to the Truſt kep. 301. 
nder which he received it; and the Declaration muſt ſhew a Miſappl.. 
ation or a Breach of Truſt: But it was held, that in this Caſe the Wes = . 
jct had aided the Declaration; for jt muſt be intended there was Prof 
* Jury that the Deieadant . 8 or had dane. 2 Fs 5 
hat elſe that rendered him an ute tor. Qu. Does not the Law _ - 
cou ll all fuch Caſes imply a Promiſe? | * me 

. (E) Chat 


8 


ae S Oo UN . 


(c) That wall be a good Bar to this Attion. 
Kol, Abr. N We ob Account. againſt one as Bai, it isa good Plea that he was. never 


Wh his Bailiff, 
to. 3 In Account againſt a Bailiff, it is a good Plea that he was, the Plain. 
Kol. Abr. tick $ Seryant to drive his Plough, and ke his Cattle for the drawing of 
121. his Plough, ab/que hoc that £4. was his Bailiff in on Minde Bet 1 
I Fee. he is not accountable for this Sa | 9 


52 of: Account ln eee, whereby the Plaintiff is dammifid, 2 la . the 2 ö 
e wi lle. ö 


Rol. Abr. Iti is a good ple In Bar to an Raten of dee, that the n hath | 
3. me Felcaſcd to him ali Adions. 
=o "had refuſed to him all the Advantage and Profit a 5 a "I by he Account. Rol, 


Abr. 123. 
Cro. Car. Fo it is a good Tha. in Bar, that the Plaintiff and Defendant ſubmitted 


116. to the Award of J. S. who awarded that the Defendant 27 95 to be 
Cowp. 128. acquitted againſt the Plaintiff, 

So it is a good Plea in Bar, that after the Receipt of the Sum of which 
1. Abr, tlie Account is demanded, by the Mediation of their Friends it was 
Bi . agreed etween them, that the Defendant ſhould make an Obligation of 
Baie bar too/. for the ioo. receiyed and the Profit thence to ariſe, which Obli- 
of an Obli- gation of 1997. he did make and deliver accordingly to the Plaintiff; 
gation . for the Acceptance of the Obligation deſtroys the Buty y, and the Sum in 
9 — 5 19 1 is thereby as ſtrongly releaſed as by a releaſe of all Actions“. 
log „ See the firſt Caſe under Head (p.) 

1 It is no good lea in Bar to he Action, that the Hefondaur h has made 
Tm tag tur of the Maney which he hath received to account yith, or that 
as ba __ he hath made Satisfation = the ſame. 

efendant % 
2 that the Plaintiff hag giyen him an for the * ind; Bro, Tit 8 59. 
or theſe Plegs, heing Matters which ſhew that 15 was once accountable, are only to be made uſe 
of wa the e Vide Dyex, 22, 145. f Co. Ferrer” s Caſe. 4 Leon 61. * 353, 419. 1 


a t r ee edt % ee 


| ls | 


wn ASQ © „ 


> ww wa An 


— — — — 9 
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erer 48 . 0 ot the Auditors, and what wall be a good 1 
Dileharge before them. 32 F 


. 1 I. an . af Account there are two judgments; the firſt is 2»! 
5. Ent. 46. computet®, after which the Cqurt affigns Auditors, uſually two of the 
Of Auditors fhcers of the Court, who are armed with Authority to convene the 
aligned by wa before them de die in diem, at any Day or Place that they ſhall 
| — e ing, till the Heeount is determined; the Time by which the Account 
by Virtue. 18 to o be ſettled, is-prefix'd by the Court; but if the Account be of along 
ol the Sta- and confuſed. Nature, the Court, on er will enlarge the Time. 
dute W. 2, If either of the Parties think they do Injuſtide, he may apply to the 
cap. 11. Court; and jf the Defendant denics an any Article, or demurs to any De- 
mig 2 Inſt. mand, "If is to he tried and determined in Court. 

1 & FE ;4 the Jury find for Plaintiff, and aſſeſt Damages, &c, and Judgment 15 
entered accordingly, and a. N. fa, executed, and Money levied, on Motion, Judgment Execution 
ſhall be ſet aſide, and the. Monty reſtored with Coſts. 88 19. . | 

| Whatevef 


* * ; 
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ACCOUNT: ; 


- | Whatever may be pleaded to the Action, ſhall never be allowed of as Si 219. 
6, a good Diſcharge before the Auditors; 5 therefore, where in Account the | 
| TY being found againſt Cro. Car. 7 


+7 fendant pleaded Newer his. Rectiver, 

ver _= he 11 judged to account; a0 365 the Auditors, he pleaded „ | 
a Submiſſion of all Debts, pea, &c, to 7. S. who awarded that the v. Page. 
in- Defendant ſhould pay 100, 85 in diſcharge of all Debts, Accounts, &c. Hetl, 14 

2 of wich he paid accordin this was held no good Plea, for this Award, 8. S . 
uſc made before” the Action Ind ht, Gught to have been pleaded in Bar ** 3 Wits, 23. 
thereof; which being omitted, he bath Joſt the Advantage thereof, and Comp. 79. 
4, ball not plead it before Auditors. 


It is d gov Dilehata® beft@'Augitors, for a Fattar to ſay,! That in a Rel. Abr. 
Tempeſt, becauſe the- 7 was Nan. the * ds cal over. — 


ath dane into the e TV WHEY f | ; | Account 10. : 
Rol, So it is 82 Disch x bete ede tia he was robbed of es Lit. 89. 
Goods vithout his or Negligence“. 3 et or that he 

ted 3 . e 1 . 
be 2 Warehouſe from whence they v were taken by a an e Stra. Ge, 

ich It is a 8 Diſcharge before 3 in A as. a 8 of Rol. Abr. 

was 10l. if he tenders the 10/. (a) and ſwears that after the Time that the 2244. 

1 of Money was delivered him, that he found that he durſt not buy, for Fear (9 This 

bli- of Loſs; for he is not obliged to run any Hazard himſelf, _ _ Jerſtood of 
iff ; one who receives Money to trade and merchandize therewith ; for no other 8 is in any 

1 in . obliged 222 or ſell. rr Abr. 12 Ve whether ſuch 2 e 2 2 ; 

; 1 M 03; 3 Ca. „369. 2 4 

: ; 12 Mod. 514, 602, A tra. 48. Ar #79 5 a Wet * cog 


Ti ef 


I ST. 
. +1 FEE 


If a Bailiff of a Manor kacke * Rents bs Profits of the Tenants, Rol. Abr. 
ade 8 and retains them two or three Years, yet in a Writ of Account he is not. 
hat to account for the Profits thence ariſin ng in the mean Time, for he had 


F 


not any Warrant to merchandize: with che Money or to gain or loſe | 
„ BC 5 , Therefore 
. be au had and rectived would have then the prophet made of Proceeding 
min Account the Defendant pleats . Auditors, That the Goods * 12 * 8 
ro for which he is to account were bona peritura; and, nere hte d _— 3 
Care in Keeping them, were worſe, and that they remajned j in his ing nds thorities. 


9 for want of Buyers, and were in Danger of growing worſe, and that 
od dderefore he fold them upon Credit to a Man beyond Sea; this is no 
1 good Plea, for a Factor cannot ſell even bond peritura upon (5) Frodit, 925 ul 
without a 1 particylar Comumiſhon ad to 1 N 


) a > | »- 2 ph —— gh 115 
of 28 e ah ol fran now haye uſually ſuch Co ons 
the BR Spec Aftions of Afumpft or Actions for Money had yy * | 
nall where e principal Sum only is intended to, be recovered, are more St 
unt e rin uſed i inſtead of the Adio of e. as s the 1 8 aleſſes 18 
ng Plaintiff ought to Hot ri 4; 
me. FP LEGS PR } BY bt 1500 
the ; tn de, og mol Pare nf e e 15:0 5 ß ans 7d; rl 0 
De- - 1 F 
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ang 25 * *Accord and Satsfaction. 


yet trop B07 3511 1251 
1 11 IS © 20) 
E. 46.7% . CCORD: ; is an 1 ke two 8 to give 3 
a AT accept ſomething in Satisfaction of a Treſpaſs, &c. done by one 


1 to the other. This Agreement, when executed, may be pleaded 
Le Sh in Bar to an Action for the Treſpaſs; for in all Perſonal Injuries, + Law. 
e ant gives: Damages as an 5 uivalent; and when the Party accepts of an 
2 Keb. 332. Equivalent, there is no w or Cauſe of Complaint, and . e 
2 Jones 158, /preſent Satisfaction is a good Plc ea; but if the Wrong-doer. only promiſes 
168. a 4 future Satisfaction, the Injury continues till Satisfaction is actually 
N ra. made, and conſequently there is a Cauſe of Complaint in Being; and 
ment and if the Treſpaſs were now barred by this Plea, he can have no Remedy 
Award, for the future 1029: 200i for Hat ow coma the Injury to have Conti- 


That an nmuance“ . 

Awar\1 may | 

be pleadgd in Bac to an AO ion, e not 8 and how it differs from an . But if 
a Defeudamt has promiſed to pay the Plaintiff ſo much as a Satisfaction, i in W the Faint wh 


not ſue for the ont s Ann of l will: lie an that e ER. 


1 R HET Sf 7; x A 


ns a) eahat tall be deemed a good Accord and 
N \Satisfaition. . 22. 
e of (8) To what Actions may Accord and Satisfac- 
tion be pleaded. 24. 
600 Ot the: Form and Manner of pleading Ac⸗ 
5 K 8 ela 


Wh what bun be deemed a good Accord and Sa- 
„„ tiskfattio n. 


"Sip 1 N Altord wut appear to be e to the ha Party, e 


3 | it can be no Satisfaction; therefore in an Action of Treſpaſi for 

Vide Stra. lit the Plaintiff's Cattle, it Is no good Plea to ſay, that there was an 

426. Accord 7 8 hat the Plaingf ſhould Love, his Cattle W for this f i not 
sf | 


2 Wits, 86. any Satisfaction. 
But i it was in 


to drive them to a certain Place; ſo that it les be a 5 to him to doi itz this Sd ang it 
a goo! Accord. 2 Rol. Rep. 96. In Covenant againſt the Executor or Tenants for Life, &c. he 
pleads an Accord that he ould uietly depart, and leave the Poſſeſſion, & c. and held good; tho 
after the Death of Tenant for Life he had no Intereſt; but a Licence in Law only to carry away his 
Goods. Lelv. 394% wk three Judges againſt one, See the Caſe more at large, peſt C. (25.) 


Mel. abr. 45 eee them ſhould be quit. of Actions againſt the 
228. other, is not (4) good; becauſe it is not 5 Satisfaction. | 


Stile 245: 


©) 71 an 8 that each ſhould ae other a Quart of Wine, in Satis faction of Adlon, is oe 
ol Abr. 12 


9 K. 4.19. In an Action upon the Statute of 5 Rick. 2. fl. 1. c. 8. if the Defendant 


Kot Abr. Faith, That after the Entry an Accord was made between them, that the 


128. 


8. C. Plaintiff ſhould re-enter into the Land, and that the Defendant ſhould 
Cro. Eliz. deliver the Evidences of the Plaintiff to the Plaintiff, this 1 is not * 


194. 
ele Dyer 356. 8. C. cited. Ie | ; 


ACCORD = SATISFACTION. 


| Bar-of the *AQion; for the D elivery of the Plaintiff's (a) own Evidences * Page 23 
can be no Satisfaction of the tortious Entry. | 2 

e 13 as * ** . ö L -3 : * NE: . e ; 
to the Evidence, it would be à good Bar. Rol. Abr. 328. That the Delivery of the Deed by the 
Feoffee to (Muy gue Uſe, is a'good Aecerd, becauſe it belongs to the Feoffee. Cro. liz. 357. 


*--£ 


An Accord that the Defendant ſhould endeavour to make up and ad- Rol. Abr. 
zjuſt Differences between the Plaintiff and J. S. that he did endeavour, 448. 

nd at his own Coſts make up ſuch Differences, is a good Plea. > 
nn Treſpaſs for trampling his Graſs, the Defendant pleads that he Bro. Tref- 
as amerced in the Court-Baron of the Plaintiff for the tame Treſpaſs, paſs 66: 
hich was affeered to two Shillings, for which he hath agreed with the 

Plaintiff; and held a good Plea by the Acceptance thereof, though the 
Amercement in the Court-Baron was Extortion. . 

In an Action upon the Caſe for ſcandalous Words, the Defendant Rol. Abr. 
pleads, That aftef the Words ſpoken, the Plaintiff ſued the Defendant 128, 129. 
in the Military Court before the Lord Marſhal; where it was ordered b 
that Court, with the Conſent of the Plaintiff and Defendant, in Diſ- 
charge of this Suit, and all other Differences betwen them, that the 
Defendant ſhould make a Submiſſion in Writing, in a Place appointed, 
and before certain Perſons, &c. and avers that he did fo accordingly, &c. _ 
and on Demurrer it was held no good Plea; for it being a Point ot Ho- @) Where 

our only, (5) could be no Diſcharge of the Damages. 4 t 1 
| „ | . P 
hat it was agreed the Defendant ſhould confeſs to the Plaintiff he had done him wrong, and ſhould 
aſk Forgiveneſs on his Knees, whether this was a ſufficient Conſideration or Satisfaction. 2 Rol. 
WR cp. 96. dubitatur. Vide Stile 245. Salk. 71. pl. 5. and Head of Arbitrament and Award, * If he 
. 5 3 the Submiſſion, and it was accordingly made, a Jury would ſcarce find a Verdict 
Ox the Flamm. : Lo ed | 


Debt upon an Obligation, dated the arte une of March 24 Car. 2. Lev. 55, 56. 
pon Condition to pay 100. the Defendant pleaded an Accord the laſt of 88 hos 
ril zi Car. 2. whereby it was agreed that the Defendant ſhould give where a 
he Plaintiff a new Security for this Debt, and for another due to him new Obli- 
dy Obligation likewiſe; and he being the Executor of the Obligor, and gation was 
he Perſon with whom this Accord was made, gave Security, purſuant to ßen; and 
the Accord, by a Bill ſealed by himſelf; the Plaintiff demurred; and by = 
e whole Court Judgment was given for the Plaintiff; for one Obliga- tjon,becauſs 
on given in Satisfaction for another is no Diſcharge, whether grounded it appeared 
pon an Accord or not; for the Concord does not mend the Matter; and that the firſt 
et here the new Obligation binds him de Bonis propriis, whereas the firſt ap, v9 | 
WP bligation bound him only, de boni bers. d ande 
vas the Debt; and therefore the ſecond being for leſs, could not be a SatisfaRion for a bn _ 
autw. 466. Vide 5 Co. 117. 4 Mod. 88. 7 Mod. 17. Ld, Raym. 122, 566. If a Debt is on Deed 
dr Obligation without Condition, the Accord and Satisfaction mult be by Deed,” and ſo pleaded, if 
ere appears a Condition for Payment of Money, perhaps it may be pleaded without Deed. 2 Wils. 86. 


If an Accord be to do two Things, and he doth one and not the other, Rol. Abr. 
vet this is no Bar of the Action, becauſe the Plaintiff hath not any Re- 124. be 


medy for that which is not performed. They the 


Pe executed, vide Jupra, and Plow. 5, 11. b. 9 Co. 79. h. 2 Jones 158, 168. 2 Keb. 332. Salk ; 
Raym. 450, where it is ſaid, that an Accord may be pleaded without Execution, as well as an 


Feen een Nee, 


But if an Accord be that the Defendant ſhall do a certain Thing at a 6H. 7. 11. b. 
Day to come, in Satisfaction of an Action; if he doth perform it at the Rol- Abr. 
Day, this is a good Bar of the Action, tho? it was Executory at the Time 9 
ff the Accord made, inaſmuch as he hath accepted it in Satisfaction. a 

1 8 | I 
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| Ray 20. If in Treſpaſs the Defendant pleads a Concord between himſelf and the 


— 


* 


| ACCORD any SATISFACTION, 


* 


2 Cee Flaintiff, that he ſhould pay the Plaintiff 3/. in Hand, and ſhould under. 
and Honey- take to pay the Plaintiff's Attorney's Bill, but avers that he had paid z/, 
church. and was always ready to pay the Attorney's Bill, but he never ſhewed 
Page 24 him any; this is no good Plea, becauſe the Accord is not ſhewn to be 


Fully executed e. 


lt was in the Defendant's Power to have demanded a Bill, and tendered a reaſonable Sum: 
If this had been done and Pleaded, it might probably have been adjudged a good Anſwer, being 
all the Party could do. 5 7 3 hs 4 355 


Raym. 450. If in an Tndebitatus Aſſumpfit, &c, the Defendant pleads an Agreement 


e e between the Plaintiff and Defendant, and J. S. the Son of the Defend. 
5 wan Caſe ant, that the Plaintiff ſhould deliver to the Defendant certain Clothes 
and Barber. Which the Plaintiff then had in his Cuſtody; and that the Plaintiff ſhould 
accept the ſaid Son her Debtor for g/. to be paid ſo ſoon as he received 
certain Pay from the King, due to him as Lieutenant of a certain Ship, 

in full Satisfaction, &c. and that after, ſo ſoon as the Son received his 

faid Pay, he was ready and offered to pay, &c, and that he yet is ready; 

this is no good Plea, for it doth not appear that there was any good Con- 

(a) Vide = ſideration why the Son ſhould pay, but (a) a bare Agreement, without 


Jones 168. Conſideration; and admit the Promiſe good, if not in Writing, by 29 


and Tit. Car. 2. cap. 3. no Action lies thereupon; and therefore it ought to have 
Agreement. heen ſhewn that it was in Writing; for when ſuch Agreement is pleaded 
in Bar, it muſt appear to the Court, that an Action will lie thereupon; 
for the Defendant ſhall not take away the Plaintiff's preſent Action, and 

not give him another upon Agreement gs 
3 Lev. 189. If in Covenant to permit the Plaintiff to receive 100/, per Inn. Rent, 
Ruſſel and the Defendant pleads a Concord between the Plaintiff and Defendant, 
Ruſſel. that each of them ſhould deliver his Part of the Indenture into the 
Hands of a third Perſon, to be cancelled, and that each of them ſhould 
be diſcharged of all Actions upon the Indenture, and avers that he had 
delivered his Part to the third Perſon; yet this is no good Plea, becauſe 
it does not appear to be executed on both Parts, Sea, qu, the Default 

being the Plaintiff's, _ . „ | 


8 1 2 nn 


4 EE 
— 
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(B) To what Attions may Accord with Satisfac: 
„  - on be pleaded. 


con. AN Accord with Satisfaction is no good Plea to an Action (a) Real; 
500,79. b. 11 for a Right or Title to a Freehald cannot be barred by any colla- 
@ But in teral Satisfaction, | | 
tinue, for | OY HEE | 
Charters concerning a'Freehold and Inheritance, an Accerd is a good Plea. 15 4 33- 2 Co, 18. 
So in Maſte againſt a Leſſee for Years, though in the Tenet an Accord is a good Plea, becauſea Chat. 
tel only is to be recovered, N. Bendl. 35. Mo. 6. 9 Co,98. 6 Co. 44. So in Rau de gard, and 
Ns ejecit infra Terminum, 9 Co. 78. An Accord with Satisfaction is a good Plea in an jen: 
Nina; for an Rject ment includes a Treſpaſs, and they are ſo interwoven that they cannot be ſevered; 
and in all Actions which ſuppoſe a wrong vi & arms, where a Capias and Exigent lay at Common 
Law, there an Aecerd is a good Plea, 9 Co. 77. Brownl. 134. 8. C. 2 Brownl, 128. S. C. Godb. 145- 
In an Appeal of Maybem an Accerd with Satisfaction is a good Plea, notwithſtanding the Writ de 
Helonice, 6 Co. 44. 9 Co. 78. So in Attaint, 13 EK. 4 1. 6 Co. 44. Cro. Eliz. 357. Dyer 75. If an 
Accord be a good Plea in a Quare Impedit, Qzere; and vide 11 H. 7. 13+ by 6 Co. 4% a. 4 Bromid. 
128, 129, Brownl. 134. | E W nts 


— 


9 * 1 When 


* 


a Awww: 0 


where Damages only are to be recovered, 


. 


8 


ACCORD -anvd. SATISFACTION. 


When 2 Duty in certain accrues by the Deed Tempore confeckionis ſeripti, ) 6 Co. 43. 
as by (6) Covenant, Bill, or (c) Obligation, to pay a certain Sum of Mo. Lutw. 358. 


ney; this certain Duty takes its Eſſence originally and only by Writing, 


Cro. J AC. 


f and therefore ought'to be avoided by Matter of as high a Nature, tho” 254. S. P. 
the Duty be merely-in-the/Perſonalty, (c) Vide 2 


— 


Rol. Rep. 


187. palm. 1 10. All 9. Cro. Jac. 304. Velv. 123, 192. 2 Keb. 51. kelw. 106. Noy 110. S. C. 


_ Cro. Jac. 100. See 2 Wits. 36. Comp. 47. 


But if in Covenant againſt an Aſſignee a Breach is aſſigned, in not 


"IT repairing the Houſe, the Defendant may plead an Accord between him- 


ſelf and the Plaintiff, and Execution thereof, in ſatisfactione & exonera- 
rione reparationum præd'; for no certain Duty accrued by the Deed, but 
the Action is founded upon a Tort or Default ſubſequent, together with 
the Deed, and Damages only to be recovered, which are in the Perſon- 


2 An Accord with Satisfaction generally is a good Plea in all Actions ® Page 25 
3 6 Co. 446 

| En Dyer 75. 

Note; It cannot be pleaded without Performance. (This is generally: Ld. Raym. 

But ſee the preceding Caſes and Notes) See Note at the End of Letter (C). | 


(C) Ot the Form and Manner of pleading Accoꝛds. 


THE beſt and ſafeſt Way to plead an Accord, is to plead it by Way 918 * 
1 of Sarisfa#ion, and not by way of Accord; for if it is to be pleaded Abr. en 
by way of ſccord, a preciſe Execution thereof, in every Part, muſt be Dany. Abr. 
pleaded, and if there be a Failure in any Part, the Plea is inſufficient; hut 241- 
if it be pleaded by Way of Sazisfa#ion, the Defendant need plea no more, Stra. 573. 
but that he paid the Plaintiff 107. in full Satisfaction for the Action, | 
which he received. . | ns 

If in Covenant, by the Heir of the Reverſioner againſt the Executor of Yelv- 124, 
Tenant for Life, for not repairing, &c. the Defendant pleads that the 185, Be- 
Teſtator died 19 March, and that the 22 March concordat & argreat* —_ a 9 


Mit between the Plaintiff and Defendant, that the Defendant ſhould Cutcliff; 


quietly depart and leave the Poſſeſſion to the Plaintiff,” and that in conſi- adjudged by 
deratione inde the Plaintiff did agree to diſcharge him of the Breach in Yelv. and 

non reparando, and ſhews that the 25 March he did depart, &c. this is en | 
no good Plea, becauſe the Concord is uncertain as to the Time of his ſaid the 
Departure; and though he ſhews a departure within five Days, yet he Time being 
cannot help the original ' Inſufficiency. of the Concord, which is the indefinite, 


88 5 


to have been immediately. Noy 110. S. C. cited. 


In an Aſumęſit for Wares ſold and delivered, the Defendant pleaded Carth. 347+ 
that he gave and delivered unto the Plaintiff a Beaver Hat in Satisfaction eg ; 

and Diſcharge, &c, and that the Plaintiff accepted the ſaid Hat in full gl. 1. 8. =" 
Satisfaction and Diſcharge: of the Promiſes, &c, The Plaintiff replied Young and 

proteſtando that the Defendant never gave him any ſuch Hat in Satisfac- Rudd. 


tion and Diſcharge of the ſaid Promiſes, pro placito dicit, that he never Lo 


accepted a Beaver Hat in Satisfaction and Diſcharge, &c. On Demurrer 
it was inſiſted firſt, that the Iſſue ought to be upon the giving in Satis- 
faction, and not upon the receiving in Satisfaction, becauſe every Gift 

| „„ + 1 . * or 


8 5 ACCORD Avr SATISFACTION... | 
de) See 2 or Payment muſt be directed by him who gives or pays, and not by him 
Sera. 1194, who receives it (a); but the Court held it well enough, and that the 

119. whole Matter concerning the Payment, as well as the Acceptance in 

+... SatisfaQtion, would be tried upon this Iſſue; as to the ſaid Objection of 

its being pleaded to be given in Satisfaction and Diſcharge of the Pro- 
| miſes, &c. when it ſhould be pleaded in Satisfaction of the Money men- 
tioned in the Promiſes, and not of the very Promiſes, the Court held it 
of no Weight. EE os | | 

(The uſual Way of replying now, js, as ſtated above, and the proper. 
Iſſue is the Acceptance). And thePlea muſt ſtate the Acceptance, Stra, 573. 


* 


2 8 


"_ * Actions in General. 2 


ö * 


HE Deſign of entering into Society being the Protection of our 

Ee Perſons and Security of our Property, Men in civil Society have 
{4 $8 Fig a Right, and indeed are obliged to apply to the Public for Re- 
dreſs, when they are injured; for were they allowed to be their own 
Carvers, or to make Repriſals, which they might do in the State of Na- 
ture, ſuch Permiſſion would introduce all that Inconyenience which the 
State of Nature did endure, and which Government was at firſt invented 
to prevent: Hence therefore they are obliged to ſubmit to the Public 
the Meaſure of their Damages, and to have Recourſe' to the Law and 
. the Courts of Juſtice, which are appointed to give them Redreſs and 
| Eaſe in their Affairs; and this Application is what we call bringing an. 
(a) A (a) Aion, © | | 1 | 
oft quam jus prefequend! in judicis quod fibi debetur. Co. Lit. 285. or otherwiſe a legal Demand of one's 
Right. Co. Lit. 285. 2 Inſt. 40. It implies a Recovery of or Reſtitution to ſomething. Co. Lit. 289. 
and differs from a Writ of rer, which is no Action, but only a Commiſſion to the Judges to ex- 
amine the Record, &c. Jenk. 25, 2 Inſt. 40. Yelv, 209. Yet, if by Writ of Error the Plaintiff 
therein may recover, or be reſtored to any Thing, it may he releaſed by the Name of an Action. 
Co. Lit. 288. b. Yi for this 2 Rol. Abr. 405. e Suit till Judgment is properly called an Action, 
but not after; and therefore a Releaſe of all Act ions is regularly no Bar of an Execution. Co. Lit, 

289. a» Rol. Abr. 291. 55 | | 


| . Under this Head we ſhall briefly take Notice, 


) Ot the different Kinds of Aﬀions. 26. 

5) In what Caſes an Ation will lie, and foz 
whom, and againft whom. 28. SN 
(©) In what Caſes diftin> Things map be laid 
in the ſame Action. 29. N 


* 


8 


ACTIONS ix GENERAL 


) Df the different Kinds of Actions. 

- A CTIONS are divided into Criminal or Civil; Criminal are either co. lat; 284. 
22 to have Judgment of Death, as Appeals of Death, Robbery, &c. 2 la. o. 
or only to have Judgment of — to the Party, Fine to the King, . 


and Impriſonment; as Appeals of Mayhem, &c. FN Ov * 
Civil Actions are again divided into Real, Perſonal or Mix'd; and co. Lit. 284. 
here it may be proper to inquire a little into the Nature of thoſe Real 2 Laſt. 40. 
Actions which were formerly in Uſe, and how they came to be diſcon- | 
Actions Real, or relating unto Lands, are eithef Droitural, that is of Oo. Lit. 164. 
the Right of the Anceſtor; or Poſſeſſory, which complains of the Viola- hs _ 
tion of a Right of which they themſelves were poſſeſſed,  _ ts 
The Law always diſtinguiſhed between a Right of Entry and a naked Booth 99. 
Right to the Land itſelf; and therefore there were different Remedies; O0. Ent. 183. 
for to fecover the naked Right, the Law only gave a Writ of Right; and * 9 
in this Action, the Defendant at his Election might put himſelf upon 
his Country, or wage Battle; but when the Diſſeiſce had a Right of 
Entry, it was preſumed that the Difſeiſin was freſh and recent; and “ Page 27 
therefore the Trial was coram paribus curtis; but if the Diſſeiſee did not ... 
come till the Heir was ſeated in the Poſſeſſion, and had paid Relief to 
the Lord, then the Entry of the Diſſeiſee was taken away, and his Title = 
became doubtful; and then they appealed to Providence in ſuch Deciſi- * 
ons; and if any Freeman would, with his own Body, defend the Title 2 
of the Poſſeſſor, the Demandant was obliged to find a Champion to enter 
the Liſts with him. . a | oh 3 . 
Baut to recover the Right of Poſſeſſion, the ancient Way was by Writ Booth 177. 
of Entry, where the Proceſs was by Summons, Grand Cape before Appear- 179. 
ance, and Petit Cape afterwards, as in the Writ of Right, and the Gene- 
ral Iſſue was 4ifſeifrvit vel non diſſeiſivit; and this Iſſue was tried by a2 
5 Jurys becauſe when the Diſſeiſin was freſh, they did not put it upon tbe 
Hazard of a Battle, as they did in thoſe Caſes where the long Poſſeſſion 
had made the Right doubtful. „ ys . 
7 But in the Writ of Entry they recovered no Damages; for that ſuch Booth 278. 
Writ only demanded the Freehold, and was not mixed with the Perſo- 19% 289, 
nalty; and therefore to recover the Profits which are merely Perſonal, 343. 
they had an Action of Treſpaſs, which was the proper Remedy for the 
Damages ſuſtained. ; "s | 4 | 
There were anciently only three Sorts of Writs of Extry; one againſt F-N-B. 191. 
the Diſſeiſor himſelf, the other, which was againſt his Feo ee, which Booth 175. 
was called the Writ of Entry in the Per; the third was after a ſecond Ali- 11 
enation, which was called a Writ of Entry in the Per and Cui; but the © | 
Statute of Marlb, cap. 30. gave a Writ of Entry in the Po, which did 
not lie at.common Law againſt an Alienee at a third Hand, 5 | | 
And as a Man might have brought ſuch Writ of Extry as his own Dif. F-N.B. 191, 
ſeiſin, ſo he might have brought it for the Diſſeiſin of his Father, or he pan 
might have brought it for a Diſſeiſin done to his Grandfather, which 176 1 Jo 
was called a Writ of Ayel, or a Diſſeiſin done to his Great Grandfather,  * ' 7 
which was called a Writ of . Be/ail, or any collateral Couſins that were 
more remote than Brothers and Siſters, Uncles and Aunts, Nephews or 


Nieces; and this was called a Writ of Co/mnage. 1 , 

But becauſe the Proceſs'in a Writ. of Entry became tedious, when ſuch Glan. c. 4. 
Actions were removed out of the Lord's Court into that of the King's, 6 17. _ 
and thereby the Proceſs which iſſued from three Weeks to three Weeks why * 
in the Lord's Court, was depending ſo many ſeveral Terms in the _ Vide Afſa. 


* 


. 


* 
* 7 * 2 el N 
N 
5 


veralHeads. tions of Account, Covenant, Aſum 
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ACTIONS in GENERAL. 
Court, therefore the Aſſiſe was invented, which was in the Nature of a 
Commiſſion 1 5 the Diſſeiſee in Poſſeſſion by Trial at one Aſſiſes; 
and this was ſo ſudden and immediate a Remedy, that the Writ of Entry 
became obſoletez and therefore when the Aſſiſe was the uſual Remedy, 
the Writ of Entry began to be called a Mrit of Entry in the Nature of an 


There were likewiſe other Remedies, as the Formedon in Remainder and 
 Rewerter,' and a Formedon in Deſcender, which was given by the Statute 
De donis, which created Eſtates tail. i | ; 


F. N. B. 220. But the Proceedings on theſe Real Actions being dilatory and expen- 

Vide Head” ſive, and in many Caſes concluding the Party upon one Trial, a more 

a We commodious Method was contrived to diſpute the Title to Lands, which 

began in the Reign of Hen. 7, in this Manner; by forming a Term for 

"IN ' Years, and then the Leſſees bringing an Ejectment to recover the Term, 

and thereby to aſſert the Title of the Leſſor of the Plaintiff; before this 

Time, if a Termor for Years, who only claimed as a Bailiff to the Free- 

holder, had been ouſted of his Poſſeſſion, he had only a Remedy to re- 

cover Damages in Ejectment, and could not recover the Term itſelf; 

but in the Reign of Hen 7. the Courts of Equity having obliged ſuch 

| Wrong-doer to a ſpecific Reſtitution, the Courts of Law have likewiſe 
given an Habere facias poſſeſſionem to recover the Term in Specie, _ 

Page 28 * Perſonal Actions are ex contra#u, or thoſe founded on Contract, as 

For which Debt, which is to reſtore the Thing in Nuinero; or Detinue, which is to 

Lide the ſe- reſtore the ſame in Specie, or Damages, where it cannot be had; alfo Ac- 

of, Quantum Meruit, Quantum Valebat, 


Es Covenant and Annuity. 
- Vide Heads Or ex delicto, as Tr 
_ Treſpaſs, vi & armis,. or upon Fraud, which are Actions upon the Caſe. ._ 

© Trover and Therefore if a Man gets the Goods or Chattels of another by lawful 


w pp ranch Means, as by Bailment, Borrowing or Pledging, he cannot have an Ac- 


on the Caſe, tion of Tra, but muſt bring Detinue or Trover, becauſe the Party 
| had not violated his Poſſeſſion, 5 e eee 
Vide Tit. So where a Man comes to hoy Goods, and they agree upon a Price 

the Buyer takes them away, no Trover 


Trover and and a Day for the Payment, an 
Converſion: ies, but an A umpfit for the Money, becauſe the Property was changed 
. by a lawful Hargain. VV 
If I borrow a Horſe to go to Dover, and go to other Places, the 
Owner may have an Action on the Caſe againſt ine, for exceeding the 
78 1 085 of the Loan; for ſo far it is a ſecret and fallacious Abuſe of 

: his Property, but no general Action of Treſpaſt, becauſe it is not an 
3 Mod. 22. 1 Wuere r ee fing a Spout, 4 15 Conſeq hs 
272. ere the Act is lawful, as the fixing a Spout, and the Conſequence 

21d Raym. ; injurious; the Remedy is by Caſe, = nt Treſpaſs, DE io. 


1399. 

Forteſc. 212. ; TR #7 
Stra. 634. . Has 1 
* | i 


(B) In what Caſes an Aﬀion will lie, and fot 
: wdphom, and againſt whom. 
# (See infra | T is clear that for all Injuries done to a Man's Perſon, Reputation 


as to dn. or Property, he ſhall have an Action, and that for every Right he is 


| om / us "8 to have * Remedy: for want of Right and want of Remedy Are the 


Co. lit. 145. ſame Thing“. 


thoſe preſcribed by the Laws of his Country; for if this were allowed, 
it would be Wee, as many Actions as there are Men, which would 
be highly inconventent- 


o 
2 
* 


reſpaſſes founded upon Force, which are Treſpaſſes 


tiles. © Ir is alſo agreed; that where a Perſvi has ſeveral Remedies,” he may 
chuſe which he pleaſes; but he cannot deviſe or lay hold on any but 


But 
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| ACTIONS iN GENERAL. 
But in this the 


great Difficulty is, when a Man ſhall be ſaid to have ſuf- Vide Limi- 
fered an Injury, or to have ſuch a Right as will intitle him to an Action; tation of 
and here the Rules eſtabliſned by that Society, of Which he is a Mem- ions. 

ber,-muſt govern ; and therefore though a Man had a Right, and is bar.. 

red by the Statute of Limitations, yet he can have no Remedy. 

| - So if I promiſe by Word only to conyey Lands, or to give Goods, Xelv. 196. 

without K n Poſſeſſion, or if I promiſe to (a) build A] ouſe with--Cro. Cares 

| out Conſideration, &c. though by the Laws of Nature theſe Promiſes 270. 

are binding, yet no Action lies; for without Deed duly ſealed and exe- 6 _ . 5 

cuted, or without Conſideration, no Property is altered; and every ſuch Rol. Abr. 4 

Promiſe is eſteemed, in the Eye of the Law, to be Nudum pactum unde (a) But if a 

non oritur Actio. e e i 20 5 27 N 8 . 3 — 3 ; 

to build a Houſe for me, and does it ill, an deim vn the Gaſe lies againſt him, Kelw. 78. Rol, Abſg. == 

So if a Carpenter promiſes to repair my Houſe before ſuch a Day, and does not do it, by which the 

Houſe falls, an A&ien on the Caſe lies. Rol. Abr. 9. but for this vide Aſſumpſit and Action on the Caſe, 


x 


Alſo in Caſes where there may be damnum abſque injuria*, the Party Rol. Abr. 
can have no Action; as if a School be ſet up in the ſame Town where an _ 4 
ancient School has been Time out of Mind, by which the old School N tlie: 
receives Damage, yet no Action lies. 
„ | ® See on this Subject Ff. 48. 


So if I retain a Maſter in my Houſe to inſtru& my Children, tho? this — 7. 
be to the Damage of the common Maſter, yet no Adtion lies. i087 br. 
* As the Law grants Redreſs for all Injuries, and gives a Remedy for Page 28 
every Kind of Right, ſo it is open to all Kinds of Perſons, and none are O, Lit. 129. 
excluded from bringing an Action, except on account of their Crimes or Men ww 
their Country; as Men attainted of Treaſon or Felony, Popiſh Recuſants, 3 
Perſons outlawed or excommunicated, convict in a Premunire, or Alien Es 
A Man that hath a ial and limited Pr 7 in Goods as a Carrier 2Bulſtr.311. 
that hath Goods delivered to him, a Sheriff who hath levied Goods, a Sid. 438. 


Bailee who hath Goods in his keeping; &c, ſhall have Actions againſt Mo F 349 

Strangers who take them away, becauſe they are anſwerable in Damages 2 Keb. 306. 

to the abſolute Owner. FCC N 7 | | Yelv. 44. 
| 5 tt Cro. Jac. 73. Dyer 98, 99. Cowp. 406. 


Alſo a Man who has Cauſe of Action againſt two may bring it againſt sid. 438. 
which he pleaſes; as if A. takes the Goods of C. and B. takes them £3 
from A4. C. ſhall have his Action againſt 4. or B. at his Election, becauſe 

both damnified C. in their Taking. (If againſt B. Trover may be the 
moſt eligible, and preceding the Action a Demand ſhould be made, 
unleſs a Conwerfion can be proved )))) - S ih 

So if two of the Sheep of A4. have been loſt, and one of them is found Alleyn 3 
ain, and the Shepherd of A. affirms it to be one of them, whereupon Newman 

. pays for the Feeding of it, and cauſes it to be ſhorn and marked with my Eh 
his own Mark, and after the Shepherd knowing this to be the Sheep of Rol. Abe. 

A. falſiy and fraudulently affirms to the Bailiff of the Manor, to which 151. & C 

Waif and Stray belongs, that the ſaid Sheep is a Stray, whereupon: the +3 
faid Bailiff ſeizes it, &c. A. may have an Action againſt the Shepherd, 

for that by his falſe Practice he hath created a Trouble, Diſgrace and 

Damage to him and though he hath good Cauſe of Action againſt the 


* 


Bailiff, yet this will not excuſe the Shepherd. e 

So if one ſlander my Title, whereby I am wrongfully diſturbed in my Alleyn 3- 
Poſſeſſion, though I have Remedy againſt the Treſpaſſer, yet I, may have 
an Aion againſt him who cauſed the Diſturbance. 


| Xt the Maſter, an Action lie 
- Vern. 297, 4g4nft the Part-Owners; for though the Maſter is chargeable iu Rees 


ACTIONS w GENERAL. 


7 


rwe , Hanis on 264 a tull-. 
Carth. 58. Tf there ay e of a Ship. which hath. 1 rank. 


Baſon and ported Goods for Hire, and a Maſter placed therein by the Part- 


tr 
Sandford Who hath 6o/. Wages for every Vorage from Jndes to Fand 7. . 


x without making any Contract with the Part-Owners, and none of them 
3 Lev. 258. being preſent, delivers certain Goods aboard to the Maſter, to be car. 
N ori ried for Hire, from London to T. and the Sp ſafely arrives there, but 


the Goods are ſpoiled through the Neglect of the Maſter, an A 


Show. 29. 

8, 455. of his Wages, fo are the Proprietors in Reſpect of the Freight, at the 

8 Election of the Plaintiff. Res ke ve: «4 84 i bat 275 e | 

Od. N : X = J : „* : 33 * r 2 4 575 1 : 

12 Mod. 446. Stra. 503. But Q. whether all the Part-Owners are not to be ſued; but clearly, if 

ey are not, it muſt he pleaded in Abatement, Stra. 553, 820. A foreign trading Company (az 

e Dutch Weſt India Compary) may ſue 0 10 Name of Re tation. Stra. 612. A Perſon attaint. 
ed, is not to be charged with civil Suits but by the Leave of the Court, or of a Judge. 75 fer 61, n 
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O) Jn what Caſes diſtintt Things may be laid in 

| the ſame Action. 7 8 11 l : 
8 co. 8). HE Diſtinction herein, with Reſpe&t to Real Actions, depends on 


g 
4 
BAG 4-4 
* 


LS» 


| but for this the different Kinds of Writs; for all original Writs''are of two 


vide F. N. B. Sorts, vi. Breve nominatum & innominatum; the firſt contains the Time, 
209: 1. Placeand Demand very particularly, and therefore in ſuch Writ ſeveral 
88 Lands by ſeveral Titles cannot be demanded in the ſame Writ; the 
Dyer 145. other contains only a general Complaint, without expreſſing Time, 
2 Brounl. Damages, &c. as the Writ of Treſpaſs, Quare Clauſum fregit, r. and 
274 , therefore ſeveral Lands coming to the Demandant by ſeverad Titles, may 

be demanded in ſuch Writ. _ FFC 
* Page 30 * As to Perſonal Actions, the Difference ariſes from the above- men- 

tioned Diviſion of Perſonal Actions, wiz. ſuch as are er contractu, and 


ro, 85 ſuch as are ex delicko, or founded on a Tort; therefore Debt on an Obli- 


Vent. 366. ation and on a Mutuatus may be joined, becauſe the Writ is general, 


Keb. 847. and the Declaration upon both will be warranted by the Authority 


Bro.Joinder given by the general Words of the Writ; ſo Debt and'Detinue' may be 
in Action 97. joined in the fame Writ, becauſe there are Writs in Regiſter, in which 
W 95» they are both compriſed in the ſame Writ; ſo Debt upon a Leaſe and 
zTerm Rep. for Clothes, they being in'the Words of the ſame Writ; but Debt and 
433,659, Account, or Debt and Treſpaſs (a) cannot be joined. 
„ Rep. 347. (a) The true Reaſon why Actions may or may not be joined is not the Differ- 
ence of the Defendant's Pleas; for if that were the Reaſon, Debt upon an Obligation, to which the 
Plea is Nen eft foctum. and on a Mutuatur, nil debet could not be joined; therefore the true Reaſon 


_ ariſes from the Difference of the Proceſs, and the Fines paid on taking out the Original; for in 


Debt the old Proceſs was Summons, Attachment and Diſtreſs, and on taking out the Original 4 Fine 
was paid to the King, which was in Proportion to the Sum demanded ; but in Treſpaſs the Proceſs 
was a Capias, bevante the Man that — committed a Tort might be ſuppoſed to ſſy from Juſtice; 
and in this Action the Court ſet a Fine on him in Proportion to his Offence, and levied it by a Ca- 
iatur. 1 Vent. 366. e F 7 8 


2 N 
CY 


8 Co. 87. In Perſonal Actions eee, or Tteſpafſes may be joined, be- 
7 3 4. cauſe they may be compriſed in the fame Writ, and ſo may ſeveral Ac- 
Raye. A tions on the Caſe, where the Caſe is of the ſame Kind; as an Action 
34 for a Fraud on the Delivery of the Goods, and on the Warranty of the 
ſame Goods, being both on the ContraR; fo againſt a common Carrier 

on, the Cuſtom. of the Realm, and Trover may be joined, becauſe both on 

the Tort, it being a Violation of the Cuſtom tot to ee FAR: | 


(o) ACTIONS 18 GENERAL. 
But Actions founded upon 2 Tort and upon a Contract cannot be 22 
Joined, as A, + and Trover againſt a Carrier; for tho? theſe come 2 Lev. 101. 
under the general Head of Actions on the Caſe, yet they are more diſ- 3 Keb. 59s 


tin& Caſes than Debt and (5) Account, which cannot be joined. 4 5404. 73. 


See Ld. Raym. 58. Salk. 10. 3 Salk. 204. 5 Mod. 85. Comb. 332. Bro. Joinder in Actions 97. 


If Trover and ¶ J umpfit are joined in one Action, and upon Not guilty 3 Lev. 99. 
the jury quoad the Trover find for the Defendant, and guoad the ¶ump- Habs and 
z# for the Plaintiff, yet he ſhall not have Judgment, for theſe cannot be Nee 
joined in the fame Action, and the Severance by the Jury will not help _ 
it, the Declaration being naught at firſt. | | an ry 

One Action will lie for entering the Houſe of the Plaintiff, breaking Alleyn 9. 
his Cheſts, and carrying away his Goods, and for beating his Servant Stile43, 20g. 
per quod ſerwitium amifit, | | : | 

If in an Action upon the Caſe the Plaintiff declares, That whereas Cro.Car.20. 
accommodaſſet to the Defendant a Gelding ad equitand” ab L. aſſue B. & White and 
ibidem ſalvo deliberand” to the Plaintiff, rhe Defendant intending to de- pes | 
ceive the Plaintiff rid upon the ſaid Gelding from L. to E. and E. unto x, 1a. 
L. again, and by that Riding ſo much abuſed the ſaid Horſe, that he | 
became of little Value; and though the Plaintiff at E. demanded a Re- 
delivery of the ſaid Gelding, yet the Defendant refuſed, and yet doth 


: ß,. 


on refuſe to deliver him, and hath converted the ſaid Gelding to his own | 
70 Uſe, this Declaration is not (c) good, becauſe it contains diſtin Mat- (e) But the 
e, ers, for Part is founded upon the Contract, and Part upon the Tore, F'aintifthad 
al which are ſeveral Cauſes of Action“. | | gas ogy 
he | | | | ts Ike 
Verdi; 

je, ut per Hobart, the Defendant might have demurred for the Doubleneſs of the Declaration. Yide 
nd Head of Amendment and Jeofail, * The riding farther than agreed for, and abuſing the Gelding 
ay being contrary to the Contra) intitled the Plaintiffto an Action on the Promiſe, &c. the not de- 
0 ivering the Gelding, intitled him to an Aion of Trover, of Detinue or of Promiſe. 
n. * An Ejectment and Aſſault and Battery were joined in one Writ, and * Page 31 
nd ot guilty pleaded, and a Verdict and intire Damages given for the 
= Plaintiff; and it ſeems to have been aided after Verdict. Hob. 249, 
ity 5. C. and Vine held the Writ naught, but the Damages being found ſeverally, the Plains ies 
be oſe for the Battery, and had Judgment for the Eje&ment. An Ejectment is now uſed as a Fiction 
i or Titles and obtain Poſſeſſion of Lands, Sc. therefore if Aſſault, &c. was now introduced into 
ch ie Declaration. Qz. If the Court, on Application, would not order it to be ſtruck out? Farce fracbe 
nd nd Reſceus joined. Treſpaſs and Caſe cannot, Ld, Raym. 273, 274. 2 Bur. Rep. 1114. 
nd Where one hath a Right to recover in the ſame Kind of Action, tho? Yelv. 63. 
5 he derives his Righ from different Titles, yet being conjoined in him, Champer⸗ 
"= e may recover in one Action; as if in Debt upon 2 2 3. 6. c. 13. for Co. 
the ot ſetting forth of Tithes, though the Plaintiff ſhews, that by Preſcrip- Cro.Jac.6B, 
ſon ion the Rector of 4. hath had two Parts, and the Vicar of A. the third Moor 914. 
an Part of the Tithes there, and that the ſaid ReQor and Vicar, by ſeveral Noy 3. S. G. 
or eaſes, did demiſe to the Plaintiff, per guad he became Proprietarius of 
8 he ſaid Tithes, and the Defendant ſowed, &c. this Action is well 
C brought, for though the Vicar and Parſon could not join, becauſe they 
= laim ſeverally by divided Rights, yet when both Titles are conjoined in 

dne Perſon, the Matter of the Title is alſo conjoined; and this being a 
1 Perſonal Action and founded * a Wrong, it is ſufficient to ſhew ge- 
AC- erally, that the Plaintiff is Firmarius or Proprictarius of the Tithes, 


ithout ſaying by what Title. | 
If 4. being ſeiſed of a third Part of a Meſſuage, &c. in Fee, demiſes Poph-24,25. 
The ſame to B. for Years who afligns to C. and A. by Bargain and Sale ##yCock v. 
nrolled conveys his Reverſion ID and his Heirs, who was then ſeiſed _ _ G 
dt another third Part in Fee, and afterwards the ſaid D. leaſes his third 3 


bart alſo to the ſaid C. for Vears, and dies; and his Heir by Bargain e 11. 
eie 5 D — and S. C. 
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ro. Jac. * If in Covenant the Plaintiff ſhews that 4. was ſeiſed in Fee of one 


dy St. John. 
8. C. cited. one Deed did grant to the Plaintiff the Reverſion in Fee, and by another a 


age gn." 00 if 4. hath one Mill and B. another in the ſame Manor, which | 


Vent 167. Damage is intire to both their Mills. | 5 
per totam Curiam; but becauſe the Plaintiff« had declared that all the Grain ought to be ground z 


Lev. 362. . 


— 


(e) ACTIONS 1 GENERAL. 


3 Bl. Com. and Sale inrolled conveys the Reverſion of the ſaid two third Parts to . 
229. and his Heirs, after which Waſte is done; E. (a) may bring one Action 
88 of Waſte upon theſe ſeveral Leaſes, for that neither the intereſt of the 
1 Terms nor of the Inheritance were ſevered or divided to ſeveral, but 
2 were in one Perſon at the Time when the Waſte was done. 

Waſte is | ; . ; 
Tn mo and the ſame Thing. Pey. Poph. Ch. Juſt. Vice Head of Waſte, 


2 Meſſuage, and poſſeſſed of another for a certain Term of Years yet Y | 


9. N -Y 
O & La- enduring, and let both to the Defendant for a leſs Term of Years, and 


Lev. 110. that the Defendant did covenant to Repair, &c. and ſhews that A. by 


the Reverſion tor Years, &c. and that after the Houſes were out of Re. 
air, &c. this Action is well brought, for as & ſeveral Leaſes or upon 


everal Grants of a Reverſion one Action of Waſte lies, ſo for the ſame ! 
| Reaſon one Writ of Covenant will lie. | anc 


| Hob. 88. But one cannot in the ſame Action join a Demand againſt one in his De: 


er and on Right, and a Demand on him as Repreſenta tive of another; as if 


And. 358. in 4/uayfit againſt an Adminiſtrator, the Plaintiff declares upon a Sale 


8. P. of Goods to tae Inteſtate for 2oo/. and upon another Sale to the Defend. 
For this vide ant herſelf for 27/. and that upon Account the Deiendant was found dth 
Head of mY indebted to the Plaintiff in theſe Sums, and promiſed, &c. the Declara. I 
2 tion is naught; for the Charge being in ſeveral Manners, wiz. in his own 


erators, and Right and as Adminiſtrator, it ought to have been by ſeveral Actions“. r 


Cro. Eliz. | | 
455. Moor 419. Hob. 184. Noy 19. Vent. 268. 2 Lev. 110, 111, 228. 2 Keb. 814. 3 Lev. 4 
* Sed. Qu. If Plaintiff had declared that he and Defendant hay accounted concerning divers Sum 


due from Defen lant to Plaintiff generally, and laid the Sum found in Arrear under a Scilicet, he It 
would not have been intitled to recover the whole? He muſt at leaſt have recovered what was due er 
| i kb | . 
For this Several Perſons may join in an Action where their Intereſt is joint; tee 


vide Head if the ſeveral Cattle of 4. and B. are deſtrained, and C. in Conſideration Wai 


220 inter of 10l. to him paid by A. and B. aſſumes and promiſes to them to pro- 


Stile 156. cure the Cattle to be re- delivered to them, if they are not re-delivered 2 he 
Rol. Abr. accordingly, one joint Action lies, for the Conſideration is intire ant,“ 


31. 8. C. cannot be divided. | 
they have uſed to repair, and Time out of Mind all the Grain which | 
2 Lev. 27. was ground and ſpent in the Houſes of the Tenants of the ſaid Manor, af 
Litheley & and was not ground at one of the ſaid Mills, hath always and ought to: it 
Coryton. be ground at the other, and C. a Tenant of the ſaid Manor, grinds «i 


9 another Mill, &c. 4. and B. may join in one Action againſt C. for the 


S. C. agreed 


thoſe two Mills, or one of them, which might be if all ought to he ground at one of the Mills, ai! f 
nothing at the der, ſor their Expe dition they prayed a Ni Cap. fer billam. | : 


If within the Pariſh of 4. there is a Cuſtom for the Pariſhioners year) 
ye ag d & a to elect two Perſons to be Churchwardens there, and according to th · - 
on. ſaid Cuſtom B. and C. are elected, but the Surrogate of the Biſhop u. 
| fuſes to admit and ſwear them into the ſaid Office; upon which the AR 
bring a Mandamus, and he falſly returns a Cuſtom for the Vicar to chu: 
done Churchwarden, and that therefore he cannot admit both the ſaieip⸗ 
"Parties, but is ready to admit one of them; they may join in an Aoi 
for this falſe Return, for the Mandamus and whole Proſecution thereof 
a was joint, and this is no Office of Profit, nor Action brought for that 

8 but for the unjuſt Return. * | | 


(o) ACTIONS ww GENERAL *© | _ 
80 if the Regiſter of the Biſhop refuſes to regiſter a Licence of a 3 Lev. 363, 
Chapel for a conventicle, according to 1 V. & M. c. 18. and upon a 
Mandamus to do it makes a falſe Return, all the Inhabitants may join in 
one Action ee him. ä | | . 
But if one 
what &c. they ſhall not (a) join in one Action againſt him, for the Gouldſb. 76. 
rong done to one is no Wrong to the other. | 3 0 a 


512. S. P. (a) So in falſe Impriſonment. Dyer 19. Cowp. 276. 


So in Aſſault and Battery; for the Battery done to one cannot be the Kelw. 58. 


* me as that done to the other; and one Battery may hurt more than Fitz Joinder 
her dhe other IG Cn, in Action 17. 
Re- by 0 50 f ö a Reg. 105. 
pon = 3 . c | Owen 106. 
1 If a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuſtom, pyerz3s 1. q. 


and to defraud them of their Heriots makes a fraudulent Gift of all his 
Beaſts heriotable, all the Lords may join in one Action upon the 13 


: „ ä 8 | 
2 « If e joint Owners of a Sum of Money are robbed upon the High- Dyer 370. 
Sale hay : IPON-INE 294 | 
ond: way, they may join in one Action againſt the Hundred in which, &,  _ 
ng dtherwiſe if the Sums are ſeveral, and ſeveral roperties. . EPS 
lara, If 4. delivers Goods to B. to deliver over to C. and B. does not deli- + ws 68. 
n er them over accordingly, but converts them to his own Uſe, either 4, g P. 24 
15 rr C. may have an Action againſt B. but both ſhall not have an Action, there fad 
ut he who firſt begins his Action ſhall go on with the ſame. | that they 
v. 7h a | 7 | 75 | 5 could not 
ops If 4. is ſeiſed in Fee of the Reverſion of a Cloſe expectant upon a OR 
11 te erm for Years, and B. is poſſeſſed of another Cloſe adjoining thereto, 1 


2tween which ſaid Cloſes there runs a Rivulet, and B. ſtops it, per guod and Oafiow. 
he Cloſe of 4. is ſurrounded, ſo that the Timber. Trete Pg become 7 | 
dttenz A. in reſpect of the Prejudice to the Reverſion, may have one 

ion, and the Termor in Reſpect of the Poſſeſſion, and of the Shade, 


pro. helter, &c, may have another Action, and a Satisfaction given to the 

vere( he is no Bar to the other. Caro | 

and] * One Action will not lie againſt ſeveral Men for ſpeaking the ſame * Page 33 + 
7 ge 33 
3 ords; for the Words of the one are not the Words of the other, and 

which no more produce a joint Action, than their Words and Tongues Palm. 31g. 

whic n be ſaid to be one. yt 2 CE ee AG. | 

[anor, RR after a Verdid for Plaintiff, Cro. Jac. 647. S. C. adjudged. ' Bulſt. 15. S. P. but Kits ſaid, _ 

ght to it was otherwiſe in the Spiritual Court, for that one Libel may be agaiait ſeveral Perſons. - 

1ds t_ | | | TE oy 

or the But if two Men procure another to be indicted falſly for a common Latch. 262. 


gz in Strictneſs the Procurement of one is not the Procurement of — 
ound other“. | | 1 | Suit, and 


| | 8 one onl 
$ Money, Bro. Joinder in Ad ion 47. Fitz. Error 31. Fitz. Maintenance 15, So in Treſpaſs. 
ch. 262. Vide Head of Treſpaſs, So one Decies tuntum lies againſt all tue Jurors who take Mo- 


to tht | 5 « Decies tantum 1, 4, 6. It is in the Nature of a Cn iracy. It is one joint, entire Act. 


h te Man cannot declare againſt one Defendant for an Affault and Bat- Stile 283. 
o chult „and againſt the other for taking away his Goods; becauſe the aJudges 
he (a cſpaſſes are of ſeveral Natures, and againſt ſeveral Perſons s. 


: And are ſeveral diſtin& Cauſes-of Aion. 10 5 
˖ | a > 
* 8 a D 2 4 nf 


. 


U 


* 


* 


rretor, he may have an Action upon the Caſe againſt them both ; So if wo 


for tney all give but one Verdict, and are but 8 Bro. Joinder in Action 5, 47, roo, 108. 


lan calls two other Men Thieves, and ſhews in certain of Dyer 19. 


1 (0) ACTIONS „ GENERAL. 
Palm 283. If A. leaſes for Years to B. and C. rendering Rent, and C. aſſigns his 
-  Moiety to D. and after Rent is arrear, 4. may bring one Action of Debt 

for the Rent againſt B. and O. for the Reverfion remains intire®. 
ses farther as to the Law relating to various. A ions. Tit. Actions Lecal ad 7TH its » below, 
Die. Actions Qui Tam, pot 37, Dit. Actions of rhe Giſe, poſt 4%. * ou He” + + on ES 


3 
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$i Actions Local and Tranſitory. | 


7 Co.'r.  { Riginally all Actions were tried in the proper Counties in which 
Gilb. Hiſt, they aroſe, purſuant to Maxime Vicini Vicinorum fata prefumun. 
5 tur ſcire; this created no Inconveniency, for all Men being an- 
eiently in Decenna they were eaſily come at, the Decenna being reſſ — 
ble for their Appearance; but when the Cuſtom of the Decennary began 
to wear off, Men uſed to fly from their Creditors, and this begot the 
Diſtinction between Local and Tranfitory Actions; the firſt relating to 
Lands, which muſt be tried where the Lands lie; the other a Debt or th 
Duty adhering to the Perſon wherever he fled; Hence Men omitted to of 
date their Contracts from any certain Place, and began their Obliga- ta 
tions with a Neverint Univerſ; when this Diſtinction was eſtabliſhed, it 
began to be abuſed to a great Degree; for Plaintiffs would lay their Ac- 
tions far from the Place where the Fact was done; and the Defendants, Re 
for fear of being outlawed, were neceſſitated to carry their Witneſſes 
into that County, how far ſoever remote from the Place where the Fact 
Was done. To remedy this, 2 ; 
* pink 13%. - © The 6 K. 2. cap. 2, provides, That to the Intent that Writs of Debt 
: 8. Brief cc and of Account, and all other ſuch Actions, be from henceforth taken In 

7 7 44» « in their Counties, and directed to the Sheriff of the County where | 
691: © the Contracts of the ſame Actions did ariſe; it is ordained that from 
Raſt. 198. ** thenceforth on Pleas on ſuch Writs, when it ſhall be declared MW th 
|  _*<* that the Con ereof was made in another County than is con- | 
« tained in the original Writ, that then incontinently the faid Writ M 

1 1 ſhall be abated.” | py, 

page 34 This was intended to have confined all Actions to their proper Het 
'Gilb. Hiſt. Counties; but as it we have created greater Miſchief than it was in- 
C. P. 89,90. tended to prevent, if a Creditor could not follow his Debtor into ano, 
ther County; and as the Statute is ſo worded, that it only. preſcribes 1 
that the Declaration ſhall agree with the Writ, as to the Place, the ſha 
udges conſtrued it ſo as to impower them to change the Venue, and 
thereby oblige the Plaintiff to give Evidence of the Fa& within the fer 
County where the Writ is brought; and this in Effect tends to abate the 
Writ according to the Statute; and here we ſhall conſider, 


.) What Actions are Local and Tranſitory. 3. 
(B) Jn what Caſes the Court will change the 
I „ 1 N | | / 


% N A 


ACTIONS LOCAL a TRANSITORY: 


(A) < a) Cahat Actions are Local 92 Tranſttorp. ö (s) That al 


A ARions Real or Mixed, as: Treſpaſs, Quare Clauſum fregit, Pval Ste 
f Zjediment, Waſte, Sc. muſt be laid in the County where 411 192 muſt 
e. EE : a f 5 5 R , 


5 a | 5 * the pfoper 
- County, vide Actions Qui tam, Letter C. (39.) Co, Lit. 282. 6 Mod. 243, 


So an Action of Debt for Rent, againſt an Aſſignee of a Term, on the oro. Car. 
Privity of Eſtate, is Local, and will lie no where but in that County 183. 
where the Lands armee 8 6 ; 15 _ 
see 7 Co. 2. a. Com. Dig. L. 130. (N. 41.) 14. 132. (N. 6.) and the next Caſe but one, with the Re» 
ferences. Wils. 165. Tidd's Pract. 11. Cowper 176. 3 Term Rep. 387. | | 42, 

So where A. granted a Rent-charge to B. and C. for their Lives, and Hob. 37, 
the Lands out of which it iſſued came to the Defendant after the Death Fine 160 6 of 
of 4.' and the Plaintiff; as Executor of the Survivor of the Grantees, 8 
brought Debt for Arrears incurred in their Life- time, and laid his Action | 
in the County where the Lands lay; and'on Application of the Dtfend- 
ants to have it tried elſewhere, ſuggeſting the Plaintiff's Power and Iate- 
reſt in that County; it was held a Local Action, and not triable elſewhere,  _ 

A. as Aſſignee of a Reverſion, brought Covenant againſt the Alliftiee Carth. 182. 
of the Leſſee, on an expreſs Covenant between the Letior and the Leiſee, Damer and 
for Payment of Rent reſerved out of Lands which lay in Ireland, and ama 4 
which was made payable in London; on Plea to the Juriſdiction of the {Mod oe 
Court, it was held that though ſuch Action may be maintained here by Show. 5515 
the (6) Leſſor againſt the Leſſee, yet that by the Aſſignment the · Privity 8. CG. 
of Contract was deſtroyed; and there being nothing but a Privity of Ef- S Mod. 194. 
tate between the two Aſſignees, it made the Action Local. TE 2 
ted to be good Law, there being no Privity of Contract remaining: and there is no Difference be- 
tween Debt and Covenant where the Action is by 1 againſt Lahe, &c. (5) The Aſſignee f the 

Reverſion may maintain Debt or Covenant upon the Statute 32 H. 8. cap. 34. again the Leſſee 
per Halt Ch. Juſt. 6 Mod. 194. for the Privity of Contract is transferred to the Grantee, by the 
Statute. C 183. Sand. 238. S. P. 240. S. P. 3 Lev. 154. 


But where the Leſſor brought Debt againſt the Leſſee, and declared 6 Mod. 194. 
on a Demiſe of Lands which lay in Jamaica, on Plea to the Juriſdiction * and * 
of the Court, and Objection, that it the Defendant had any good Local , mar 4g 651. 
Plea, he was hereby deprived of it; the Court held that this being on p. gr. 8. C. 
the Privity of Contract, was a (c) Tranſitory Action, and might be laid 8 2 Stra. 
any where; and that if a foreign Iſſue aroſe which was Local, it might 776. 8. f. 
be tried where the Action was laid; and for that Purpoſe there may be a 82 fl. 2 

| Suggeſtion entered on the Roll, that ſuch a Place in ſuch a County is (4) For th 
next (4) adjacent; and it may be tried here by a Jury from that Place, vid. 600A. 
according to the Laws of that Country; and upon N debet pleaded, the 7 Co. 26. 
Laws of that Country may be given in Evidence. | | Vent 39s - 
If a Declaration contains . ae lying in two Counties that join, it '* Page 35 
ſhall be tried by both Counties, on a Venire directed to the Sheriffs of Cro. Luz. 
both Counties, who are to ſummon fix of each County“. . 646, 741. 


Vie 1ri 

per Pair 103. And that the Trial may by Conſent of Parties be otherwiſe; and 16 C 17 Gr 4 
cap. 8, ſect. 3. that aſter Verdict, Judgment ſhall not be ſtayed or reverſed, for that there was no 
7 ight Venue; ſo that the Cauſe was tried by a Jury of the proper County or Place where the Action 
is laid. ide 4 Ann. c. 16. the Att for Amendment of the Law, * As to an Aſſiſe in Corjinio Comilathr, 
ſee the Stat, 7 R. 2· IO» Co. Lit. 154. a. F. N. B. 180. a. and 35 H. 6. AO» a, or Com. Dig, IV. 130. 


| An Action of Debt againſt the Executor of a Leſſee, in the Detinet for Lo 26a, 


Arcears in the Teftator's Like time, may be brought any wherez but 370, 4 


| ACTIONS LOCAL an» TRANSITORY. 
where it is in the Debet and Detinet for Rent accrued in the Executor's 
Pime, it miſt be where the Land lies. | „ 
o. Lit. 282. All Perſonal A ions, as Debt, Detinue, Aſſault, Deceit, Trover, and 
2 nel Conver/ion, Account, c. may be brought in any County, and laid in any 
* <1 lla, Place; and the Defęndant cannot traverſe it, or be allowed to ſay, that 
hoce, the Cauſe of A dion accrued in another County or different Place, ex- 
f Inſt. 231. cept in the Caſe of an Officer of Juſtice, who may plead a ſpecial Jultifi. 


+ 


Co. 3. cation. g | 200 
Co. Lit. 261. An Action may be brought on a Contract or Matter which aroſe be. 
Latch 4. yond Sea; as if A. enters into a Bond to B. in any foreign Country, and 
4 5 28 the Bond bears Date in no Place, B. may bring his Action where he 
17 , Pleaſes, and alledge that the Bond was made in any Place in England; 


rd r ., wv 


Raym. 1043. 4 Ae my 0 g n 

2 Salk. 825 ut if there be a Place mentioned, as Bourdeauæ in France, then ſhall he he 
pl. 5. alledge that the Bond was made in quodam loco vocal Bourdeaux in France, 
* in Mungton in the Co. of Midalgſex, and from thence the Jury ſhall come. ( 
1212, 1214. 11 Mod. 51. pl. 21 12 Mod. $58. But where it is dated at Faris in France within the | th, 


King.iom of France, it is not triable at all, and that ſo it hath been held by good Opinion. 2 Keb. RY 
318. pl. 26. Sed. qu? | SER 3: ants. x 


* 
, 


(B) Jn what Caſes the Court will change the WW! 
. Aenue. 0 | f 


2 Saik. 669. Action in a different County from that in which he brought it, 
l.6. unleſs the Matter pleaded be Local; for in Tranſitory Actions he muſt Wi 
e e move the Court on Affidavit, that if the Plaintiff hath any Cauſe of Ac. 
Ex gratia tion, ſuch Cauſe accrued in the County of, &c. and not where the Plain- 5 
Curie, and tiff hath laid it, &c. and ſuch Motion muſt be made before Iſſue joined, 
not Ex bi. for by joining Iſſue, he agrees with the Plaintiff as to the Manner of 
#0 Juſiitis; bringing the Action; and though the Court ſeldom (a) refuſes on ſuch th 
Sf The Affidavit to change the Venue, yet if before or after the Motion made, 
Practice of the Plaintiff will enter into a Rule to offer no Evidence but what WY 
changing ariſes in the County where he has laid his Action, the Cauſe will be 
King James the Firſt's Time; pgr Helt Ch. Juſt. 2 Salk, 670, pl. 9. It is not to be changed in f 
Actions, on Bills of Kxchange or Notes, &c. Evidence being given, on the Bill or Note, only, | 
* Or material Evidence in the County where laid. 8 5 | | 


I 


2 Mod. 215. But though the Court, on Application, ſeldom refuſes to change the I ; 
Did. Hin. Venue, yet there are Caſes in which the Judges have refuſed; as where WM 
3 a Peer of the Realm brings an Action of Scandalum Magnatum, the Wi 
Raym 954. Court will not change the Venue becauſe a Scandal raiſed on a Peer re- 
11x Mod. 9. flects on him through the whole Kingdom. | 7h 
12 Mod. 121. : 2 ; ? 
401, 420. Barnes 343. 2 Stra, 807. 2 Ld, Raym. 1418. Andr. 198, Barnard. K. B. 60. 1 Lev. 
56, 8. P. For the King himſelf is Party to the Suit; hut in my Lord Shaftſbury's Caſe, who brought 
Scandalum Magnatum, and laid it in Lenden, the Venue was changed, Vent. 364. 2 Jones 192. but 
note, That was by Reaſon of the great Influence he had in the City; and the eſtabliſhed Doctrine 
is, that the Venue cannot be changed in an Action of Scandalum Magnatum, 2 Salk, 668. Pl. 3. It 
was refuſed by B. R. in Lord Sandwich and Miller, Eaſter Term 1773. ok 


Alſo a Serjeant at Law, Barriſter, Attorney, or other Privileged Perſon, 

whoſe Attendance is neceſſary at Weftminfter-Hall, may lay his Action in 

* Page 36 Midaleſer, though the Cauſe of Adion accrued in another County; 

yu —— and the Court, on the uſual Affidavit, will not change the Venue. 
1 N = : 4 35 

2 Salk. 668. pl. x. 670. pl. 9. 2 Show. Rep. 176. pl. 172, 242. pl. 239. S. P. Th the Plaintif, 
who was a Barriſter, had diſconfinued his practice for ſome Time = oy $ __ * 

| | Mt ut 


— 
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ACTIONS. LOCAL d TRANSITORY. 


But if a Privileged Perſon be ſued, and the Action brought againſt him Carth. 128. 
in the right County, his Privilege will not intitle him to have it tried in 4 * 


nd Midditſex. — | 5 : 3 
ny Harcour . 2 Salk. 668. pl. 1. And. 381. 2 Stra. 1049. con! per Dolben J. who remembered a Caufe 
hat where the Venue was altere d, though an Attorney was Vlaintiff, becauſe the Matter did ariſe, and 

all tue Witneſſes livech in remote Parts. Carth, 126. So where, the Plaintiff was an Attorney, but 
wy head not declared in Perſon, but by N. C. his Attorney. Barnes 334. So where Plaintiff ſued De- 
ifi. fendant by Capias and not by Attachment of Privilege. Barnes 335. Pract, Reg. C. P. 419. Rep. & 


Cai, Pract. “. P. 132 o Waere he ſued by Original. Barnes 342. Rep. & Caf, Fract. C. P. 145, 
Pract. Reg. C. P 440. : 


So if an Attorney lays (a) his Action in London, the Court will change 


5 | the Veuue on the uſaal Affidavit; for by not (6) laying it in Mziddle/ex, vent. 47. 5 
he he ſeems regardleſs of his Privilege, and is to be conſidered as a Perſon Caf. Temp. 


at large. | Hoh. 712. 


ace, ; | | 5 + Bb fs 

je. (a) Barnes 340. Rep. & Caf. Prad. C. P. 134, 135. Pract. Reg. C. P. 419. (8) In JP he prove 
5 the Venue was not laid in Middleſex, a Copy oi the De laration was produced, by which it was 

ry ſa. l. it appeared the Venne was laid in Lenaon, but the Court ſaid an Aﬀidavit ought to be annexed, 


thai !t may appear to be a true Copy, and that they did not require this Affidavit but in the Caſe 
of an Attorney. | 8 3 | | . | 
If material Evidence may be given in two Counties, the Plaintiff may 2 Salk. 669. 
el-\t to briug his Action in which he pleaſes; as, if 4. draws a Bill of Pl 4 
Exchange in Brijtol, payable in London, the Action accrues by the Refuſal as 84. 
| n | | | MET ; « 215. 
to pay the Money in Lenden, and therefore the Plaintiff not obliged to , co. Bul- 
change the Venue. 1 5 | wer's Caſe. 


his So where an 4{um;/it was brought for Goods ſold and delivered, and Vent. 344. 
k the Action laid in Lendaa, Ad A ee was made to change the Venue 

auit upon Affidavit that the S de was in Kent; but it 7 that the Deli- 

Ac. very was in London, the Court held that where the Matter conſiſts of two _ 

ain- Parts in ſeveral Counties, the Piaintiff ſhall have his Election. | 

ed, So an Action againſt a Lighterman for not delivering Goods was laid $0 670 


in London, where they were to be carried to; it was moved to chan Nor the. 


uch the Venue, becauſe the Damages and Neglect were in Kent; ſed non Courſe to 
ade, ca: ur ; for the Neglect is tranſitory, and not material where itwas; and change the 
= the Court will never change a Venue for a Carrier, which js the ſame 2 1 af 
be | aſe, 0 ES ; Eſcape: pet 
5 = wy VVV | Holt Ch. 
ed in If the Action be grounded on a Specialty, the Court will not change gon 228. 
only, he Venue; for not being dated at any particular Place, it may be pre- That the 

ſumed to be omitted, that it may charge the Defendant at any Place. Court will 
the 7 not change 
here 


the Venue in an Action of Conant, Lev. 30% 


ACTIONS 


4 
ee FACTIONS Qui tam. 

s) It is IN CTIONS ui tam are (a) tes are hs by AQ of 318 
Hate A which 1 85 a Penalty, and create a Forfeiture for the Neglect of 
Popular ſome Duty, or Commiſſion of ſome Crime, to be recovered by 


Action, Action or Information, at the Suit of him who proſecutes as well in the 


when the King's Name as in his own. As moſt Penal Statutes direct, that the 


8 Penalty may be recovered by Action or Information, we will conſider 


given to any both Matters together, and therefore we ſhall ſhew 


one who | 
will ſue for the ſame. In theſe Adtions or Informations the Party who © ns has, by com- 
mencing his Suit, ſach an Intereſt in the Penalty, that the King cannot diſcharge or ſi e Suit, 
as to the Part he (the Plaintiff) is intitled to. Jide 2 Hawk. P. C. 255. and Head of Freregative. 


(A) Jn what Caſes they lie. 77. 
(B) What ought to be the Fozm of them. 38. 
7 750 gn nor ourts they may be bzought, and 
(D) Df the Pꝛoceedings and Pleadings in ſuch 
; Attions oz Jnformations, 40. : 
(E) — _ Judgment on ſuch Actions oz Inkor⸗ 
mattons. 42. | | | 
(F) Jn what Caſes there Hall be Coſts. 42. 
(G) Uihether the Penalty of a Penal Statute 
map be compounded oꝛ granted over. 43. 


Within what Time the Proſecution muſt be on a Penal Statute, vide 
Head of Limitations of Actions. (3 V. 504.) | 


(A) Jn what Cales they lie, 
CoEnt.375. 19 90 — a Statute prohibits a Thing, as being an immediate Of. 
Lutw. 133. fence againſt the public Good in general, under a certain Penalty, 
3 and the Penalty, or Part of it, is (5) given to him who will ſue for it, 


15 3 any Perſon may bring ſuch Action or Information, and lay his Demand 
Tam pro Domino Rege quam pro ſeipſo. 8 


| 


Pl. g. 
and, 139. | | 
(5) But without ſuch Penalty be given, no Perſon can ſue. 3 And. 127. 2 Jones 234. 2 Hawk. P. C. 
265. for the whole Penalty goes to the King, | | 


Vide 2 Alſo where a Statute prohibits or commands a Thing, the Doing or 

"rn P. O. Omiſſion whereof is both an immediate Damage to the Party, and alſo 

15 | bighly concerns the Good of the Public, the i of the King, &c. 

| 4C0.13 the Party grieved may, and, as ſome ſay, ought to bring his Ut” = 
5 5 758 u 


C4 


ACTIONS Qui Tau, 


ch Statute Tam pro Domino Rege quam pro ſeipſo, eſpecially if the King 
be intitled to a Fine. e F I 


ae 
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) What ought to be the Form of them. * Page 38 


of 7 r is agreed, that an Action or Information on a public Statute need $ He. 17. | 
not recite the Statute on which it is grounded, whether the Offence 1 
«d e ſuch only becauſe prohibited, or be an Evil in its own Nature, and ,, Fe 3 


ececher it be prohibited by more than one Statute, or by one only; for Plow. 1. 29. 
e Judges are bound ex officio to take Notice of all public Statutes. 2 Co. 4h 

| > „ ES 6: ntl 3 | * ow” 

236. Cro. Car. 229. Dyer 155, 159- Moor 468, 699. Show. 337. 2 Hawk. P. C. 248. 


But if the Proſecutor take upon him to recite the Statute, and materi- For this vid. 
ally varies from a ſubſtantial Part thereof, this is fatal, becauſe it does has 
not judicially appear to the Court that there is ſuch a Foundation for 

the Proſecution, as that whereon it is expreſſly grounded. | 

But if. an Information contain ſeveral Offences againſt a Statute, and . 

de well laid as to ſome, and defective as to others, the Informer may = J _ 
ave Judgment for what is well laid; as where the Words of the Statute Sid. 368. 
re fully purſued in the Deſcription of ſome of the Offences, and not of 2 Keb. 366, 
dthers; or where the Time is in Part certain, and in Part uncertain. 8 50 ae 


| | 9. 
He who brings an Action on a Penal Statute, which gives one Moiety C79:9:535- 
f the Forfeiture to the King, and the other to the Informer, may ei- P. C. 266. 


ui tam, Ic. quas eis debet, or Quod Reddat A. B. qui tam, &c. quas ei lle. Cro. Car. 


But it ſeems agreed, that every Information muſt be in this Form, viz. Vide Hauk. 
hat the Informer Tam pro Domino Rege quam pro ſeipſo ſequitur, even where P. © 266. 
t 15 brought upon a Statute which gives one Third of the Penalty to a pet's e 
hird Perſon; but there is great Variety in the Form of ſuch Informati- Ante 
rs in other Reſpects; for ſometimes they ſay that the Action accrues to there cited. 
the Informer, to demand the Forfeiture for the King and himſelf; ſome- : 
mes that it accrues to the King and to the Informer; ſometimes that 
t accrues to the King and to the Informer and to F. S. wiz. where it is 


livided into three Parts; ſometimes they have no Clauſe at all of this 


3-4 ind; ſometimes a Proceſs is prayed to bring in the Defendant to an- 
' l wer the Informer; ſometimes to anſwer as well the King as the Infor- 


er 5 and ſometimes to anſwer concerning the Premiſes, without ſaying 
do whom. 5 | hs 3M | | 2 Hawk. 
Such Information may demand what is due to the Informer, without B. C. 267, 
aentioning what is due to the King; alſo, if the Quantum depend on 8 a 
hat ſhall be found by the Jury, a Blank“ may be left for the Sum; bur 8 
| | if be bad? 


Acrloxs ui rau. | 
if it demand more or leſs for the Party than his Due, it is inſufficient 
20 " to him; but even in ſuch Caſe, it may be ſufficient as to the King', 
Bro. Aion If the Action be Popular, i. e. ſuch as any Perſon may bring, it may 


Popular 2. conclude ad grave damnum, without adding, of the Plaintiff ; becauſe 


2Hawk. every Offence, for which ſuch Action is brought, is ſuppoſed to be a ge. 
P. C. 267. neral Grievance to every wa | f 
Page 39 It is ſaid that the Fact is ſufficiently alledged after a Quod cum in an 


| Show. 337. Action on a Statute, but not in an Information“. 


_ eſt «nccs of each Caſe? 


Law. 163. Where the Penalty is given for continuing ſuch a Practice for a cer. 

2 Hawk. tain Time, or for not doing ſuch an Act within ſuch a Time, the Infor. 

2. G 266. mation mult be very particular in bringing the Offence within the Time 
_ preſcribed}. | „ 

Frhe King u. Tayor, Lent Aſſes for Surry 1776, before Mr. J. Blackſtone, an Information againſt 


Detendant for following the Buſineſ of a Tanner, not having ſerved an Apprenticeſhip. The Evi. | 


gence did not ſpecify the Time, as laid in the Information, the Judge therefore directed the Jury 
aequit Defendant, and he was acquitted accordingly; and the Proſecutor having cloſed his Evi. 

dence, the Judge very properly d to let him ſupply the Deſea. It being a Proſecution that 

was not to be encouraged. e 5 | | 


2 Hawk. By the (a) 18 Eliz. cap. 5. None ſhall purſue again Perſon on a 
P. C. 267. 22, 8 wo but 3 of Information, Z 1 _ where 
* Made the Penalty is limited to à certain Perſon, &c. yet pular Actions in the 
| etual King's Bench or Exchequer ſeem not within the 3 of this Statute; 
ps Ul. c. for it doth not reſtrain the Suit to Original Writs, but only to Original 
2 Actions, and ſuch Actions by Bill are properly original ones in the Courts 
in which they are commenced; and therefore it ſeems a reaſonable Con- 
ſtruction, that the Meaning of the Statute was only to reſtrain Suitz 
commenced in inferior Courts, and afterwards removed into ſuperior. 


* 


—ů Apa, as 2 „** 


* — 
* R * *** 


(C) In what a may be bzought, and 


| where lain. | 
Vice 31 F. Y the Statute 21 Fac, 1. cap. 4. all Offences againſt Penal Sta- 
C. 5. to this c tutes, for which any common Informer may ground any Popular 


2 % Action, Bill, Plaint, Suit, or Information, before Juſtices of Aſſiſe, or 
Expoſition ©© NI prius, or of General Gaol-Delivery, or of Oyer, &c, or of Peace, 
thereof. &c, (except Offences concerning. Recuſancy or Maintenance, or the 
2 Hawk. © King's Cuſtoms, or tranſporting Gold, or Silver, or Munition, or 
** « Wool, or Leather, &c.) ſnall be commenced, ſued, tried, recovered 
Ed * and determined by Action, Plaint, Bill, Information or Indictment, 
f before the Juſtices of Aſſiſe, of Ni/t prius, of Oyer, c. or Gaol-Deli- 
<< very, or before Juſtices of Peace of every County, City, Borough or 

% Town Corporate, or Liberty, having Power to enquire of, hear and 
determine the ſame, and not elſewhere, ſave only in the ſaid Counties, 

* or Places uſual for thoſe Counties, or any of them; and the like 


* Proceſs in every Popular Action, Bill, Plaint, Information or Suit, | 


«* ſhall be as in Actions of Treſpaſs vi & armis at Common Law; and 
all Informations, Actions, Bills, Plaints and Suits whatſoever, either by 


te the Attorney General, or by any other Officer whatſoever, in any of 


the Courts of Meſtiminſter, for or concerning any the Offences afore- 
| ; F 


* Qu. Ifthis Rule will hold univerſally ? and if it muſt not rather depend on the particular Cir. WW 
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. And in all Suits on Penal Statutes, the Offence ſhall be laid in the 
proper County; and if, on the General Iſſue, the Offence be not 
proved in the ſame County in which it is laid, the D-tendant ſhall 
be found Not Guilty. e 
« And no Officer ſhall receive, file, or enter of Record, any Informa- ' 
« tion, Bill, Plaint, Count or Declaration, on the laid Statutes, which 
„by this Act are appointed to be heard and determined in their proper 
Counties, till the Lade or Relator hath taken an Oath before a 
judge of the Court, that the Offence was not committed in any 
other County than where, by the Information, &c. the ſame is ſup- 
poſed.to have been committed, &c. the ſame Oath to be there entered 
„of Record *.”? ; „ 


5 * This Section of the Statute ſeems now to be diſregarded, See infra. = 
_ fn the Conſtruction of this Statute it hath been holden, that no Action 


tof Debt, or Information, or other Suit whatever, (a) can be brought on 
any Penal Statute made before 21 Jac. 1. in any of the Courts of H. 
bnin/ter-Hall, for an Offence not excepted by the Statute, and for which _ 
the Offender *may be proſecuted in the Country, (5) unleſs ſuch Offence page 40 
all be committed in the ſame County in which ſuch Court ſhail ſit; 
and as to the Obje&ion, that by this Reſtraint ot S its on Penal Sta- 3 
tutes, to the ſaid Courts, the Offence would become diſpuniſhable by 372. | P . 2 | 
he Offender's removing from the County; it may be (c) anſwered, that 5 Mod 423. 
he may be ſued to an Outlawry in the ſame Manner as in an Action of 2 Lev. 204. 
Treſpaſs *, 5 „ 5 1 bs. 
ont. Vent. 8. Lev. 249. 3 Lev. 71. 2 Keb. 401. 447.” Sid 303, 400. and vie Vent. 304. 2 Lev. 
204. Latch 192. Sid. 359. Ld. Raym. 370. (5) Jon. 193. (e) Saik. 3 3. pl. 14. Salk, 372. pl. 13. 
see Com. Dig. 1 V. 245. (D) Note, Actions of this Kin are frequently brougut in the Courts of 
FY:/imin/ier; but the Venue laid in the Count where the Caute of Action ariſes, oth-rwiſe how 
could an Action be tried by a ullice of Aſſize, which is one of the Modes mentioned in the Statute. 
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That where a ſubſequent Statute gives an Action of Debt, or any But per Holt, 
other Remedy for the Recovery of a Penalty in any Court of Record it comes 
generally, it ſo far impliedly repeals the Reſtraint of 21 Fac. 1. and — oo 
conſequently leaves the Informer at his Liberty to ſue in the Courts of the 1 
M eſtminſter-Hall. : | : 


That the Statute gives no onion to the Courts therein mentjon- Cro Car. 
ed, over any Offences, in Relation to which they hid none before; and 119. Lit, 


gta. therefore that Suits for ſuch Offences mult be brought into the Courts * 163. | 
ular of Weſtminſter in the ſame Manner as before. | Vent 8. 


That the ſaid Statute hinders not the Removal of any Cauſe into the Keb. 106. 
King's: Bench hy Certiorari, after which it may be either tried there or Jones 193. 
in the County by N Prius, s | 2 Hawk, 


| the 5 8 Z | P. C. 27 

» or Alſo where a Statute limits Suits by an Informer qui tam to other And. 127. 
ered Courts, yet any one may, by Conſtruction of Law, exhibit an Informa- Cg: Jace 
ent, i tion in the Exchequer for the whole Penalty, for the Uſe of the King. 24, 

Deli- 75 5 „ | P. Gf 

h or | That on the laſt Clauſe of the Statute it cannot be aſſigned for Er- , © 
and ror, that an Information, &c. was filed without ſuch previous Qath as Cro. Car. 
ties, the Statute requires, for it was only directory to the Officer. — yu 4 
like 2 Hawk. P. C. 383 to 385. 21n!. 193. But Q. Whether for want of ſich Oath, the Court will 


not, on Motion, ſet aſide the Proceſs. Salk. 367. pl. 19. Ra 6. 
hath ever been done in the Caſe of an Aon? NY A Gi 5 n 806. E If this 


That no Suit by a Party grieved is within the Reſtraint of the Statute, Show. 856. | 


0 Of 


ACTIONS gi rau., 


ow ink akions und Jncorntations. 23 | 


N the 18 Eliz. cap. 5. every Informer on any Penal Statute ſhall 

de exhibit his Suit in proper Perſon, and purſue. the ſame either by 
(co. Lit. © himſelf, or by his Attorney in Court, and ſhall not uſe any Deputy.” Wl 
9. Any (<) Informer gui tam, or (4) Plaintiff in a Popular Action, may 
Ero. Non- be nonſuit, and thereby determine the Suit, as to himſelf at leaſt ; and 
fait 68. though the King cannot be nonſuit, the Attorney General may enter a. 
rr. Nalle Proſequi to an Information by the King only. 15 1 


"5 Pee 


« 


By the 29 Els, cap. 5. and 31 Elix. cap. 10. if any Natural-born 

* Subject or Denizen, ſhall be ſued on any Penal Law in the Kirg'; 

„ Bench, Common Pleas, or the Exchequer, where he is bailable, or by 

=_ | « Form of the Court * - ae by Attorney, in every ſuch Caſe he. 

F wap, at the Time contained in the firſt Proceſs, appear by Attorney, 
- © and not be urged to Perſonal Appearance, or to put in Bail.” 

Rol.Rep. If the Defendant plead a Special Plea, he muſt take Care to ſet it 

49, 134 forth with all convenient Certainty, and to anſwer the whole Time laid 


| 79 pant in the Information; and if he plead the General Iſſue, he muſt depend 


= his upon it, for he cannot plead together with it a Special Plea, either to 75 
| Lam, or the Whole, or to Part of the Charge, die | 


Ad- | | 
vantage of a Protection. 2 Hawk. P. C. 254. 


* Page 43 E the Defendant plead Nil deber, it is ſafeſt to ſay expreſely that he 
be 5 owes nothing to the * nor to the King; 1 6 ne only plead 


Co. Ent. that he owes nothing to the Informer, it may be objected that the whole fe 
| 26. _ Declaration is not anſwered. | | 1 or 
; 1 . * 


Vent. 122. 3 Lev. 375. Vide Cro. Car. 10, Is 


2 Hawk, If there be more than one Defendant, they ought not to plead jointly, 
F. C. 276. that they are not guilty, but ſeverally, that neither they.nor any of them 
are guilty, &c. 5 e eb IS 
It the Suit be grounded on the Breach of a Statute appearing b) 
* 15 us Matter of Record, Ni debet is no good Plea. | y E: 
Cro. Eliz. Wherever a Suit on a Penal Statute may be ſaid to be (e) depending, 
261. it may be pleaded in Bar of a ſubſequent Proſecution, being bo yp 
* — averrred to be for the ſame Offence, as it may, though it be laid on 2 
Hab. 209, Day different from that in the former; and it is ſaid that the Miſtake 
138. in ſuch a Plea of the Day whereon ſuch prior Suit was commenced, will 
2 When not be fatal on the Iſſue of Nul tiel Record, if it appears in Truth to have 
2 al be faid been prior, &c. and if two Informations be exhibited on the ſame Day, 
to be nend- they may mutually abate one another, becauſe there is no Priority to 
ing. Vide attach the Right of Suit in one Informer more than in the other. 


Er 


2 Hawk. | a 
h P. C. 275. and C. Whether from the Time of the Rurchaſe or Return of the Writ. Salk. 83, do 
* From the Time of the Purchaſe of the Writ. The Day of ſuing it forth is the Commencement of the 
1 the Suit. 3 Bur. 1423, and Combet Pitt. | | Woe > Leith. rw 
Ul 2 Rol. Abr. If the Defendant be within th io of a Penal Statute, he may take wi 
wil 683. Advantage of ſuch Provif on the Generàl Iſſue, in a Suit on ſuch Statute; In: 
if 5 1 5 | the 
A 4 „ | | an 
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e ACTIONS Qui Tan. = 

but it hat been helden den fince the Statute of 21 Jie. 2: e. 4) that za, 
If he have Matter in his Diſcharge depending on a ſubſequent Statute, P. © a79. 
he muſt plead it ſpecially. 624 he 1 | oy ' Whothinls 
to which the Statute doth not extend. | CGD pus e 


As to Replications to ſpecial Pleas to Informations Qui tam in the 2 Hawk. 
ourts of Veſtminſter- Hall, they are properly made in the Name of the F. & 277. 
Attorney General only; and ſuch Replications in Suits at Atlizes are | 
proper in the Name of the Clerk of Aſſizes only; alſo Replications to 
General Iſſues, on ſuch Informations in the King's Bench or Bxcheguer, 
may be in the Name of the Attorney General. only; but generally the 
Plaintiff only replies in Actions Qui tam; and a Demurrer to a Plea in 
Bar to an Information Qui tam in the Informer's Name only has been 
received. ; * | ; 
Wherever a Plaintiff may declare tam pro Domino Rage quam pro fig, „ Hauk. 
he may continue the ſame Form of Words both in the joining . 28 278. 
and in the Venire; but is not bound to do it unleſs the King be (c) inti- „ Hawking 
tled to Part of the Penalty. | - pH | _— tz, 
[Whether he be bound to do it in this Caſey for there are Precedents to the contrary. The uſual 
Form in the Plaintiff's Replication is and th, Plaintiff who ſue as aforeſuid, doth io likewile, 
„ where Defendant offers Iſſue. If the Plaintiff, then, and of this the faid A. whe fuer ar 721 
C puts himſelf on the Quntry, 8c | 85 gi | 


Where ſeveral Perſons are jointly charged for an Offence againſt a 2 Rol. Abr. 
Statute, which in its own Nature may be Committed by a ſingle Perſon, 27. 
without the Concurrence of any other, ſome of them may be acquitted * 
and others found guilty; for though the Words of the Information be 
joint, yet in Judgment of Law the Charge is ſeveral againſt each De- 
fendant; but if one only be informed againſt, as having offended oftener, _ 
or in a higher Degree than is 3 as for having been abſent from 
Church ten Months, where he has been abſent but eight; or for having 
ingroſſed 1000 Quarters of Wheat, where he has ingroſſed but 100; he 
may be found Guilty as to what is eee and Not guilty as to the 
Reſidue, for ſuch Offences are in the Nature of Treſpaſſes, which it is 

= ſufficient to prove for any Part; but if the Offence conſiſt in making a 
Contract con to the Purview of a Statute, as in the Caſe of Uſury, 

ic mult be proved as it is laid. = | . 


* « 
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) Df the Judgment on ſuch Actions oꝛ Jn- * Page 42 
1 formations. 
HERE by Statute the Offender is to forfeit ſuch a Sum, to be And. 139- 
divided into three Parts, whereof one ſhall go to the King, one Stile 329. 
to the Informer, and the other to the Poor, and to be committed if he à Rol. Abr. 
do not pay it within ſuch a Time, the Judgment may be general, that 9%, 
the King and Informer ſhall recover the Whole, without mentioning * f 128. 
how it be diſtributed, or that the Party be committed for Noa» = 
payment; but if it mention only that the Informer only ſhall recover, 
without ſaying any Thing of the King, it is erroneous; yet if on ſuch 
Information, as it is laid, the Informer appear to haye no Right to any 
Part, but the King ought to have the Whole, and me ng ent be, that 
the Defendant forfeit the Whole, and that the King ſhall have one Part, 
and the Informer another, &c. it is erroneous only as to ſuch laſt 8 : 
| . | „ | which 
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AH. 3 G. 2. Fitzgib. 124. Barnard K. B. 212. 


| Vent. 133. 


Party griev- 
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6 which diſtributes the Forteiture, but ſhall ſtand for the firſt Clauſe; 
8 A ag that the Defendant ſhali forfeit the Whole; (a) alſo if there he no Clauſg 
Adjudged. at all concerning the Forteiture, in a Conviction on a Penal Statute, but 
— 38.1. only a judgment uod con viatus, it is ſufficient, for the Forteiture is im- 
trary held EN: | 


_ 


pn IS IS 


C) Jn what Caſes there ſhall be Colts. 

2 Keb. 781. N Informer on a popular Statute ſhall in no Caſe whatſoever have 
Rol. Abr. A his Coſts, unleſs they be expreſsly given him by ſuch Satute, for 
Bu 200, the Common Law gives Coſts in no Caſes; and the Statute of Glouceſter 

ives the Demandant Coſts only in Caſes wherein he ſhall recover his 
Salk. 206. Damages, which ſuppoſes ſome Damiges to have been done to the De. 

ah ys mandant in particular, which cannot be ſaid in any popular Action. 

3 Ler- 34 But wherever a Statute gives a certain penalty to the Party grieved, he 
9 is intitled to his Coſts by the Statute of Glouceſter, which gives the De- 
2 Hawk. mandant his Coſts in ali Cafes wherein he ſhall (5) recover his Damages; 


5 1 for otherwiſe it would be in vain for him to ſue, ſince in many Caſes 


Authorities the Coſts would exceed the Penalty. 


(5) Alſo where a Statute, introductive of a new Law, gives a Remedy in a point not remediable 
at the Common Law, hut no certain Penalty, the Jury may conſider the Colts, ſo as to give Damages 
accordingly. 2 Hawk. P. C214 .- 5 5 55 


. 


) Extends By the 18 Eliz. cap. 5. made perpetual by 27 Elix. Gs « Tf (e) 


ee of op Informer or Plaintiff, on a Penal Statute, ſhall willingly delay his 


= ae & Suit, or diſcontinue, or be nonſuit, or ſhall have the Trial or Matter 


and not to a paſſed againſt himſelf therein by Verdict or Judgment of Law, he (4) 
Party griev- ** ſhall pay to the Defendant his Coſts, Charges and Damages, to be 
ed; vet if a « aiſigned by the Court in which the Suit ſiall be attempted,” &c. 


ed brings his Action, and ſuch Action be for any Offence or Wrong Perſonal, immediately ſuppoſed 
to be done to the Plaintiff or Plaintiffs, or whatſoever the Nature of the Action may be; if the 
Plaintiff might have Coſts in C aſe Judgment ſhould be given for him, he ſhall pay them on a Non- 
ſuit, or Verdict againit him, by Virtue of 23 H. 8. cap. 15, and 4 Jac. 1. caf. 3. Vide 2 Hawk. P. C. 
274. and the Authorities there cited. (d) And it is no ObjeQion againſt paving the Coſts, That the 


Court had no Juriſdiction of the Cauſe, or that the Statute on which it is grounded is diſcontinued, 
2 Keb. 106. Jide Hutt. 35. | = | | 


4 £ es 4 as. * 8 n * 
—_ —_— — * 


Tlhether the Penalty of a Penal Statute 
5 may be compounded oz granted over. 
(s) Extends UV the 18 Fliz.cap. 5, © No (a) Informer or Plaintiff ſhall compound 


only to « or agree with any that ſhall offend, or ſhall be ſurmiſed to offend 


common 


inſormers. àgainſt (5) any Penal Statute, for an Offence committed, or pretended 


'2 Hawk, * to be committed, but after Anſwer made in Court to the Suit, nor 


p. C. 279. © after Anſwer, but by Conſent of the Court in which the Suit ſhall be 
(6) Exterds « depending; on Pain, that whoever ſhall offend: contrary to the true 
+= btn Intent of this Statute, or ſhall by Colour or Pretence of Proceſs, or 
Penal * without Proceſs, on Colour of any Offence againſt any Penal Law, 
Statutes, $00 wh: | & make 


I 
| es make an Compoſition, or take any Reward, or Promiſe of Reward, 


85 . | 3 d 

« for himſelf, or to the Uſe of any other, without Conſent of ſome of 38. | 
„ h Math Courts at II hu fe, and ſhall be thereof convid, ſhall in eng 
B « ſtand in the Pillory, &c. and ſhall be diſabled to ſue on any popular when it was 


«« or penal Statute, and ſhall forfeit 10/. &c.“ made. 


EE A | 5 [utt. 35. 
Alſo it extends to the Compounding of Suits commenced in Courts which have no Jurild:Qion, as 
much as if they had a Juriſdiction. Keb. 106. Sid. 311. . | 


By the 21 Fac. 1. cap. 3- ©* It is declared that all Commiſſions, Grants, That this 
« Licences, Charters, or Letters Patent, of Power, Liberty or Faculty, —_— is in 
ce to diſpenſe with, or to give Licence or Toleration to do any Thing EET 


« againſt the Tenor or Purport of any Law, or to give or make any mon Law. 
ye 40 . for any ſuch Diſpenſation, &c. or to agree or compound for Vide a 
or « any Forfeitures limited by any Statute; or of any Grant or Promiſe of Hawk. F. C. 
er « the Benefit of any ſuch Forfeiture, before Judgment thereupon, and 
is « all Proclamations, &c. tending to the Furthering of the ſame, are 


« contrary to Law, and void: And it is enacted, That all ſuch Commiſſi- 
«© ons, &c. ſhall be examined, heard, tried and determined by, and ac- 
«« cording to the Common Laws of this Realm, and not otherwiſe; bur 


he « it is provided that this AF Hall not extend (c) to any Warrant or Privy (e) Suck 

e- «« Seal from the King to the Juſtices of either Bench, or the Exchequer, Juſtices by 
83 « or of Aſſize, or of Oyer or Termener, and Gaol-delivery, or Peace, or ſuch War- . 
es « other Juſtices having Power to hear and determine Offences againſt —_ 


« any Penal Statute, to compound. for the Forfeitures of any Penal compotui- 
« Statutes depending in Suit before them, after Plea pleaded. jo it is on for the 
« further provided, That the ſaid Act ſhall not extend to any Grants, Vſe of the 
* &c. that had been granted concerning the Licenſing of Taverns, or King only ; 
« ſelling, uttering or retailing Wines to be ſpent in the Houſe of the To 4 


1 Party ſelling the ſame, or concerning the making of Compoſitions for But by the 


pol: | 

I | I 
Q * ſuch Licences, ſo as the Benefit thereof be reſerved to the Uſe of the 18 Rl. r, 33 
us King, &c.” f | . BY 7 c eee i 
N | 1 ; a | give Leave FE 
d) to an Informer to compound with a Defeadant after Plea pleaded. 2 Hawk. P. C. 280. bi 
ſed 5 i" 
A 4 - 1 
JIN. — — WY — —— * - — 1 I f | 
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2 1 Actions on the Caſe. a 


T has been obſerved, that for every Right, and for every Injury done 

| a Man in his Perſon, (a) el. 5 Property, the Party hakb a 8 
nd Remedy, but this Remedy he muſt take according to the Methods 54- . 
a laid down and Rules preſcribed by the Law; for which Purpoſe there (on Ac- 
3 are Writs framed, and ſettled Actions, to which he muſt apply; as Debt Cafe for 

upon a Contract, Treſpaſs an a manifeſt and open Invaſion of his Pro- words, 

* perty, &c. but where the Law has made no Proviſion, or rather where no vide Head 
5 general Action could well be framed before-hand, the Ways of injuring, of Slander. 
| | | - an | 
or | 


; ACTIONS. ox Tus CASE. 
(3) Nor is it and Methods of Deceiving being ſo various, every Perſon is (6) allowed 
any Ohno: to bring a ſpecial Action on his own Caſe, which is a liberal (c) Action. 
nion that Th- | „„ „ | VV 
ſuch Action was never brought before; as where the Leſſor coming to view the Lands, to ſee if 
any Waſte was committed, being hindered by a Stranger from entering the Premiſes, brought an 
Aktion on the Caſe againſt him; and it was held td lie, though ſuch Action had never been brought 
wo Cro. Jac. 478. 1 Stra. 624. Doug. 747. Rol. Abr. 108, 1 5 Rol. Rep. 311. Vide 6 Mod. 
33. and Lit. Sect. 1038. Where per Littleton, no Action having been brought on the Statute of 
Merton, it is to be preſumed no Action will lie: And Co. Lit. 8 1. b. per Ld. Cole, Non-uſage is x 
good interpreter of a Law. But per Holt Ch. Juſt. Wherever an Act of Parliament gives a Right, 
the Common Law gives a Remedy; ſo where the Common law gives a Right, or makes a Thing an 
Injury, the ſame Law gives a Remedy or Action. Salk. 20, 21. 6 Mod. 54. (c) 2 Bur. Rep. 906, 
1011, 1012. 5 . 5 8 4 1 a 5 
yaheſe Actions are founded on ſome Fraud or Deceit in Contracts, or 
ſome ſecret Injury to a Man's Right or Property, and are ſaid to riſe from 
2 Non-feaſance, Male-feaſance or Miſ-feaſancez but as this Diviſion 
ſeems too general, I ſhall chuſe the following, as'more proper to include 
the moſt material Caſes that fall under this Head, referring to others for 
a more full Diſcuſſion of ſeveral Particulars relating to them. 


Page 45 (A) TUhat Perſons, with reſpeft to the Jnjury, 
may bring an Action on the Caſe. 45. 
05 Againſt whom ſuch Attion lies. 416. 
(C) For what Jnjuries an Action on the Taſe will 
fie; and herein of thoſe Caſes where a Man 
map be ſaid to ſuffer Damnum abſque injuria. 48. 
| b) At what Time the Right of Aion ſhall be 
= (aid to have accrued. 49. inn 
= (E) Of Actions on the Caſe foz Fraud and Deceit 
in Contratls, on an implied oz erpreſs TUar- 


: 7 ray: 825.54 3 . 
(F) Df Attions on the Caſe foz Injuries to a 
Mans Perſon, Property, Bight or Privilege: 
i As $3- " Ss 
1. Where an Action on the Caſe will lie againſt Officers 
and Miniſters of June 095 a PF i 3 
2. Where Caſe will lie for Torts and Injuries commit. 
ted by Perſons contrary to the Duty of their Trades 
and Callings. 60, _ $ 5255 


* 


(G) Where an Aktion on the Caſe will lie foz 6 
Nuiſance, and therein of the Jnconvenience of 
- - multiplying of Attions. . 
(H) Where an Atﬀtion on the Caſe will lie foz a 
-_ Conſpiracy, and opprefitye Proceedings in 
._ Proſecutions and Suits at Law. 61. 

(1) There Caſe will lie though the Party injured 
has another Remedy. 63. 
6 CUhere Caſe will lie though the Urong⸗doer 

e puniſhable criminally. 64 
"iy (A) Chat 


* . ww 2 f % 4 
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. + {44 „ E Ed "=, Of TA > xp dB ES 7 25 3 „ 
I (A) What Perſons, with reſpet to the Jnjury, . - 
if * ' 6 | F | 5 

5 map bring an Action on the Caſe. 2 
br F A. delivers Goods to B. to deliver over to C. and B. does not deli- gulll. 68. 

© ver them over accordingly, but converts them to his own Ule, either Hard, 321.. 
ght, A. or C. may have an Action againſt B. but both ſhall not have an Ac- 2 859 Rang 

g al tion, but he that firſt begins his Action thall go on with the ſame. Ong 5 


If 4. is ſeiſed in Fee of the Reverſion of a Cloſe, expectant upon „ 209. 


, Or Term for Years, and H. is poſſeſſed of another Cloſe adjoining thereto, Vide 2 Rol. 
om | between which ſaid Cloſes there runs a Rivulet,-and B. ſtops it, per quod Abr. 55+ 
ion the Cloſe of A. is ſurrounded, ſo that the Timber-Trees, &c. became 


ude rotten; . in Reſpect of the Prejudice to the Reverſion, and the Termor, 
for in Reſpect of the Poſſeiſion, and of the Shade, Shelter, Ic. may each (a) (a) So if A. 
have an Action; and Satisfaction given to one is no Bar to the other. Gus 5 B. 


for Years, and this is burnt down through the Negle& of a Neighbour, A. may have an Adtion for | 
the Damage to his Inheritance, and B. to his Poſſeſſion. 3 Lev. 360. But ſee 6 Ann, cap. 31+ ect. 6. 
made perpetual by 10 Ann. c. 14. Het. 1. this Remedy taken away. | 


If a Maſter of a Ship brin gs an Action on the Caſe, and declares that 
the Ship was laden with Corn in ſuch a Harbour, ready to ſail for Dant- _ 


- 


ict, and that the Defendant entered and ſeized the Ship, and detained * Page 46 


her, per quod impeditus & obſtruczus fuit in viagio z this Action well lies 

5 for the Maſter has not the ee of e but 3 Pere 2 __ 10. 

4 he is only a particular Officer, and can only recover for his particular P, 4+ _ 
Loſs; yet DR have brought 'Treſpaſs, as a Bailiff of Goods may, 3 
2 and then as Bailiff he could only have declared on his Poſſeſſion, which and Gaince. 
5 is ſufficient to maintain Treſpaſs. | 1 


If a Servant is coſened of his Maſter's Money, the Maſter may have an Rol. Abr. 98. 
Action on the Caſe againſt the Coſener“. e e LETATR'S; Fits Jac. 
23. 


80 if a Surgeon, in Conſideration of a Sum of Money, undertakes to cure my Servant of a Hurt, 
nd he 1 fake unwholeſome Medecines thereto, on Purpoſe to make the Wound worſe, by which 
loſe the Service of my Servant ſor a' 'ong Time, I may have an AQion on the Caſe againſt the 
Burgeon. Rol. Abr. 98. Rol. Rep. 124+ S. C. 4djorn. 2 Bulit. 332. S. C. and guoad the Point of 
aw, he Court inclined for the Plaintift, but for Default in the Pieadings adjourned. And after it 
vas ended by Compoſition. Rol. Abr. 88. *The Maſter may maintain an AQion for Money had 
nd received againſt any one, obtaining from the Plaintiff”s Servant his Money, without legal Con- 
ide ration. 1 Bl. Rep. 427. 3 Term. Rep. 51. f e a 


If a Bailiff Errant takes 7, S. in Execution upon a Capias ad Satisfa- Rol. Abr. 


Uut- | 
iendum, at the Suit of J. L. and after J. S. eſcapes by a Reſcue of him- 97» 95: 


elf, the Sheriff may have an Action 77* the Caſe againſt him for this Comp Wh , 


Eſcape, for he is thereby chargeable (5) over for this to J. D. and this Doug. 40. 
Eſcape made to his Bailiff was an Eſcape to himſelt. I Term. 


x Rep. 418. 
8. P. admitted per Cur. (5) But if ſuch a Priſoner, taken by a Bailiff of a Franchiſe, eſca 8 from a 
Bailiff, the Sheriff ſhall not have an Action upon the Caſe againſt him, becauſe he is not char eable 
over, but the Bailiff only is chargeable. For this wide Rol. Abr. 97, 98, 99. Cro. Kliz. 26, 349- 
oor 432. and Tit. £/cape in Civil Caſes, wp.” ES e By. : e 
. i 7 5 . 8 : 3 0 * Co. 4. 


| If a Man gives Money to his Servant to carry to ſuch a Place, and he is Vide Head 
robbed, the Maſter cannot bring Caſe oil king for a Servant only 3 & 
undertakes tor his Diligence and Fidelity, and not for the Strength and 0 
Security of hi Deen 8 | 

But if 4, is employed by BE. to ſail from England to the Indies, and A. sid. agg. 
covenants, that he or his Servants will not thence import any Callicees, Huſſey and 
Volt F LORE I TOY AR Gn 3: 2, ZR 


Lev. 188. 


ACTIONS on Tas CASE, 


2 Keb. 88. Ec, and A. retains C. as his Servant in this Voyage, and acquaints him 


- 3; Pe with the Covenant; and notwithſtanding C falſly and fraudulently brin 8 
105. S. P. thence certain Callicoes, Ec. J. ſhall have an Action againſt C. for 


though no Action lies by a Maſter for the bare Breach of his Command, 


yet if a Servant does any Thing falſly and fraudulently to the Damage 
*This muſt. of his Maſter, an Action will lie“. i e 
ſuppoſe the _. f 0 ate v FO ne 5 
Maher to have been injured by the Servant Condud, | | 


GEN BD IEEE ER 45) „5 
o + 


27 alt= ” 


8 5 * g nn... 


) Againſt whom ſuch Action lies. 

9 H. 6.53. J F the Servant of a Taverner ſells Wine to another which is corrupted, 
3 L an Action upon the Caſe lies againſt the (5) Maſter, though he did 
5) But no not (e) comm and the Servant to ſell it to any particular perſon.1 

Action lies %%% EL cb £7 OW hk, HE %% a5 $1159 

againſt tHe Servant. Rol. Abr. 95. 80 if an Attorney in Action of Debt, knows of, and was a 
Witneſs to a Releaſe of the Debt made before the Aion brought for it, yet no Action lies againſt 
the Attorney, for he acted only as Servant, and in the Way of his Calling. 1 Mod, 209, per Cu- 
riam, (c) If a Servant ſells an unſound Horſe, or other Merchandize in a Fair, no Action lies againſt 
the Maſter, unleſs he commanded him to ſell to a particular Perſon. 9 H. 6. 53. Rol. Abr. 95. 
8. C. Poph. 143. 8. C. cited. 2 Rol. Rep. 6. S. C. cited. But if by the Command and Covin of the 
Maſter he ſells to a particular Perſon, an Action lies againſt the Maſter, for it is then his own Sale, 
9 H. 6.53 · Fitz. Action ſur le Cafe 5, S. C. Rol. Abr. 95. Bridgm. 128.8, C. cited, Sed. Qu. In the for. 
mer Cale, if the Servant warrant the Horſe ſound when he js unſound, and receive a {ound Price of 
the Buyer, whether the Maſter is not bound by the Warranty of the Servant, and liable to an Action? 


Vide Gro. So if a Goldſmith makes Plate, wherein he mingles Droſs, ſo that it is 

Jac. 471. not according to the Standard, and by his Servant ſells it; an Action 

8 801 Keb. lies againſt the Maſter, becauſe it fails in the Price of Silver, 

a 0 «RP shut if 4. bein ee of certain artificial and counterfeit Jewels, 

| page 47 of the Value of 168“. and knowing them to be ſuch delivers them to B. 

Bride; 125, his Servant, commanding him to tranſport the ſaid Jewels into Barbary, 
26, and them to ſell to the King of Barbary, or ſuch other Perſon as would 


bouther? buy them, but gives. B, no 1 to conceal their being counterfeit; 
l and thereupon B. goes into Barbary, and knowing theſe Jewels to be 


2 Rol, Rep, counterfeit, ſhews them to C, for good and true Jewels, and affirming to 


5, 26, 27, C. that they were worth 8 101, deſires C. to ſell them to the ſaid King for "F a 


j England, and pays the $10. to 4, his Maſter ; and after the Jewels be. 
S8. ad- ing diſcovered to be counterfeit, C, is impriſoned by the ſaid King till 
judged, He repays the 810/. out of his own effects; of all which Matter C. gives 
Ero. Jac: Notice to 4, and demands Satisfaction, &c..yet no Action lies againſt 4. 
499 zug for Jewels are in themſelves of an uncertain Value, and B, was rot by 4. 
there ſaid particularly directed to C, and all that was done gzoad C. was the voluntary 
the Court Act of the Servant, for which the Maſter is not bound to anſwer. 
7 4: 2 5 . 8 : - 
ban the Plaintiff, principally becauſe 4. did not order B. to conceal their being counterſeit. 
Salk. 289, In an Action on the Caſe for Decgit, the Plaintiff ſet forth that he 
pl 37s. bought ſeveral Parcels of Silk for — Silk, whereas it was another 
er oy Kind of Silk; and that the Defendant, well knowing this Deceit, fold 
Evidence at them to him for ——— Silk; on Trial, upon Not guilty, it appeared 
Nif Prius; that there was no actual Deceit in the Defendant, who was the Merchant; 
but for this but that it was in his Factor beyond Sea: And the Doubt was, If this 
mY 1 Deceit could charge the Merchant? And Holt Ch. Juſt, was of Opinion, 
NT Moy 'That the Merchant was anſwerable for the Deceit of his Factor, nog 
chandize, not Criminaliter yet Civiliter ; for ſeeing ſome Body muſt be a Loſe be 
g ' + 4 a E | = » 4 . »* 4 +a „„ 68 f 


5. C. ad- 810, which Money C. pays B. and g. thereupon immediately returns to 


f 


ACTIONS on TAt CASE; 
this Deceit, it was more reaſonable that he, that employs and puts a 


4 Truſt and Confidence in the Deceiver, ſhould be a Loſer, than a Stran- 

or ger; and upon this Opinion the Plaintiff had a Verdi. Sak 282: 
d, | If 4. brings Caſe againſt the Maſter of a Stage- Coach, on the Cuſtom pl.11. Ruled 
ge of the Realm, for a Trunk loſt by his Negligence, &c. and on Evidence by Hofe ar”). 


| it appears that the Trunk was delivered to che Servant who drove the, dt Privy 
Coach, who promiſed to take Care of it, and that the Trunk was loſt out _— 

of his Poſſe ion; the. Action does not lie againſt the Maſter, for a Stage- () That if a 
Coachman is not within the Cuſtom as a fa) Carrier: is, unleſs he takes a Carriers 
diſtin& Price for the Carriage of Goods: as well as Perſons; and though Porter re- 
Money be given to-the Driver, yet that is a Gratuity, and cannot bring Poe : = 29 


f the Maſter within the Cuſtom; for no Maſter is chargeable with-the Acts Carrier 
. of his Servant, but when he acts in Execution of the Authority given by ſhall be lia- 
ed, his Maſter, and then the Act of the Servant is the Act of the Maſter. bel OP | 
did | | : | | 118.peri20t- - 


2 hen Juſtice, 


If two are conſtituted  Poſt-maſters General, by Letters Patent, purſu- Salk. 17. pl. 


5 \, 


inſt make Deputies, and appoint Servants at their Will and Pleaſure, and to > papal" 
2 take Security of them in the Name and to the Uſe of the King, and that RobertCot- 
inſt they the 'Poſt-maſters General ſhould obey ſuch Orders as from Time to ton and Sir 
95. Time ſhould come from the King; and as to the Reyenue, ſhould obey Thomas 
or the Orders of the Treaſury ; and it is farther granted to them, that they ; rede, 
for ſhould. not be ebargeable for their Officers, but only for their own volun- 2 N 8 
e of tary Faults and Miſbehaviours; and this is granted with a Fee of 1 5000. 108. 


directed to B. at VWorceſter, and delivers it at the Poſt- Office at London, into 646. 


t is the Hands of J. S. who was appointed by the Poſt-maſter General to 12Mod-47%,. 
ion receide Letters, and hadia Salary. By three Judges againſt Holt Ch. Juſt.” 
a the Poſt-maſters General are (5) not hable, ee. 0 Vide 
els, . 101 N 8 * 3 1 87 821 r Carth. 7 
. S. C. with the Arguments rs and cen. at large; and Salk, 17, 18. Hell's Reaſons, who held alſo, 
; That J. S. was chargeable, but not as an Officer, but as a Wrong-doer.” Q. In the Caſe above, if 
11 Ch. Juſt. Helt's Opinion was not the moſt rational 22D??? 
CCẽñẽu, ing Tile, hereby Iam wrongfilly urbed in my Page 48 
Poſſeſſion, though I have a Remedy againſt the Trefpaſſer; yet I may have Alleyn 3. 
510 an Action againſt him that cauſed the Diſturbanſe. per ale. 
for If I deliver my Horſe to a Smith to ſhoe, and he delivers him to another 
50 Smith who pricks him, I may have an Action on the Caſe againſt him, N 
be. hough T did not deliver the Horſe to hiumd ans 12 Goods” 
ul | | ers Joi whe”? 
wes elivers them to B. to keep to the Uſe of A. and B. waſtes them, I may have an Aion upen the 
t A. Ciſe againſt B. though I did not deliver them to him. Rol. Abr. go, In this Caſe Trover would 
y A. e without a Douht.,,, 1 ae d Sl oy Oo 
tary EY . Be 6 | 
þ 0 AS Ft] oy I, r Logs Con 390 of F 34 tt 5 N 7 of 4 : 777 fg x 5 5 ; 5 | _ 
0) For what Jnjuries an Action on the Caſe will 
ther lie; and herein of thoſe Caſes wherein a Wan 
fold may be {aid to ſuffer Damnum abſque injuria” 
ared | 
ant; 


NDER this Diviſion various Caſes W's be comprehended ; bur, as 


this | ſeveral of them fall under others, I ſhall here only obſerve,” that 
ion, though in ſome Caſes an Injury happens to a Man in his Property, by Wy -£& ind 
She n SOURS Wo T Mot fo aliogs += 
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ACTIONS ow Tit 'C „„ 
Neglect of another; yet if by Law he was not obliged to be more careful, 

no Action will lie. ö 
Leon. 223. As if a Man finds Butter, and by his negligent Keeping it putrifiey 
Owen 141. yet no Action will lie. 
D Or if a Man finds Garments, and by negligent Keeping they 10 
896, 813. Moth-eaten, no Action lies. 
Ero. El. 219. So if a Man finds Goods, and loſes them again; or if he finds Bale 
1 and gives him no Suſtenance, no Action lies; for in theſe Caſes the 
2 Lane has laid no Duty on the Finder; for it would be too neee to 
9 45 c him to be charitable in Behalf of a careleſs Owner. | 
Rol. Abr.s. But if he makes Gain and Advantage of the Things he finds; as if he 
Leon. 224; rides a Horſe, or if he abuſes the Things; as by utting en inte 


Oro. El. 219. Wider or if he _— ep, Ws he . ien EN em. 


Goulſ. 155. 

Stile 261. 

Bullſt. 38. 5 3 | 
2.Lev. 196. If: hires B. to JA a 158 of Timber from one Town to another 


— and to be unloaded there, at ſuch a Place as 4. ſhould appoint, and B. gives 

© 1. Notice to A. that he will bring it ſuch a Day, and requeſts him to ap- 
8. C. point a Place where he ſhall lay it, and he brings it accordingly, but 4. 
S Keb. 766. will not appoint any Place where it ſhall be laid, ſo that the Horſes of 


S. G. ad- B. are kept ſo long in the Cart, that being hot they catch cold and 
dated. die; yet B. ſhall have no Action againſt A. for he might have taken his 
HCorſes out of the Cart and walked them, or put them in a Stable, or if 


A. would not have appointed a Place, as ſoon as he came there, he might 
have unloaded in any convenient Place, fo that the Injury the Horſes 
received was through his own Default. 


| G un If it be Damnum abſque injuria, no been on the Caſe lies (a) 3 as if a 


9 275 ini. School be ſet-up in the ſame Town where an ancient School has been 

71a, or vice Time out of Mind, by which the old School receives: Damage, yet no 

not Lal Action upon the Caſe lies, becauſe it is lawful for a Man to teach where 
dien he pleaſes ; and this is for the Eaſe of the People. | 


od. 46. 

” el Fultice. 11 H. 4 47. 22 H. 6. 14. b. Fitz. Addon ſur le Caſe my 8. C. Bid, 42. 8. C. 
oy 184. S. C. cited. Rol. Abr. 107. Mod. 69, S. P. per Twiſden arguende. 

11H. 4. 47. 80 if I retain a Maſter in my Houſe to inſtru 1 my Children, though 

Rob Abt. this be to the Damage of the common Maſter, yet no Action lies. 


8 To, 4 0 So if I have a Mill, and my Neighbour builds another Mill upon his 
49 om ground, per quo ud. the Profit of my Mill is dirpiniſhed, yet no Fa gion 
I on his own 


5 lies againſt him; for every one (6) may wan eres a 


107 . 
Hard. 162. Ground. 


Rrownl, 57 
Noy 75 70 But if 1 hive TW a Mill Mete Buer, in my own Land, if another erects a new 


Mill upon his own Land, if this draws away the Stream from my Mill, or ye? it, of makes too 
great a Quantity of Water run to my Mill, by which I receive Damage, ſo that my Mill cannot 
d as much as it was uſed to do, I mal have an Action on the Caſe againſt him. 22 H. 6. 14. 


BE 248. Rol. Abr. 1. b 
22H. 6. 14. b. If a Man hath a Houſe upon his 0 own yn Ground by Preſcription ; yet if I 
Ra. Abr. build a Houſe WO my us, Ground next e no » Afton lies 


10%. 
But if I had ag ainſt me. 
a Houſe by 


Preſcription apon my Ground. another cannot US a Houſe upontis own: Graund, (5h near t6 it b % 


_—_ Bulſt. 115. Hut. 136. 


to ſtop the Light of my Houſe. 22 H. 6. 15. 9Co. 39. Bl 


ol. Abr. 107. 2 Rol. Abr. 143. 3 Leon. 93. 


If I have 100 Acres of paſture in a Town, wy before this Time no 
Noy 184. Man hath ever had any Paſture within the ſame Town, and thoſe of the 
. . Town have uſed to agiſt their Cattle in my Paſture, and anqther that has 

5 Freehold within the Town, converts his Arable Land into Paſture, fo 


that thoſe of the Town agiſt their Cattle there, 5 fro this is a Dama g 


22 H. 6. 44. 
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| to me, yet I cannot haye any Remedy againſt him for it is TH 
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(D) At what g the Right of Action ſhall be 
| laid to Have accrued. RE 


I A. ſells Sheep to B. affirming them to be his own, whereas they be- Rol. Abr. 9. 
long to C. B. may have an Action againſt A. for this Deceit, before Cro. Jae. 
C. hath ſeiſed the Sheep, or interrupted him; becauſe they are Things 474 „ 
Tranſitory, and therefore the Action lies before interruption; for if ep. R. R. | 
ſhould ſtay till C. interrupted him, he may be dead before, or other Diſ- 37. 
advantage may happen. 3% EY I io . 
If A. recovers a Bebe againſt g. and thereupon a Capias ad Satisfacien- Cro. Kl. 53. 


＋‚IU 4 S 


% 


er dum is directed to C. the Sheriff of V. to take B. in Execution, which is adjudged · 

es accordingly done, and after B. reſcues himſelf, per quod C. becomes N p. aghudg- 
1 liable to anſwer far the Debt; now C. may have an Action againſt B. l. 

1. before 4. ſues C. for the Reſcue and Eſcape was a Wrong to C. and he is 3 Wils. 238. 
of 


always chargeable to 4. for it; and if C. muſt ſtay till ſued by 4. B. may Comp. 63. 
dic in the Interim, or fly his Country. | pn, 


is A. brings an Action againſt B. in which C is Attorney for J. and after Rep. 5" 
if Verdict for 4. C. enters Judgment before the Rules (according to the 8 
ht Courſe of the Court) are out, per quod B. is prevented fro moving in and W 


Arreſt of Judgment, and whether EB. may have an Action againſt C. was 2 Keb. 688. 
doubted; and Twiſden thought it hard the Attorney ſhould be ſued 4 
after the Judgment 1s ſet aſide; but note, it does not appear in the Caſe, g CAS 
as reported by Raymond, otherwiſe than from what T wi/dex ſaid, that it appearing 
the Judgment was ſet aſide before the Action brought. _ the Fade ; 


- | 42 . I k 353 ing; ment was 
re ſet aſide beſore B. broughthis Action. An Action brought againſt the Plaintiff s Attorney, for 


entering Judgment againſt the Defendant, when the Court ordered. a Ven Proſe. Hut, 125. and yer 
it appears the Judgment was ſet aſide deſore the AQian brought, We ſhould conceive an Acton 
would not lie againſt the Attorney; there's in ſuch Caſe a ſummary Remedy—to move the Court 
to ſet aſide the Judgment, and for Leave afterwards to move in Arreſt. And robably the Court 
= would compel the Attorney who occaſioned the Expence of the Application (if he had previouſly 

WF xcfuſed to wave his Judgment) to pay the Coſts, 9 5 FE: 


f Man forges a Bond in my Name, it is poſſible I may be damnified Page 5Q 
vy it, but till it be put in Suit againſt me I cannot bring an Action | 
Wagaialſt the Forge. CLI I 


$. C. cited, where by the Plaintiffs own ſhewing he bad no Right of AQion at the T 
it. Fide Canh. £13. and Title Err. mien re hoes © hs ; the Time 


Hob, 267. 
6 Mod. 46. 
0 


fbringing 
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| * C VVV mA n 
(E) Df Attions-on-the Caſe fox Fraud and: Deceit 
in Contratts, on an expreſs oz implied War: 
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Rol. Abr. 90. FF there be a Communication between J. and B. for the buying of 
Cro. Jac. | certain Sheep, and thereupon B. the Vendor (a) ſays they are his own 


9 —. Al Sheep; when in Truth they are the Sheep of another; but thereupon 4. 9 
B. R.57. buys them of B. —_ B.made PO e Warranty of the Sheep, 8 
renn Narure of Diſceit, lies againſt 3. Ge 
3 ſelling to the Plaintiff an Horſe had was not the Defendant's own, proper Horſe, the Pe: 
Plaintiff muſt prove that the Defendant knew him not to be his own Horſe. Allen 91. Keb. 523. Fe 
but Quere; © vice Carth. go, and Salk. 210. that the having Poſſeſſion of any Perſonal Chattel, be 
and ahrming it to be his, amounts to a Warranty; aad an Action lies on the Affirmation. Per 
Holt Ch. Jul. This ſeems the moſt rational Dockri ne 5 25 
Rol. Abr. 30 if the Vendor affirms that the Goods are the Goods of a Stranger, tit 
4a; his Friend, and that he had an Authority from him to ſell them to him, che 
and thereupon B. buys them, when in Fruth they are the Goods of an- 2 
bother; yet if he ſold them fraudulently and fally, upon this Pretence of 3 
4211. Authorit ol ried he did not (5) warrant them, and though it is. not 30 ; 
where per ' averred-that he fold them, knowing them to be the Goods of a Stran- Ho 
Hot nn ie $<ry yet B. ſhall haye an Ac2ion upon the Caſe for this Diſceit . wy 
the deer is om of Fock mob. there i» Room to queſtion his Title; and Caves? Empior in ſuch a ca pre 
to have either an expreſs Warranty, or a gO c Title. * Y apr 0 Nos L225 =, b 8 
TTV!  SDe Joh 21.205 m0 a83 155 


4. 5; 


No, Ahr. In an Aion upon the Caſe by J. againſt B. if the Plaintiff declares that You 
Stite 310, the Defendant craftily intended, Oc. and offeting to ſell a Gelding to 72 
d 23 the Plaintiff, affirmed that he brought up that Gelding from a Colt, and 
8. C. cited. that the ſaid Gelding was then his own, which the Plaintiff believing, Wl 
#1 > afterwards, that is to ſay, upon the ſame Day and Year, and at the Place Wl | 
+... aforeſaid, did buy the ſaid. Gelding, Cc. the Action lies upon this De- as 
claration, though there was no Warranty upon the Sale; for this was o 
| an apparent Deceit, contrary to his own Knowledge; and though it is 
not averred that he ſold him at the ſame Time when he affirmed he bred i 
nim up of a Colt, but that he po/fea the ſame Day and Place bought him, 
5 giving Credit thereunto, this ſhall be intended immediately after the 
+ ...- , Ipeaking the Words; for all the Words could not be ſpoke'together. . MWriv 
do in Cafe, imwhich thePlaintiff declared, that there being a Colloquiun Wi 
between him and the Defendant, concerning the buying and ſelling clave 
two Oxen, which the Defendant then had in his Poſſeſſion, that he The 7 
Defendant) adtunc & ibidem falſe & malitioſe affirmabat, that theſe Oxen 
were his; to which he giving Credit, bought them of the Defendant for 
ſo much Money; when in Truth the ſaid Oxen were the proper Goods 
of J. S. and that he the ſaid J. S. poftea, Efc. lawfully recovered the ſaid 
Oxen from the Plaintiff, c. and it was held after Verdict, that the 
Action lay on the bare Affirmation, without an expreſs Warranty; and 
Page 5 1 though objected, that it was not ſet forth that he (c) /ciens that the Oxen 
| were the Oxen of J. S. nor that he he did it deceptive. 


. 
* 
5 ws 


Carth: go. 

Irofſe and Gardner. 3 Mod. 261. 8. C. Comb. 142.8.C. Show 68. S. C. 10 Mod. 142. 12 
yu 245." Id. Raym. 284, 593, 1118, 1120. Salk. 210, Pl. 20. Stra. 414» (.) Falſe & frauds 
lenter venditit, & after Verdict, imports that it was ſcienter, and ſupplies the Want thereof, Stile 
310. 3 Keb. 807. vide Keb. 309.80 ſcien Ce. implies that it was fraudulenter, Sid. 146.—— 
So where the Plaintiff declares quod improvide & incaute, abſque conſideratione inaptitudinis leci, he 
drove his Horſes over the Plaintiff, though not ſaid ſcienr that they were unruly, 2 Lev. 172. 1 


ACTIONS oz rar CAS E. 


So where the Plaintiff declared, that the Defendant being poſſeſſed of a Salk. ato. 
certain Lottery. Ticket, ſold it to him, affirming it to be his own, whereas pl. 2 
in Truth it was not his, but another's; Defendant pleaded, he bought — 4 
it bona fide, and ſo fold it: On Demurrer, Holt Ch. Juſt, held, where one 2 
having the Poſſeſſion of any Perſonal Chattel, ſells it, the bare affirming falſe Hills 
it to be his, amounts to a Warranty, and an Action lies on the Affirma- of Oredit. 
tion; for his having Poſſeſſion is a Colour of Title, and perhaps no other Vide Ste 
Title can be made out; aliter where the Seller is out of Poſſeſſion; for 2 — 
there may be Room to queſtion the Seller's Title, and Caveat Emptor in 197). 
ſuch Caſe to have either an expreſs Warranty, or a good Title: So it is 
in the Caſe of Lands, whether the Seller be in or out of Poſſeſſion; for tage 
Seller cannot have them without a Title, and the Buyer is at his Peril to 

ſee it. ND STE 55 | FR . r 2 5 . : 1 WE 4" | 
If the Plaintiff declares, That whereas Queen Elizabeth was ſeiſed in Oro. Jac. 


* 


he | fro 
3. Fee of the Advowſon of the Vicarage of S. whereto the Tithes in S. did ee and 
= belong, and that the Defendant, upon the ninth of June, did affirm him- v aughan. 


| ſelf to be lawful Incumbent thereof, and that he had Right to the Tithes Moor 467. 
| fiom the Death of J. M. and after, upon the ſixteenth of June, the Plain- S. CG. 
tiff having a Communication with the Defendant about his buying of Stra. 414. 
the Defendant the ſaid Tithes till Michaelmas following, the Defendant . eee 
adtunc ſciens that he had no right thereto (the Defendant not having Rep. 5 50885 
been inſtituted, Ec.) yet falſe & deceptive ſold them to the Plaintiff for Ted 
zol. and alledges in facto, that J. N. was after preſented, Ic. and took arts 
the Tithes, F. the Action does not lie; for there was no Warranty that | 
the Plaintiff ſhould enjoy them; and this Affirmation alſo was in Time ER 
precedent tothe , 235 ah Grants dio bon 5 
So if the Plaintiff declares, that upon a Communication between the velv. 20 
Plaintiff and the Defendant, for the Purchaſe of a certain Term for Harvey and 
Years, which the Defendant then had in certain Lands, the Defendant You 


to aſſeruit to the Plaintiff, that the ſaid Term was worth 150/. to be fold; }  — | 
nd co which the ſaid Plaintiff fdem adhibens did give the Defèndant 150. for | 
og, the ſame, and that after, the Plaintiff offering the ſaid Term to Sale, 


ace f ould not get ſo much for the ſame; the Action does not lie; for here 


Je- as only a naked Affirmation of the Defendant, that the Term was 

Nas vorth ſo much; and it was the Plaintiffs Folly to believe him 
t I But if on a Treaty for the Purchaſe of a Houſe, the Defendant affirms Salk. 211. 
red he Rent to be 30l. per Ann. whereas in Truth it is but 201. and thereby pl: Soup cs 
- | the Plaintiff is induced to give ſo much more than the Houle is worth, . 
the i 


he Action (+) lies; for the Value of the Rent is Matter that lies in the (Lev. 102. 
brivate Knowledge of the Landlord and Tenant ; and if they affirm the Sid. 146. 
Rent to be more than it is, the Purchaſer is cheated, and (e) ought to Reb. 510, 


; of ave a Remedy for it“. : _ _ 5 
; r „„ <3 road „ x 
the d. (o) But if A. poſſeſſed of a Term for Years, offers to ſell it to B. and ſays that a Stranger would 
xen dave given him 20/. for this Term, by which Means B. buys it, though in Truth 4, was never offered 
for zel. no Action on the Caſe lies, though B. is hereby deceived in the Value. Rol. Abr. 91, 101. Sid. 
ods 46. S. P. *The molt eligible may be, an Action for Money had and received: A ſbera) Action, | 
ſaid ad almoſt equal to a Bill in Equity, in Extent and Utility. See on this Occaſion, 2 Burr. 1012, G. 


* 2, Where Caſe will lie for a Fraud on an expreſs Warranty. 5 . Page 52 


If 4. being a Goldſmith, and having Skill in Jewels and precious Cre. Jac. 4 
Stones, hath a Stone which he affirms to be a Bezoar-Stone, and ſells it ACER 5 


2 0 B. for 100/, ubi revera it was no Bezoar-Stone, no Action lies Chindier 
Gil gainſt 4. for every one in ſelling his Wares will affirm thar his Wares Lopus, up- 
5 . Wei d as act N | Atte on a W * 
;, he | 3 . 3 | 
Lo 80 . 04. 3 47 E ? 


1 : : 


ACTIONS o Tax © A'SE. 
ol Error in Are good, or that the Horſe which he ſells is ſound; yet if he does no 9 


Cm Scacc', warrant them ſo, if falſe, no Action lies. (But /ee the End. of the follow. h 
Rm Sg Nee} „ | ts % | 55 fl 4 V 
reverietaccordingly by all the Juſtices and Barons, cont. Anderſon, Vide Dyer 75. in Margin, S. C. t 
cited as adjudged in B. R. and they ſaid, that the Opinion of Popham was, That if I have any Com- C 
modity (he it victuals, Cc.) that is corrupt, and knouing it to be ſo, ſell it for good and affirm it h 
to be ſo, an Action lies for this Deceit ; but though it be corrupted, if 1 know not, though I af. ſe 
Firm it to be good, yet no Action lies, unleſs I warrant it to be 10. Cra. Jac, 469. S. C. cited, a; i 
- adjudged in B. R. 2 Rol. Rep. 5. S. C. cited, and faid that the Judgment was reverſed, becauſe it 
was not pleaded that he knew it to be falſe at the Time of the Sale. Jide Poſiea Letter (F) where 4. 
the Victuallers, Sc. acting contrary to the Duty of their Calling, ſhall be charged, and the Head W 
of Im-eepers, G00 111 {2 aA EG, VVV 
8 4 ü * 4 


u. If there can be any Doubt as to an Action lying againſt a Man knowingly, falſely, and 

fraudulently ſelling me a Commodity of little Value, whereof I am not a Judge as and for another 

Commodity of much greater Value, where the Þrice paid is a valuable Conſideration for the Articl | 7 
18 „ L 0 OS 1 N 1 | 


* 4 


I am ſuppoſed to have purchaſed. 
11 H. 6. 18. But if a Man (a) ſells a Tun of Wine, and warrants it to be ſound, and 
2 B. S. P. not corrupted, if it be corrupted, an” Action upon the Caſe (6) lies. 
1 9 LIP {3 ; . py : 3 1 * VCC ] ATE 5 5 
8. P. ard. A. ſells Sheep, and warrants that they are ſound, and ſhall continue ſo for a Year after, 
this is good, and ſhall bind him. Y:ide Danv. Abr. 188. 96. (a) This AAion lies, though he hath 
not paid for it; for the other may have Debt ſor his Money. Bro. Guarranty 59. (5) In Caſe, ths 
Plaintiff declared upon a Promiſe to deliver to him ten Pots of good and merchandiiable Pot Aſhes, 
and that the Defendant had delivered ten Pots not merchandiſable, but mixed with Dirt, Sc. Fur. 
ther, that the Defendant vendidit to the Plaintiff ten other Pots of Aſhes, warrantizande, Sc that 
they were good and merchandiſable, but had delivered them bad, and not merchandiſable, kroy. 
ing them to be naught ; on Demurrer, that Matters of Fraud and Contract could not be joined, 
the Court inclined for the Plaintiff. Vent. 368. adjornatur. Note; It ſeems now ſettied, that a 
Action for a Fraud on the Sale of Goods, and on a Warranty of the ſame Goods, may be joined 
Hide Title Adtions in General, + YT TO RT bY J ber f + „ . 


Q 11 H. 6. 80 (e) if a Man ſells a Horſe, and (4) warrants, him to be ſound of his 
| 30 5 Wind and Limbs, if he be not, an Action upon the Caſe lies. 
96. 3. C. (4) But without ſuch Warranty no Adtion lies. 20 H. 6. 35. F. N. B. 94. 8. P. Brid 
327. S. P. Rol. Abr. 9o. 8. P. LEM 14 VVT 


Rol. Abr. If a Man; knowing his horſe to be lame and foundered, offers him t 
„me to buy, and warrants him to be found, c. relying upon which | 
28 814, buy him, by which 1 am deceived, (e) though the Warranty here was be. 


Dog. 18,21. Wre the Sale, yet becauſe this was the Cauſe of the Sale, an Action ua L 
+ Tera ar Cat lic thereupon 5 09 19 rare #051 40G ty 097 cine” BA 

Rep. 345. 1 1 7 $4.08 8. . ; | Sox : N W 

2 Term ReP» 745, (e) Rut Quere, For it is a general Rule, that the Warranty muſt be made at the 


Time of the Sale. ide Cro. Jac. 4, 196, 197, 630. nor can it be made after; per Bridg. 12) 
Godh. 31. vide Salk. 2 1 1. pl. . ; en 


Rol. Abr. 97. If A. ſells a Horſe to B. and warrants him to be ſound of Wind and 
| aGudged. Limb, and clean of Legs, whereas he well knows that he is ſhoulder 
238. 8 & pitch'd, and has Splints upon his Legs, an Action lies againſt him 1 
adjudged, this Warranty; (/) for t eſe Imperfections are not ſubject to the Vie. 
kurt of an un{kiltul Perſun. i nal ee 
vere of the e 323 32407 oil inal) wal 3 in 
Warranty of a Horſe that is blind. 2 Rol, Rep. 5. Bridg. 128. } Diverſity where he has no Ey. 
and where a Counterfeit, falſe and bright Eye ; and vide Cro. Jac. 387. 3 Bulſt. 95. 3 Keb. 10. 
Bro. Deceit vgs | Fitz. Deceit 23. 35 : . „C 


| 4,46, Where he is evidently ſo to any uoſkilful Perſon. | | 
Salk. 211. The Plaintiff declared, that the Defendant ſold him a Horſe ſuch 


1.4. Butter- Day and Place, & adtunc & ibidem warrantizavit equum predia” to be 


= 4a Bur- found Wind and Limb, whereupon he paid his Money, and avers tit 
i om Se | Hor 


7 


„ a. 
> 
+3 * 


» 9 1 


1 


ACTIONS on ru CASE. „ 
Horſe had but one Eye, Cc. on Plea: Non warrantizavit,” the Plaintiff ® Page 4 


þ had a Verdict; and it was objected in Arreſt of Judgment, 1. That tre 

- Want of an Eye is a viſible Thing, whereas the Warranty extends only,, 
. to ſecret Infirmities; but to this it was anſwered and reſolved by the 

10 Court, that this might be ſo, and muſt be found to be ſo, ſince the Jury 


have found that the Defendant did warrant. . 2. As the Warranty is here 


mit f ' x 

al. ſet forth, it might be at a Time after the Sale, whereas it ought to be 

20 Part of the very Contract; and therefore it is always alledged warrantiz- 
14 and vendidit; ſed non allocatur; for the Payment was afterwards, and it 


was that compleated the Bargain, which was imperfe& without it. 


— "i — 


+ 


Gf ons on” 60 Cate x. Mie tk ns 
Man z Perſon, Property, Bight 02 Pee, 


A. rides an unruly Horſe in Lincoln's Inn-Fields, (being a Place much Vent. 295. 


"IF frequented by the King's Subjects, and unfit for ſuch Purpoſe), to : H. 17% 
hat break Sara im and the Horſe breaks from A. and runs over B. and a mM 
mY grievouſly hurts him, Sc. B. ſhall have an Action againſt A. for though veral Caſes 


the Miſchief was done againſt the Will of A. yet ſince it was his Fault to cited of Ac- 


| os bring a wild Horſe into ſuch a Place, where Miſchief probably mighten- poo - 7 
ron. ue, 4. muſt anſwer for the Conſequence of ſo ill an Ac. pr, ap | 
ined, 55 | EU;: o a 
l Man's Perſon by wild and ungovernable Animals. An AQtion for keeping a mad Bull which gored 
dined, the Plaintiff, Oc. Lutw. 90. and ſee 2 Salk. 638. Ld. Raym. 38. 4 Mod. SE... ; Fr , 


So if a Man lays Logs of Wood croſs £ Highway, though — 13 
may with Care ride ſafely by, yet if by Means thereof my Horte ſtum- IO? 
Wblcs, and thereby I am wounded or hurt, I ſhall have an 48:2 an the Head ofNu- 
3 aſe, | : Sd | 55 | EPS; ances and 
4 


£4. x 5 5 Letter G. 
: P £650 = +4 | ; * 7 ; 5 Fa" „ 1 „ 60. N 
For an Injury accruing to a Man in his (a) real Eſtate of Freehold or . abr 
WW nheritance, Caſe will lie; as if A. levies a Fine, ſuffers a Recovery, ac- 1. 
AT led udgment, Recognizance, Statute Merch St in () 1f my 
f nowledges a Judgment, gnizance, Statute Merchant or Staple, in / 
pf 2 3 re 
ry Name, 1 may have an Action. T Truſt for 
| J TS 10 OE PINE 67% Wy mee refaſ 
o execute the Truſt, I have no Remedy but in Chancery; but if he infeoffs another, an Aion 
% Ce lies. Rol. Abr. 108. 2 Vent. 27. So if the Officer refuſes to inrol a Bargain and Sale. 
Sid. 209. 2 Bulſtr. 336. CC 


= J * « 
1 42 13 


If a Pariſhioner ſets out his Tithes of Hay duly, and requires the Par- mal. A 
on to carry them off his Land, but he does not carcy them off in a con- 109. 
venient Time, per quod his Graſs where the Hay lies is impaired by the Com. Rep. 
Hay's lying upon the Graſs, an Acbion upon the Caſe lies againſt the Parſon, 8 

3 | CN es N ee e is not oblig- 
ed to take Tithe of Graſs the Day it is cut, but may let it lie there long enough to make it | 
Stra. 248. f Vide for this Head of Tithes, and for Treſpaſſes oo Lande Tale 2g. 8 0 m—_ 


+ But it muſt not lie an unreaſonable Time. 


If a Man that ought to incloſe againſt my Land does not incloſe, er Rol. Abr. 
quod the Cattle of his Tenants enter into my Land and do Damage to 195: 


Bags; | - G þ * Or the 
N - 

Py e, I may have an Adion on the Cafe againſt ma. *... > Cane 

to be 5 | | i OMe ATE Any other 

ers the RE a W 451 ; If Perſon, 


* 
* 
WW 


g 2 
— _ . — er 
— — — 2 


Surrender: or for not holding a, Court, aid: Head of Gopyholds - 


But for this 


Abr. 107. 
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ACTIONS os THz CASE. 


Cro. Jag If A. being a Maſon, and uſing to ſell Stones, is poſſeſſed of a certat 


3 Stone Pit, and B. intending to diſcredit it and deprive him of the Proft 


362. S. C. Of the ſaid Mine, impoſes ſo great Threats upon his Workmen, and dil. 


turbs all Comers, threatening to maihem and vex them with Suits if 


Note to the his Mine is thereby impaired . eee 
next Caſe. 2 * 1 ; TY „ BE 4 43 #E-7% 71 1 1 12 51 ö 


* Page 54 If a Man menaces my Tenants at Will of Life and Member, 5% 


Rol. Abr. againſt him. | | 
(a) But the Threatning, without their Departure, is no Cauſe of Action. Rol. Abr. 108. Where 
a Copyholder may have Caſe againſt his Lord for cutting the Tops of Trees; for not admitting on: 


+ 


If a Commoner, who hath a Right by, Grant or Preſcription, be il. 
vide Head turbed by the Lord or a Stranger, in the Enjoyment thereof, he may 
of Com- have an Adlion on the Caſe. 1 VJW%%bõõ 8 

mon, and | „ 5 1 . „ VV 
Danv. 174. 4 Mod. 175. 6 Mod. 19. Ld. Raym. 1225. Sakk. 140. pl. 3. 364. pl. 5. Skin. 214 
,, r een 

For this vide If 4, hath a Mill by Preſcription which he hath uſed to repair, and at 
Cuſtoms, which all the Tenants of the Manor, Time out of Mind, have ground 


and Rol, their Corn and Grain ſpent in the Houſes of the Tenants of the aid 
Danv. Abr Manor, if one of the Tenants grinds his Corn elſewhere, 4. ſhall have 


S, 6, and an Action on the Caſe againſt him. So if A. pa pra tg has a Mill 


| if by this 4.'s 
Mill receives any Prejudice by having the Water N or N a- 
us Mill, by which 


+117: on his own Land, and B. ere&s a Mill on his own Lan 
Comb. 9. 


Skin. 175. vi ; i 
1 8. 41 way, or having too great a Quantity of Water run on 


Pl. 3. p. 389. it cannot grind as much as it uſed to do, 4. ſhall have an Addion on th 


pl. 25. Cafe againſt him. 


Keil. 98. b. For Injuries to a Man's Houſe or Habitation , an Adion on the Caſe 


F. N. B. xa. will lie; as if 4. hath the upper Room, and B. the under Room, and 
3 A. neglects to cover his upper Room, E. may have an Adlion on the Caſt 
8 againſt 4. and thereby compel him to cover his upper Room for the Pre. 


enforce B. l 


to ſupport ſervation of the Timber of the under Room. 


his under 


Room for the Preſervation of the upper Room of A. Kelw. 98. * A conſequential Injury med. E 
ate not immediate. | N e | | 


Poph. 46 If the Plaintiff declares that J. S. being ſeiſed of a Meſſuage in Fee, 


| Edwards 23 April 42 Eliz. did demiſe to the Plaintiff a Cellar from Week to 


and Halin- 


der, adjudg- Week, &c. and that after, viz. 29 Fuly 32 Flix. J. S. did demiſe to the 

ed in the Defendant a Warehouſe, being right over the ſaid Cellar, to hold from 

Court of Week to Week, &c. and that the Plaintiff being poſſeſſed of the Cellar, 

Exchequer, and the Defendant of the ſaid Warehouſe, and the Plaintiff then having 

* a in the ſaid Cellar three Butts of Sack, of the Value of 40l. &c. the De. 

Scat, 2. fendant 30 Fuly 32 Eliz. did place ſo great a Weight of Goods in the ſaid 

L-on. 93, Warehouſe, and thereby did ſo over-burden the Floor of the ſaid Ware- 

94, 8. C. houſe, that by Force and Weight of the ſaid Burthen, the ſaid Floor on 

the ſaid 30 July broke, and the ſaid Goods did fall upon the ſaid Butts, 

and broke the ſame, &c. and the Defendant pleads that a ſhort Time be- 

fore, the Floor did ſuſtain as great Weight as this, and the Warehouſ- 

Was let to him to lay in thirty Tun Weight, and that he had placed ther 

but fourteen Tun; and that what Damage had happened to the Plain- 

tiff, was by Reaſon that the Floor at the Time, as 4110 before the Leaſe 

0 him made, was rotten, and the Wall whereupon the Floor lay ſo 8 
0 > way 


ACTIONS. os, ru CASE. 


tain ed, that che ſaid Floor, broke, Sec. for; Want of Reparations before the 
Oht eaſe to him made; the Plaintiff ſhall, have his Judgment, for it is e . 
4 eſsly alledged that the Floor, by the Weight of the ſaid Merchand iſe 

bey ſid break, and that is not traverſed but anſwered argumentatively only, 

10 iz, that it did. bear more before, enge c. and though it was ruinuus 

hs hen the Defendant took. it, yet if it fell by Reaſon of any Weight by _ 


he Defendantiplaced there, he muſt, anſwer for the Conſequence... 


: „It was formerly held, That if a Fire broke out accidentally in a Page 55 
tr an's Houſe, and raged to that Degree as to burn his Neighbour's, that 
Yes e in whoſe Houſe, the Fire firſt happened, was liable to an Action on ade , qe 


2% on the general Cuſtom of the Realm, Quod quilibet ignem ſuum ſalvs, cafesonthis 
Fc. ; „ ' | 1 . 1 AY : 8 4 1 Head, vide 
_H Dianv. Abr. 10, 11. and Salk. 13. pl. 4. 19. pl. 9. Carth. 425. Latw. 33. 


« But now by the 6 Aun. cap. 3 1. he. 6, 7. it is enacted, That no Ac- 3 — 
tion, Suit or Proceſs whatſoever hall be had, maintained or proſecuted ds er 

| „ 4 F e £ petual by 
- againſt any Perſon in whoſe Houſe or Chamber any Fire ſhall acciden- 10 ann. e. 
F tally begin, or any Recompence be made by ſuch Perſon for any Da- 14, C14 | 


mage ſuffered or occaſioned thereby, &c, Provided that nothing con- 
tained in the Act ſhall extend to defeat or make void any Contract or 


Agreement made between Landlord and Tenant.” 


d at ycral Years adtunc et adhunc ventur of and in a Houſe, and that he de- C. Car. 
und iſed the ſame to the, Defendant for ſix Months, and that after the ſix. 187. 


ſaid 

have Os TIA PLOT | . 2 | : judged. 

Mill on does well lie, in Regard that the Plaintiff 1s chargeable over in an 2 Wils. 145. 
4.5 ICtion of Waſte. FVV e I ITermRep. 
1 22, 430, 450, 538. 2 Term Rep. 166, 233. 
hich 


If a Man hath an ancient Houſe, and another builds a Houſe fo near. 9 Co. 58. 
at his Windows are darkened, he may have an (a) Adlion on the Caſe Vide for this 


4 


F 941 : * Title, Nui- 
Caſe Faint him. ; 1 Ve 11 2. n ; ; 1 Se) Thx FED ſances, and 
and danv. 203. Carth. 454. Comb. 48 1. 6 Mod. 116, 313. See Lord Raym. 392, 713. 2 Salk- 


Caſe \ 59. pl. 4. 460. pl. 6. 12 Mod. 63. (a) So if a Man builds a Houſe ſo near mine as to cauſe the 
ns {al upon my Houſe f. Rol. Abr. 107, 2 Leon. 93. S. P. n 


I REC + If Plaintiff's Houſe thereby ſuitains an Injury. 

= - BY to the Torts and Injuries affecting a Man's Perſonal Property, and 

_ which an 4470 on the Caſe is the proper Remedy, they are fo man 
Wd {o various in their Kinds, that they cannot well be laid together; 1 


Fee, - ſet down only ſome of them here, and ſuch as may govern in like 
k to BO. SIE OD ERHO £597 HOES HGH | | | 
the If a Man razes the Name of the Obligor out of an Obligation; and Rol. Abr. 
from the Room thereof puts in the Name ot J. S. and after ſues him upon 100. 
lar, is Obligation, J. S. may have an Adiion on the Caſe *. | - OT * 
ing ice, vide Cro. Kliz. go. Co. Ent. 8. F. N. B. 95. Moor 776. For keeping a Dog. ho et 
| De- be accuſtomed to bite Sheep. Danv. Abr. 19. For uſing the ſame Marwwaich the Plaintiff hath 
aid Ed to ſet to his Cloths, Poph. 144. Oro. Jac. 471. 2 Rol. Rep. 28. Salk. 289. * C. If an 
615 Etion would lie in this Caſe, unleſs J. S. was held to Bail? | . ent, 
Ir on lf 4. takes my Cattle and drives them into B.'s Cloſe, where they do Rol. Abr. 
utts, - ſuch a Prejudice as ſubjects me to B. 's Action, I may have an Adin 1% 
e be. the Caſe againſt 19. EO | | e 
'ouſe If a Man lend or hire another's Horſe, and for Want of ſafe keeping Cro. Wiz. . 
there e Horſe dies, the Owner may have an Aion on the Caſe to repair the 777, 784. 
tain- amage ſuſtained by the Negligence of the Borrower. So if a Man lend Owen 52. 
caſe Bother Sheep to tath his Land, and by the Negligence of the Borrower $09: ier. 
= ey are drowned. So if a Man lends another a Hoxle, who puts Nm. Godb, 755 
| N Ss lit 
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Stu. 158. 


Servant, previous to the Demand? 


tion upon the Caſe lies. 9 H. 6. 45» Rol. Abr. 106. 


„* 


ACTIONS on Tus CASE. 
Hes. T into a ruinous Stable; that tumbles in upon him and kills him, or if he 
Latw- 98. over- rides a Horſe lent or hired to him, in all theſe Caſes an Action will 
Doug. 685. lie; but if the Stable had fallen by a violent Tempeſt, or the Horſe died 
of any Diſeaſe, then had the Hirer or Borrower been excuſed. - - 


| Godb. 285. If A. obtains a judgment in Debt againſt B. as Executor to his Fa. 


2R-l. Rep. ther, and thereupon A. takes out a Fieri fucias, but before the Sheriff 
312 can execute it B. ſecrete et fraudulenter ſells, removes and diſpoſes of all 


won oy the Teſtator's Goods, ſo that the Sheriff is forced to return Nulla bona, 


_ rity main. c. an Aion upon the Caſe lies againſt B. for 'the Sheriff could not re- 


rains the turn a Devaſtavit; and if this Action does not lie, the Party is without 
£ONntrary. 84 Remedy. 4 \ 235 NY 338 „ ᷑oͤGw -( HTO OY ; V 
And gz. If f 


aàzn AQtion will lie in ſuch Caſe ? It might as well be ſaid an AQion would lie againſt a Man for avoid. 


ing the being taken in Execution.—la the principal Caſe, an Action would lie againſt the Executor, 
ſuggeſting a Devgfavi/, and on Proof Judgment would be obtained againſt him de bonis propriis 


| *Page56 If J. declares that he had obtained Judgment againſt J. S. for 100! 


| and that 100/. more was due to him for Rent Arrear, that he intending 
8 to take out Execution, and alſo to bring an Action of Debt for the Rent 
Tonſtall, in Arrear, (the faid J. S. being then poſſeſſed of Goods and Chattel 
adjudged on ſufficient to diſcharge the Whole) which being very well known to B. 
Demurrer (the Defendant) he, by Covin conſpiring with the ſaid J. S, to defeat 
2 de him of his Execution, and of recovering of the 8 for Rent Arrear, 
che Houſe Procured the ſaid J. S. to confeſs a Judgment for 160/. (of ſuch a Term) 
of Peers, to one J. N. ubi revera the faid J. S. did not owe any Thing to the faid 
IN. and that he ſued out Execution on this feixned Joy ent, by Vir. 
tue whereof he ſeiſed all the Goods and Chattels of the aid J. S. which 
hee efloined to Places unknown, and converted to his own Uſe, by Rea. 
ſon whereof the Plaintiff loſt his Debt; the Action well lies. 
Leon. 240. Allo for Injuries done to a Man with e e to his Wife, as by hav. 
Noy 10, 105. ing criminal Converſation with her; witk Reſpect to his Child, as by 
Kelw. 180. inticing him away, or by inticing away his Seryant; or if my Servant 
2 Lev. 63. without Cauſe or Licence departs from my Service, and J. S. knowing 
dim to be my Servant, retains him in his Service, and ſo keeps him; 
* If in an Action lies *. e e : Die: 
the Servant ſhould not be previouſſy ded, and if an Adion would lie for any retaining of the 
Rol.Abr.88. So if a Man digs a Ditch in the Highway, into which my Servant falls 
2 Bulſt. 334. and breaks his Thigh, by which I loſe his Service for a long Time, | 
* Rep. ſhall have an Action on the Caſe againſt him (a) for the Loſs of his Serivce. 
() So for digging a Pit per quod. J. S. for whoſe Life I hold Lands, was drowned. Keb. 847. 


 Fide Aſ- | i Alſo Actions on the Caſe are proper for Injuries in diſturbing one in the 


ſumpiit. ' Enjoyment of any Right or Privilege he is intitled to; as if the Beadle 
496. of an Hundred ought by Virtue of his Place to have by Preſcription cer- 
| tain Gallens of Beer of every Brewer at a certain Price, if the Brewers 
+ E. * will not ſuffer him to have it accordingly, an Action upon the Caſe lies +. 
tion, would now be adjudgedto le? 5 . 


, ＋ 


H. 4. 4 If a Man ought to have Toll upon the buying of Cattle in a Market, 
4 if one buys Cattle and does not pay the Toll, an Action on the Caſe lies 
u. s. againſt bm. bis by 
Fitz. Aflion' ſur le Caſe 26. S. C. Bro. 35. S. C. Rol. Abr. 106. S. C. So if Perſons coming to Mar- 
ket, are diſturbed, by which I loſe my Toll, an Action on the Caſe lies. 11 H. 4. 47. b. Rol. Abi. 
106. Vent. 26, 28, or if upon a Sale in a Faiz, a Stranger diſturbs the Lord in taking the Toll, an Ac- 


U 


* 


— gd \ k S 2 


ACTIONS o Tar. CAS E. 


ment of Toll, and one takes Toll of my Tenants in his Fair or Market, 10% 297+ 
an Adion on the Caſe lies againſt him . | | IRE "0-0 


- 


2. If a Man diſturbs my Steward in holding my Leet, an Adios on the 38H. 6. 16. 
if Cafe lies anf x ont hoy EAN HT 35 0 So if the 


; | „ꝙCC*˙*V eis 1 1 FN 1 13 Lord's Ser- 
Lants are diſturbed in collecting his Tithes, 19 R. 2. 52. Rol. Abr. 10). 80 if a Stranger who has 
no Right, holds à Court in my Manor, and by Diſtreſſes, &c. ſo impoveriſnes my Tenaats that they 
cannot pay their Rents, an Action on the Caſe lies. 1g H. 4. 11. Rol. Ahr. 106 


If a Man hath the Aſſiſe of Bread and Beer, Fines, Amerciaments, - 
and other Matters of Frankpledge, by the King's Grant, and he diſtrains 
for an Amerciament, and a Stranger makes a Reſcue, an Aclion upon, Page 57 


the Caſe lies againſt him. == 3-904 SHI. 


ol, | EE RTE ms Del Kol, Abl. 
ng 106. If in an Action on the Caſe the Plaintiff declares that q. Z/izaberh did grant to him the Office 
nt of Steward of the Manor of D. and that the Defendants cem the Plaintiff ad exercend? dictum 
1; HF ium, & vadia, froda, commodo & preficua thereto belonging aber e & percipere, vi & armis impedi- 
> Prrunt Tc, this is a, good Declaration, notwithitanding the Cauſa Cauſerr, vin. the liiterruption of 
B. be Plaintiff to exerciſe the Office, is laid to be done Vi & Arnis for the Cauſa Caufata, vis. the 
eat BRIT. os. of the Fees is the Point of the Action. 9 Co, 50. 4 Leon. 243. Hob. 189. Palm 46. 2 
ar, Brownl. 332. Cros Car.-357. 2 Rol. Rep. 139. "© J)) 2 
HATES FH OST ON. r #3 l 
m) If the Sheriff of the County, or his Bailiff, executes a Writ in a Fran- 9 Co. 28. 
ail chife or Liberty of one, who by Grant or Preſcription hath the Execu- Man, 399+ 
ir- . : a 2 go . _ ; . | T4 © Fi - «* . 
bf agopadtoumetriobdoo 8 
vs We are next to inquire for what Wrongs and Injuries committed by © - OB” 


Officers and Miniſters of Juſtice, and others, acting contrary to the 


: Duty the Law lays on them, with reſpect to their Trades and Callings, 
by an Ae ̃̃üͤ ͤ will Te,” And therefore,” ũrVN fn ee Oe UTR OY 
an 9 ee 
ing 1. Where an Action on the Caſe will lie againſt Officers and Miniſters 


of Juſtice. „55 155 
It ſeems agreed, that (a) no Action on the Caſe lies Fa a Judge 9 H. 6. Ce. 


e Van Tenapes within a certain Senjority, ought Time ont, of Mind 25 E. 3.36, 
i to go 5 to every Market and Fair to ſell and buy Goods without Pay- Rol. Abr. 


* Would not Treſpaſs by each Perſon injured be æ more certain and effectual Remedy? ?? 


4 


' the pf a Court of Record for a wrong Judgment, and that if it appears to taboos 
have been an (5) Error of his Judgment, he is ſubject to no Proficution 5 955 1 8 

RM hatſoever. | 1 | 3 f ; 5 — Hawk, 
$ | 4 8 l Ea 1 © 5 i, : 1 f FT. f f . * DU I 2. 5 
1 a Hawk. P. C. 4+ 85. (4) Not axdinſ a Judge of an inferior Court for taking inſufficient Bail, Hutt, 
1 4 120. An AQion e a Judge of the Stannary Court, for refuſing a Plea which by Law he 
Vi dught to have accepted. 2 Rol. Rep. 498. We Jene, Jult. ceteris abſentibus;, but for this vide Title 


Billr of Exeeptions, (6) But for Corruption they are puniſhable, the Judges in Amer Hall, pro- 
rly by Impeachment in Parliament. I Hawk. P. C. 192. Inferior udges by Information, At- 
achment, &c. for which vide the Heads, alſo the Head of Offer and Officers, and 1 Salk. where per 


the 1%, the Mayor of Hereford, for giving Judgment for his own Leſſee in Kjectment, was committed“. 
adle As to the Immunity of the Judges from Proſecytions vide 31 Ed. 3· ſt. 4. c. 17. , 
Fer- 


If the Plaintiff declares that he affirmed a Plaint of Debt in the Court Leon. 189. 
of B. againſt C. and thereupon cauſed C, to be arreſted, and that the _ | 
Defendant (being the Mayor, Town-Clerk and Gaoler of B,) did con- 

ſpire to delay the Plaintiff in his Suit; and in Peril of his ſaid Debt had 

let C. go at large, without taking any Rail; this Action does lie, for the 

not taking of Bail is not the Cauſe of the Action, but the Conſpiracy, 


in Bank, by which the Tenan loſes his Land there, by Recovery, he F. N. B. £3 
may have an Aion upon the Caſe againſt him, ; 8 * Ponta 
92. S. P. AAion againſt the Under Steward of a Court-Baron, for proceeding aft ieee 
Cauſa delivered. 3 Leon. 99. adjudged, ' Againft a Clerk that had the Cullod) or N 2 
lufteredit to be altered. Raym, 53. Sid: 77, Keb, 28, 346, ide Lev. 64. | | 


? 


If the Bailiffs in Ancient Demeſne hold Blea after the Record is removed 14 k. z. Ls | 


—— —e on rs a = 


— — 


Ks 5 ſe Ay 3 | ; os! 8 1 DR > +: ak = "A Ones. fe „ 
aloft. 226. If an Eſcheator returns a falſe Office, contrary to What was found by 


5 £ : F Pa 5 1 de 2 ; 2 1 1 * 98 Ne & 
(a) 77. Stat. 27 Eliz. c. 13. But for this vide Title Juſtices of rhe Pere. *The beſt Method 


212. fer of another, and can do it and does it not, an Aion upon tlie Caſe lies 


Means to force the Defendant to appear ; but it was ſaid, That if it had 


Bead of Parotum babes, or Languidus, when the Party is at large without Bail, an 


ACTIONS o rA CASE: 


*y 


9 H. 6. 60. the Jury, in Prejudice of the Party; un Aon" upon the Caſe lies ãgainſt 
Rol:Abr92: him; for in this he is barely an Officer, and not a judge. 

cane 323. If my Servant is robbed and he goes'to' Juſtice of Peace and prays to 

de examined touching the Robbery, and the Juſtice refuſes to examine 

dim, fo that I am thereby damnified, and cannot proceed againſt the 

Hundred, I ſhall have an Action againſt the Juſtice; for the Examination 

dy him in this Caſe is not as 4 Judge, but as a particular Miniſter by 
the (a) Act appointed for this Purpoſf e. 


would be, to go to another Juſtice, and move the Court of X. B. againſt the firſt for an Information, 
Fn 5 III! %%% D.. 1 LYNE SORT 6 


© (4) If a Summoner of the Eccleſiaſtical Court falſly and me ciouſly 
"= -* * colore Officii ſui of a Snmmoner, to the Intent to ſcandalize J. S. with 
the Fame of Incontinency with JJ. and to put him to Expence in the 
Feoͤecleſiaſtical Court, cites, J. S. to appear for Incontinency with 4. upon 
wjich J. S. appears, and is there charged by the — np it, and 
upon his anſwer diſcharged, by which he is put io Expence; J. S. may 
have an Action upon the Caſe againſt the Summoner upon ſach « Peck. 
TFT / / / % Eo Aeal SPI, 28.55 mack 
* Page 58 as it is alledged that he cited *him falſſy and maliciouſly, & colore Offci, 
Rol.Abr,94. it ſhall be intended that he did it without A 
Carlian'an /%%///%%C%CC%VVJV%V%%%0E0w%h ONT TO PPG 007 V1 
Mill, Cro, Car. 291. S. C. Doug. 629. 1 Term Rep. 493. 4Term/Rep. 247, Jones 312. 8. C. 
(6) Like Point in an Action againſt Churchwardens\for tuchi a Preſentment. Cro, Car. 283. Jones 
305. 8. P. Rol. Abr. 112. pl. 9. Like Point againit Churchwardens. 2 Mod, 52. Like Point, 
pag 86. Sid. 463. Lev. 92. Like Point adjudged. , 1 Hawk. P. C. 13. Cowp. 424. 2 Tem 


(c) 3 Bulſt, 


* 


eh) If a Miniſter of Juſtice hath a Warrant to (J) attach (e) the Good 


(ale Dictum againſt him. 
Ch. Juſt. "I. . 55 offer Pj of IS, 8 3 33 3 
Moore 432. Like Point per Curiam. (d) So if I ſhew I. S. to the Sheriff, and give him a Writto 
arreſt him, and he does not. Cro. Eliz. 873. per Walmſly. (e) But if upon a Capias Utlagatum be- 
fore Judgment, the Sheriff neglects to extend or ſeize Goods, &c. this is the King's Loſs, and the 
Party ſhall have no Action, 'thouzh it was objeQed, the Sheriff 5 would have been: 
| | en ſhewn that the Sherif 
night have taken his Body. &c. there would have been more Reaſon to ſupport the Action. Vent q 
For thisvide If a Sheriff makes a falſe return, as if he return a Cepi Corpus and 
. Aion on the Caſt lies againſt him for the falſe Return; but if he had 
Actions. taken Bail, though the Party does not 2 2 5 at the Return of the Writ, 
| yet no Action lies againſt the Sheriff; for by the 23 H. 6. c. g. the She 
riff is obliged to take Bail. Þ ls e ee eee 
26 AM. 48 If the Sheriff returns the Tenant ſummoned in a Real Action, when 
Rol. Abr. a. he was not by which he (/ loſes by Default, an Action lies againſt him 
T.. / on J) 
Actions the 3 33 V 
Sheriff is liable, vide Head of Sheriff. (/) For the, Aifgment thould ſtand, and the Party is put to 
his Remedy againſt the Sheriff. Moor 349. Ero. Action fur Caſe 5. Gouldſ. 128.7 
vl take it forgranted the Court would now, on Motion ſet a udgme went, ſo obtained, aſide, Not 
withſtanding which the Action might lie againſt the Sheriff. J e 96 „ 


2 Rol. Rep. If at the Petition of 4. and the reſt of the Creditors. of B. a Commil: 
= ont by. ſion upon the Statute againſt Bankrupts is iſſued out againſt B. and 
Head of | thereupon the Commiſſioners ſit, and offer Interrogatories to C. and he 
Bankrupts; refuſes to be examined, and by them thereupon is committed to Priſon, 
and Gao! and the Gaoler ſuffers him to eſcape, 4, ly . 
— i. th yp ß + wt ĩðͤ ß 


If 


f 


* 


* 
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If a Warrant upon a Fieri Facias to levy a Debt at the Suit of J. S. be Ror Rep. 
directed to an Under-Bailiff of a Livery, and he by Virtue thereof levies Rol abr. ps. 
the Debt, and after conceals the Writ and makes not any Certificate cee 
thereof, an 42on on the Caſe lies againſt the Under-Bailiff, becauſe he and Bailiff, 
has done a Perſonal Toft. of w# K 


So if a Diſtreſs at the Suit of A. iſſues out of the Court of C. directed A 
to J. S. (who is not the uſual Officer) to diſtrain the Cattle of B. &c. or upon aWrit 
that B. ſhould. find Pledges. to appear the next Court; and thereupon of Error 
J. F. diſtrains the Cattle of B. and after re- delivers them to B. without A 5 2 
taking ſufficient. Security, &c. and B, does not appear, &c. an Action lies In Gheyder 
againſt J. S. woe eee is no known Officer, but ac vice only. Court. 

If a Summoner of the Eccleſiaſtical Court, upon a Premonition dixect- —— | 1 
ed to him by the Eccleſiaſtical Court, to warn F. S. to pay certain Colts. 2 BW. 286. 
uly awarded againſt him by the Court, returns to the Court, That he hath: 1 
vith warned the ſaid 7. 5. by, w ich the ſaid J. S. is excommunicated, where Rol. Rep.63- 
the WWW in Truth he never warned him; J. S. may have an 4&ion on the (aſe. S:C.athudg- 


Pon BY againſt him for this falſe Return, though he be an Eccleſiaſtical Officer; ed between 
and i for the Excommunication is a Temporal as well as a. Spiritual Diſadvan- Ponte and 
mi) tage, as during its Continuance he cannot bring an Action, and is liable. 77 
cha 5 o an Excbmmunicato Capiendo. | | „5 
ch BF If a Fieri Facias de bonis Ecclefiaſticis of J. F. be directed to the Biſhop gid. a” 
fici, of E. and he returns Quod nulla habet bona Ecclefiaftica, which is falſe, an Keb. 947. | 


Adion on the Caſe lies againſt the Biſhop for this falſe Return. | Lo 
If upon a Mandamus to reſtore J. S. to his Place of a Sp of P. vel 11 co. 99 


5 auſum nobis ö gif, the Mayor, &c, return a good Cauſe, the Matter of James 
— which- is falſe, an Action lies for the falſe Return. 7 61997 enn, - 
Term | | | - - Caſe, fer 


Curiam. So an Ad ion lies againſt the Mayor and Commonalty of L. for nakits a falſe. Certificate. 
df a Cuſtom. Hob. 87. So againſt the Surrogate of a Kiſhop, who makes a fall Return as hs 
aſtom of chuſing'of Churchwardens. 3 Lev. 362. Jide Carth 227. 2 Salk. 428, pl. 1. 430. pl. 5. 
Ld. Raym. 301. Vide Tit. Mandamus, And Note, That regularly an Adtion on the Caſe is the pro- 
er Remedy for all falſe Returns. : EI 9 


: 7 f 4 


* If the Plaintiff declares, that within the City of London there is an * Page 59 
ancient Bridge, and that by Cuſtom of the ſaid City two Officers to look 
after it, called Bridge-Mafters, by the Citizens at a Common Hall aflem-... © 
dled have been yearly, choſen or continued; and that if one of them 8 
ithin the Vear hath died, another for the Remainder of the Vear hath a | 


em always been choſen as aforeſaid, and that there are certain Fees and Pro- Sir Samuel 
ad ts belonging to the ſaid Office; and that 4. and g. were elected to this Sterling, ad- 
* Dihee; that A. during his ſaid. Year died, and upon a Hall, by the De- judged fer 
e ied endant (bein then Lord Mayor) called for the Election of a Bridge- e. 155 
Wii, later in the Place of 4. then and there, the Plaintiff, and one J. S. as Vaughan, 
e She- ompetitors, ſtood for the ſaid Office; and thereupon the Queſtion did and Vent. 


riſe, Who had the greater Number of Electors? And the Plaintiff did 205 


whe er his Number to be the greater; and thereupon did requeſt the De- 0.4 POR 
ſt him endant, that according to the Cuſtom they 5 go to 1 Poll, tans | 


he Defendant did refuſe to number the Polls, and made Proclamation B. R. affirm- 
hat the Electors ſhould depart, and diſcharged the Court, and J. F. was © beta 
worn; per quod the Plaintiff loſt the Profit of the Place, &c. this Action 7... 


les as well for this (a) injurious Prevention of him in obtaining the 3. 0. And 
plhice, as for an Hindrance of him in the Execution thereof; for qui there the 
Aruit medium deſtruit finem. | i pas "yy. 
| = laid, that i 
ie Electors were ſo divided, that the Plurality could not be known by the View, the Mayc 
d grant the Poll, and that the KleQors were ſo divided, &c. And les - 2 e 
. the Action lay; though it was not averred that he had been elected if the Poll had been grant= 
u; for the Mayor did not his Duty, and that the fer gued he loſt the Profits of his Place is fuffi- 
ent aſter Verdict. (a) If upon a Writ de Coronatore eligend the Sheriff will not return him Coro- 
r that is choſen by the major Part, an Action lies. 2 Vent. 26. Vide 2 $1, 168, 169, &c. 3 Keb. 


+ 859, Piyerſity between an Office of Government and an Office of Profit. 
A * de- 


K | 

3 AcrfoNs o u CASE 3 
Salk; 20,24, . declares that the King's Writ ifſued, and was delivered to the 
25 


&c. Sheriff of Bucks, for Election of Members of Parliament in his County ; 
Lord Raym. that the Sheriff made out his Precept to the Defendants, being Conſta- 


1 8, &c. 2 


> ai, 174 bles of the Borough of 4zleſbury, for the Election of two Burgeſſes for 


pl. 8. St. that Borough, which was delivered, and the Burgeſſes duly afſembled to 
Trp e, da &0. and that the Plaintiff being duly T un Beten and ready to 


5 ing the Premiſſes, maliciouſly obſtructed him, and would not allow or 


Ke. Aſhby, receive it, and that without his Voice two Burt effes were choſen; it 
1 was adjudged after a Verdict for the Plaintiff in B. R. by three Judges 


adjudged againſt Hole Ch. Juſt. That ebe A&tion, did nor ie; their chick Reaſons 


by three „ were, That this was a Parliamentary Offence, and properly (a) inquir- 
We: je theee; that to determine it here, wy Sworn, ramps of Ju 
rty had ſuffered any Injury; 


an AQion ; FS FAT]: 12 ' : 8 de $740 & 
Jams 0 Judge, and therefore not liable to an Action; and per Powis Juſtice, he 


+ The Caſe at large of Aſtley and White is publiſhed in a (mall Volume, and is a valuable Book. 


* Page 60 * 2. Where Caſe will lie for Torts and Injuries committed by Perſons 
\ 2.4 14. contrary to the Duty of their Trades and Callingss. 


a 
4 


— 


0 90 £ If a Man (4) delivers Goods to a (c) common Carrier, to carry them to 


Vide forthig à certain Place, if he loſes them, an Adlion upon the Caſe lies againſt him; 
Tre for by the common Cuſtom of the Realm he, ought to carry them ſafely, 
ead o path "bp *** e eee 
rover and Conuer fn. () An Adi ion lies againſt a Ferryman that refuſes to carry Paſſengers. 
rd. 163. Vide a ſpecial Declaration againſt a Letter-Carrier, for the Non-delivery of a Letter 
delivered out to him at the General Poſt-Qthce. Rol. Ent. 103. (e) So againit a Lighterman, Maſ- 
ter of a Ship, or Owners. Rol. nie 2 Lev. 25 Hob. 25. That the Undertaking makes him 
a common Carrier, Cro, We id. 245. Vide Head of Bailment. So if they are damaged. 
Palm. Sag. 80 if he be robbed gf them. 4 Co, 84. 2 Sand, 380. . — 


Rol- Abr. 3, So if an Inn- Keeper refuſes to entertain a Gueſt, on Pretence that his 
4. But for Houſe is already full, an 4410: on the Caſe lies againſt him; ſo if the 


eder Goods of his Gueſt are ſtolen or loſt in his Houſe, &c,*, 


Inns and Inn-keepers. 1 Sed qu, If the Gueſt takes Chang of the Goods himſelf, and does not 


leave tem to the Cate of the Landlqrd, if an Adton will 


Rol:Abri91, „ hs uf New 5 
Sand. 312 on the 1 lies againſt him, 


(HKetwi50. If a Smith (4) refuſes to ſhoe my Horſe, or if he pricks him, an dio, 


nel, Abt. So if 4 Farrier kills my Horſe with bad Medicines, or by Negle& in 
210, * curing of him; an Aion on the Caſe lies, without any expreſs Promiſe. 

oY » Os 49. 5 i þ | . | : bf 

That an Action lies againſt a Barber for barbing the Plaintiff negligenter & inartificialitty, 2 Bulſt. 
$33. Vide Hob, 211. 11 Co. 54. Sand. 3 12. Before 5 Elis. 4 4. no Man . from 


xerciſing any Trade, but he that performe4 it falſly and inſufficiently was anfwerkble in an Action. 


* 


/ 


i F ̃ l 2 dh, EEG on. 
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1 
ACTloNs on ru "CASE. | | 
Pe. a Client receives an Injury by*the Neglect or Fraud of his Attor- Vie Tit. 
y, an Action lies; (4) as if an Attorney 1 1 Judgment n (0 Winch. 
hi Client by Nil dicit, when he had a Warrant to plead the General C Win 
Iſfue: (e) So if in a Plea of Land he makes Default; . 7 * or if an ho 85 Rol. Abr. 


ney by Colluſion with J. S. and without any Warrant om me ap 5. 
for me in an Action of Treſpaſs at the Suit of J. S. and ſuffers Ne 7 F. N. B. 


queſt to paſs againſt me by Default, whereupon 9 8 . recovers 8 5 Jas: 5 


me, I may have an Aries on the Caſe. FEY ad i jolt „ 695. A 

| wt Dyer 362+ 
stile 426. 2 Sid. 171. Comb: 2. And Whether the Agent mall her be 3 Cro:Jace 
344, 695. z Inſt. 122. Keb. 89. 2 1 1 dae 1 WIRES gs will Ny Ent a ee, 
vide Rol. Abr. 10, 91. 


* The Courts have {frrmtiqaare Power over their . and $ Parties hers jo Cie 0 


| aa and come i in due Cas the Court will Ove 
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(6). wayere. an ation. on the Caſe will lie "td a” 
- Nuitance, and therein of the INRA of 
- multiplying of Actions. 5 85 


3 * 6 % 


is clearly agreed, that FI a bolt Nuiffnice, which is an | Offetice Pry 
Lags the Public, either b 15 doing a Thing which tends to the Nuiſances. 
noyance of all the King's Subjects, or by neglecting to do a Thing Oo, Lit. 56. a. 
which the common Good requires, no Action on the 2 will lie; for wy ADR), 
this would create a Multiplicity of Actions, one Man being as well inti- 2 Rol. og 
tled to bring an Action as another; and therefore in ſuch Caſes the Re- 14, 14r. 


medy muſt be by Indictment at the Suit'of the mg 2 501 pp 0 ; 
O. 18. 


9 Co. 113. 2 Browul. 147. van. 341. 50. * ee + 3 Mod. 94 Carth. . i. "14. Rayme 5 


486. Salk. 15. pl. 1 


* WK. 


* But if by ſuch a Wat 81 ſuffer a 1 8 1 2X as as The rag 6 1 


ſtopping up a Highway with Logs & c. my Houle e me, 10 whic CooTht: 26: 
I am wounded or hurt, an Action lies, *% 5 1. | 


F 


446. 
Keh. 84. 2 Jones 157. Vide the Authorities fſabra.' Vide Canh. 191, 451. Salk. 15. pl. 17. 


| What ſhall be ſuch-a ſpecial Damage as will maintain the Aion. 2 Com. TY 398. 4 Com. unt : 


471. 1 re 142, 2 55 


Alſo an Adiion lies for ng a Nuiſance, as . for 125 10 a Sk. 10. 
Nuiſance 2 Bie Febr. the Defendant pleaded a prior Action brought for pl. n 
erecting a Nuiſance 20 Die Martii, and a Recovery thereupon, and aver- Load 4 
red theſe to be the fame Nuiſance and Erection; and on Demurrer the 320% 
Plaintiff hadJudgment; for tho? he cannot have a new Action for the 


_ Erection, yet he may for the continuing the ſame een 5 


\ © This means where the Nuiſance is of a Private Nature: . Ee 


7 


af 
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ACTIONS, on rn CASE. 
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(Ii) Cühbere an Attion on the Caſe will lie koz a 


** 


Tonfſpiracp, and opprellive Proceedings in 


— - 


* 


x 3 + N 2 Pe” F 4:49 | ky 4 Ron ; 1 2 23 + 
+: Profecutions/and Suits at Law. 
; (OL EE WEIS SOT SOMEEC F123 oy hy FE CCI 1 JPN 7 Ab atÞ, 73 


Kol. Abr. IT. ſeems agreed, that for (a) a falſe and malicious Proſecution for any 


21% | Crime, whether Capital or not, by which the Party may be put in 
Several Peril of his Life, ſuffer in his Liberty, Reputation or (6) Property, an 
Sai Action on the Caſe in the Nature of a Writ of Conſpiracy lies; whether 
(a) How far the Proſecutor proceeded ſo far as actually to exhibit an Indietment, on 
the Proſe- which the Party was acquitted, or not. | e 
/// ̃˙ĩ ᷣi . mn ß 
be falſe and malicious, and without prohable Cauſe of Suſpicion, vide Cro. Eliz. 70, 134. Leon. 107. 
Kelw. 81. Mod. 600. Danv. 212. and Salk. 15. where fer Holt Ch. Juſt, That this Action is not 
to be favoured, becauſe it deters Men from proſecuting; and therefore, if the Grand Jury find the 
Bll the Defendant ſhall not be obliged to ſhew a probable Cauſe, but it ſhalllie on the Plaintiff's 
Side to prove an expreſs Rancour and Malice. Quere, how far the modern Practice of granting 
, 2 Copy of the Indie ment upon an Acquittal, makes it neceſſary that ſuch Copy ſhould be produced, 
in order to- prove it a falſe and malicious Proſecution. And vide Carth. 416. Ld. Raym. 374. 12 
Mod. 208, 21t: 5 Mod. 304,475, 408.“ (5) It has been held, that for exhibiting an Indictment, 
which only affected a Man's Property, no Action lay, if the Inditment were inſufficient, or the 
Bill found Tencramus by the Grand Jury. Vide Danv. 208, 209. Several Caſes put Pro and Cr. 
And Salk. 15. in Margine, that in an Action on the Caſe for majicioufly procuring H. to be indicted 
for exerciſing the Trade of a Badger without Licence, per quod he was put to great Expence; in 
Which it was agreed, that the India ment was inſufficient ; It was reſolved by Parker Ch. Juſt. and 


1 the whole Court, upon great Conſideration, That there was no Reaſon for this Diverſity between 
| a malicious Proſecution upon a good Indictment and upon a bad one; and that this Action will lie 
=_ as well for Damage by Expence, as by Scandal or Impriſonment, though the Indictment be inſuffi- 
| cients Hil, 12 Aan. Jones and Gwin, 1o Mod. 148, 214. Gilb. Caſe 188. Les 5 
3 The Declaration ſhould ſtate the Indictment, and then of Courſe, it is neceſſary to produce and 
me roye the Copy. The granting the Copy, gs not, nor is the Indict ment itſelf any Proof of Malice, 
at mult be proved from the Conduct, Expreſſions, &e. of the Proſecutor. „%% ron of 

| 


If a Juſtice of Peace malitioſ & invide mackinans F. S. de bonis, neminis 
4 Leon. 187. e eee a "uf 
| Gro, Elis. [a1 & vite deprivare, directs his Warrant to ſeveral Conſtables to a 
| 130. S. C. 1 e J. S. alledging, in his ſaid Warrant, that J. S. was accuſed 
Cowp. 172. efore him for ſtealing of an Horſe; whereupon he is arreſted, and de- 
e tained till he enters into Bond for his Appearance; whereas he was not 
3 6 1 570 aàccuſed, nor ſtole ſuch Horſe; an Action will lie; for tho? the (e) Juſtice 
1 Term is excuſed when upon a falſe Accuſation he ſends out his Warrant, yet it 
. 2 is otherwiſe where he makes it out without any Accuſation at all. 
c) If a Juſ- | 4 : 5 8 „ 
tice of Peace procures ſome Witneſſes to appear and give Evidence upon an Indi ment, that is 
but his Duty; and though his Name was indorſed upon the Indictment to give Evidence, yet this 
made him no Proſecutor, and ſono Action lies againſt him for a malicious Proſecution, Vent. 47. 
2 Keb. 572. f „ „ e | 8 
Bat if he was the principal Inſtigator of the Proſecution, and aQted maliciouſly, an Adion 
Youu lie. againſt him I mean where there was not a reaſonable or probable Cauſe for the Pro- 


Fi: Rol. An Action on the Caſe lies againſt Church-wardens, for that they falſly 
Abr. 112. and malicioufly, to tHe Intent to draw the Plaintiff within the Cenſures 
and 2 Bulſt. of the Eccleſiaſtical Court for Adultery, preſented” him there, upon a 
82 >: de Fame of living in Adultery with J. S. | | 


not lie for an eccleſiaſtical Scandal. Sed Q. If it will not lie for the Expen | 
Vexation, attending Defence ? V e TR and 


page 62 If 4. was Church-warden of B. and at the End of the Year gave up 
| his Accounts to his Succeſſor, and yet A. is falſly and lion cited 
by D. into the Eccleſiaſtical Court to render an Account, and at the Re- 


queſt 


6 


# 
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pe - þ 5 1 £4 0+ 154+. * tan das obo tg , 1 2 Re 1 5e earl 6 a | * 
queſt of D. he is excommunicated for not rendering up his Account; xaym 418. 


d an Action lies againſt D. notwithſtanding this Sentence was given by S 12 
n the ſakes. e | on 1 95 9 2 NE F 
| Plaintiff declaring that the Defendant knowing the Plaintiff had before had made up his Accounts, 
which were approved by the Pariſh, &c. Vide Hard. 194, 195. 8. C. and a long Argument. 
4 10. If the Sciens is not, in ſuch Caſe, abſolutely neceſſary. to ſypport the Action? | 
. But it muſt be obſerved, that there is a great Difference between a Salk. 14. BI 
1 falſe and malicious Proſecution, by way of Indictment, and bringing a 3 Lev. 200. bh 
Civil Action; for in the latter, the Plaintiff aſſerts a Right, and ſhalt be Hob. 3 4 bl 
amerced pro falſo clamore; alſo the Defendant 18 intitled to his | Coſts; 88 13 a in 
V. and therefore, for commencing ſuch an Action, ' tho? without ſufficient) 3 \ 
Mt Grounds, no Action on the Caſe lies Bull. N. P. 6. 5 
* 5 85 JJ. ¶P on, ae: Ee 097 39 AD. ; 2 Burr. 807, i 
l I Term Rep. 110. But if the Party hath been held to Bail, a ſpecial Action will lie. d 
7 Rut if the Plaintiff declares, that he being arreſted in Midgdle/ex at the gid. 424. . 
t, Suit of the Defendant, and the Defendant intending to detain him in 2 Keb. 546, 5 
7 Priſon, falſe & malitioſe dixit to the Sheriff of Midalgſix, that the Plain. Mod: 4 ” 
0 tiff owed him 5000. requiring him to take Bail accordingly, per quod he Lo g. | 
5 was detained in Gaol ſeveral Days; this Action lies, becauſe of the ſpe- die. N A 
5 kg 3 | . 1 3 W OR 
d cial Damage ſuſtained by the Party on this falſe Affirmation. Sa. 14 | 
” | | 3 ; Ye 3 S, C. cited 
0 and agreed; but it is not enough to declare generally that he brought an Action againſt 15 pr T% . 
i- litia & fine cauſu, per quod he put him ts great Charge, &. but he muſt ſhew/the-Grievanee ſpeci- »« . 
ally; ſor this wide Style 329. Saund. 228, Vent. 12, 10, 86. Danv. 196. ide 1 Salk. 38. pl. g. | 
See Lord Raym. 503. 12 Mod. 273. 2 Salk. 456. 6 Mod 262. Sand. 228. 2 Lev. 275. Hob, 267; 
d Yelv. 117. 5 Mod. 223, 224. 10 Mod. 145. Stra. 114, 219. 12 Mod. 548, 684. F This was before 
5 the Statutes relative to Bail. Sze 13 Car. 2. ft. 2. C. 2. 12 Geo. 1. c. 29. 2 Geo. 3. c. 3 ie 
„5 "EE 7. ; 1 3 1 nn, 1-0 RNA 1 en 
1 If a Stranger brings an Action againſt 4. in the Name of J. S. without 7H. 6. 43. 
5 the Conſent of J. 8. an Action on the Caſe lies (a) againſt him. Te + 
d Lucas 200. 10 Mod. 219. Gilb. Caf. 214. T. Raym. 503. March 47, 8. P,. Cro, Kliz. 629. 
"7 (4) Or there may be Remedy upon the 8 Eliz. c. 2. But Q. Where there are ſeveral Plaintiffs ang 
f one of them gives his Conſent, Cro. Eliz. 236. 2 Sid. 162. If upon an Iſſue between A. and B. 
4 a Stranger, that was not returned of the Jury, cauſes himſelf to be ſworn in the Name of one that 
e was returned of the Jury, and a Verdia is given for B. A. may have an Action upon the, Caſe 
it againſt the Stranger. March 81. Palm. 315. = tl 4 „„ oat . 
̃ - EE endl ae IRS, A eat 
I 4. exhibits a Petition to a Committee of Parliament, rn for Sand. 131. 
5 the Examination of Public Grievances, and therein charges B. being a, LIFE and 
” Doctor of Law, and Vicar General to the Biſhop of L. with ſeveral great Ä 58. 25 
Offences, as Extortion, &c. in his Office; and for the better Manifeſta- Fitzgib. i 
A tion of theſe Grievances, cauſes the ſaid Petition to be printed, and to be 555 „142. 
5 delivered to ſeveral of the Members of the ſaid Committee; yet no Action 2653 
upon the Caſe lies; for this printing and delivering of the Caſe as afore- 3 Gan 
5 5 | ITO , I, 41 
faid, is according to the Order and Courſe of Proceeding in Parliament. 436. a 
| 55 1 8 we 77 TAR T4 - aa ded at 
4 12 Mod. 218. 2 Keb. 361, 462, 466, 659, 664, 801, 832. Lev. 240. Sid. 414. 8. C. Vide G 12 
4 405. If a Man brings a Writ of Forgery againſt a Peer, &c. and the Defendant by the Jury is found; 
not guilty, yet ſhall he not have Scandalum Magnatum, and lay the Charge contained in the Writto, 
be a Scandal. Rol. Abr. 34. Moor 38, Hetl. 55. Hob. 266, No Action lies againſt a Witneſs. 
id for Perjury, in giving his Evidence in a Cauſe, Fide Dany. 1999. „„ 
| In Caſe, the Plaintiff declared that the Defendant maliciouſly levied Catch. 189, 
p a Plaint in Landon, and proſecuted the Plaintiff thereon, ub; revera the l 
d Cauſe of Action did ariſe in D. in Kent, out of the Juriſdiection of ne $4 
e Court of London; after Verdict for the Plaintiff, the Court inclined that show. 194, 
{ i | 1 | TY the 24. 
4. 


ACTIONS TY THE | CASE. \ 5 
rage 65 J weiche n would not lie; for the Plaintiff might. have pleaded to the 


ion and refuſed his Ple he mi ve oy Ky 
Caſes, BR, 1 1 2 Rone 2b * FR wo 5 t i 1 


4. 

But 5 n [and there ſaid, that it was ft to 1 Opinion of all the J Was ; 1 5 FA 
ſuch Action was never held to lie til North's Time. Vide Vent. 669. 2 Jones 214. Hob. 205, 
Cro. Jac. 667. Sid. 453. Sand. 221. 4 Co. 14. No Action lies for ſuing an Attorney in an infe- 
rior Court; for wild knows whether hie will infiſt on his Privilege, and if he does, he may plead it. 
Mod. 209, 210. per Cur. . 1, 10 oh 12 b be "Barnes 3% 155 195 1 8 Barnes 4 
34, 36, 30% eden i , DH THT, 358 
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| * Cale will 1 lie, thou the Par in: 
| as: 25 o Jjured has another ugh the 1 * 


FF one pL REA my Title, whereby I am wrongftilly diſturbed in my 
Poſſeſſion, though I have Remedy againſt the Treſpaſſer, yet I may 
| > e have : an Action againſt him that cauſed the Diſturbance. 
EY 25. If a Man ſtops a Water- courſe, per quod his Neighbour's Ground i is ſur- 
in = rounded, he may have an Aſſize, or Laion on the Caſe, at his Election. 


1 
5 So if he 1 lotum Carſum a from my Watercourſe to my Mill, though: I may s an n Anf. 


ral this, yt 1 have an Action upon He Caſe, at my Klefion. Rol. Abr. 104- 


” 

v > 
117 4 
: 2 
4 


81. 18% If a Copyholder i in Fee ſurrenders a Meſſuage to the Uſe of one for 
| pas 2 Life, the Remainder to another in Fee, and the Defendant (the Huſband 
TE A of the Tenant for Life) pulls down Part of the Meſſuage, c. he in the 
Win Recall ei 8 an Action on on Cale e * 1 5 
and bn. 


+. 4 Sv 


* Where the Büste of any, one in . or $everton| is injured by the Tenant in Poſſeſſion 
or any 1 8 mine _ a) the Gofe, inzhe Nature of an Action of Waſte, may de maintained. | 


Rl. Abr. If oat 00 it Comin Law had re queſted his Feoffees to make a 
2 Bui einge to 7, S. and they had refuſed, no Action on the Caſe lay 
3 836. i then, but his Remedy was in Chancery only. g 
4 Parſor'is gyilty of Dilapidatjons, and after takes another Bene- 
von 2 Te, ts which as former becomes void, his Succeſſor may have an Ac- 
= 27. tion on the Caſe againſt him; though it was objetted, that his proper 
' Earth. . Remedy was in the Spiritual Court. 


r whers an lauen on the Caſe in for» Legacy in een Time, 1 Raym. 23. 0 
_— Keb. 116. 5 ag is 


na. kk * 1 4. — his Hades have uſed Time out of Mind to find a 
tro. Sen, Chaplain to fiag Divine Service, and to perform the Sacraments and 
it were a Sacramentals in * Chapel of B. within his Manor of D. for B. his 

public cha- Servants and Family; and he does not find a Chaplain according to 

NA Abr. the Cuſtom, B. may have an Action on the Caſe againſt him. 


110. Cro. Viz. 664. Sid. 34 An Agion on the Caſe lies againſt a Parſon for refuſing to hs 0 8 
| pork be gh becauſe a Man i bonnd to receive upon a Penalty. Frr. Keb. 947. Sid. 34 dubitatur 
'for not taking Caution of a Party . e Raym. 226. 2 Inſt. 643h 
dne. Orc 47 rere to grant n Carth. 136, 
bs eahere 


lerloxs ov ra cen 
| , 5 uubene Cale will lie though the e Wrong: «Page 6 
doer be puniſhable nell : 


r W the better Opinion of the Books; that a Perſon galt of 
Felony, —— doned, or burnt in the Hand, may he e 98 


Farty is proſecuted there can be no a) Inconyenience in allowing the 88 a 54 
Action, and the Criminal Proſecution ought to be no Bar to it; fo Why Aion can 
ſhould he not anſwer in Damages to the Party whom he hath injured, be broaght 
as well as be made an Example of for the Sake of the na. whom he whit the 


| Party is un- 
hath offended. —² der lad 


ment rh the ſame Crime, for if that were 3 it 2 kinder all en * 
eule g 5 5 


. 


Wife malitio/e, Qc. affirmed herſelf to be unmarried, & /freave requ 

him to marry her; to which Affirmation he giving Credit, e her, W 

being then the Defendant's Wife, by which he was put to great-C large, Len 47: —— 
injured in his Reputation, and greatly troubled in his Conſcience; 3. and ab, 299» 
the Court held, That the Ground of this Action being the SO RNs And ots; 
and n of the Wife, could not bind the Huſband. ker mi- 


In Caſe ain 0 ral 585 3 Plain e that 25 555 9. 2226 * 
A g 


. 
Hey kE 
« = 


den, this 
Action does not e becauſe: the marying of the cron Huband is belongs | 


„N n 


But why: the Plaintiff declared that ſhe was a Virgin \ off good Name WP FR 
and Fame, and ſought to for Marriage by J. S, hes the ndant nbi 
pretending himſelf to be a ſingle Perſon, made Love to her, * marri 
er; when in Truth he was married to another Woman, &c, Wooly 
ſhe became of leſs Coogan and loſt, Fey And the Toure held that the 
Action lay.“ | 


* This is a Caſe very different from m the f former: And . If Noir Readon for th AQioa nat 
lying, is a good one? 
Alter a Man has been indiQed; convicted and paniſhed foran Afault- and Battery, an Action 
lie for Damages; hut if the Proſecutor of ſuch Indictment will not engage to ws 0 
of ARID, the Court, dias in Ros. Caſe will nat give a {news Judge 
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N. Affidavit is an Oath in Wiring 3 | 
| ſing, ſworn before, and atteſted by him who has Authority to 
adminiſter the. ſame... As moſt ee and Orders of Court 
are grounded on A davits, it ſeems impracticable, and indeed unne- 


_ Collaryy/ bo e in eee are to be n of, or * 1 


Againſt in a Civil Action at the Suit of the Party injured for hy the L 147 
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they may be ſaid to be defective, ſhort, or evaſive; this being a Matter 
of Practice; and few Things relating thereto being thought worth re 
jͤ . O08 ue 34-1500: >. 
Woee ſhall, however, under this Head, ſet down what ar en rin y 
(4) The taking and filing of Alſtdavits. 65. 
. e dere e Attidavit is necefiary, '65. 
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he Taking and Filing os atlidavits. 

Style Pract. I Ffldavits were only to be taken by ſome Judge of that Court in 
Reg: 78. . Which they were to be made uſe of. But now, :. 
Bythe 16& © By the 29 Car. 2 cap. 5; the Chief Juſtice, and other the Juſtices of 
17 Car. z. the Court of King's Bench, or any two of them, whereof the Chief 


Lid 


c the © Juſtice to be one for that Court; the Chief Juſtice of the Common 
Chancellor * Pleas, and the Reſt of the Juſtices there, or two of them, whereof the 
"- e or” © Chief Juſtice to be one for that Court; and the Lord Treaſurer, 
Lahe Chancellor and Barons of the Exchequer, or two. of them, whereof 
may im- the Lord Treaſurer, Chancellor or Chief Baron, to be one for that 
power Per- ** Court, may by Commiſſion or Commiſſions under the Seal of the ſaid 
ſons to take © reſpective Courts from Time to Time, as Need ſhall require, impower 
Affidavits. 

Thing depending or concerning any Proceedings in the ſaid Courts, 
, as Maſters in Chancery Extraordinary uſe to do; and any Judge of 
& Aſſize, in his Circuit, may take Affidavits concerning any Thing de- 
pending, &c. as aforeſaid; which Affidavits ſhall be filed in the ſeve- 
ral Offices of the ſaid Courts, and be made uſe of as other Affidavits 
taken in the ſaid Courts; And all Perſons forſwearing themſelves in 
uch Affidavits ſhall incur the ſame Penalties as if they had been taken 
in open Court; the Perſons taking ſuch Affidavits ſhall receive only 

% 15. for ſo doing, beſides the King's Duty, which Duty ſhall be 
uy E to the proper Officers in the ſaid Courts, before ſuch Affidavit 

be there filed or made uſe of.” | ST ; 
a Salk, 461. If Affidavits taken before Commiſſioners in the ants according 
plit to the above Statute, be expreſſed to be in a Cauſe depending between 
| A. and B. and there is no ſuch Cauſe in Court, they cannot be read, 
becauſe the Commiſſioners have no Authority to take them, and there 

can be no Perjury ; otherwiſe if there be a Cauſe in Court, and this con- 
cerns ſome collateral Matter.“ 


„ 


= 


* 


* This muſt mean where the Title of a Gauſe is miſtaken; for many Affidavits are made, pro- 


perly intitled, before Suits are inſtituted. But See Letter C. p. 66. a Note. 


((% oe Oh 20401060055 Tas) anna k „** 
() Where an Allidavit is neceſſarg. 


Fide the ſe- * Law and Practice of the Courts require, that on all Motions 


veral Heads. for an Information, Attachment, Complaint againſt any Officer 
— — for an Offence not committed in the Face of the Court, for a new Trial, 


relating 


.- 


) Where it may be ſaid to be ſhozt and defec- 


« Perſons in the ſeveral Counties to take Affidavits concerning any 


"Rs ö c 
TE I od ET os A 4 
VVV . 


relating to the ſerving and returning of Writs of Proceſſes, c&c. Oath or bye above 
Affidavit be made of what is affirmed, that the Judges may be ſatisfied, 3 
as well of the Truth thereof, as of the Reaſonableneſs of granting Re- Imended. 
lief when made out. een ee 

Alſo by Acts of Parliament AfﬀidWits are made neceſſary, a8 4 Ann. AQs are + 
cap. 16. Jett. 11. enacts, “ That no dilatory Plea ſhall be received unleſs made per- 
« on Oath, and probable Cauſe ſhewn. to the Court; by the 12 Geo, 2. Lies. i; c. 3. 
« cap. 29. Affidavit muſt be made of the Cauſe of Action, and that e e 
sum amounts to 100. otherwiſe the Defendant is not to be held to ſpe- | 


« cial Bail.“ | 


If a Perſon exhibits a Bill for the Diſcovery of a Deed, and prays Re- Chan. Ca. 
lief thereupon, he muſt annex an' Affidavit to his Bill, that he has not 11» 33k 
ſuch Deed in his Poſſeſſion, or that it is not in his Power to come at it; 505 3 _ | 
for otherwiſe he takes away ne of the Common Law Courts, Chan- Rep. 


without ſhewing any probable Cauſe why he ſhould ſue in Equity. WD 
2 ; s | EY 110. It. 
Ch. 5 1. Eq, Abr. 13. 2 Eq. Abr. 13. 2 Freem. 71. 2 Will. Rep. 541. Prec. Ch. 536. 


But if he ſeeks Diſcovery of the Need only, or that it may be Ne Vern. 180, 
ed at a Trial at Law, he need not annex ſuch Affidavit to his Bi 5 


iI; for 247» 
it is not to be preſumed that in either of theſe Caſes he would do ſo“ Page 66 
W abſurd a Thing, as exhibit a Bill, if he had the Deed in his Poſſeſſion. 
Alſo, if he fe 
general Relief, the Prayer of Relief ſhall be applied to the Diſcovery 14. 
„ | A Eq. 536. Gilb, Hiſt, Ch. 52. 


In Interpleading Bills, the party who prefers it muſt make Affidavit : 
that he ra not lads with Eichler of the other Waun I LE 
He who moves for a Ne Exeat Regnum againſt another, muſt make 

Affidavit of the Loſs he is like to ſuſtain by the Party's going out of the 
Kingdom, and that thereby the Debt may be loſt, and that the Party is 
actually going out of the Kingdom „ x1 7 

A Peereſs by her Anſwer owned that ſhe had ſeveral Deeds in her Preced. in 


1 


Power, but did not ſet them forth; and on Motion ſhe was ordered to E. O3. Duke 


amilton 


produce them an Oath, but that Order was changed, and ſhe to produce MAY Tally 


' 


them on Honour only, being in Supplement to her Anſwer, which was gerrard; - 


on Honour. . ut Q 
| . 3 7 ͤĩ⁵²vÄ WO RGET NAT 
Order that a Peer or Peereſs ſhould produce Writings on Affidavit, or be examined on Oath, ay 


to any Thing in his Anſwer, is not good. 


wx 3 Þ 
4 


(C) here it may be ſaid to be ſhozt and” defec- 5 


XN Aﬀidavit muſt ſet forth the Matter poſitively, and all material 
A Circumſtances attending it, that the Court may judge whether 
the Deponent's Concluſions be juſt or not. Ts 7», CRY | 


And therefore, on Motion to put off a Trial for want of a material Fare. 121. 
Witneſs, it muſt appear that ſufficient Endeavours were made ufe of to Comb. 444. 


have him at the Time appointed, and that he cannot poſſihly be preſent,” 
though he may on further Time given. - Ld SE TGA 


Upon a Rule to ſhew Cauſe, the Plaintiff offered ſeveral new Aﬀigda- 2 Salk. 461, 


vits, and this Diverſity was taken, vis. where they contain new Matter, pl, 1, 

and where they tend only to confirm what was alledged and ſworn when 

the Rule was made; in the latter Caf: they may be read, not in the 2 
| i { 


s forth the whole Circumſtances of his Caſe, and prays 4h. in a.” 
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7 (a) An i 


required by wary Expreſſion, 


' 
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Comb. 309. If there be Affidavit againſt Affidavit, the proper Method is ta have. 
Eut e —. f ⁵ ß ĩͤ ß ĩ et ol abba; 


. 


TELE 


* 


cretionary in the Court. FVidt 3 Mod. 108. 2 Will. Rep. 406. where an Aion on the Caſe was 


brought for ſcandalous Matter inſerted in an Affidavit; that the Party is to put nothing in the 4, 


davit but what is material to the Point, and therefoge not to ſet forth the Merits of his Cauſe on 


jon, Stile Prac. Reg; 79, where the Aidavit of one who ſtood in the Pillory was read. 2 Salk, 
rg 9 252 this vids Tit. Boidence, Afﬀidavits to ſupport Motions for Informations muſt not be 
intitled at all, but thoſe of the'Defendant-on ſhewing Cauſe may be intitled, becauſe then there is 
a Proceeding between the Parties in Court. Stra. 704. Andr. 313. What Affidavits ſufficient to 
hold to Bail, ſe? Na. B72 1219, 1226, 1270. 2 Barnard, K. B. 256, 284. Hardw. 114, 131. 
Andr. 71. ſuch avits allowed. 2 Stra. 1209. Barnard. K. B. 111. Fr 


+1t is of great Conſequence to Attornies, to take Care that their Affidavits are not too long. 
They ſhould only contain a fair, conciſe, plain State of the Facts. Long Affidavits, containing a 
Variety of Matter foreign to the Queſtion, cannot be duly attended to in the Hurry of Buſineſs, they 
give Offence to the Court, as putting the Parties to unneceſſary Expences, obſcuring the Matter, 
And taking up the Time of the Court, improperly; and the Attorney is ſometimes compelled to pay 
the Coſts himſelf. . * fas al FT J3Jͥͤ SI TTLG POETS: 
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: A N (a) Agreement is the Conſent of two or more Perſons concur- 


—_— 
o 


e na X ring, the one in parting with, and the other in receiving ſome 
= defined ©" Propetty, Right or Benefit; the Notion of contracting or enter- 
aggregatio ing into Agreements aroſe from the Increaſe of Commerce, and the Ne- 


_ mentium in celſity Men were under of Bartering their Superfluities for Things of 


ve ag 7 real Uſe, and which lay out of the Way of their acquiring; that Men 
Fac 1 ſhould execute their Agreements and perform their Promiſes, tho? made 
Plowd.17.a, without Writing or Conſideration, is enjoined by the Law of Nature, 


Though a but in Civil Societies, and in ours in particular, Circumſtances are re- 


Contract quired which protect the Weak, and thoſe who are under the Power of 


Ks xe others; alſo Proviſion is made a gainſt Fraud and Circumvention, and 
&lemrity that no Man ſhould be injured in his Property by the Turn of an un- 


— 


Law, ma | | ; 3 A 
roperly 0 called an Agreement, yet in the more common Acceptation of the Word, Articles, 


22 Rain nr fn rn en 
©. + Under this Head we will canfider, | FR 

(A) Who are capable of contracting and binding 

- »- themſelves oz others by their Agreements. 67. 

„ (5) Of Agreements which are good in Law, and 

e be detreed in Specie in Equity: And herein, 69. 

18, Of unreaſonable Agreements, and ſuch as may be ſaid 


do be obtained by Fraud cr Circumvention.: | 6g.” 
neat rod łIiUſ]!—!]] !! 8 
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2. Of voluntary Agreements. 0 checks 


3. Of che Manner in which they are to be performed. 71. 
(0) Df Parol Agreements, or ſuth as man be 
id to be within the Statute of Frauds and 
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(A) Who are capable of contratting and binding 
© themielves oz others by their Agreements. 


0 Perſon Non Compos is not capable of entering into any Agreement, But for this 
for an Agreement is an Act of the Underſtandin g which ſuch Per- vide Head of 
s are incapable of, and therefore are to be under the Care of their Ideots and 


Curators or Guardians, by a Commitlion from the Public, Lunaticks. 


2 | NMiade alſo 
8 * 1 1 
a Alſo an Infant for the ſame Reaſon is incapable. of contracting. 1 ead of In- 


Age. 
to perform thoſe Contracts, or give an adequate SatisfaQtion in Damages, 


A Wife during the Intermarriage is (a)-incapable.of entering into page 68 
any Agreement in Pais, being under the Power of her Huſband, =» i Tit. 


Baron and 


VVV ee e Reg A 
(a) But it is ſaid, that if a Feme Covert, by Agreement made with her Huſhand, is to \ 0a 
Copyhold or levy a Fine, though the Huſband die before it be done, Equity will compel her to per- 
form the Agreement. 2 Vern. 61. pl. 52. Eq. Caf, Abr, 25. pl, 6, Upon looking into the Regiſter's 
Bobk it appeared, that the Court made no Decree in it; but it was by Content referred to Mr, 
Setjeant Rawlinſon for bis Arbitration, Eq, Caf, Abr. 62, pl. 2. fer Car, DT | 


4 . 


The Anceſtor ſeiſed in Fee r by his Agreement bind his Heir; 2Vern, 2x5. 
therefore if A. agrees to ſell Lands, and receives Part of the Purchaſe | | 
Money, but dies before a Conveyance is exeouted, and a Bill is brought 


againſt the Heir, he will be decreed to (5) convey, and the Money ; 


8 2 M 
Teſtator's Perſonal Eſtatę is ſufficient to Pay, © 1 100k af 


. 2 j "IS l &X 4 : . 4 4 4 4 GN - * „ k ſumes to 
make a Leaſe for 21 Vears, and dies, his Heir is not compellable in a Court of Equity to make the 
Leaſe, for this is againſt the Common Law, Ceere. Eq, Cal. Abr. 265. pi. 4. 


o to the Executor, eſpecially. if there are more Debts due than the 0 9 | 


* * 
, * 


a de Pather comers e Gon. by x defe@tive Conveyance, Ye ihe - | 
Q 


and dies, the Heir at Law in two Caſes ſhall be compelled to make it of volunta- 
good. 1. Where there is a (c) Covenant for further Aſſurance, binding *y Agee-. 

the Heir, becauſe the Heir is bound by the Covenant. 2, Where there r. 

is a Proviſion made oy the Pather in his Life-time for the Heir, or he (©) 7 * 
hath ſuch a Proviſion by Deſcent from the Father. riage Treaty 
| 15 was to f. 
Sool. per Anmum as a eee . Conſideratjon of a Marriage Portion; J. S. was intruſted N mes 
drawing of the Settlement, w 


per Annum, of which the Huſband took Notice, and talked of making it up ſo much, but dying before 
it was done, his Heir was decreed to make it up, although there was no Covenant by which he 


I 


| hound his Heir to agake it up ſo much, Vern, 10 
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| _ Tancy and £3 
t 1f Infants make beneficial ContraQs, the Law will compel the Parties contraging with them, 


rr 


ich was never read by the Wife; the Jointure ſettled was but 40. 
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0 If Tenant in Tail agrees to convey, or bargains and ſells the Lands for 
338 valuable Conſideration, without F ine or Recovery, and dies before the 
171. Fine or Recovery be levied or ſuffered, the Iſſue is not (a) bound either 
Lev. 239. in Law or Equity, for Equity cannot ſet aſide the Statute de donis; which 
2 Vent. 350. ſays, That voluntas donatoris obſervetur; nor can the Court ſet up a new 
(a) we er Manner of Co nyeyan cin g and thereby ſuperſede F ines and Recoyeries; 
3 a. for thereby the King would loſe the Ferquiſites by Fines on the Writs 
gainſt the of Entry and Fings for Alienation. VVV 
e 3 a Fine and ſuffer a Recovery, and he dies in Contempt and in Priſon for not executing 
of it, yet the Iſſue ſhall not be bound. Vide Eq. Abr. 25. Pl. 4. 205. pl. 2. 2 Vern. 306. 


* 


„ AA; Ow 


Chan. Ca. J. ſeiſed of Lands in Tail, agrees with B. that he and his Heirs hall 

271. Roſs enjoy the intailed Lands, if 4. and his Heirs may enjoy his Fee-ſimple 

and Roſs. Lands; this Agreement is executed accordingly, ind B. had a'Decree 

againſt A. to levy a Fine and ſettle it, purſuant to the agreement; but 4 

died without doing it, though it was decreed that 4. himſelf was bound 

by this Agreement to convey, yet ſince he died before he executed the 

Fine, his Liſue was not bound by the Agreement; but if the Iſſue in Tail 

had approved of his Anceſtor's Agreement, as he did in this Caſe by en- 

tering on the Land of B. then it becomes his own Agreement, and con- 
ſequently in Equity he ſhall be (6} obliged to perform it. 


(8) $0 if the Iſſue in Tail had recovered Part of the Purchaſe Money in his Father's Life-time, 755 
or after his Death, or if he had joined in the Deed with the Father, or covenanted for further Aſ- 

* ſurance, &c. Chan. Ca. 171. Lev. 238. 4 „% è ; of 
1 If there be Tenant in Tail in Equity as of a Truſt, or under an equit- 2 
Chan. . able Agreement, and he for valuable Conſideration bargains and ſells G 2 
9. lh Ca, the Land without Fine or Recovery, this ſhall bind his Iſſue, becauſe the (8 | 

164", Statute de donis doth not extend to it, being an Intail in Equity and a * 

2 Vent. 350. Creature of the Court. 35 % 

Vern, 13. . f 1 Th 
pl. 8, 430. Pl. 412. 2 Vern. 133, 583. Pl. 525, 702. pl. 625. a ho 


* Page 6g * As Tenant in Tail is reſtrained from alienating the Eſtate without 
Bro. Con- Fine or Recovery, ſo he is from charging of it, or diſpoſing of the laſt- 
tra 26. ing Improvements after his Death; therefore if Tenant in Tail ſells the 
I ak, | PR Trees growing on the Inheritance, the Vendee muſt ſever them during 
(e Qu. the Lite of Tenant in Tail, for if he dies before they are cut down, his 
Whetner Iſſue ſhall have them as Part of the Inheritance, and the Vendee though Wi 
he may 185 (e) obliged to pay the whole Sum contracted for, yet ſhall not be allowed Hen, 
5 1 ar kg to cut down one Tree after the Death of Tenant in Tail; for as the 
Wees oo * Tenant in Tail has Power over the Inheritance but during his own Lite, 
Qs If an fo he cannot delegate that Power to er but for the ſame Time; 
Action for and conſequently, whatever remains Part of the Inheritance at the Death for a 
nor ys ee of Tenant in Tail, at which Time his Power over it ceaſes, muſt necel- 
_ edwouldnot ſarily go to the Heir, to whom the Inheritance belongs. RY” 
lie againſt a 8 or 
the Rep: e- 
ſentative ? 
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B) Of At reements which are good. in Law, 
and will be decreed in Speceie in Equity: 
And herein, =}, Lars) e e ayer 64G TIER. 


* 


1. Of unreaſonable A greements, and ſuch as may be ſaid to be ob- 
tamed by Frau enn ðo⁊ ⸗ ß To ne 

TN many Caſes the Party injured by Breach of an Agreement, may (3) Vids Tit. 

| have a Remedy either by Action at (5) Common Law, or by recourſe Actions Af: 

o a Court of Equity; but here a general Rule muſt be obſerved, that 8 my 
at Law, becauſe the Damages cannot be aſcertained by the Conſcience xq, 16> 

df the Chancellor, and therefore mult be ſettled by a Jury, + | +» 


W But if there be Matter of Fraud mixt with the Damages, as if-4. ſues Chan. Rep. 
. on a Covenant at Law for Damages, and B. files a Bill for an Injunc- 1 1 
n upon this equitable Suggeſtion, That the Covenant was obtained AP 
Fraud, if A. files his Croſs-Bill for Relief upon that Covenant, the —- 
urt will retain it, becauſe the Validity of the Covenant is diſputed | 
chat Court, and on a head properly cognizable there; and therefore, 
f the Validity of the Deed be eſtabliſhed, the Court will direct an Iſſue 
or the Quanlum of the Damages. Ls GH oy 
| So where the Agreement is to do ſomething in Specie, as to convey 42. 
ands, execute a Deed, &c. there it will be proper to apply to a Court an agree-. 
df Equity for a ſpecific Execution, to which the Party is intitled, if the ment in Na- 
Agreement be good and ſufficiently proved, when otherwiſe he could ture of a 


duly recover Damages at Law. 3 RN do. wag 


1 5 - | „ 1 ee Specie. 

The Plaintiff aſſigned ſome Shares of the Exciſe to the Defendant, Vern. 189. 
ho thereupon covenanted to ſave him harmleſs, and to ſtand in his pl. 190. 

Place touching all Payments to the King; the Plaintiff being ſued by han pc 
he King, brought his Bill to have the Agreement performed in Specie, NR IN 

nd although it was inſiſted that the Plaintiff wißt recover Damages at 2 Chan. Ca. 
aw, and that this was not a Covenant for any Thing certain; and by 146. 8. C. 
3 is Means a Maſter in Chancery was to tax Damages inſtead of a Jury; | _ 
ser it was decreed, that the Defendant ſhould perform his Covenants ; 

h nd it was directed to a Maſter, that, as often as any Breach ſhould ha 

d en, he ſhould report it ſpecially; that the Court, if Occaſion ſhould 

e de, might direct a Trial in a Quantum Damnijficat, | 


e, So it a Jointreſs brings her Bill to have an Account of the real and Abr. Kd. 18. 


3 ecerſonal Eſtate of her late Huſband, and to have Satisfaction theredut Pl 7+ 

for a Defect of Value of her Jointure Lands, which he had covenanted 

l o be and to continue of ſuch Value; and the Defendant inſiſts, that 

this is a Covenant which ſounds only in Damages, and properly deter- 

minable at * Law; though it be admitted that a Court of; Equity cannot * Page 7@ 

regularly aſſeſs Damages; yet in this Caſe a Maſter in Chancery may 

properly enquire into the Value and Defe& of the Lands, and report it 

to the Court, which may decree ſuch DefeR to be made good, or ſend 

it to be tried at Law, upon a Quantum Damnificat”. . | 
The Condition of a Bogd was to ſettle certain Lands in ſuch a Ma- Abr. Equ18. 

nor, by ſuch a Day; and the Obligor died before the Day; ſo that the pl. 8. 

Bond was ſaved at Law, yet the Court decrecd a ſpecific Execution. : 


: ; 
But f - 
f 92 * . 3 ; > * x * 4 oF a 7 8 Y 5 * 4 7 . 5 * 1 4 FF 
* 
* 


herever the Matter of the Bill is merely in Damages, there the Remedy e Abr. 


chan. Ca. 
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17 5 A7 17. But here it muſt be obſerved, that Agreements, out of which ar 
1 have more than would have been left for the Father (though indebted) 


Paas. bought it for one whom F. was willing to oblige, and thereby got it 
© $I 20 ſomewhat cheaper, when in Truth he bought it for another, Equity 


Bronte) &. $0 where 4. on a Marriage of his Daughter to B. covenanted that 
: "Jefferies, - ſhould have his Lands at his Death cheaper than any other Perſon, and 


z vern. 632. An Agreement for a Purchaſe being obtained by an Attorney from an 


925 where (4) Circumſtances, and are to ſtand or fall according to the Degrees of 


from Heirs that a Court of Equity will much eaſier be prevailed on to diſmiſs a Bill 


time of their {et aſide an Agreement, though not ſtrictly fair, on a Bill for that Pur- 


Lands, but what he had heard from the Purchaſer. Preced. in Chan. 538. Where Lands are fold 


page 71 * But if it be done by Deed duly executed, under Seal, . good 


4 
AC RE B MEN IT S. 


Equity can be raiſed. for a Decree in Specie, ought to be obtained with 
imaginable Fairneſs, and without any Mixture tending to Surprize or 

Circum vention; and that they be not unreaſonable in themſelves. 
2 Chan, Ca» As where by a Marriage Agreement the Son's intended Wife was to youn 
his Wife and two Daughters unpreferred, the Court would not decree it; 
principally, by Reaſon of the Extremity of it, but left the Party to his 

| T. oY - | 

Vern, 22. So where 4, articled for the purchaſe. of B.'s Eſtate, pretending he oblig 


3 


would not decree an Execution of this Agreement. 


he lived twenty Years after, and deviſed to B. 1000l. and to his Daugh. 

tar, B's Wife, 5ool. and he deviſed. the Lands to his Grandſon; the 

DDourt refuſed to decree an Execution of the Agreement, becauſe of the 

 ., _ Uncertainty of it; and it not being mutual; B, not being bound ty 
OE take it at any Price. | Ro og des 


Green and old Woman of ninety, and ſeveral fuſpicious Circumitances appearing, 
Wood. the Court would neither decree it to be carried into Execution again 
the Heir at Law, nor to be delivered up upon a Croſs Bill exhibited for 

that Purpoſe; but left the Parties to their Remedies at, Law. 
But as theſe Caſes, and all others on this bead, depend ſo much upon 
irgains Fraud and Circumvention attending them, and proved in the Cauſe, or 
axe obtained by what appears unreaſonable on the Face of them; I ſhall only obſerve, 


3 which prays a ſpecific Execution of an unreaſonable Agreement, than 


Anceſtors. Poſe; for this deprives the Party of what he had a Right to by Lay; 


2 Chan, Ca. and that where ſuch Agreements are ſet aſide, it muſt be on refunding 5. 
1 an what was hora. fide paid, making Allowances for Improvements, &c. | - 


2Vern. 15,275. Where in the Year 1720, Land. was ſold at forty Years Purchaſe, Rep. in Equ. Wall 
155; Where a Bill was brought for a ſpecific Execution of an Agreement, after a great Length of 
ime. 2 Vern, 127. Where the Party was impoſed upon, and knew nothing of the Value of the By 


too dear, and the Seller who ſeeks a. 1 Performance, cannot ſtrictly execute his Part of the I 
Agreement, Preced. in Chan. 573, f Vera 396558, I dae 
| %%% TO Ps ol 125 
„ ar = .: voluntary Agreements, 55 of ( 
6Co. 18. b. As Men have a Right to their Acquiſitions, ſo may they diſpoſe of 28a 
hy ein to their a ; ſo may they diſpoſ 85 

| them at their Pleaſure, and without valuable Conſideration: but if a p 
Man promiſes to-convey Lands, of to give Goods, without valuable Con- Prof 
fideration, or without delivering Poſſeſſion of them, this alters no Pro- Ny: 


perty, nor has the Lundy en in Law or Equity, being Nudun care 
pactum unde non oritur actios. CC 


* As to Nudum pacfum, ſee an excellent Account thereof, with Obſervations by Mr, J. (afterwards 
Ch. J.) #i/not, in 3 Burr. 1650. Plan and Roſe v, Van Microp. and 8 


Yelv. 196. in Law, though there be no Conſideration, or no Delivery of rote kon | 
es i 7 „ % becauſe 
2. Brownl. 171. 6 Co. 18. b. Chan. Rep. 173. Comp. 435, 2 Term Rep. 462. 


— 
— 
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AGR E EM EN T S 


ontrary to the manifeſt Soteranity'of Contracting. 
and cannot be revoked; nor will the Court interpo in E half of e 
/olunteer againſt another; but if they affect Creditors, Purchaſers or 
younger Children, the Court will. ſet them aſide. n 


he obliged to make good that Feoffment, but it ſhall be conſtrued in Equity 

it o be an Eſtate at Will, as it is at aW os ED, 8 

ity If an Annuity is .granted by one to his ee e with a Bond- Abr. Eq. 24 
or Payment of it, and the Bond is loſt, Equity will decree Payment of | 

B, he Annuity; for Service is a Conſideration, and no Turpis contractus 

a Z of the Manner in which they are to be performed. 10 

% If an Agreement be to quit the Poſſeſſion of Lands, the Court will Vern. 13. 


9 the Agreement, though the Party was not apprized what Eſtate he had 2 
nſ n= the Lang. 4. 5 rr — 8 
for „„ Os Law, vide Heads of Aſſumpfit and Covenant. 


ime that-it ought to have been transferred. 


d, 
it; ion, a Court of Equity will not oblige the Party to make it good,'tho? 2 
his here be a Covenant for further Aſſurances; as if a Man makes a Feoff- - 


5 hot decree a Conveyane of the Lands themſelves; but if the Agreement How 
as to convey the Lands, it is ſaid that the Court would have decreed n. 


o transfer the Stock in Specte, and account for all Dividends from the i 


If a Creditor agrees with his Debtor to take leſs than his Debt, 10 Vern. 210. 
that it be paid preciſely at ſuch a Day, and the Debtor fails of Payment, 77 Ca. 


decauſe a Man is eſtopped to deny his own Deed,. or affirm any Thing 
' . Alſo in Equity voluntary Conveyances are good a inſt: the Parties Vern. 006 
2 | Ein Bebalf of one 466. 


be 4 defettive C : CE ak ene 
If there be a defectiye Conveyance, without an equitable Conſidety- ? Vent 365, 
ern«435. 


ent to a Stranger, without Livery, the Feoffor, or Heir, ſhall not be FORTY 


— f 


If one is bound to transfer 3000. Eaft-India Stock before ſuch a Time, 2Vern-394- 
which he neglects to do, and the Stock is much riſen, he ſhall be obliged irs _ 
An. 533. 


A he cannot be relieved, for Cujus eſt dare ejus eſt diſponere. 280 

ay If -Money be lent on 3 at 5 per Cent, and the Mortgagor : vern. 134. 
8 ovenants to pay. 6: per Cent. if he made Default for the Space of ſixt | 

. Days after the Time of Payment ; if he makes Default, the Court will | 


ot relieve, this being the Agreement of the Parties“. 


qu. 3 * . 1 8 

: This was when 6 per Cent. was legal Intereſt. The Caſe holds good now Al ereſt no 
A xceeding 5 n 3 NY ee | e 1 9s ates ous mor 
fold ; | 


50 againſt the Damage, nor decree the Money to be now laid out in Im- 
Pp provements; for though the Damages ſeem exceſſive, yet the Jury were 
BY proper Judges; and to decree it to be laid out now the Leaſe is almoſt ' 
10. expired, is not proper; for it is probable the Leſſee would not be ſo 


n Lareful in laying it out in laſting Improvements, as he would have been 


if laid out at firſt, 
00 Ot 


on; ml 15 ' 5 3 ; | 2 ö 


If a Leſſee for a long Term of Years covenants to lay out 200. upon Vern. 316. 
the Premiſes within the firſt ten Years, and lays out but 30. and after c 
tlie Expiration of thirty Vears of the Leaſe, the Leſſor brings an Action 
of Covenant, and recovers 1501. Damages, Equity will neither relieve 
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*Page 72 *(C) Df Parol Agreements or ſueh as may hr 
dad t be within the Statute or "Frauds and 
$4280 : * Perjuries. þ f In 5 va . NI $65.44 15k - : ; 5 : ICE : y oe bg a 46 EE is 


os HE Common Law required no other Solemnity in paſſing Land; 
| 2 oe 1] or Tenements, Las t of Liyery and Seiſin, which e 3 
\ Gloſſ. 510, Tranſlation of the Feud coram paribus curtis, and teftified by then, was 
9 Co. 137. held an Act of ſufficient Notoriety to direct the Lord of whom to demand 
Rol. Abr. 7. his Services, and Strangers againſt whom to commence their Actions; 


1 * 


By the 29 Cor. 2. c. 3. /e#. 1. it is enacted, . That all Leaſes, Eſtates, 
4. Intereſts of Freeholds, or Terms of Years, or any uncertain Intereſt 
* of, in, or out of any Meſſuages, Manors, Lands, Tenements or Here 
« ditaments, made or created by Livery and Seiſin only, or by Parol, 
« and not put in Writing, and ſigned by the Parties fo making or cte- 
* ating the ſame, or their Agents thereunto lawfully authorised by 
Writing, ſhall have the Force and Effect of Leaſes or Eftates at Wil 
only, and ſhall not, either in Law or Equity, be deemed or taken to 
| have any other or greater Force or Effect; any Conſideration. for 
+ making any ſuch Parol Leaſes or Eſtates, or any former Uſage to the 
| £0 oe OO DP P en ee. 
Except Leaſes not exceeding the Term of three Year from the 
making thereof, whereupon the Rent reſerved to the 1 5 dur- 
ing fuch Term, ſhall amount unto two third Parts, at the leaſt, of the 
1 « full improved Value of the Thing demiſed.“ ““ 
8 ted, ſtates or Intereſts, either of 
KFreehold or Terms of Years, or any uncertain Intereſt, not being 
_ «© Copyhold or cuſtomary Intereſt, of, in, to or out of any Meſſuages, 
% Manors, Lands, Tenements or Hereditaments, ſhall. be. affigned, 
granted or ſurrendered, unleſs it be by Deed or Note in Writing, 
OY fgned by the Party ſo aſſigning, granting or ſurrendering the ſame, 
or their Agents thereunto lawfully authorized by Writing, or by Act 


— 
hs 


1 


Alo it is enacted, That no Leaſes, Eſtat 


a | fr 
% or Operation of Law.?!“ BFF al 
And it is further enacted, That no Action ſhall be brought where- 8 
by to charge any Executor or Adminiſtrator, upon any ſpecial Pro- tl 
*« miſe to anſwer Damages out of his own Eſtate, or whereby to charge li 
the Defendant upon any ſpecial Promiſe to anſwer for the Debt, De- 
fault or Mifcarriages of another Perſon ; or to charge any Perſon upon Fr 
« any Agreement made upon Conſideration of Marriage, or upon any 
Contract or Sale of Lands, Tenements or Hereditaments, or any In- 1 
A tereſt in or concerning them; or upon any Agreement that is not to ſ. 
, be performed within the Space of one Year from the making thereof, 
| . unleſs the Agreement upon which ſuch Action ſhall be brought, or h 
«« ſuch Memorandum or Note thereof, ſhall be in Writing, ſigned by the 1 
*«. Party to be charged therewith, or ſome other Perſon by him thereunto 1 
_ «lawfully authoriſed.““ FFC a 
Par. 7. it is enacted, That all Declarations or Creations of Truſts, 
«« or Confidences of any Lands, Tenements or Hereditaments, ſhall be 4 
*« manifeſted and proved by ſome Writing ſigned by the Party who is ] 
*« by Law enabled to declare fuch Truſt.“ 8 þ 
Provided that where any Conveyance ſhall be made of any Lands 1 
« or Tenements, by which a Hruſt or Confidence ſhall or may ariſe, or d 
„ reſult by the Implication o ·onſtruction of Law, or be transferred I 
** or extinguiſhed by an Act or Operation of Law, then, and in every I 
=_ - 7 „ ſuch Caſe, ſuch 'Truſt or Confidence ſhall be of the like Force and } 
We | Effett as the ſame would have been if this Statute had not been _ c 
#8 5 ar. 


Fl 


« Wares and Merchandizes for the Price of ten Pounds Sterling, or up- 
| « wards, ſhall be allowed to be good, except the Buyer ſhall accept Part 

| «« of the Goods ſo ſold, and actually receive the ſame, or give ſomething 

« jn Earneſt to bind the Bargain, or in Part of Payment; or that ſome 
« Note or Memorandum in Writing of the ſaid Bargain be made and 


« ſigned by the Parties to be charged, or their Agents thereunto law: 
$; « fully auth ntfs DEGOt $1 CV | 
0 In the Conſtruction of this Statute, the following Points have been 
Ie: That if there be a Parol Agreement for the Purchaſe of Lands, anda Abr. Eg. 19. 


Bill brought for a ſpecific Execution thereof, and the Subſtance of the pl 3- © 


5, Agreement ſet forth in the Bill, and Confeſſed by the Defendant's An- Rus. en 
Fel ſwer, that in ſuch Caſe the Court will decree a ſpecific Execution, be- 80 RIP 
re. cauſe there is no Danger of Perjury, which was the principal Thing the 208, 374. 
10 | Statute intended to prevent. 5 | „ Vem. 15h 
: 5 | | „ ene rp gs 51h Ch ge 2 Vern. 238, 373. Gilb. Hiſt. Chan. 237, 238. 
Vill Also a Parol Agreement which is intended to be reduced in Writing, ns Eq. 19. 
to WM but prevented by Fraud, may be decreed in Equity; as if upon a Marri- f. 3. 
for ge Treaty Inſtructions are given by the Huſband to draw a Settlement, prec. ch. 
the and by him privately countermanded, and afterwards he draws in the 326. 
woman by Perſuaſions and Aſſurances of ſuch Settlement to marry him. 5 > 

WO © 196. $06,936. "GUb-HiR: Ch. 244," 8g, Abr. 19. pl-4- 
the So where a Parol Agreement was concerning the Lending of Money Abr. Eq. 20 
on a Mortgage, and the Conveyance propofed was an abſolute Deed from | 

.of the Mortgagor, anda Deed of Defeaſance from the Mortgagee, and after 

NS the Mortgagee had got the Deed. of Conveyance, he refuied to execute 

G3, the Defeaſance, yet it was decreed againſt him on the Point of Fraud. OS 
ed, So where the Defendant on a Treaty of Marriage for his Daughter Abr. Eq. 20. 
85 with the Plaintiff, ſigned a Writing comprizing the Terms of the Agree- 2 Ven. 373. 
Fs ment, and afterwards deſigning to elude the Force thereof, and get looſe 

Act from his Agreement, ordered his Daughter to put on a good Humour 

| and get the Plaintiff to deliver up that Writing, and then marry him, 

* which ſhe accordingly did, and the Defendant ſtood by at a Corner of 

102 the Street to ſee them go by to be married; and the Plaintiff was re- 

Ze lie ved on the Point of Fraue. = Ts 

de. On a Bill exhibited for a Marriage Portion, the chief Evidence to 2 vern. 322. 

WR ſupport it was a Letter proved to have been written by the Father's Di- Where a 

ny rection, wherein it was ſaid he would give 15000. Portion with his 8 

In. Daughter, and that he was afterwards privy to the Marriage, and con- 8 
9 ſented to it, and the Portion was decreed the Huſband. | Portion, and 

of, | e OE De | a Marriage - 
or had in Purſuance thereof, has been held ſufficient, wide 2 Vent. 361. 2 Vern. 110, 200. Preced, 

the in Chan. 561, Where an Uncle in his Letter promiſed his Niece 1000/. Portion; but in the ſame 


Letter diſſuaded her from marrying the Perſon; and my Lord Chancellor would not decree the Pay» 
ment, but leſt the Party to his Action at Law. 2 Vern. 202, | bee Os 


4500. Portion, and the Huſband was to ſettle 4 or gol. per Ann. for a Bawdes and 


Is Jointure; the Father and intended Huſband went to Mr. Min/hu!'s Cham- 5 _ 
bers, who hearing the Propoſals on both Sides took down Minutes or 

ads Heads thereof in Writing, and the ſame Day gave them to his Clerk to 

Of draw a Settlement according to the "Ferms of the Agreement; the next 

red Day the Father fell ſick ſuddenly, and died in two Hours after, and the 

ery next Morning the Marriage was conſummated; and on a Bill brought to 

nd have a ſpecific Performance. of the Agreement, my. Lord Chancellor de- 

5 creed it to be within the Statute of Frauds, and faid he new no Caſe 


I ; | | e 16:5 4 GRE "+ 


5 « par. 17, it is enacted, That no Contrag fot the dale of any Goods; page 23 


But where on à Marria Treaty the Lady's Father propoſed to give Abr. Eq. 21. 
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pv Where un Agreement, though wrote by. che Party himſelf, fuld bifd, if 


s Page 74 * not ſigned” or in Parr executed by him; and chat thoſe preparatory 


Heads might have received ; ſeveral Alterations' or Addittons, or the 

Agreement might have entirely broke off upon ſome further Enquiry of 

the Party's Circumſtances; and this Decree was urge very juſt by 

the Bar, who all agreed with my Lord Chancellor, that If the Marriage 

had been on the Foot of this Writing, and the Father had been privy 

and conſenting to it, that he ſhould afterwards have been obliged to 
execirte-his Part there. 


25Jan-r524, On the Marriage of the Plaintiff with the Defendant's Dau ghter, the 


On Plea and Defendant promiſed to give her 4501. Portion, and accordingly paid the 
Demurrer, -; Plaintiff 200), in Part, but took à Bond from him for it till a ſuitable 
3 Settlement ſhould be made, and the Defendant himſelf gave particular 
Sanſum and Directions concerning the Settlement, which was drawn accordingly and 
Butter. engroſſed; but before it was executed the Plaintiff's Wife died, and the 
ZBill was brought to have the 200. Bond delivered up, and the remain- 
ing 250. paid; the Defendant pleaded the Statute of Frauds and Per. 
Juries, the Agreement not being reduced into Writing and ſigned by the 
Parties; and by Way of Anſwer denied that the 200/. was paid in Part 
of the Portion, but ſaid it was lent the Plaintiff, and the Bond given for 
it; and the Plea was allowed; for if the Marriage ſhould be looked upon 
_ - as an Execution of the Agreement on the one Side, ſo as to take it out 
of the Statute, it would entirely evade it; for all Promiſes of this Kind 

- fuppoſe a Marriage either already had or to be had. N 
| There are ſeyeral Caſes in which it has been held, that a Parol Agree- 
ment in Part executed ſhall be performed in the Whole; but as thoſe 
Caſes are not exactly ſtated or well reported, it will be ſufficient to men- 
| | tion what ſeems to be the Senſe of them, and what with any Juſtneſs can 
Vern. 181, be collected from them, That if an Agreement be made concerning 
159. Lands, tho? not in Writing, and the Party by whom it was made receives 
"I ne 363 All or Part of the Money, Equity will compel a ſpecific Performance of 
Veen. 24 the Whole Agreement; becauſe this is out of the Statute, which deſign- 
220, 472 ed to defeat ſuch Agreements only, no Part whereof was carried into 
2 Vern.627. Execution, and ſet up merely by Parol; for that was the Occaſion of 
Vern. 240. Frauds and Perjuries, that Perſons uſed to impoſe verbal Agreements 


ho 5 Ca. upon others, and by ſuch falſe Oaths charge the Parties in Equity to 


* 


Stra. 426. perform ſuch Agreements, tho? they had never been made, and therefore 


Gilb. Hiſt, the mere Parol Proof of ſuch Agreements concerning Lands cannot be 
Chan. 239. admitted in a Court of Equity; but where the Price is paid, there it 
Adaoth not ſtand upon the Parol Proof of the Agreement only, but upon 
the Execution of Part of the Agreement, which is Evidence that the 
Agreement was really made; and therefore there is the ſame Reaſon that 

(s) That the Plaintiff in Equity ſhould have the Land for his (a) Money, as it is 


| giving that he ſhould deliver the Goods where he hath received the Money; 


Alliaot für i but the Doubt in theſe Caſes is what ſhall be a Proof of the Receipt of 
a Bargain of the Money. Thus far it ſeems certain, that if the Defendant in his An- 


Lands, tho“ fwer confeſſeth the Receipt of the Money for that Purpoſe in the Bill, 


5 5 . or if he denies the Money, and it be proved upon him by Writing, as by 


Preced. in Letter under his Hand, or other written Evidence, he ſhall be obliged 
Chan. 560. ſpecifically to perform the whole Agreement, becauſe he hath carried 


art into Execution; but if the Defendant confeſſes the Receipt of the 


Money, but ſays that he borrowed it from the Plaintiff, and that he had 
It not in Execution of that Agreement, there he turns the Proof of the 
Agreement upon the Plaintiff, and then the Plaintiff muſt prove the 


h For a Receipt of the Money by the Defendant, for the Purpoſe in the Bill, by | 


aral Evi- ſome (&) written Agreement, > 
dence, as to 


the Receipt of the Money, ſeems to be as much excluded by the Statute, as Parol Evidence relating 


to the Agreement; amen Quere, Whether Parol Evidence may not properly de applied to the Ack 


of Receiving, tao not to the Act of Contracting. 2 Chan. Ca. 36. Gil 


U 


« Hiſt. Chan. 231. 
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== Perjurics extends not to Truſts raiſed by Operation of Law. gs 
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AGREEMENTS. 


8 *If a Man, on a Promiſe of a Leaſe to be made to him, lays out Mo- Page 76 


ney on Improvements, he ſhall oblige the Leſſor afterwards to execute 0 
the Leaſe, Moe executed on the Part of the Leſſee, and the Leſſor ſhall Cogn 


not be allowed to take Advantage of his own Fraud, and run away with here pof- 


the Improvements made by another; but if no ſuch Expence had. been ſeſſed fix 
on the Leſſee's Part, a bare Promiſe of a Leaſe, tho? accompanied with Years. 


Poſſeſſion, would be within the Statute of Frauds. TW fant gf 


Chan. 561. Vern. 159. Fide Preced. in Chan. 519. 


One that could read made an Agreement for a Leaſe of twenty-one Skin. 159. 
Years; the Leſſor himſelf drew the Leaſe but for one Year, and yet read pl. 
it for twenty-one Years, and after the Expiration of the Year ejected the 
Leſſee; on a Bill brought to be relieved upon this Matter, which was 
proved, the Court held it to be within the Statute of Frauds and Perju- 
ries, and diſmiſſed the Bill with Coſts, it being the Plaintiff*s own Folly, 


being able to read; /ecus if he had been unlettered. 


If a Man purchaſes Lands in another's Name, and pays the Money, it 2 vent. 361. 


will be a Truſt for him that paid the Money, though there be no Deed Vern. 366. 
K thereof; for the Statute of Frauds and 8. P. Where 


it is ſaid that 
muſt be very clear, that he paid the Purchaſe Money; but for this vide Head of Evidence. 


Alſo the following Points have been reſolved in the Common Law _ 
Courts, on the ſeveral Branches of the above-mentioned Statute. +l 

1. That the Clauſe which enacts, that no Action ſhall be brought, &c. 2Jones 74 
to charge an Executor, &c. that this extends not to Promiſes made be- eee 
fore, though to be performed after the making of the Statute; for it vent. 330. 
would be againſt natural Juſtice, that a Promiſe made upon good Con- 2 Mod. 3 10. 
ſideration ſhould be deſtroyed by the Retroſpe& of a Law which none 2 Lev. 227. 


could divine would be made. 16 e 


2. That the Plaintiff in his Declaration need not ſnew any Note in Raym. 480, 


Writing, but it will be ſufficient for him to produce it on the Trial; but if 41. 38 
ſuch Promiſe is pleaded in Bar of another Action, it muſt be ſhewn to be J — 5358 
in Writing, ſo that it may appear to the Court to be ſuch a Promiſe 

upon which an Action will lie. 


3. That the Clauſe relating to Marriage extends as well to a Promiſe , Lev. * 


to marry, as to the Payment of Marriage-Portions. | vide arr 
„ W 


ſeems cont, and Ld. Raym. 387. 2 Eq. Abr. 248. and Str. 34. are expreſs, that a Parol Fromiſe of 
Marriage is good“. | 


Actions are daily brought and ee for Non - performance of Marriage Promiſes; the Pro- 
miſes between the Parties to marry being mutual. ; 


4. That the Clauſe which ſays, That no Aion ſhall be brought upon any Salk. 280. 
Agreement that is not to be performed within the Space of one Year from the and Stra · 
making thereof, unleſs it be in Writing, extends not to a Parol Promiſe Agreed by 
made to pay ſo much Money upon the Return of ſuch a Ship, which all the 
Ship happened not to return within two Years after the Promiſe made; Judges, on a 


Treby Ch. 


the Clauſe extends only to fuch Promiſes where, by the expreſs Appoint- 1. 
ment of the Party, the Thi / * = — 
5. On the Clauſe, That no Adion ſhall be brought on a ſpecial Promiſe, b pa "4 
te anſwer for the Debt, Default c. of another, it has been reſolved that if Salk. 27. pl. 


for the Ship by is onlyro luck have returned within the Year; and Cafe put by 


A. is about hiring a Horſe from B. and C. to encourage him to lend the 16, 28. pl. 


Horſe, promiſes that 4. ſhould deliver him ſafe; this is a collateral 17, 6 Mod. 
P N 75 2 an Undertaking TR the Statute; for C. ſubjects himſelf 248, 249- 
fe © FT - WR to 
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AGREEMENTS. | 

to an Action, on the Breach of the original Contract by-4. againſt whom 
. Detiniue lies on the Bailment. So if two come to a Shop, and one of 

them contracts for Goods, and the Seller does not Care for truſtin 
him, whereupon the other ſays, Let him have them, and I will under. 
» take he ſhall pay you; but if the Promiſe be, I will ſee you paid, or] 
2 76 will be your Paymaſter, it *is otherwiſe. So if 4. comes to B. and tell 
ET" him, let your Horſe to F. S. and I will fee you paid the Hire; there 


| Hin the Hiring is to 4. and not to F. S. who is conſidered as Servants to 4, 


1085, 1087. So in all Caſes where the whole Credit is given to the Undertaker, he 


3 alone is liable to an Action. 


out 4 4 A. bas 


* 


e 0 


| | N Alien is one born ina ſtrange Country and different Society, 
4 Co. 18. to which he is preſumed to have a natural and neceſſary Allegi- 


ent. 427. : . | rs 5 
Melle, 363. ance; and therefore the Policy of our Conſtitution has eſtabliſn- 


Some have ed ſeveral Laws relating to ſuch a one; the Reaſons whereof are, that 
thought every Man is preſumed to bear Faith and Love to that Prince and Coun- 
that the try where firſt he received Protection during his Infancy; and that one 
„ eee Prince might not ſettle Spies in another's Country; but chiefly that the 
ae Rents and Revenues of one Country might not be drawn to the Subjects 
4 Time of another. | 5 

of H. 2. | 


When a Law was made at the Parliament of Malling ferd, for the Expulfon of Strangers, in order 


to draw away the Fleming and Hardi, introduced into the Kingdom by the Wars of King Stephen, 


Daniel 67, Others have thought that the Original of this Law was far more ancient; and that it 


is an original Branch of the Feudal Law; for by that Law no Man can purchaſe any Lands, but he 


muſt be obliged to Fealty to the Lords of whom the Lands are holden; ſo that an Alien, that owed 


a previous Faith to another Prince, could not take an Oath of Fidelity in another Sovereign's Do- 

nions. Spel. Tit. Ligantia, 368, Cuſtumer. c. 43. We find it uſed among the Romans, and only 
the Cives Romani were eſteemed Freemen among them. Afterwards, when there Territories in- 
creaſed, all the Italian were made free, under the Name of Latines, only they had not the Privilege 
of wearing Gold Rings, which was altered by Juſtinian; and as the Empire increaſed, ſo all born 
within the Pale of the Empire were Citizens, in ebe Romano gui ſunt ex conflitutione Imperatoris Ante- 


nini crves\ Romani eſfecti ſunt, Vicinius 25. Dig. Lib. 1. Tit. 5. Fo, 16, Lord Chief Juſtice Hale ſays, 


That the Law of England rather contracts than extends the Diſability of Aliens, becauſe the ſhut- 
ting out of Aliens tends to the Loſs of People, which laboriouſly employed are the true Riches of 
any Country. Vent. 427. . | COTE tio 7 IE 


We ſhall under this Head conſider, a 

(A) Who are Aliens, and this either by the Com- 
.,. mon Law, oz by Statute. 7. 

(B) Of Maturalization and Denization, the Dif- 

_ ference and Cleft of them. a2 1 

(C) Df the Diſadvantage that Aliens lie under by 

our Law; and herein of their Incapacity to 


3 purchaſe oz inherit, and of the King's Title to 


_ tuch Purchaſes. 80. 1 
D) What Actions Aliens map maintain; and 
therein of the Difference between ne 
7h 914 9 OY ö rien 


* 


. 1 * L I RE N 8. | 
Friend and one whoſe King is at Enmity with 
(E) Ot pleading Alienage. 84. 


* y 
© + & 
* 


(A) Aho are Aliens, and this either by the Com- page 77. 
mon Law, or by Stature. 
A LL thoſe are natural-born Subjects whoſe Parents, at the Time of 7 Co. 18. a. 
3 their Birth, were under the actual Obedience of our King, and 8 
whoſe Place of Birth was within his Dominionss. Wich were 
mandy, Gaſcoign, Cc. while under actual Obedience to the Kings of Zngland, were Subjets bor. 
7 Co. 20. b. Vaugh. 270. S. P. And this by the Statute 42 Ed. 3. c. 10. is declared to have been the 
Common Law; but thoſe born there now are Aliens, thoſe Places not being in the actual Poſſeflion 
four King. 7 Co. 18. a. - „ FFF 

lfone of the King's Ambaſſadors in a foreign Country hath Iſſue there ? Co. 18, a. 
y his Wife, being an E»g/i/f Woman, by the Common Law they are a 


Ematural-born Subjects. | | | 

lf the King of England makes a new Conqueſt, the Perſons there born Dyer 224. 
are his Subjects; but if it be retaken from him again, the Perſons there Vaugh- 281, 

born afterwards are Aliens. 25 5 220282. 

One born in Ireland, (a) Scotland, Wales, or any of the King's Planta- Vaugh. 259, 


tions, is a natural Subject of Euglaud, becauſe his natural A . is 705. 1 
due to the King of England at his Birth; and that Faith and Allegiance Molloy 375. 
is every where due within the King's Dominions. e (.) The 4n- 

| | 1 36 ' Zenati, or 


thoſe born in Scotland before the Deſcent of the Eigliſi Crown to King James I. are Aliens; for 
the Uniting the Kingdoms by a ſubſequent Deſcent cannot make them Subjects of that Crown to 
which they were born Aliens; but the Fe/tnarr, or ſuch which were born after, are not Aliens: for 
being born within the Allegiance, and under the Protection of the mY of England, they are his 
natural Subjects, and not Aliens. 7 Co. 1. to 28. Calvin's Caſe adjudged, with the Reaſons at large. 


If Aliens come as Enemies into the Realm, and poſſeſs themſelves. of a 7 Co. 18. a. 
Town or Fort, and one of them has Iſſue born here, this Iſſue is an Alien; 
for it is not Cælum nor Solum that makes a Subject, bur the being born 
within the Allegiance, and under the Protection of the King. . 
Thoſe born on the Exgliſi Seas are not Aliens, | Molloy 370. 
Zy a Statute 25 Ed. 3. De natis ultra mare, it is declared, That the 25 Ed. 3. 
King's Children, wherever born, ought to inherit; and that all Chil- ſt. a. 
«« dren Inheritors, which from henceforth ſhall be born without the Li- 
„ geance of the King, whoſe Fathers and Mothers, at the Time of their 
Birth, be and ſhall be of the Faith and Allegiance of the King of Eu- 
*“ gland, ſhall have and enjoy the ſame Benefits and Advantages to have 
and bear the Inheritance within the ſame Ligeance as other Inheritors 
c aforeſaid, in Time to come, fo always that the Mothers of ſuch Children 
do paſs the Sea by the Licence and Wills of their Huſbands.” 5 
If an Engliſb Merchant goes beyond Sea, and takes an Alien Wife, the 5 
[Tue ſhall inherit him; fo it is if an Engliſß Woman goes beyond Sea Os 2 + 
Bacon ver. Bacon, adjudged. Lit. Rep. 22, 24. 8. C. Sid. 198. 8. C. cited. Vent, 427. 8. C. 
cited. 4 Term Rep. 300: but it was held, that if Baron and Feme Agliſi go heyond Sea with- 
out Licence, or ſtay there beyond the Time limited by the Licence, and have Iſſue, that ſuch Iſ- 
ſue is an Alien, and not Inheritable, Cro. Kliz. 3. Hyde verſus Hill; amen Quere, & vide Lit, 
Rep. 25. and Bro. Tit. Denizen 6.* | | | : 
* This is not now Law, vide peſt 78. and now by 11 and 12 W. 3. c. 6. and 25 Geo. 2. c. 39. Na- 
tural Subjects may inherit and make their Titie by Anceſtors born beyond Sea. By the laſt Statute. 
the Heir muſt be in Being and capable to take at the Death of the Perſon who laſt dies ſeized. And 
« Deſcent caſt upon a Daughter ſhall be diveſted in Fayour of an after-born Son, & c. The firſt Sta- 
zute relates to every Perſon born within any 8 the King's Dominions. J 
3 s 2 | | an 


e 
and takes an Alien Huſband; the Children there born ſhall inherit her; 


for tho' the Statute be in the Conjunctive, yet it hath been conſtrued 


5 
Dyer 224. 
in Margine. 


—.—— 


in the Disjunctive to hinder this Diſability; and the Word and being 
taken inſtead of or, as ſometimes it is, it being not reaſonable that the 
Child ſhould not inherit the Parent that is of Ability, for the Defe& of 
: ß, OT ne rs 1 
Huſband and Wife dwelling in Calais, when it was taken by the 
French, fled into Flanders, where the Wife was delivered of a Son; the 
Iflue adjudged a Denizen, becauſe his Parents were born in Calais, then 
reckoned Part of the King's Dominions, and becauſe he himſelf was be- 
tten there, though to avoid the Rage of Enemies born in another 
rince*s Territories. 70 0 es Tn 5 
« By the 7 Ann. cap. 5. ee. 3. it is enacted, that the Children of all 
«« natural - born Subjects, born out of the Ligeance of her Majeſty, her 
Heirs and Succeſſors, ſhall be deemed, judged and taken to be natu- 


4 ral- born Subjects of this Kingdom, to all Intents, Conſtructions and 
„ Purpoſes whatſoever. | 


„ By the 4 Geo. 2. cap. 21. the above Clauſe is confirmed with the 
« following Proviſo, Thatyit ſhall not extend to any Children, ſo as to 
«« make them natural-born Subjects of Great Britain, whoſe Fathers, at 


the Time of the Birth of ſuch Children reſpectively, were or ſhall be 


«« attainted of High Treaſon, by Judgment, Outlawry or otherwiſe, 
either in this Kingdom or in Ireland, or whoſe Fathers at the Time of 
* the Birth of ſuch Children reſpectively, by any Law or Laws made in 


T this Kingdom, or in Ireland, were or ſhall be liable to the Penalties 


_ * of High Treaſon or Felony, in Caſe of their returning into this King- 


«« dom or into Ireland, without the Licence of his Majeſty, his Heirs 


sor Succeſſors, or any of his Majeſty's Royal Predeceſſors, or whoſe 
Fathers, at the Time of the Birth of ſuch Children reſpectively, were 


Vor ſhall be in the actual Service of any foreign Prince or State then 
in Enmity with the Crown of England; but that all ſuch Children 


are, were and ſhall be and remain in the ſame State, Plight and Con- 


dition, to all Intents, Conſtructions and Purpoſes whatſoever, as they 
« would have been in, if the ſaid Act of the ſeventh Year of her ſaid 
late Majeſty's Reign, or this preſent Act, had never been made; but 


cout of this Proviſo are excepted (other than the Children of ſuch 


„ Perſons who went out of Ireland in Purſuance of the Articles of 
« Limerick) the Child of every ſuch Perſon before deſcribed, who at 


any Time between the ſixteenth Day of November 1708, and the 


*« twenty-fifth Day of March 1731, hath come into Great Britain or 
« Ireland, &c. and hath continued to reſide in any of thoſe Places for 
«« the Space of two Years, and during ſuch Reſidence hath profeſſed the 
«« Proteſtant Religion; alſo every Child whoſe Father came into Great 
« Britain or Ireland, &c. and profeſſed the Proteſtant Religion, and died 
„ there between the Times aforeſaid; alſo every Child whoſe Father 
„continued in the actual Poſſeſſion of or Receipt of the Rents and Pro- 
«« fits of any Lands, &c. for the Space of one whole Year, at any Time 


-«< between the aforeſaid Times, or hath bona fide, and for valuable Con- 


«« {ideration, fold, conveyed or ſettled any Lands, &c. in Great Britain 


or Ireland; and any Perſon claiming Title thereto under ſuch Sale, 


„ &c, who hath been or continued in the actual Poſſeſſion or Receipt of 
the Rents and Profits thereof, for the Space of ſix Months, between 


«« the Times aforeſaid, then, &c. 

- « By the 5 Geo. 1. cap. 27. it is enacted, That if any Manufacturer 

« or Artificer of or in Wool, Iron, Steel, Braſs, or any other Metal, 

« Clockmaker, Watchmaker, or any other Artificer or Manufacturer of 

«« Great Britain, ſhall at any Time after the firſt Day of May 1719, go 

into any Country out of his Majeſty's Dominions, there to uſe _ 
| | | | « excile, 


© erciſe, or teach any of the ſaid Trades or Manufactories to Foreigners; 

ce or in Caſe any of his Majeſty's Subjects now 3 who hereafter 
«« ſhall be in any ſuch 1 Country out of his Majeſty's Dominions 
« as aforeſaid, and there uſing or exerciſing any of the ſaid Trades or 

% Manufactories herein before-mentioned, ſhall not return into this 

« Realm within fix Months next after Warning ſhall be given to him 
« by the Ambaſſador, Envoy, Reſident, Miniſter or Conſul of the | 
« Crown of Great Britain, in * the Country in which ſuch Artificer * Page 7 
% ſhall be, or by any Perſon authorized by ſuch Ambaſſador, &c. or by 1 
« one of his Majeſty's Secretaries of State for the Time being, and from 
<« thenceforth continually inhabit and dwell within this Realm; then 
« and in fuch Cafe every ſuch Perſon ſhall be deemed an Alien.” 


- 
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(B) Of Naturalization and Dentzation, the Dit. 


..... . ference and Efeett of them. 


A LIEN born may become a Subject of England two Ways, by De- 1 Inft. 8. a} 
A nization and by Naturalization ; Denization is the King's Letters 129. 4. 
Patent, which receives him into the Society as a new Man, and makes _—_ 825 | 
him capable to purchaſe and to (a) tranſmit Lands by Deſcent, but it 8 No 
doth not make him inheritable to any other Relation; for tho? the King Cro. Jac. 
by his Charter may admit him into the Society, yet it cannot alter the 539- _ 
Law, which denied him to inherit any Relations; but if he be naturalized 2 
by Act of Parliament, then he in all Things inherits Iike a natural-born jo 5 8 

Subject, becauſe in an Act of Parliament every Man's Conſent is included. Denization 


1 ; 45 5 1 9 ſhall inherit, 
but not thoſe born before, hut all the Children of one naturalized ſhall inherit, as well thoſe born 
before as aſter. Co. Lit. 8. Style's Rep. 139. 2 8 3 | 


* 


A Man may be, made a Denizen in Tail for Life, Years, or upon Con- 2 Jones 14. 
dition; alſo the King may make a particular Denization, as if he grants Cro. Jace. 
to an Alien pr in quibuſdam curtis ſuis Anglie Audiatur ut Anglus, & 23: Lit. 
quod non repellatur per illam exceptionem quod e alienigena, fe a 

But one cannot be naturalized, either with Limitation for Years, Co. Lit. 129. 
Life or in Tail, or upon Condition, for it is againſt the Abſoluteneſs, 2. | 
Purity and indebility of Natural Allegiance. „„ A | 

If a Man is naturalized in Ireland by the Parliament there, this is no 2 Rol. Rep. 
Naturalization as to England, for the eee of Ireland hath no di- 98. | 
rect or conſequential Power of binding England; and Naturalization is by 4 Meg 
but a Fiction, which can only bind thoſe that conſent to it. | 2 Jones — 


. | > 3 3 | 2 Vent. 12. 
But a Naturalization in Eigland makes a Man a natural- ject zal. Ul 
is here made a natural Subfed of the Britiſh Do Pn Subject of Jre/aid. Vaugh. 291. He 
1 | 
If an Alien be made a Denizen, and the Letters of Denization have Rol. Abr. 
2 Proviſo (uſual in ſuch Charters) that the Denizen ſhall do his Liege 195. Man- 
Homage, and that he ſhall be obedient, and obſerve the Laws of this gi Caſe, . 
Realm; this Proviſo is not any Condition, for though he never doth his * N 8 
Liege Homage, nor be obedient to all the Laws of this Realm, yet this 
will not make the Denization void; for if he doth not obſerve the Laws, 
he ſhall forfeit the Penalties appointed by them. 5 C330 
© By the 7 Zac. I. cap. 2. it is enacted, That no Perſon or Perſons of 7 Ja. i. . 
© what Quality, Condition or Place ſoever, being of the Age of eighteen 
„ Years or above, ſhall be naturalized or reſtored in Blood, unleſs the 
« ſaid Perſon or Perſons have received the Sacrament of the Lord's 


Supper 
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W by Repreſentation of the Father, 


N > 1 N 8. 


te Supper Within one Month before any Bill exhibited for the Purpoſe; 

; *% G Mall take the Oath of Supremacy and the Oath of Allegiance 

* in the Parliament Houſe, before his or her Bill be twice read; which 

*. Qath the Lord Chancellor, or Lord Keeper, and the Speaker of the 
% Houſe of Commons, have Authority to adminiſter. —_ 

Molloy 382. A Denizen is not capable of Nobility, nor to ſit in Parliament, for 
that to have a Power of making Laws, tis neceſſary he ſhould be totally 
received into the Society, which he cannot be without the Conſent of 

| Parliament: )))). oe Dots eos 

* Page 80 By the 12& 13 V. 3. cap. 2. it is enacted, That no Perſon born out 

| «. of theſe Kingdoms, (although he be naturalized. or made a Denizen) 
e except ſuch as are born of Engliſh Parents, ſhall be capable to be of 
« the Privy Council, or a Member of either Houſe of Parliament, or to 
« enjoy any Office or Place of Truſt, either Civil or Military; or to 
« have any Grant of Lands, Tenements or Hereditaments from the 

% Crown to himſelf, or to any other or others in Truſt for him, | 
„ But this Statute by the 1 Geo. 1. fat. 2. cap. 4. is explained, So as 
cc not to extend to diſable or incapacitate any Perſon, who at or before 
*« his Majeſty's Acceſſion to the Crown was naturalized, to be of the 
d priyy Council, or a Member of either Houſe of Parliament, &c. and 
N by-chis Statute it is enacted, That no Perſon ſhall hereafter be natu- 
„ ralized, unleſs in the Bill exhibited for that Purpoſe there be a Clauſe, 
or particular Words inſerted, to declare that ſuch Perſon ſhall not 
e thereby be enabled to be of the Privy Council, or a Member of either 
„ Houſe of Parliament; or to take any Office or Place of Truſt either 
Civil or Military, or to have any Grant of Lands, Tenements or He. 
„ reditaments' from the Crown, to himſelf, or any other in Truſt for 
. him; and that no Bill of Naturalization ſhall hereafter be received 
0 in either Houſe of Parliament, unleſs ſuch Clauſe or Words be firſt 

E inſerted or contained therein,“ 5 


— 


1 


n 


* 7 N ve" * 


(O Df the Diſadvantages that Aliens lie under; 
and herein of their Incapacitp to purchaſe o; 


inherit, and of the King's Title to ſuch Pur: 


chaſes. 


Vaugh. 22, A N Alien cannot purchaſe or inherit any Lands in England; and 
291. A the Reaſon is, becauſe every Perſon is preſumed to have a nutural 


55 20 g., and neceſſary Allegiance to that Society that firſt protected and pre- 


He 12 1 "ſerved him, and therefore he cannot pay any Alleglance to any other 


take nothing Society, unleſs he he afterwards received into it. 


by Deſcent, 


Curteſy, Dower or Guardianſhip, ' Vent, 417. Molloy 464. But he may take the Eſtate though he 


is not capable of holding it; therefore if in Tail, he may ſuffer a Recovery, and dock the Remain- 


ders, Co, Lit. a. b. 2 Rol. Rep. 323. Goldſb. 102. 4 Leon. 83. Bro. Tit, Denizen and Alien 17. 


Sid. 193,198. And as an Alien cannat inherit himſelf, ſo be cannot be inherited; 
Vent.4:3t9 the Grandfather born in England, the Son an Alien, the Grandſon born 
88 in England, the Grandſon ſhal} not inherit the Grandfather, becauſe he 


Face. Muſt then repreſent the Father, who cannot be repreſented; but if the 


ngland, they may in- 


herit each other, becauſe the Deſcent is immediate, and they don't take 


| td; His Father be an Alien, and two Brothers born in 
„Lit. 8. 


3 e 


| „„ | 
4 If the eldeſt Son be an Alien, the younger Brother born in Exglaud Vent. 419. . 
ſhall inherit the Father; otherwiſe it were if the eldeſt Son were attaint- 8 d. 1 rea 
ed, becauſe the eldeſt Son and all his Deſcendants are before the youn- 193. 
r Brother, and the younger Brother cannot inherit before that Line is 
extin&; and it is a foreign Preſumption, to Peres that any of that 
Line ſhould come over and have Children in Exgland: but the Perſon. 
attainted is ſuppoſed to have all his Children reſiding in the Kingdom 
under the King's Allegiance, therefore there is a Line continuing be- 
fore that of the younger Brother. © ; 
For the ſame Reaſon, if an Alien hath four Sons, the two eldeſt Ali- Hard. 224. 
ens, and the two younger naturalized, and one of the younger Sons 
purchaſe Lands and dies, the eldeſt Brother having Iſſue born within pate gr 
the Realm, the younger Brother, and not the Iſſue of the eldeſt, ſhall Tage 81 
inherit. _ | e : Gro. Tat 
If an Alien hath a Son Alien, and afterwards is made a Denizen, --* gon lo 
and hath a ſecond Son, the ſecond Son ſhall inherit, though the eldeſt LI Inſt. 8. a. 
Son be alive. 18 5 e | | to be under- 
If an Alien hath Iſſue two Sons, A. horn beyond Seas, and B. born ſtood. 
in England, and 4. is naturalized, he ſhall inherit 83. Oe. 8 
And now by the 11 U 12 V. z. cap. 6. it is enacted, That all and % . 
„ every Perſon or Perſons, being the King's natural-born Subject or Godfrey & 
« Subjects, within any of the King's Realms or Dominions, ſhall and Dixon. 
« may hereafter lawfully inherit and be inheritable, as Heir or Heirs to See 25 _ % 
« any Honours, Manors, Lands, Tenements or Hereditaments, and nes 
« make their Pedigrees and Titles by Deſcent from any of their Anceſ- ſome doubts 
« tors, lineal or collateral, altho' the Father and Mother, or Fathers or that may a- 
« Mothers, or other Anceſtor of ſuch Perſon or Perſons, by, from, riſe the rein- 
*« through or under whom he, ſhe or they ſhall or may make or derive - 
« their Title or Pedigree, were or was, or 1s or are, or ſhall be born out 
of the King's Allegiance, and out of his Majeſty's Realms and Domi- 
„ nions, as freely, fully and effeQually to all Intents and Purpoſes, as 
« if ſuch Father or Mother, or Fathers or Mothers, or other Anceſtor 
«« or Anceſtors, by, from, through or under whom he, ſhe or they ſhall 
« or may make or derive their Title or Pedigree, had been naturalized, 
« or natural-born Subjects.“ 4 
If an Alien purchaſes Lands, the King ſhall have it upon Office found, OI 5 
for ſince the Freehold is in the Alien, and he is Tenant to the Lord of 1 
whom the Lands are holden, it cannot be diveſted out of him but by 
ſome notorious Act, by which it may appear that the Freehold is in ano- 
ther; but if an Alien purchaſes Lands and dies, then the Freehold is in 
the King without Office found, - becauſe no Man can take it as Heir to 
the Alien, therefore the Freehold is caſt upon the King; but if an Alien 
purchaſe, and afterwards is made a Denizen, and then hath Iſſue, and 
dies, the Iſſue ſhall inherit till Office found, becauſe there is a Perſon in 
Being to take as Heir to the Denizen, upon whom the Law caſts the 
Freehold, which is not to be diveſted out of him without the Solemnity 
of an Office. 3 | | a | | 
If an Alien and a Subject purchaſe Lands to them and their Heirs, the Cro. Hz. 
Survivorſhip ſhall take Place till Office found, but the Office found inti- 123. Cross 


5 tles the King, and ſevers the Jointenancy; for the Freehold is in the e 288. 
Alien by the Solemnity of Livery, till it is deveſted out of him by ſolemn pl. 31. Note 
D s - 4 P*-3 * 

Office found; and every Perſon is ſuppoſed a natural- born Subject that There are 
a is reſident in the Kingdom, and that owes a local Allegiance to the King, two Sorts of 
"4 till the contrary be found by Office. „ 
ce Intitling, which is under the Great Seat; and an Office of Inſtrucuon. which is under the Sea! of 
e Exchequer ;' the Office of Intitling is an Inqueſt, which gives the King a Title, as here in the 


e of Aliens, &c. 5 Co. 52. Ruge Cafe, Sec Gilb. Hiſt. View of the Exchequer, 132, 13 3 
f 37 Gilb, Hiſt, Chan. 12. 1 | If F 
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Rol. Abr. If an Alien purchaſes a Copyhold in Fee in the N 


© (a)Poph.36, ini 1 
2 © 5h Adminiſtrators 


. greed to be 


_— 


5 os 'S. > ; 2 5 
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Ifa | me of J. S. in Truſt 
We db for him and his heirs, tho? it be found that the Copyhold was in Truſt 
Stile 20, 21, for the Alien, and that J. S. had the legal Eſtate, yet the King muſt ſuc 


| 41, 76. in Chancery to have the Truſt executed for his Benefit. 


An Alien cannot purchaſe a Leaſe for Vears of Lands, but he may, if 


be be (a) a Merchant, take a Leaſe of a Houſe for his Habitation, for 


Years only, and this is for the Encouragement of Commerce; for if an 


Alien trade he muſt have an Abode among us; but if he (5) depart 


the e or die, it goes to the King, not to his Executors or 
Adminiſtrators; becauſe it was only a perſonal Privilege annexed to the 

Alien, as a Merchant, for the Encouragement of Commerce, and con- 

* Page 82 *ſequently muſt expire with him, withant going to his Executors or 


Rol. Abr. 194- muſt be a Merchant. (5) Not if he goes beyound Sea, and leaves Servants in his 
Houſe during his' Abſence. Dyer 2. b. N „ | 
| But by the 32 H. 8. cap. 16. Paragr. 13. it is enacted © That all Leaſes 
* of any Dwelling-houſe or Shop within this Realm, or any of the King's 
% Dominions, made to any Stranger Artificer, or Handycraftman born 
out of the King's Obeiſance, not being Denizen, ſhall be void, and 
of no Effect; and the Perſon ſo taking ſuch Leaſe forfeits 100/. and 
* the Perſon letting 100/. more; one Moiety to the King, and the 
© other to him that will ſue for the ſame.” | | 
Sand. 1, to Upon this Statute the Caſe was, An Action of Debt was brought upon 
10. an Obligation, and upon Oyer demanded of the Condition, it was recited, 
$i9.308.S.C. and it referred to Indentures, which Indentures were likewiſe recited 


2 Rev. & in hæc verba; the Indentures were upon a Leaſe of a Houſe in Veſtmin- 


F aShow. Rep. er, reſerving Rent with Covenants, &c. the Defendant pleaded 32 H. 8. 


135. S.C, cap, 16. and that he was an Alien, &c. and ſo would avoid the Leaſe and 
cited and a- the Rent, and all the Security; divers Exceptions were taken to this Plea. 
1. He has not ſaid where he was an Artificer, but this was over-ruled ; 
for it is a perſonal Quality, and ſhall follow the Perſon, and is univerſal. 
2. The Defendant ought to have ſet forth and pleaded the Indenture; 
but per Cur?, ſince the Plaintiff has brought it into Court, as muſt be 
intended, and ſet it forth, the Defendant may plead upon it without ſet- 
ting it forth again. z. The Plea is, that ndentura predicta wacua exiſtit, 
and this was likewiſe over-ruled; for the Law is, that the Indenture and 


good Law. 


Bond make but one Security, and if the Covenant be releaſed before 


Breach, the Bond will ſignify nothing. 4. This appears to be a Meſſuage 
or Tenement, but he has not averred it to be a Manſion-houſe or Shop, 
according to the Statute; and upon this Point the Court at firſt were 
divided. Keyling held, that Mefuagium is Manſum, & quod clare conſtat 
non debet werificare. Morton: Though Meſuagium be a Word of Art, 
and may be-applied to other 'Things by a large Senſe, as to a Barn or 
Chapel; yet in Propriety it is a Manſion-houſe, and ſhall be intended ſo. 
T wiſaen and. Yyndhan, that it ought to have been averred; for he muſt 
bring himſelf preciſely within the Statute, eſpecially in ſuch a Caſe as 
this, where he would avoid his own Contract; but afterwards the De- 
fendant had Judgment. © ' ' 1 ed 


Show. Rep. A ſpecial Verdict found, that the Plaintiff made a Leaſe of a Houſe to 


135+ Pilk- the Defendant, who was found to be an Alien Artificer, and that this 


ington v. 


Peach, but Leaſe was made by Indenture between the Plaintiff and Defendant, and 


no Judg- that there was no other Security or Promiſe made by the Defendant ; 
ment. and that the Defendant entered, and enjoyed ſo long, for which the 


ol Hou Plaintiff brought a Quantum meruit; to which the Defendant pleaded 


Men affump/it; and the Matter being found ut ſupra, the Court held, 
th — pra, 0 
Ways to that an A/umpfit would not lie. 1, Becauſe this (e) would evade the 


evade it; as 


to make an Agreement ſor as long as you and I pleaſe, at the Rate of ak er Ann. for an Ae. 
will lie thereon; or, you ſhall have my Houſe for ſo long as you and I pleaſe, for ſo much as ii is worth. 
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actual Agreement. . 5 | De | | 
Debt 75 n an Obligation for Performance of Covenants in a Leaſe of pre f 


a Houſe, Ic. the Defendant pleaded the Statute of 32 H. 8. cap. 16. and III 1 Jae. 3. 


ſets forth that he was a Vintner, and Alien Artificer; and upon Demurrer Bridgham 


it was inſiſted upon for him, that a Vinter is as much an Artificer, and & er e 
within the Meaning of the Statute, as a Mercer, Draper, or Grocer. Ch. 2 

: | ye | f PPS yms 
Juſt, This ſtatute refers to another made 1 R. 3. cap. 9. which prohibits 283, 853. 
Alien Artificers to exerciſe any Handicraft in England, unleſs as Servant to 10 Mod. gi, 
a Subject ftilful in the ſame Art, upon Pain of Forfeiture of his Goods ; now 94.176, 120, 
the Myſtery of a Vintner chiefly conſiſts in Mingling of Wines, and that 122, 136. 
is not properly an Art, but a Sen; ſo the Plaintiff had Judgment. 2 


If a Woman Alien, be ſhe Friend or Enemy, marry a Subject, ſhe ſhall *Page . 


not be endowed, becauſe by the Policy of the Common Law, all Aliens 

are diſabled from acquiring any Freehold amongſt us; alſo Dower is an TE 25. 
Eftate created by Ad of Law, and therefore the Law, which ail fruffra d Lit. 31s 
agit, ſhall not transfer an Eſtate to one who cannot keep it, but muſt 


immediately, in Reſpecł of her legal Diſability, give Title to another; and vent. 417 


there is a Diverſity between ſuch Acts of Law and the Acts of the Party But by the 


himſelf; as if an Alien makes an actual Purchaſe, Qc. ſo Aliens ſhall Law of the 
not be Tenants by the Courteſy, by the ſame Reaſon, En bes L 88 

1 
marry an Alien ſhe ſhall be endowed, becauſe Princes cannot marry according to their Dignity un- 
leſs to Perſons abroad; and now by a ſpecial Ad of Parliament, not printed, 8 H. 5, 12, 15. Wo- 


men Aliens who marry with the King's Licence, to Eigliſimen, ſhall be endowed; ſo of Engliſh Wo- 


men who marry Aliens by the ſame Licence : But this latter Part can only be meant where the Alien 
Huſbands are after made Denizens, that their Wives ſhall have Dower of Lands purchaſed before ; 


for otherwiſe they, having no Capacity at all to hold any Lands of any Eſtate of Freehold, can derive 


no Title of Freehold to their Wives, and this Act never intended to put them in a better Condition 
or that Purpoſe than they were before; but it muſt be intended of Land purchaſed before their 
Denization ; ſince as to Land purchaſed after, they would not want the Aſſiſtance of an AR of 


Parliament, being by the Common Law dowable of theſe, Rol, Abr. 675. If one marries a Woman 


Alien without ſuch Licence, and then ſells his Lands, and after the Wife is made a Denizen, the 
ſhall not be endowed, becauſe her Capacity began by the Denization, and ſhe was before abſolutely 
diſabled to hold any Land; but if this Marriage were by the King's Licence, then it ſhould ſeem the 
Wife may he endowed, becauſe being married conformable to that Act, her Title to Dower began 
preſently, and cannot be defeated by any Aſter · act of the Huſband's, Co, Lit, 33. a. 13 Co. 23. 


Aliens ſeem not incapable of Eccleſiaſtical Benefices e, and though this Comp. In- 
Practice, ſays Watſon, has always prevailed, yet, ſays he, it proceeded ra- cumb. 213, 
ther from the Pope's Dſurpation, and a Submiſſion to hig pretended Au- 214. . 
thority in Church Matters, than from any nice Diſtinctions made uſe of Te . 
between Spiritual and Laymen; that the former would leſs diſcover the 2 Rol. abr. 
Secrets of the Realm, or tranſport the Treaſure thereof to nouriſh the 348. 
King's enemies, than the latte. 4 
Aliens prohibited to take Benefices without the King's Licence. 3 R. 2. c. 3. 5 R, 2. c. 12. 1. H. 
S. , 1 5 e 2. Jo 31 


Cotton. 41. 
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(D) What adtions Aliens may, maintain; and 


therein of the Difference between an Alien 
4 0 and one whole King is at Enmity with - _ 


A N Alien Friend may have perſonal Actions, but not real; an Alien Co. Lit. 129. 
Enemy ſhall have neither real, perſonal, or mixt Action. The Rea- b. 


fon why an Alien Friend is allowed to maintain perſonal Actions is, becauſe Andr. 25. 


he would otherwiſe be incapacitated to merchandize, which may be as 2Y*** b. 
r | | Mm 


Statute. 2. A Promiſe in Law (a) never takes Place where there is an () Noſuch | 


| us 6h Merchant, was to promote and encourage Trade, by providing aſure and - 


Owen 45. 


much to our Prejudice 2s his : but as to the allowing of him to maintain 
real Actions, there is no Reaſon for it, becauſe there is no Neceflity that 


Pe 


ſhall beſaid Prejudice that may accrue to the 


| ing and Kingdom, if he were allowed 
an Aven to maintain any Action. 1 


la) But who he ſhould ſettle amongſt us; an (a) Alien Tay is diſabled, from the 


nemx, Mo Sy, | 35 | * 
how it ſhall be tried. vid- g Co. 31. a. That it ſhall be tried by the Record in Chancery, whether 
his Prinde is at Peace or Enmity with ours, for every League is of Record; and Cro. Kl. 142. Owen 
45> That open Acts done by his Prince are ſufficient, and that it is not neceſſary that a War be 
proclaimed: Pzr4s and Infidels are not Perf etui Inimici, nor is there a particular Enmity between 


them and us; for the Difference betweer their Religion and ours does not oblige us to be Enemies 


tio their Perſons. Salk. 46, pl. 2. ſaid to be the Words of L. K. Littleton. Vide Skin. 167, 204. 


| Yelv. 198. A Merchant Stranger ſhall have an Action for faying he is a Bankrupt, 
| 2 for by Law he may haye perſonal Actions, and theſe Words tend to im- 


Bulſt. 134, Pair his Credit in his Trade, 
S.C | 


*Page 84. An Alien Friend, Merchant, may upon a Statute extend Lands, and 
11 Ed. 3. upon Office the King ſhall not have them, and upon Ouſter he ſhall have 
Kot.37. an Aſſize; for the main End and Deſign of both the S$tatute-ſtaple and 


ſpeedy Remedy for Merchant Strangers, as well as Natives, to recover 
their Debts at the Day aſſigned for Me, 


co. Lt. 129. An Abbot, Prior, or Prioreſs Alien, ſhall have Action real, perſonal or 
: ng _ mixt, for any Thing concerning the Poſſeſſions or Goods of his Monaſ- 


8. P. 1 here in England, becauſe he ſues in his corporate Capacity, and not 
Molloy 270, in his own Right, to carry the Effects out of the Kingdom. | 
S. P. So an Alien Friend may be an Adminiſtrator, and ſhall have Adminiſ- 


Oro. Car. g. tration of Leaſes, as well as perſonal Thin gs, becauſe he hath them in an- 


Sir Upwell 


Caroon's Sther's Right, and not to his own Uſe, 


. Caſe. 


Gro. El. 142. But it has been long doubted, whether an Alien Enemy ſhould maintain 

x” an Action as Executor; for on the one Hand it is ſaid, that by the Policy 
worth's Of the Law, Alien Enemies ſhall not be admitted to Actions to recover 
Officeof EffeQs which may be carried out of the Kingdom, to weaken ourſelves 
Erecutors and enrich the Enemy; and therefore public Utility muſt be preferred to 
15- _ private Convenience; but on the other Hand it is faid, that theſe Effects 


8 685. of the I eſtator are not forfeited to the King by Way of Repriſal, becauſe 


Mo. 431. that they are not the Alien Enemy's, for he is to recover them for others; 

Carter 49. and if the Law allows ſuch Alien Enemies to poſſeſs the Effects as well as 

— 0 an Alien Friend, it muſt allow them Power to recover, ſince in that there 
370. js no Difference, and by Conſequence he muſt not be diſabled to ſue for 
them; if it were otherwiſe it would be a Prejudice to the King's Subjects, 

| who could not recover their Debts from the Alien Executor, by his not 
: being able to get in the Aﬀets of the Teſtator, | | 

Baile. 46. If an Alien Enemy comes here /ub ſalvo conductu, he may maintain an 

p. * Action; ſo if an Alien Amy comes hither in Time of Peace per Licentiam 


ellsand Domini Regis, as the French Proteſtants did, and lives here ſab Protectione, 


Williams. and a War afterwards happens between the two Nations, he may main- 
Ed, Raym. tain an Action, for ſuing is but a 2 Right of (5) Protection; 
708 Cr. and therefore an Alien Enemy, that is 

Law. 186. may ſue a Bond ; aliter of one commorant in his own Country. 

6) But an 1 | h | | EE 
2 Enemy who has ſuch Protection, muſt plead it. Pareſl. 159, Sylveſter's Caſe. Ld. Raym. 
489. 853+ 3 Stra. 1082. . 3 N . 


ere in Peace under Protection, 


. ch) Ot 


A:L 1 E N. & 


E) Df pleading Alienage. 
TF one born in Ferſey, or elſewhere within the King's Obedience, Co. Lit, 
1 brings a real Action, and the Tenant pleads that the Demandant is = — | 
an Alien born under the Obedience of the French King, and out of the 885 43 i 
Legiance of &c. the Demandant may 172 That he was born at ſuch 2 Keb. 98. 
a Place is England, within the King's Allegiance, &c. and ſuch hath Leon. 78, 79. 
ever been the Manner of pleading in ſuch Caſe *. | | __ Carter 30. 


, 955 k 7 ö . Raſt. Ent, 
605, qued vid. * Qu. If the beſt Method would not be, to ſay, born within the King's Obedience, 
viz, at, Tc. the Venue laid by the Plaintiff in his Declaration. VVV os 


In an Aſſiſe Tempore Fac. 1. the Defendant pleaded that the Plaintiff 7 Co. 1,9, 
was born apud Z. infra regnum Scotie ac intra Ligeantium dicti Domini Re. Lit.Rep.26, 
gis Regni ſui Scotiæ, ac extra Ligeantiam dicti Domini Regis Regni ſui An-. 


glis; and this was held no good Plea, becauſe it referred Ligeance and 


Faith to England, and not to the King, | „ 
In Debt on an Obligation, which was for Payment of Rent reſerved Sid. 357. 
by Leaſe for Years ; the Defendant pleaded the 32 H. 8. c. 16. and that Freeman 
he was an Alien /Artificer, &c. the Plaintiff replied, That he was no KING 
Alien Artificer ; but having laid no-Place where he was born, the Re- 
plication was held bad. e : | N 
* The Defendant pleaded in Abatement, that the Plaintiff was an 
Alien Enemy, born in ſuch a Place in France; the Plaintiff replied that 
he is indigena, and born at ſuch a Place in the Kingdom of England, et | 
non alienigena modo et forma: prout, &ci et hoc petit quod inquiratur per Pa. Carth. 303. 
triam; and upon Demurrer to this-Replication-it was held to be ill, for Nicholas 


that the Plaintiff did not rely upon the firſt Part of it, that he was born 777 Poulet. 


Vide Raſt. 


in England, and fo conclude with an Averment, that an Iſſue might be Eat. 232. 


taken by the other Side, vi. that he was not born in England, and that Hern. 361. 
this Matter might be triable by a proper V iſne; but here he hath put But if the 
Alien or not Alien in Iſſue, wiz. non alienigena modo et forma, which can- Plaintiff had 


not be tried for want of a Vifne 3 and therefore Judgment was given that Mis Replica- | 


tion with an 


the Bill ſhould abate, 
Averment 


only, the Negative Clauſe, nus alienigena, had been only Surpluſage, and helped u 
Demurrer ; ſo reſolved, Carth. 365. Brodpch v. Briggs, Vide Comb. 5 Iped upon a general 
| a 0 1 


| Where Alienage is pleaded in Abatement, and the Plaintiff replies in- Comb. 394. 


digena, he may either take Iſſue, or conclude er hoc paratus oft werificare ; FOrtelc.223. 
but if in Bar, he muſt take Iſſue; and this is the Reaſon of the Differ- 28 
ence in the two Precedents in Ra/tal. | . 


If Alienage be ee to an Alien in League, it muſt be pleaded in Bro. Tit. De- : 
ility of the Plaintiff; but it it be to an Alien Enemy, nizen 3, 10. 


Abatement or Diſa i 
it may be pleaded either in Abatement or in Bar to the Action, becauſe CR 1 * 
it is forfeited to the King as a Repriſal for the Damages committed by 3 


the Dominion in Enmity with him (2). Cart. 49. 


Co. Lit. 125. 


a. b. (a) Not to be pleaded to a perſonal Ad ion, without alledging the Plaintiff to be an Ene- 
my. 3 Stra, 1083. See 12 Mod. 145. 1 * | 
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(a) Differ- N (a) Ambaſſador is a Perſon ſent by one (5) Sovereign Prince to 
8 another, to tranſact in the Place of his e ſuch Matters 
dec ä as relate to both States. As to the Manner of 3 and 
dinary and receiving Public Miniſters, their Duty, Power, and Privileges, &c. be- 


Extraordi- ing chiefly regulated by the Civil Law, or Law of Nations, I muſt re. 


nary. fer to other Books for thoſe Matters, and ſhall here only inſert what 
2 8 ſeems moſt worthy of Notice in our Law Books; obſerving that our Law 


repreſents herein pays the greateſt Regard to Rules preſcribed by the Civil Law and 
the Affairs the Law of Nations, | „ 8 

only, but an F | „„ | 
Ambaſſador the Grandeur of his Maſter. Molloy 138. (5) By the Law of Nations, none under-the 
Quality of a Sovereign Prince can ſend Ambaſſadors. Molloy 129. And it is ſaid by Lord Ce, 


That there can be no Ambaſſador without Letters of Credence from his Sovereign to another that. 


hath a Sovereign Authority. 4 Inſt. 153. But the Electors and Princes of the Empire ſend or receive 
Ambaſſadors touching Matters which concern their own Territories. Molloy 129. And ſo the 
Hans Towns, being free Imperial Cities, have the ſame Rægalia by Preſcription or Grant, Molloy 
129. But a King deprived of his Kingdom and Royalty, hath loſt his Right of Legation, Molloy 
130. in Margine, If ſent from a King or abſolute Potentate, though in his Letters of Credence he is 
termed an Agent or Nunciut, yet he is an Ambaſſador or Legate. 4 Inſt. 153. Ambaſſadors were 
ſent to the Pope, being a Temporal Prince, and alſo his Ambaſſadors received here, who were ſworn 


not to attempt any Thing prejudi ial ta the King or Kingdom. 4 Inſt. 156, 


+ « 


Page 866 An Ambaſſador cannot, as Procurator, exhibit a Bill in our Courts 

for a certain Number of his fellow Subjects, without an Authority from 
Hob. 78, 13, them; for every Procurator muſt ſue in the Name of the Principal, and 
5 55 xg cannot be ſuch without his Allowance; nay, the King cannot make a 
wr Je Procurator for all his Subjects, without their Conſent, nor would a Re- 
Acuna, the leaſe, Sentence or Diſcharge againſt ſuch a one be a Diſcharge againſt 
Spaniſh the Principal: Alſo the Office of an Ambaſſador doth not imply a pri- 
Ambaſſa- vate Procuration, but for the Public, and not for a particular Subject, 


3 pour otherwiſe than it concerns the King and his Miniſters to protect them in 
Bingley. foreign Kingdoms in Nature of a Negociation of State; and therefore, 
though he may proſecute and defend for a private Subject at the Coun- 
cil-Table, which is a Court of State, yet when he comes to ſettled Courts 
he muſt obſerve the eſſential Parts of their Proceedings. 
4 Inſt. 152. In the Biſhop of R', Caſe, Ann. 13 Eliz, the Queſtion being an 


Molloy 33+ Legatus, qui Rebellionem contra Principem ad quem Legatus concitat, Le- 
S. C. cited, gti Privilegiis gaudeat, et non ut Hoftis Penis ſubjaceat, it was reſolved 
he had loſt the Privilege of an. Ambaſſador, and was ſubje& to Puniſh- 


that Ame 
ment.” * | 


baſſadors 
cannot b 


the Law of Nations be defended when they act againſt the State or Perſon of the King with whom 


they reſide ; and vide 3 Bulſt. 28. and Roll. Rep. 185. in which laſt Book the King's Attorney makes a 


Difference between a Conſpiracy to kill the King and other Treaſons committed by an Ambaſſador. 


41nft. 152. If A. is ſent as Ambaſſador of the King of Moreccs tothe States, and 


ee oh by them accepted as an Agent, and there being War between theKing of 


"Caſe by the Morocco and the King of Spain, the King of Morocco makes a Commithon 


Ch. Juſt, to 4, to take Spaniards, and their Goods; and the King of England nts 
Maſter of him Letters of ſafe Conduct as a Public Miniſter, ok 
the Rolls, & him to levy Men, to furniſh Ships, &c. and there being a League between 


pe Jurye of England and Spain, and England and the States, and War between Spain 


and 


ralty,upona and the States, A. takes at the Canaries a Spaniſh Ship laden with Goods, 
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A * 2 8 5 c | 
and by Streſs of Weather is driven to Plymouth, he ſhall not be tried as 
a (a) Pirate here ; for by the Law of Nations an Ambaſſador ought to W 
be ſafe and ſure in every Place. „ 


| * 


the Council 


upon the Prayer of the Spaniſh Ambaſſador, to proceed againſt him as a Pirate upon the Statute 


28 H. 8. c. 15. Rol. Rep. 175. 8. C. cited. 3 Bulſt. 27, 28. 8. C. cited. (a) But per Rol. Rep. it 
was agreed by the Civilians, that he ought to. proceed Civiliter for the Goods, becauſe in ſolo Amici; 
and 3 Bulſt. 29. A Suit being in the Court of Admiralty againſt ſeveral Merchants that had bought 


— the Lords of 


Goods, the Civilians held, becauſe they were bought in ſele Amici, Proceeding might be for them 


in the Court of Admiralty ; and it is ſaid, that accordingly the Court denied a prohibition : But per 
4 Iaſt. 154. though this was the Opinion of ſome of the Civilians in Palacke's Caſe, yet the contrary 
had been reſolved, 2 Jac. 1 pe” 2 EE | | | 


If a Man that is baniſhed is ſent Ambaſſador to the Place from which 4 Ialt. 153. 
he is baniſhed, he cannot be detained or offended there. 3 

A Bill was exhibited in Chancery againſt one, then Ambaſſador at the 2Vern.31/. 
Court of Spain; an Order was obtained, that all Proceedings ſhould ceaſe ® Nene des 
until his Return from his Embaſſy; and on Motion to diſcharge the Or- no 
der, it was agreed on Debate, that a Protection lies for an Ambaſſador, was held 
guia Profecturus, or quia Moraturus, and that at Law he may caſt an Eſ- Treaſon to 
ſoin for a Year and a Day, and may afterwards renew it if Occaſion con; kill the 


tinues ; and the Court ordered the Proceedings to ſtay for a Year and a 5 Am- 


ador. 


Day, unleſs the Defendant ſhould ſooner return into England. Videg Inft. 8. 


* 


Vide Co. Lit. 


If a foreign Ambaſſador (being Pro-Rex) committeth a Crime which is 190 | 
contra jus Gentium, as Treaſon, Felony, Adultery, &c. he loſes the 4 Inſt. 153. 
Privilege and Dignity of an Ambaſſador, and may be puniſhed here as Molloy 189. 


any other private Alien, and is not to be remanded to his Sovereign e ay 
but of Courteſy. | Rot. Rep, 


* So upon Contracts which are good Jure Gentium, he muſt anſwer, * Page 87 | 


4 Inſt. 153. But in Molloy 141. it is ſaid, that moſt certainly by the Civil Law, his Meveables, which 
are accounted an Acceſſion to his Perſon, cannot be ſeized on as a Pledge, or for Payment of Debt, 
tho' by Leave of the King or State where he reſides ; for all Coercion oughtto be far from an Am- 
baſſador, as well that which touches his Neceſſaries as his Perſon; if therefore he hath contrate$ 
a Debt, he is to be called upon kindly; and if he refuſes Payment, Letters of Requeſt are to go to 
his Maſter, ſo that the ſame Courſe may be taken with him as with Debtors in another Territory; 
and Notice is taken of the Opinion of my Lord Coke, which ſeems to the contrary ; and 3 Bullt. 28. 
it is agreed by the Civilians, that the Perſon of an Ambaſſador cannot be arreſted. 


But if a Thing be only malum prokibitum by AR of Parliament, pri- 
vate Law or Cuſtom of the Realm, and is not malum in ſe jure Gentium, 41" 153. 


nec contra jus Gentium, an Ambaſſador reſiding here not be bound 2 3 
by it. | | | | cited. Rol. 
Rep. 175. The ſame Rule agreed by the Civilians. 


And now by the 7 An. c. 12. it is declared, That all Writs and SeeForreſt- 
«« Procefles that ſhall at any Time be ſued forth or proſecuted, whereby ©" 281, 
« the Perſon of any Ambaſſador, or other public Miniſter of any for- 
« eign Prince or State, authorized and received as ſuch by her Majeſty, 3 
«« her Heirs or Succeſſors, or the Domeſtic (4) Servant of any ſuch OC a "oa 
« Ambaſſador, or other public Miniſter, may be arreſted or impriſoned, perſede a 
«« or his or their Goods or Chattels may be diſtrained, ſeized or attach- Proceſs on 
« ed, ſhall be deemed and adjudged to be utterly null and void. _ eee 
held, That it was not neceſſary to ſhew that he actually lived in the Houſe, but that he muſt ſhew the 
Nature of his Office, that the Court may judge of it; alſo that he is not ſuch a one as comes within 
the Deſcription of any of the Statutes againſt Bankrupts. Fitzgib, 200. 2 Stra. 797. Ld. Raym. 1824. 
See 10 Mod. 4, 5. Lord Mansfield was clear, that an officiating Land-waiter at the Cuſtom-houſe 
could never be eſteemed a bona Fide Domeſtic of a foreign Miniſter, Bur. Rep. 401. 


«« Provided 


175. Same Rule agreed by the Civilians. So 3 Bulſt. 28. Hawk. P. C. 35. S. P. ] 


! 
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Provided, That no Merchant or other Trader whatſoever within the 
e Deſcription of any of the Statutes againſt Bankrupts, who hath or 
e hall put himſelf into the Service of any fuch Ambaſſador or Public 
„ Miniſter, ſhall have or take any Manner of Benefit; and that no Per- 
.... «© ſon ſhall be proceeded againſt as having arreſted the Servant of an 
ä Ambaſſador or Public Miniſter, by Virtue of this AQ, unleſs the Name of 
& ſuch Servant be firſt regiſtered in the Office of one of the Principal Se. 
-, "< cretaries of State, and by ſuch Secretary tranſmitted to the Sheriffs of 
Landon and Middleſex, for the Time being, or their Under-Sheriffs or 
©. © _ << 'Deputies, who ſhall upon the Receipt thereof hang up the ſame in 
« ſome public Place in their Offices, whereto all Perſons may reſort and 

ce take Copies thereof without Fee or Reward. MY 
The Perſons who by ſuing out Writs, . &c. violate this Law, which 
ce js declared a public Act, to be puniſhed at the Diſcretion of the two 

& Chief Juſtices and Lord Chancellor, or any two of them.“ 

Abr. K.. One protected by the Genoeſe Ambaſſador brought a Bill in Chancery, 
350. pl. 4. and was ordered, though after (5) Anfwer put in, to give (e) Security 
Goodwin to anſwer the Coſts, in the fame Manner as if he were a Foreigner; be- 
and Archer, . cauſe by the above Statute all Proceſſes againſt Ambaſſadors and their 


2 Servants are made void; ſo that if the Bill ſhould be diſmiſſed, wg rol 


452. Anda ceſs could ifſue againſt him. 
like Order | | 


ſaid to be made by my Lord Ay ek after Anſwer put in, Tir. 1709. between Barret and Buck, 


(5) But it has been denied in the Exchequer. Bunb. Rep. 183. pl. 258. and ſoit has in that Court, 
even before Anſwer, where the Bill was for an Injun&ion to ſtay the Defendant's Proceedings at Law 
in Ejecment. becauſe the Plaintiff was in a Manner forced into this Court (vis. the Axcheguer) and 
did not come in originally. Bunb. Rep. 272. pl. 349. If the Motion be before Anſwer, the Defendant 
will not be obliged to put one in, until the Plaintiff give Bond with a Surety to the Senior Six Clerk 


not towards the Cauſe in 4o/. Penalty for anſwering Cofts. 2 Vill. 452. pl. 142. Moſeley 7. 175. pl. 


289. (e) A Depoſit in Money will not be permitted inſtead thereof. Bu 


Rep. 35. pl. 53. 
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es, „ Amendment and Jeofail. 


(A) Df Amendments at Common Law. 89. 
(B) The ſeveral Statutes of Amendment and 
__ Feofail. go. | Wk 
(©) 4 85 2 o a Patent extend 
o the King, 02 to anp criminal Pzoceedings. 95. 
(D) Jn what Caſe ns in Clvi 
Cauſes are amendable, and the Männer there- 
of, as by amending one Part of the Record by 
another ; And herein 96. „ | 
1. Of the Original Writ and Proceſs. 96. 
2. Of the Imparlance Roll. 98. 5 
«The zh Rolt-08- 5: ð v 
4. Of the Jury, Proceſs and N Prius Roll. q. 
5. Of the Verdict. 101. F 


N (E) What Deteſts map be amended, oz 6 are aided | 


after Uerdiit; And herein. 101. 9 
N Al | 1.0 


s the Pioceedings in Civil 


AMENDMENT ND JEOPAIL. 
1. Of the Want of ſufficient Certainty in the Plaintiff's 
Dteclaration in not ſeiting forth his Cauſe. 101. 
2. Of Repugnancy and Surpluſage. 102 | 
3. Of Inſufficiency in the-Defendant's Bar. 103. 
4. Of immaterial and informal Iflues. 13. 


F) Of amending the Judgment, 105. _ 

(G) At what Time the Amendment muſt be made; 
and therein of Recozds removed out of infertio2 
Courts, and paying of Coſts. 107. 

(H) (here Reco2ds defaced by Deſign or Accident 


will be ſet right and amended. 109. 


+4 2 A * 1 


W * 


* (A) Df Amendments at Common Law. Page 89 
| T Common Law there was but little Room for Amendments, a 
A which appears by the ſeveral Statutes of Amendments and Feofails 8 Co. 156. 
2 and likewiſe by the Conſtitufion of the Courts; for ſays Britton, 255 
the Judges are to record the Parols deduced before them in Judgment; 
alſo, ſays he, E. 1. (a) granted to his Juſtices to record the Pleas pleaded 92828 
before them, but they are not to eraſe their Records, nor amend them, e of 


nor record againſt their Inrolment, nor any way ſuffer their Records to eee. 272 
be a Warrant to juſtify their own Miſdoings, — es 


da ge 2 ©, | when Ch. 
uſt. Ingham, in his Reign, moved with Compaſſion for the Circumſtances of a poor Man wh 
138. 44.” eraſed the. Record, and raade 6s. 8d. he was fined 800 Marks, CH ny 0 was 


Hence it appears, that regularly at Common Law, neither falſe Latin, 9 H. 7. 16. 


the Omiſſion of a Word, Syllable or Letter, or other Defe& or Variance 4 H. 6. 16. 
from the approved and legal-Forms, were-amendable. ® 3 5 5 
5 | . Ap pro 


But out of this general Rule there are the following Exceptions. 1. 8 Co. 157. 
All Miſtakes were amendable the ſame Term, 'becauſe it is a Roll of Blackmores 
e, Ne, and — = the ene of ay Court during the whole Term, Sax. 49- 
and then a new Roll might rought in the Cauſe, and conſequent! 

the ſame Roll may be ded. i Gs | ALS 8 
That Part of the Count which records the Writ was amendable at 8 Co. 156.4. 

Common Law, though of a ſubſequent Term; becauſe the Recording 7 13 

the Writ was Surpluſage, and the Judges were not to record againſt a Car en | 

| former Record. | BT e Sand. 8 

An Eſſoin, if the Plaintiff's Name were miſtaken, or an Eſſoin was 2 H. 4 4. 

made as Guardian, when there was no Guardian in the Writ, this was Fitz. A- 

amendable at Common Law, becauſe ſuch an Eſſoin was contrary to the _ 8 505 

any and conſequently an Inrolment of it would contradi& a former Bro.Amend- 
rit. 8 | | ment 26. 


ed to Iſſue a Yenire Facias, and a Jurat inter A, and B. was ”—_ in, Fig mis cro. 
TD 


C. this was amended, otherwiſe it would be an Inrolment againſt a for- 83 
| mer Record. | | 684. 
| | Stra. 139. 2 Stra. 734. 2 Id, Raym. —_ 2 Stra. 947. 


„ AMENDMENT D JEOFAIL, i 
$Co. 156. In the Caſe of the King the Writ was amendable where the Fault way 
42 E. 3. 6. in the Form, as in a Qzare Impedit brought by the King, the Writ was 
1 4 55 Preſentere inſtead of Preſentare; and it was amended; for it could not 
be intended that the original Inſtitution of the Court was to deſtroy or 
05) - g : | Owe: ON 
leſſen the Prerogative at the King. ; 


1 


8 unn. 


2 * (B) The ſeveral Statutes of Amendment and 
age 90 | 26s „FF; 


1 * tying down the Courts ſo ſtrictly not to alter their Records af. 
«ter the firſt Term was found very inconvenient, and many Jude- 
1 _—_ _ reverſed by the Miſpriſion of Clerks, &c. Wherefore it was 
enacted, 75 5 

«« By 14 Ed. 3. cap. 6. That by the Miſpriſion of a Clerk in any Place 

5 e whereſoever it be, no Proceſs ſhall be annulled or diſcontinued by 
(The _ «© miſtaking in Writing (a) one Syllable, or one Letter too much or too 


3 « little, but as ſoon as the Thing is perceived by Challenge of the Par. 
Statute ſo ty, or in other Manner, it ſhall be haſtily amended in due Form, 


favourably without giving Advantage to the Party that challengeth the ſame be. 
for the 3 * cauſe of ſuch Mipriſion.” ik : 

Orts, tha 5 | ] 5 ; 
extended it to a Word. 8 Co. 158. a. But they were not agreed whether they could make theſe 
Amendments as well after Judgment as before, 8 Co. 157. b. which occaſioned the 9 H. 5. c. 4. by 
which it is declared, That pe Jucges ſhall have the ſame Power as well aſter as before Judgment, 
as long as the Record or Procels is before them; and this Statute is confirmed by 4 H. 6. c. 3. with 
an Exception, that it ſhall not extend to Proceſs on Outlawry, or to Records or Proceſſes in Male, 
But according to 2 Sand. 40. this laſt Exception, and the like Exception in 8 H. 6. c. 15. ſeem to 
be annulled by the Statute of 27 H. 8. c. 26. by which it is enacted, That the Laws of E-g/and ſhall 
be uſed, practiſed and executed in Males. TOA 


$ Co. 157-22 Though theſe Statutes gave the Judges a greater Power than they had 
8 before, yet it was found that they were too much crampt, having Au- 
Wo SL in Na- thority to amend nothing but Proceſſes, which they did not conſtrue in 
eurethereof, à large Signification, ſo as to comprehend the whole Proceedings, but 
not includ- confined it tothe Meſne Proceſs and Jury Proceſs : Wherefore to enlarge 
_ ed within the Authority of the Courts. | 

3 © By the 8 H. 6. cap. 12. it is enacted, That for Error aſſigned in any 
8 Mod. 314. Records, Proceſs, or Warrant of Attorney, Original Writ, or Judicial 
12 Mod.31, ©© Panel or Return, by Razing or Interlining, or by Addition, Subſtrac- 
53. 104 tion, or Diminution of Words, Letters, Titles, &c. no Judgment or 
7% 507- Record ſhall be reverſed or annulled, but * JOE in any Record, 
5 rd — 15 * Proceſs, Word, Plea, Warrant of Attorney, Writ, Panel or Return in 
2 Ld.Raym. ©* Affirmance of Judgment, may amend all that which to them ſeems to 
1179, 1284, be the Miſpriſion of the Clerk, (except Appeals, Indictments of Trea- 
12995. „ ſon, Felony and Outlawries of the ſame) and the Subſtance of the "of 
per Names, Surnames and Additions left out in Originals and Exi- 
« gents, contrary to the 1 . 5.c. 5. and other Writs containing Pro- 
* clamation, and if certified defRive, the Parties in Affirmance of Judg- 
ment may alledge the Variance between the Record and Certificate, 

« and if found and certified it ſhall be amended. . | 5 
By the 8 H. 6. cap. 15. The Judges in any Records or Proceſſes before 
“them, by Error or otherways, or in Returns of Sheriffs, Coroners, Ba!- 
4“ liffs of Franchiſes, or others, may amend the Miſpriſion of the Clerks 
%% of the Courts, or of the Sheriffs, Coroners, their Clerks and other Ofh- 
*« cers whatſocyer, in writing a Letter or Syllable too much or too little.” 
6 As theſe Statutes extended only to what the Juſtices ſhould interpret the 
Miſpriſion of their Clerks and other Officers, it was found by Experience, 
| | that 


- 
F 


4 


. 3 


. 1 AMENDMENT ny JEOFAIL. „ en Tow 
19 * 11295 901300068 ITE. BE %%% ß 
t at many juſt Cauſes were overthrown for Want of Form, not aided "OP 
Ir by any of, the Statutes, though they were good in Subſtance : W 


tor further Relief of Suitorf s ies a 5 Ln 
The 32 H. 8. cap. 30. enacts, . That if (a) any Iſſue be (5) tried? Page 91 
(e) by the Oath of twelve Men, for the (4) Party Plaintiff or Deman- 


« dant, or for the Party Tenant or Defendant, in any. Courts of Re- EE 


cord, judgment ſhall be given, any M:ſpleading, Lack of Colour, in- ful & exad 
« ſufficient Pleading or Jeotail, - any Miſcontinuance or (e V) e ) Cole rhas 
« Diſcontinuance or (i) Miſconveying of (4) (/) Proceſs, Misjoining of the follou- 
the Iſſue, (=) Lack of Warrant of Attorney of the Party (a) againſt 7 —— | 
* whom the Iſſue ſhall be tried, or othe Negligence of the Parties, their Ahr. 362. 

« Counſellors or Attornies, and the Judgment ſhall ſtand according to (a) kut yet 
the ſaid Verdict, without Reverſal? oo t aun 2 

| FRY ' on the vi 


is is not within the Act; but it muſt be one joined upon the ſpecial Matter alledged. Cro. Jac. 
$99. and vide Sand. 8 1, 82. (5) But if in Replevin the Plaintiff is nonſuit after Evidence, and the 
I ury aſſeſs Damages for the Avowant, this is no Trial within the Act; for the Enquiry of the Jury 
s only in Nature of an Office of Inqueſt. Cro. Eliz. 339. adjudged, 412. adjudged, and vide 
9. Hob. 69. (e) So that an Iſſue upon Nul tiel Record is not within the Act. 11 Co. 8. a. Cro. Jae. 
64. (4) in Treſpaſs againſt 4. and B. 4. pleads Not guilty, and B. confeſſes: the Ad ion, and a 
BW rit of Enquiry is awarded upon the Roll, but after gzoad B. there is no Continuance entered, and 
after the Iſſue is found for the Plaintiff, admitting there is a Diſcontinuance guoad'.B..yet it is aided 
dy the Statute ; for B. was Party to the Original, and is privy to the Verdict, being liable to the Da- 
nages. Sir John Haydon's Caſe, 11 Co. 6. b. adjudged. Rol. Rep. 31. adjudged, and vide Cro. Jac. 
z94. and vide Cro. Car; 313.—But an Iſſue between the Demandant and Vouchee, is not within the 
A8. And. 26, Kelw. 207. b. 5 Co. 37. b. 11 Co. 6. b. but per Hob. 281. this Opinion is queſtioned, 
t not being ſaid Party to the Original. (e) If as to Part the Defendant joins Iſſue, but ſays nothing as 
o the reſt, and this Iſſue is found for the Plaintiff, he ſhall have Judgment. Gomerſa/ and Gomer ſal. 
Wh 1 Co. 5. b. 2 Leon. 194. Godh. 55. 80 Rol. Rep. 161. Cro. Jac. 353: Hob. 187. 3 Lev. 39. and 
Wide Goulſ. og. Bulſt. 25, Cart. 5 1.—But if the Matter is pleaded to the whole, though in Fa but 
n Anſwer to Part, this is a bad Plea, and not helped by the Statute. Hard. 331. (F) This extends 
s well to thoſe on the Part of the Plaintiff as on the Part of the Defendant. Rol. Rep. 161. (g) Diſ- 
ontinuances after, as well as thoſe before Verdict, are within this Act. Cro.Eliz. 489. Cro.Jac..528. 
and wide Cro. Car, 236. Cro. Jac. 211. Cro. El. 320. (4) Diſcontinuances are helped by the Sta- 
ute, but not imperte& Verdias. 2 Leon. 196. Cro. El. 133. Godb- 57. 3 Lev. 55. (i) But if upon 


n n Information of Perjury the Court awarded a Subpena againſt the Defendant, this is not a Miſ- 
ut meer toy, a diſorderly Proceſs, and not aided by the Statute. Tepliſ and Haller, And. 48. ads 
re u elw. 214. adjudged, and there ſaid this is no more helped by the Statnte, than if in ec. 


| the Court ſhould award a Petit Cape, or in a real Ation a Diſtreſs or Attachment; for ſuch Oiſ- 

prders were never intended to be redreſſed by the Statute, and vide Cro. Jac. 89. where one Proceſs 
goes not warrant the other, —So when a Yerire is awarded to a wrong Officer, and he returns it, 
and thereupon a Trial is had, this is a Mis-tria!, and not helped. Brownl. 134. Cro. El. 574, 586. 


c. Moor 356. pl. 482. Vel. 15. 5 Co. 36. b. But that Mis- trials, as where the Venue was awarded of a 
or wrong Place, Cc. were not aided by this Statute, vide Cro. El. 468. Goulſ. 38. Winch. 69. 4 Leon. 
0 85. Cro. Jac. 647. Lit. Rep. 365. Moor 91. pl. 212. Kelw. 212. 5 Co. 36. b. (4) But if there be any 
My Defect in an Original, or in the Return thereof, it is not helped by this At. Kelw. 20%. Aud. 27. 
IN 0 As if a Diſtringas is awarded where it ſhould be an Habeas Cerpora. Savil 37. (m) Vide Leon. 178. 
to Cro. El. 145, 153, where the Entry was, that the Defendant brit ſe per Higgens Atior' fuxm, with 
4- out ſhewing his Chriſtian Name; and it was argued that it was Nagel by this Statute; and in Cro. 
5 K], 153, it was ſaid that if there were any Warrant of Attorney, and his Name appears, then it 
: may be amended by it; but for this vide Rol. Abr. 289. Leon. 176. and vide 18 El. c. 14. by which 
I a Proviſion is made againſt the Want of any Warrant of Attorney. () But if the Judgment is not 
0” given gs the Verdict, it is not within the Act; as in Debt againſt an Heir upon the Bond of his An- 
g ceſtor, he ple ads Riene per Deſcent, except twenty Acres in D. and the Plaintiff rep ies he hath more 
e, in S. upon which they are at Iſſue: and it is found for the Defendant, but the Plaintiff takes Juag- 
ment upon the Confeſſion of the Aſſets.” Mol lineuæ and Mellineux, Velv. 169. reverſed by Reaſon of 
a Diſcontinuance ; Cro. Jac. 236. reverſed 33 and ſaid the Statute muſt he intended where 
. the Verdict is the Occahon of the Judgment, and vide Cro. Jac. 211. Cro. Kl. 289, 2. 
8 This Statute, though much more extenſive than the others, and thou 
5. it very much enlarged the Authority of the Judges in Amendments in 
” Miſtakes, yet it remedied no Omiſſion but one, which was the Party's 


Ve own Neglect, in not filing his Warrant, which ſhould not after Verdi& 
e, prejudice the Right of the Party thet had prevailed; therefore to re- 
at medy the Omiſſions which the prevailing Party might have been guilty 
| of, as well as the other Side. pn ee of 
Vu. I. 4 - 5 


\ AMENDMENT any, JEQFALL. 
Page 92 By the 18 Eli. cap. 14. it is enacted, That after Verdict given h * 
2 2 «< any Action, Suit, Bill, Plaint, or Demand in any Court of Record, ſub! 
gainlt 4. B. “% Judgment (a) thereupon ſhall not be ſtayed or reverſed for . Def 
er 
I. 


and g. 4. Form touching falſe Latin or Variance from the Register, or (5) 

pleas Not «© Faults in Form, in any Writ Original or Judicial, Count, Dec | 
guilty anc tion, Plaint, Bill, Suit or Demand; or for (e) (4) want of any Wii 28 
ere ee Original or Judicial, or by reaſon of () any (g) imperfect or MM © ? 


him, hut Te Foe _ K \ 5 3 1 | 4 ee 
againſt the infufficient (7) Return of any Sheriff or other Officer, or for want et not 
eber two, „ any Warrant of Attorney, or for any Fault in Proceſs, upon or aft © © 
e, any Aid Pricr and Vous... [ 
udam N F158 « r Fre 1 T 1 | Fa Bn 1882 172 34 1 1 'F f 1 a ge | 
by Default, the want of an Original may be aſſigned ſor Error; ſor the Verdict being; found for 4, 7 
he is out of the Caſe, and it is as if the Action had been brqught againſt the other two only; but if . * 
the Vera had been for the Plaintiff, the want of the Original gzoad the other had been cured, ; MA © * 
Lev. 210. (5) But the Omiſſion of vi & armis in a Declaration of Treſpaſs is Subſtance, becaus Wl « - 
that is the Inducement for the King's Fine. Cro. Car. 407. March 140. Cro. Jac. 443, 526, 5:6, 4 q 
but vide Cro. Jac. 130. 2 Rol. Rep.285. 80 is the Aſſigument of a Breach upon a Recoguizun MAR << a 


for good Behàvdur. Cro. Jac. 412. (c) Leon. 30, 31. ide where the Original was determine . 5 
and not revived. (d) An ill Writ in Subſtance, or a good Writ-which warrants not the Declary W 


tion, is not aided by the Statute. Oro. El. 222. Goulſ. 126. Yelv. 108, 209. Sid. 84. 5 Co. 3). b. BR © UV 
3 Hulſt. 224. Rol. Rep. 432. When the Variance is ſuch that it {hall he taken as no Original. C. t. 
722 204. Hob 25 1. Cro. Jac. 654, 655. Cro. Car. 327. Cro, Kl. 286, 3 Mod. 136. Ed. Raym. % «« p 
411, 1209, 1220. 8 Mod. 443. 10 Mod. 19, 69, 70; 318, 368. 11 Mod. 68. I. 3. 171, 230, 240. cc 5 
12 Mod. 238. Fitz. 96. Barnes 333, 334, 335, 347, 351. 2 Barnes 38 1. Stra. 231, 316. pl. 14 * 
787. 2 Ld. Raym. 15 15. 2 Stra. 889, 892. Barnard. K. B. 327, 364, 418. 2 Stra. 909, 933. 1 f 
Jus d, K. B. 55- 2 Rol. Rep. 382. 5 Co. 37. b. But not ſo where the vitious Writ is certified u 2 
de the Writ upon which the Proceedings were, and that there is no other: Cro. Jac. 185, 4% 925 
664; 675. Palm. 428. Browal 96, 97. Cro. Car. 272, 281, Jones 304. Latch. 116. Velv. 100 ee 
But where it appears there was a good Original, no Averment ſhall be taken that the Proceeding 1 
were on the vitious one. Cro. Jac. 597. Palm. 428. — And in Zjedimeni, where the Declaration n- 50 
ceited the Original to be Sunmonizus eſt, there being none upon the File, the Court would not inten e 
u vitious one; hut that there was a good one, which is loi; and that the Plaintiff's Clerk miſtook as 
in the Recital thereof. Redman and Edelph, Sand. 317. Ld. Raym. 565, 1058, 1066. Parnes 14 Chri 
So the want of a Fenire, Deſiringas, Ac. is aided, but not a vitious ene; and where a vitious one deer 
a Mall be taken as one, vide Cro. El, 483. Owen 50. Moor 465. Noy 37. Moor 68 4. pl. 944. and 4 
Dios Cro. Kl. 215, 257, 259, 422, 433, 781. Cro. Jac. 65, 162, 396, Cro. Car. go. Moor 492. pl. 33, men 
623. pl. 85%, 696. pl. 967. Godb. 194. Leon. 329. Bulſt. 130, 131. 3 Bulſt. 180. Brownl. 78, 97 Di 
 Yelv.69. Rol. Rep. 22. Stile 8, 483. March 26. 2 Rol. Rep. 285. (e) The want of a Bi I on the * 1 
File, which is in the Nature of an Original, is aided by the Equity of this AQ. Hob. 130; 134, 264, wt 
482. Jones/304- Cro. Car. 282. Stile 91.—and Cro. Jac» i. to the contrary is not Law.— Qu | 
of the want of a Plaint in inferior Courts, but however au erroneous Plaint is not helped. Cre. 
ac. 108, 109. Stile 115, Rol. Rep, 338. (7) But if there be no Return, as if he Writ be l 4 
ewe, or the Name of the Sheriff not indorſed, this is not helped. Rol. Rep. 295. 5s Co. 41. Coo. pro 
EL 310, 509. Velv. 110. Cro. Jac. 188, 189. 95 ide Stile 91. 2 Rol. Rep. 147. In the Retun | h 
of the Venire, the Words Chili et Juratorum per legiat' were wanting ; and Cro. Jac. 534. fer (r. ot 
riam, it was held not as a Blank or no Return, but as an inſufficient one; and helped. 2 Rol. Rep, of S 
87. adjudged, becauſe by the Appearance of the Jurors it was ſalved, and ſaid it was not like br, whe 
_ Huſſy's Caſe, where Pledges were wanting upon an Original, which vide 3 Bulſt. 275, 276, Oc. Ro. The 
Rep. 445, 446, 447. Cro. Jac. 414. where it is ſaid, that not finding Pledges upon an Original is ho 
merely the Neglect of the Party, and ſo not helped. If a Fenire is awarded to the Coroners, and a + 
returned by two of them only; whereas at the Time of the Award and Return thereof there were 1 
two more, this is only a Mis-return, and aided, Lamb and M iſaman, Cro. Jac. 383. adjudged. Hob. 3 
o. adjudged ; and yet if one Sheriff of London makes a Return without the other, this is not helped, 4 | 
being no Return at all; for they make but one Officer ; and the Court knows that one Sheriff ther 14 
two Perſons. Hob, 70. (% Upon the Return of a Fenire de medietate Lingua, it did not appca! '« | 
| which were Denizens, and which Aliens, Cro. El. 841. per Guriam, It is an inſufficient Return, and | 
aided by the Statute. Upon the. Henire twenty-three only were returned, but the Hbear Corf eri 1 
was awarded againit the twenty-three and 4. and eleven, of the other and A. were ſworn and tried «x 
the Cauſe. | Fines and Nerth, Jones 302. adjudged, it was not helped; for 4. was not returned by WWE « + 
the Sheriff. Oro. Jac, 278. 5 Co. 36. b. 37. a, Cro. H. 194. Brownl. 274. Jones 357. and vic « } 
Sid. 65, So if the Trial had been by eleven of the ee peat and one of the Tuler de Circum- 4 
ftantibur, Sankill and Stocker , Cro. Car. 223; adjudged fer ſuriam cont. Crate. ones 248. but gut 1 
Brown!. 274. where it was adjudged according to the Opinion of Greke, vide Latch, 54. but if 3 
twenty-five are returned, and the twenty-fifth is ſworn, and tries the Cauſe, it is not helped, be- 0 ( 
cauſe a Mis-trial, Cro, Jac. 647. but if tried by twelve of the other, it is helped. Cro. Jac. 647. « , 


This was before 43 were-returned on the Panel. (i) In aScire Fucias upon a Recognizance againſt 
the Heirs and Ter-tenants of the Conuzor, the Sheriff returns J. S. Ter-tenant, but ſays nothing 
ab to the Heir, and. J. S. pleads to. Iſſue, and it is found againſt him, Cro. Car. 295. :adjudged by 
Hg 3 againft Crete, that quoadthe Heir, there being no Return, it is not heſped by the Sta- 
tate z but per Crete, the Defendant having pleaded to Iſſue, and that being found againſt him, he 
ſhall not now take Advantage of the Heir's not being returned ſummoned, and Cro. Car. $12, 3'3- 
it was adjudged for the Plaintiff, becauſe guoad the Heir, it was only a Diſcontinuance, which 13 
aided by the 32 II. 8. C. 30. J ones 319. adjudged. | : Theſe 


— 


AMENDMENT % JEOFAIL 7 
* Theſe Statutes were extended only to the Courts above, but the * Page gz 
1 Rn extend ta all Courts of Record, and remedy ſeveral à Sand. 258. 


Defects and Omiſſions not included in the former. ö 3 
5 J N. jo Fx | . it is enacted, © That after Verdict for 


« Original or Bill, and the Declaration, Plaint and Demand, or for (a) (5 — 61. | 
„Lack of the Averment of any Life, ſo it be proved they are living, 27 1 


„ Viſne is in 00 ſome Part miſ- awarded, or ſued out of more or fewer Stile 201, 
« Places (4) than it ought to be, ſo as ſome one Place be right named, es 5 ö 
* or for miſ-naming any of the Jurors in (e) Surname or Addition, in 3 2 7. 

« any of the Writs, or Returns thereof, ſo as they be proved do be the Rep. 387. 
« ſame as were meant to be returned; or for that there is no Return (e) This Sta- 


« upon any of the Writs, ſo as a Panel he returned and annexed there- te i - 
to; or for that the Sheriff or other Oficer's Name is not ſet to the eg ary 
& © Return of ſuch Writ, ſo as it appear by Proof the Writ was returned arifes from = 
e by him; or (7) for that the Plaintiff in Ejectment, or other Perſonal ſeveral Pla- 
Action, being under Age, appeared by Attorney, and the Verdict ces, and one iff 
10 n PO OO OBI $02 1 | 5 of thoſe 4 
paſſed tor him. ee, e | ns 4 44 
truly named. Sid. 20.,——But if it atiſes from ſeveral Places, though in ſeveral Counties, and it is 4 
tried by one only, it is helped. 2 Lev. 122. per Hale. (a) By the Qpinion of the greater Part of 
the Judges, where by particular Cuſtom a Trial was to be De vicfnef of the four Wards next ad- 
joining, and the Fenire is awarded De wiciner of two of them only, it is helped by the Statute. 2 
Sand. 258. But Saxders dabitavit, whether it ſhould extend to aid any Proceedings except ſuch as 
were according to the Courſe of the Common Law. 0 But this extends not to any Miſtake in the 
Chriſtian Name. Cro. Car. 203. (/) Stile 246, ® 218. per Roll. Ch. J. If the Party appear by 
Attorney, where he ought to appear by Guardian, it is Error, and not helped by this Statute. Dany. 
Abr. 2 V. Tit. Error, fo. 12. pl. 13. and Rolls Abr. 1. V. 747. pl. 13. S. C. where he ſays the Judg- 
ment was reverſed, becauſe the Party Plaintiff appeared in Perſon. See 2 Sand. 212, 213. and Com. f 
Dig. 5. V. 171. It ſeems the general Opinion, that when the Plaintiff appears by Attorney, unleſs it . 
is pleaded in Abatement, it is cured aſter Verdid for him, by the Stat. 21 fr 1. c. 13. the Words 7 


* 


being expreſs. The Caſes in the Books con/ra (except that in Sziler) were beſore the Statute. | t 

The main Deſign of this Statyte was to help any Miſtake in the Jury I 
Proceſs, but there were ſeveral Things ſtill to be ſupplied, and ſeveral _ $ A 
others to be adjudged Form, which were always conſtrued to be Matters | % 


of Subſtance, and conſequently not aided by any of the former Statutes ; 4 
wherefore the 16 &&9 17 Car. 2. was made, the Act which Twi/aen called want. 200, kb 
The Omnipotent Act. Ee 1 te aA 
By the (a) 16& 1 7 Car. 2. cap. 8. it is enacted, That after Verdict (a)This A& 13 
in any Action, Suit, Bill or Demand, in the Courts of Record at *. was oniy for bl. 
« minſter, County Palatine of Chefter or Durham, or of the Great Seſſions eee 
« in Wales, Judgment thereupon ſhall not be ſtayed or reverſed for Want pe « 
* of Form or Pledges {Sheriff's Name] returned upon the Original, or pr 22 & 23 
for Want of Pledges upon any Bill or Declaration, or for Want of a Car. 2. c. 4. 
Prefert in curia of any Deed, or of Letters Teſtamentory, or of Ad- 
© miniſtration, or for the Omiſſion of vi T armzs, or contra pacem, or for 
« the Miſtake of the Chriſtian or Surname of either Party, Sums, Day, 
Month or Year, in any Bill, Declaration and Pleading, being right 
« inany Writ, Plaint, Roll or Record preceding, or in the ſame, to "4 
* which the Plaintiff might have demurred and ſhewed the ſame for M 
* Cauſe, or for Want of hoc paratus eft werijicare, or hoc paratus eſt werifi- 1 
* cake per recordum, or prout patet per recordum ; or for that there is no 1 
e 8: | «« right 
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AMEN DM ENT AND JEOFALL. 


Tr * right Venue; ſo as a Trial was by a Jury of the 5 proper County « ap 
Page 94 Place (c) where the (4) Action is laid ; nor ſhall any Judgment after « De 
« Verdict, Confeſſion by Cognovit Actionem or Relicta Verificatione, be % Pri 
% * revericd for Want of a Miſericordia or a Capiatur, or becauſe one is en. « thu 
(6) But this | | 3 
extends not tered for the other; nor tor that Ideo conceſſum eff per curiam is entered % pri 
to any Trial 4e for Ideo conſideratum eff, Ec. or for that the Increaſe of Coſts after ſta 
in an im- % Verdict in an Action, or upon a Nonſuit in Replevin, are not entered to! 
__ 4 to beat the Requeſt of the Party for whom the Judgment was given, El 
Mod. 8 % nor by Reaſon that the Coſts in any Judgment whatſoever. are not wl 
199. entered to be by Conſent of the Plaintiff ; and that all ſuch Omiſſions, th 
8 Mod.226, * Variances and Defects, and (e) other Matters of like Nature, not be. in 
239, A « ing againſt the Right of the Matter of the Suit, nor whereby the Iflue an 
3 54, « or Trial are altered, ſhall be amended where ſuch Judgments are a in 
12 Mod. 71, ©* ſhall be removed by Writ of Error. m 
22, 349, | „ ST 1 1 fa 
9 456 494. on 555. Stra. 313. 2 Stra. 1011, 2 Mod. 24.——(c) In Debt upon a Bond 01 
in Londen, conditioned for the Performance of Covenants, one of which was for the Enjoyment of T 
Skhrub-walk, in the Foreſt of M. in Com. N. and the Defendant pleaded Performance generally; and 
the Plaintiff replied, that the Earl of V. having Title by Grant, Sc. entered and ouſted him; and o 
the Defendant pleaded the Earl of N. had no Title; and thereupon Iſſue was joined, and tried by a tl 
Viſæe of Shrub walk, and found for the Plaintiff; and though no Viſne could ariſe on the Walk, and « C 
it could not be intended a Vill, being only collaterally alledged as a Thing granted, and not as a Place « ſi 
where any Fact was done, yet being tried by a Jury of the County where the Matter of the Iſſue &« f. 
aroſe, Stirk and Bates, Ley, 207. it was adjudged for the Plaintiff by three Judges cen Twrſcten, who 
ſaid it was not within the Words, and being a new Law, it ſhould not be taken according to the lu- <0 
tent, againſt the Words; and after, Error was brought; but the Parties agreed, the Defendant mak- « E 
ing the Plaintiff Satisfaction. Sid. 326. adjudged wi totam Cur' prater Twiſilen, though object ed, the « q 
Action being laid in Zonden, the Iſſue ſhould have been there tried, unleſs ſome other Place had been 44 f. 
ſhewed in the Record; and vide 1 Lev. 122. 92 The Plaintiff declared that the Defendant afud i 
London ſaid of the Plaintiff, That he had ſtole Plate at Oxford: and the Defendant juſtified that he I 
did ſteal Plate at Oxford, per quod he ſpoke the Words at London; and the Plaintiff replied, D. 92671 
injuria ſua propria, Te. and thereupon Iſſue was joined and tried in Londen, and found for the « y 
Plaintiff; and though it was adjudged, that the only Point in Iſſue was, Whether the Felony ua; Ti 
committed, which was triable at Oxford, yet the Plaintiff had Judgment. Croft and Boite, San. 9 
247, 248. by three Judges, who ſaid, that the Iſſue Donny tried by a Jury of the proper County, it 8 
was within the expreſs Words of the Statute ; but Tiſden farment con“; and by the Reporter, this ws. 
1 was given not only againſt the Opinion of Tew:/den, but of ſeveral others, as he was ir- I 
rmed ; and being of Counſel with the Defendant, he agreed the Meaning of the Statute was, that the 
the Iſſue ſhould be tried in the proper County where it ariſes, elſe it would he impoſſible, by ary th 
Plea, to remove the Trial from the County where the Action is laid. Raym. 181. adjudged, that it k 
was helped by the Statute ; but ſaid that the Defendant might have demurred upon it. 2 Keb. ſuc 
496. adjudged, Vent. 263. cited, to be adjudged ; ſo Adderly and Fiſe, 2 Lev. 164, 165. adjudged. in 
Vent. 263. cited and vide Raym. 392. where the like Point was in Queſtion, & adjern' ; ſo 2 Jones 
82, & atjorn', And in the Caſe of ſenning and Hunking, Vent. 263. (where the Court ſaid it was 
within the Words, but not the Meaning of the AQ ; for the Intention was ſo, that the Trial was in 
the County where the Iſſue did ariſe) but in Regard of theſe Precedents cited, they would not ftay | 
Judgment; but by the Report of this laſt Caſe, 2 Lev. 121. it does not appear how the Judgment 60 
was; but Hale Ch. Juit. there ſaid the Meaning of this Statute was, if the Iſſue was tried in the «c 
County where the Matter thereof aroſe ; for it is not reaſonable to believe the Parliament intended _ 
to alter the whole Courſe of Trials, and to have Things tried in foreign Counties, & ddjernatur; 
and by the Report of the ſame Caſe, 3 Keb. 350, 371, 509, the Parties agreed to amend and lay = 
the whole Matter in the County where the AQtion was laid; and ſaid the Court inclined trongly 60 
againſt the Judgment cited. (e) Vent. 272. Raym. 398. | cc 
Carth. 66, The above Statutes being chiefly calculated to aid Imperfections after has 
Skin. 49. Verdict, and the Statute 27 Elix. c. 5 aiding Defects in Form only on a a: 
* general Demurrer, it was thought adviſeable to enlarge the Authority of 55 
the Courts further in Favour of Suitors; and therefore, | 80 
By the 4 Arn. cap. 16. for the Amendment of the Law, it is enacted, ev 
Note; This «« That where any Demurrer ſhall be joined and entered in any Action or th 
AR is faid . Suit in any Court of Record, the Jud ive J 
to have | y Court of Record, the Judges ſhall proceed and give Judg- 


been pen- ment according as the very Right of the Cauſe and Matter in Law ſhall 
red by the 5 . 8 
great Lord Somers. See 2 Biſhop Burnet's Hiſt. of his own Times, p. 439. 
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them; for they had always in View the im 
Jultice according to Law, and Legiſlation. - 
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AMENDMENT and JEOFAIL. 


appear unto them, without regarding any Imperfection, Omiſſion or 


Defect in any Writ, Return, Plaint, Declaration or other Pleading, 
Proceſs or Courſe of Proceeding whatſoever, except thoſe only which 
the Party demurring ſhall ſpecially and particularly fet down and ex- 
preſs together with his Demurrer, as Cauſes of the ſame, notwith- 


« ſtanding that ſuch Imperfection, Omiſſion or Defe& might have here-, 


tofore been taken to be Matter of Subſtance, and not aided by the 27 
Elix. c. 5. fo as ſufficient Matter appear in the faid Pleadings; upon 
which the Court may give Judgment eee to the very Right of 
the Cauſe, and no Advantage or Exception ſhall be taken of or for an 
immaterial Traverſe, or of or for the Default of entering Pledges upon 
any Bill or Declaration, or of or for the Default of alledging the bring- 


ing into Court any Bond, Bill, Indenture or other Deed whatſoever, 


mentioned in the Declaration or other Pleading, or of or for the De- 
fault of alledging of the bringing into Court? Letters Teſtamentory 
or Letters of Adminiſtration, or of or for the Omiſſion of vi & armis, 
& contra pacem, or either of them, or of or for the Want of Averment 
of hoc paratus eft werificare, or hoc paratus eft werificare per recordum, but 
the Court ſhall give Judgment according to the very Right of the 
Cauſe, as ren without regarding any ſuch Imperfections, Omiſ- 
ſions and Defects, or any other Matter of like Nature, except the ſame 
ſhall be ſpecially and particularly ſet down and ſhewn for Cauſe of De- 
murrer.%?—— And, That all the Statutes of Feofaz/s ſhall be extend- 
ed to Judgments which ſhall be entered upon Confeſſion, Nihil dicit, 


. 


* Page 95 


By 9 Ann. 
C. 20. ſ. ** 
this Act is 
extended to 
Writs of 
Mandamus, 
and. Infor- 
mations in 
Nature of 


or Non ſum informatus, in any Court of Record, and no ſuch Judgment gu, war- 


ſhall be reverſed, nor any ſudgment upon any Writ of Inquiry 
Damages executed thereon, be ſtayed or reverſed for or by Reaſon ofany 


would have been aided and cured by any of the ſaid Statutes of Zeofails, 
in Caſe a Verdict of twelve Men had been given in the ſaid Action or 
Suit, ſo as there be an Orig nal Writ or Bill, and Warrants of Attorney 
duly filed according to the Law as is now uſed.” „ 
Notwithſtanding the great Enlargement of the Power of the Jud ges, by 


the above recited Statutes in amending Writs, Proceſſes, &c, yet none of 
them were thought to extend to Writs of Error ; and the rather, becauſe 
ſuch Amendment would not be in Affirmance of the ſudgment; but it be- 21, 151, 
ing found that defective Writs of Error occaſioned great Delay of Juſtice 


of runte. 


Imperte&ion, Omiſſion, Defect, Matter or Thing whatſoever, which 


267, 520. 
Li. Raym. 
564. 

8 Mod. 16. * 


69. Comb, 354. Salk. 49. pl. 9 * 


Buy the 5 Geo. 1. c. 13. it is enacted, That all Writs of Error where 
« 1n there ſhall be any Variance from the Original Record, or other De, 
« fe, may and ſhall be amended and made agreeable to ſuch Record, 
by the reſpective Courts where ſuch Writ or Writs of Error ſhall be 
«« made returnable ; and that where any Verdict hath been or ſhall be 


«c 


given in any Action, Suit, Bill, Flaint or Demand, in any of his Ma- 


«« jeſty's Courts of Record, the Judgment thereupon ſhall not be ſtayed 
Nor reverſed for any Defe& or Fault, either in Form or Subſtance, in 
any Bill, Writ Original or Judicial, or for any Variance in 
from the Declaration or other Proceedings .“ es 
comprehends the Hiſtory of the Statute Law, as to the Power given the Judges to a 


evidently how very cautious the Judges in former Times were of exceeding the Power delegated to 
portant Diſtinction between judging, or adminiſtering 


ſuch Writs 


: 2 Cuhether 


This Divi- 


ſion, which 


mend, ſhews 


1 — 22 3 | l 
— v 
PO r wht cms a 


Dar. 144, againſt the King, or the King againſt the Party; but as it has been ruled 


3 Mod. 7, tend to. the (a) King, it will be needleſs to enter minutely into this En. } 


122, 263. are ſuppoſed to be made on the ſame Plat- form; and that this Excep. i 


187. 2 Stra. 739, 871, 911, 2 Barnard. K. B. 6. 2 Stra. 1046. Carth. 506. Andr. 14. (a) Cowp, 


baue wiſhed there was ſuch a Power to amend. Obſerv, on Stat. 201. 2d Katt. 
page 96 Thus in a 2x0 warranto quare the Defendant claims a Warren, the 


Jones 320, Venire was awarded from the Villa of Ridge, and not from the Manor of 


Salk. 51, So in an Information for a ſeditious Libel, the Venire was returnable 
| 3 268, 13 October, and the Diftringas teſted 24 October, this was a Diſcontinu- | 
8. C0. * ance, becauſe not returned in the Preſence of the Party; and nowith- 


| AMENDMENT ax JEOFAIL. 


(Oeahether the Statutes of Amendment extent | 

to the King, oz to any criminal Pzoceedings, 

F | 1” has been a great Queſtion , Whether any.of theſe Statutes extend to 
Pide Cro. the Caſe of the King, either to remedy theParty where hehas prevailed 


, 9 320. in both Caſes, and ſeems now eſtabliſhed that theſe Statutes do not ex. 
167. quiry'; for though only Indictments, Appeals and Informations on Penal 
8 > 5 I Statutes are excepted in all the Statutes from 8 H. 6. cap. 12. yet be. 
59% 33% cauſe the firſt Statute ſays it ſhall be amended on the Challenge of the 


Os 


Bab. 56, Party, in which the King cannot be included, the ſubſequent Statutes 


90 17 493, tion is only ex abundanti cautela. | | 

. ra. | 5 

2, 62. 2 Stra. 999. 2 Lev. 239. Hoh. 328. 2 Sand, 258, 308. 3 Bulſt. 276. Rol. Rep. 447. 4 Mod. 
396. 6 Mod. 269. Ld. Ray m. 511, 566. 1 Salk, 48, 51. pl. 14. 2 Salk. 699. pl. 1. Sand. 249. 1 
Mod. 144. Ld. Raym. 134, 859. 2 Ld. Raym. 106 1, 1057, 1059, 1137, 1307, 1472. 10 Mo. 88, 
Fitzgib. 193. 11 Mod. 198. pl. 12. 230. pl. 3. 233. 12 Mod. 107, 248, 274, 312, 369, 384: 402, 598, 
1.41. Raym. 495. 2 Ld. Raym. 860. 2 Saik. 604. Carth. 520. Barnes 3. 2 Barnes 22, 256. Stra. 


407, 425, 841. 1 Term Rep. 782. 2 Term Rep. 707. 3 Term Rep. 34y, 657, 749. A modern judici- 
ous Author owns he is not aware of any material or ſolid Reaſon to make theſe Statutes extend to 
criminal Proceedings: That no one could have heard of the late Application to the Honfe of Lords 
in the Caſe of Zuckep, to reverſe a Judgment of the King's Bench for what is called Error, but muſt 


Defendant preſcribes for a Warren within the Manor of Ridge, and the 


Ridge, and a Verdict for the Defendant ; the Court awarded a neu 
Lade stat. Venire e, becauſe they held the King was not within the Statute 21 Ja 


Ann. c. 20 
arne 3. | 


Venire is now to he awarded of the Body of the County, wide the Stat. 4 Ann, c. 16, f.6, and 24 
Geo. 2. c. 18. ſ. 3, Lide Head of ſuries. | Cal 


2 LA. Raym, ſtanding the Queen had a Verdict, the Court would not amend. it, 
1061, 1472. though ſuch Amendment would have been warranted by the Roll, where 


Mich. 3 Ann. ri w ell 3 85 f 
= 88 mea the Diftringas was well awarded. 


verſ. Tutchin, by three Judges, kefitante Gould, 


Cro. Jac But it has been adjudged, that the ſeveral Proviſoes in theſe Statutes, 
$14 101. Which except Appeals and Indictments of Felony, &c. and that they ſhall 
Oro. Jac. not extend to any Writ, Bill, Action or Information upon any Popular 


318. or Penal Statute ; do not (a) extend to thoſe Caſes in which a Remedy 
2 Bulſt. 66. is given by Way of Recompence to a Party; as upon the Statute of Wat, 
Sid. 66. bor not ſetting forth Tithe, Forcible Entry, &c. 1 8 tþ t 


tile 307 iy 5 
£ Sand. 258, (a) But a Writ of Raviſhment of Ward upon the Statute of Nm. 2. c. 38. is with- 
in the Proviſo. Dr. Haſh and Meer, 3 Bulſt. 275, 276. | | | 


* 5 b 

Alſo by the 4 Ann. cap, 16. for Amendment of the Law, it is enacted, 
That all the Statutes of Jeofails ſhall extend to all Suits in any of her 
”_ Majeſty 's Courts of Record at Feftmir/ter, for Recovery of any Debt 
% 1 5 E imme- 


AMENDMENT and IEOF AI. 
E ite ß. It Ho Eb Maictty Ys YT 21g ©) 
immediately owing, or any Revenue belonging to her Majeſty, her ride Tit. 
« Heirs or Succeflors, and ſhall allo extend to all other Courts of Record.“ lnformatie. | 

And by the 9 Aun. 88 20. ect. 7. ĩt is enacted, That the Statute for One, 

the Amendment of the Law, and all the Statutes of Teofails mall be 
extended to Informations in Nature of a Quo Warranto, and Proceed- 
+ ings thereon for any the Matters in the ſaid Ad mentioned.” 
1 : : 8 | | a . 2 ; 1 : _ | 5. 0 Hot " ? 3 10 Fr ; $3. 1 8 e i 


kn \ — 
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Inſtructions to the Curſitor are for a Præcipe a Mi. Cro. Kl. 64. 
lite, and the Curſitor makes the Original Leni. * Genewoſo, the 8. P. 

Writ ſtructions given the Cur- og IS. b. 
ſitor. Lit. Rep. 50. 


if the Iaſtructions were wrong, it is not amendable. 2 Vent. 46, 49- 130 · S. b. Sid pros P. 
(a) $0 Devifit for Demiſit, Rol. Abr. 198. Hob. 249. Brownl. 139. Yacariam for Vicuriam, Hob, 
128, were amended, becauſe the Inftructions to the Curſitor in both Caſes were right. 

So if Inſtructions are given to the Curſitor for drawing a Writ againſt 2Vent. 154, 
Meſaly, and he by Miſtake makes it We/tly, and fo are all the Proceed. 
ings afterwards, this ſhall be amended; and accordingly the Court or 
dered the Curſitor to attend, who ſatisfying them that his Inſtructions Page 97 
were right, they ordered the Original to be amended in Court, without 
any Application to the Chancery, or Order thence, and they amended alt 
the Proceedings after, „„ 5 JJ 

So when there are two Defendants, and the Writ is Præcipe to them 2 Lev. 173. 
both, quod tentut con ventionem, this ſhall be amended, becauſe the Inſtruc- d chere un 
tions beginning againſt feveral, the Curſitor had not purſued them. 2 | 


A Quare Impedit was brou t ad praſentand* ad Ecclefiam de Matton, Cro.Car.949 
where 1t ſhould have been d Vacariam Ecclefie de Matton, though this SHOOT and 
be an Error in Subſtance, the Vicarage being diſtinct from the P = A wk. 

Nr FEY ge; 2 Hawk. © 
yet becauſe the Inſtruction to the Curſitor was right, and this a peremp- P. C. 248, 
ry Writ, it was allowed to be amended. i cnn MA Cowp. 841. 


138, 378. 1 Term Rep. 182. 


\ 


It 73651 Doug. 115. 
3 Term. Rep. 349, 749. 


So if the Party, in order to have a Formedon in Deſcender, draws In- 8 Co. 189. b. 


ſtructions that the Land deſcended to him as Son and Heir of the Donee, - 
and the Clerk draws the Writ that the Land deſcended to him as Son, 
and omits Heir, if the Clerk ſhews his Inſtructions, and will make Oath 
thereof, it ſhall be amended. p | 1 1960 e 
Alſo the Writ was held amendable if there was (a) falſe Latin, or a (0 For a 


Word Diverſity 
| between 


falſe Latin and no Latin, vide Lev. 3. 4 Veut. 173 


. 


AMENDMENT N IEOFAIIL. 


(a) Thereis Word that was no Latin, if it were only in the (a) Form of a Writ; but 
2 Diverkity if it were of the Subſtance of a Writ it could not; for by the Statute, 
eee the Courts are allowed, where they have ſufficient Authority to amend 
and the the Form of that Authority, but not to make an Authority for them. 
js ei ſelves, by altering the Subſtance of the Writ. F 
8 for the Negligence (as if he had a Copy of the Bond, and does not follow it) ſhall be amend.. 
ed) ; but his Neſcience or Ignorance in the legal Form and Cauſe of Originals, is not amendable; 
for if this were allowed, it would introduce Error and Barbarity into legal Proceedings. 8 Co, 
1%. 6. Leu CCS 


EEE 
* 


8 Co. 159. b. Therefore if the Writ be imaginavit for imaginatus eſt, or ave for 
ow 3 pl. a bie, it ſhall be (5) amended. : - 2 
N. Bendl. 33. S. P. cited. 4rd. 24. S. P. cited. () But in Blackmore's Caſe, 8 C. 159. b. her Bren 


wiſe. 


Lev. 2. But the eſſential Part of a Writ is not amendable; as in Aſſiſe, where 
Heath and the Teſte was duodecno Regis for duodecimo, the Writ was abated ; (c) be- 
8 9; Cauſe it would have been erroneous to have proceeded on a wrong Writ; 
92 when for this could not have been pleaded in Bar of a new Aſſiſe; and the 
it hould Court could not amend it, becauſe the Curſitor was judge of the Day 
rib e when the Writ iſſued, and there were no Inſtructions to amend the Writ 
br. e | BFV 
| Writ of Waſte, not amendable. Freeman's Caſe, 5 Co. 43. adjudged, Cro. El. 462. adjudged, the 
Word there being Di/irictionem with an 7, and not an e. 2 Bulſt. 51. cited, and vide Hut. 56. indi. 
„„ / Tv 
ö 1 ö hy 
8Co. 159. 2. So if a Writ be — 40 — againſt Executors in the Debet and Detinet, that 
S Co. 36. hall not be amended, becauſe the Action is miſ-conceived, giving the 
| Court Authority to proceed againſt Executors Jure proprio, when they 
are not ſo chargeable by the Law. ; 


But the negligent (4) Omiſſion of what the Clerk in Courſe ought to 


8 Co. 160. have inſerted (as the Omiſſion of Dej gratia) in the Style of the ing, 
| W 1 ſhall be amended, | NV; 


Partition, the Omiſſion of the Words eſenſurus guare non ſeceret, was ſupplied, 8 Co. 169. ln a 
Care impeait, the Word ad was omitted and amended, Goulſ. 78. Cro. El. 119.—In a Formeder of 
Lands in L. the Word in was omitted and amended. Noy 73. : e 


. Page 98 And here it ma be proper to obſerve, that the Want of an (a) Ori- 
(a) So is the ginal is (6) helped after the Verdict by 18 Elix, c. 14. fo is the Want of a 
ant of a 90 Bill upon the File, (4) but the Statute does not extend to help a 


Penire, Di- vitiange We 
| * and vitious Writ. 


other Proceſs. . Vide ſupra the Notes on 18 El. c. 14. (ante 92.) and 2 Salk. 454 2 14, Raym. 
1143: (5) Videſupra the Notes on 18 El. (ante 92.) (e) That the Want of Bill upon the File, which 


is in. Nature of an Original, is aided by the Equity of the Act. Hob. 130, 134, 264, 282. Jones 
ö 304. Co. Car. 282. Style 91. Cro. Jac. 91. cont. (4) Cro. El. 722. N 108. dns) 


Sand. 317. But if the Original be miſrecited on the Roll, as in Ejectment, if it be 
1 28 Summoni tus inſtead of Attachiatut, after Verdict, if on Search no Original 
and Edolph. is found, it will not be Error, for the Statute helps the Want of an Ori- 
| ginal to all Intents, as if there had been a good one on the File; and if 


there had been a good one, ſuch Miſrecital would not have been erro- 


neous ; and if the Recital of the Original be but Form, it was not neceſ- 


ſary after Verdict to amend the Bill, 


4 * 


. ? 4-3 * 4 . p & 3 + #Þ 44% +. 4 5 ” X # 
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for hoc breve is held not amendable; but Quere, & vide 2 Vent. 173. which ſeems to hold other- 


SN 


* 
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Ot a5 r 016860 
2. Of the Imparlance Roll. 


* * o 1 


; . | . $27 # ; 2 . 3 7 F a et ; 8 1 
A FTER the firſt Term it is allowed in C. B. to amend the Impar- Rol. Abr. 
[A lance Roll by the Office Paper- Book, becauſe that is Inſtructions to 198. 
the Prothonotary to enter up the Imparlance Roll, and therefore that is Hob. 83. 246 
equally amendable as the Original is by the Inſtructions given the Cur- 23 Rep. 
ſitor; but this muſt be on Affidavit that the Paper-Book has not been Nor $92, 
«ES — | | n 
altered ſince the Defendant's Attorney has put his Hand to it. Hut. 83. 
| | + | 3 : NS Ei od on Lit. Rep. 
278. In the King's Bench they will amend both the Bill and the Roll by the Office Paper-Bogk; 
becauſe this is Inſtructions for making them both; but they cannot amend from any other Paper- 
Book, becauſe ſuch Book is not Inſtructions leſt in the Office to make up both the Roll and the Bill; 
but where there is no Office-Book, as where the General Iſſue is pleaded, it ſeems they ſhould 
amend either the Bill or the Roll by the Declaration, of which they gave the Defendant a Copy, be- 
cauſe ſuch Declaration is the only Inftru&ion to the Clerk of the Office“. 1 ; 


* In B. R a Billis ſeldom filed, unleſs againſt a privileged Perſon.— Where a Bill is not filed, the 


Court will permit a right Bill to be filed, without enquiring into the Time of filing, and give the Plain» 
tiff Leave to amend his Plea-Roll, by the Bill fled. Gardner againſt Browne, Trim. 15 Geo. 3. B. A. 


If the Bill on the File be with Blanks, or the Imparlance Roll be with Lit. Rep. 
Blanks for Dates or Quantities, yet it may be amended by the Paper by 278. 
the Clerks themſelves, until a Recordatur be ordered of the Verdia re- Hetley 142. 
turned on the V/ Prius Roll; but after ſuch Recordatur it can only be Latch 105. 


amended by the Court; for the Roll lies with the Prothonotary to be ps 185 


made up according to the Paper-Book, until the Recordatur of the Ver- Cro. Jac... 


dict be allowed; but if after the Recordatur be entered, it is ordered on 163. 

the Roll in flats quo tunc; and then the Court is ſuppoſed to take Conu- 2 Für. 
ſance of it, in what Manner it then was; and if the Clerks might after- N Lo 
wards alter the Roll after Entry of the Verdict, they might amend it in 2 Mol. 3 16. 
the Verdict which is on the N Prius Roll, and which was ſettled by the 12 Mod. 8, 
Judge of M Prius, and cannot be altered but by Rule of Court. _ 1 


2 Stra. 734. | 2 Ld. Raym. 1441. 2 Stra. 947. Doug. 135. I Term. Rep. ;83. 


The Imparlance Roll cannot, be amended by the original Writ, becauſe Rol. abr: 
the original Writ is the Authority on which the Court proceeds, which 
the Plaintiff mult proſecute, for otherwiſe he does not proceed in that KONG 
Caſe: 1 5 of 1 | Hob, 251. 
And nete: If the Count varies in Form, the Defendant may plead it in Abatement, for he has abated | 
his own Writ by proſecuting it in a different Manner; but if it varies in Subſtance, the Deſendant 
may move in Arreſt of Judgment, becauſe the Court has no Authority to proceed, having proſe- 
cuted a different Matter from that which the Writ has given Authority to the Court to take Cogni- 
zance of. Jon. 304. Cro. Eliz. 722. Cro. Jac. 654. | | 


The Imparlance Roll cannot be amended by the Plea Roll or Nif Prius Rol. Abr. 


Roll; for the Imparlance Roll is the original Declaration and the Ground 207. 
" & © | vis Oro. Car. o. 
| | Lit. Rep. 72. 
Hut. 92. Hetl. 59. 3 Bulſt. 227. Hob. 76. Laich 108. 


But if the Declaration be againſt H. B. and he imparls by the Name Page 99. 
of R. B. but pleads by his right Name H. B. this is no material Fault, be- Rol. Abr. _ 
cauſe it is only a Continuance from one Term to another, and by plead- 99. 
ing by his right Name he acknowledges he imparled by a wrong Name. . 


3. Of the Plea Roll. | 
The Plea Roll may be amended by the Imparlance | Roll, avlich is no Hob, 76. 


more than a recital of the Imparlance Roll, and begins with an Alias prout Rol. Abr. 
| - patet, 257 


© AMENDMENT and JEOFAIL. 
patet, being the Count of the ſecond Term, to which the Defendant 
pleaded ore tenus. 6% ib BOS 29 


Moor 711. If there be a Miſtake in the Attorney's Name, it may be amended by 


the Warrant of Attorney, for the Warrant of Attorney being precedent 
will amend the Plea Roll, and the Court will take Notice that it is the 
JC F 
Yelv. 38. But if the Name of a Stranger be put into the Plea, this will be Error 
Cro Jae. 18. for it cannot then appear to the Court that the ſame Man that appeare 
dau. plead; and chen there was no Plea pleaded ; and ſo if the Defendant's 
Name be miſtaken in the putting in his Plea, as if in an Auuita Querela 
the Plaintiff ſurmiſes that he entered into 4 Statute of 300. to the De- 
Fedaar. for the Payment of $0). per Ait. for fix Years, to John Bujb, a 
Stranger, if the Defendant comes, and Prozeftand®, &c. pro plac? idem 


Oro. Eliz, © Fohannes Buſh, inſtead of the Defendant ; this is erroneous, hecauſe it does 


Vie Head 


-a 7 not appear to the Court that the Plea was put in by the Stranger, to whom 
$5 the Payment was to be made, and not to the Defendant; but if the Plea 
had been, that the prædict Plaintiff went et dicit, inſtead of the Defend- 
ant, this will be conſtrued to be the Miſpriſion of the Clerk, for it is appa- 
tient that the Plaintiff could not be the Defendunt; but it ſliall be ſup. 
poſed to be put in by him that appeared, ſince there is no other Perſon, 


. or the Jury Proceſs and Niff Prius Rol. 

| If the Peuire be of the ſame Place, and in the fame Action, and be. 
of Turies, tween the ſame Parties, all other Faults will be amended. 1, 
Vide 4 Ann. But if the Place be totally miſawarded, this is not helped by any Sta- 
c. 16. . 6, tute; but if it is only miſawarded in Part, this is helped by the exprefi 


* 


7. and 24 Words of 21 Fac. I. cap. 13. 
Geo. 2. c. 18. 21 7 TONE 


Juries. 


Jones 302. In Ejectment, where the Venire was de placit* tranſereſſionis, omitting 
Godb. 194. of Ejectionis Firme, the Court held the Yenire to be ili, becauſe it was not 


Cro-El-259- in the fame Action, for an Action of Treſpaſs and Ejectment are different, 


—— J Fe and there might be an Action of Treſpaſs between the ſame Parties; but 
Quere. if the Diſtringas had been right, they would have judged this Veuire to 
Cro. Car. have been null, and the Want of a Vexire is aided by the Statute. 
„ If the Jurata mentions the Iſſue to be de placit” tranſergfionis, where 
1588 55 the Action is Debt, and the Award of the Venire and Diftringas Debt, this 
2) The A- ſhall be amended; for the Jurata is an Award of the Diſtringas, in Purſu- 
ward on the ance of the Award of the /enire, and the Venire being right, the (a) Se- 


Roll being CO N dar * Pr N ; . : 
right wall ndary Proceſs ought to be made accordinly,. _ 


amend the Yenire, and the /erire being right ſhall amend the Difringas, which is the pro pPro- 


ceſs for convening the Jurors in the King's Bench: So of the Habeas Cerporu, which is the Common 
Pleas Proceſs. Lit. Rep. 252, 253. EE | TE 


*Pagezoo * So if the Sheriff return nomina Jurat' inter Parties predia?” de placit 
Rol. Abr. tranſgreſtonis, where the Venire is de placir? debit”, this ſhall be amended ; 


20% for in dorſo Brevis he ſays executio iſtius Brevis Patet, &©c, which coul 
Cro. Car. 7 | be if * . h ; „ ; , 7 
275. not be if it was not in the ſame Action. „ 


Mo. 465, The Award of the Venire muſt be to a Day in the ſame Term, or to the 


Dear. Abr. next Term, but it muſt be in Term, otherwiſe it is erroneous. 


8585. 


f. 3. That the Award is to be at large of the Body of the County; and 3 Geo. 2. c. 28. Head of 


os. 


WS XX Xt ww 


ut 


AMENDMENT ind JEOFAIL. 


ut if the Difringas be without the Day of Ni prius, or mentions a 3 Mod. 6 
wrong Day, if the Furata Roll be right, the Diffringas may be amended 10 Mod. 89. 
by the h t 8 3 

n CC 


go if the Return of the Venire be miſtaken, this nay be amended by the Cd. Ene. 
Roll; and if the Teſe of the Venire be out of Term, or before Plea plead- 566, 820. 
ed, it is no Error; for the Tf of judicial Writs being only Matter of Owen 62. 


Form, ſhall not vitiate if miſtaken. = Cro. Jac. 
162. Cro. 


Car. 38. 2 Rol. Abr. 200. Cowp. 407, 425, 841. Doug. 115, 136. 1 Term Rep. 782. 3 Term 
Rep. 349, 657. 7 5 J e En hte 


* - 


* 
| 


If the Number or Qualifications of the Jury be omitted in the Venire, Lide Head 
it may be amended by the Roll, and the rather, becauſe theſe Matters iel. 
are aſcertained by the Law. res ia . b 
If there be a Miſtake in the Chriſtian Name of a Juror it is (a) incu- Dany, Abr. 
rable, for the Statutes do not extend to it, but only extend to cure Sur- $207 2 
names and Additions, for there can be but one Name of ifm, but 2% —99 
there may be various Surnames and Additions ; and therefore if it can be (a)Buti Mp 

: : * k (a) But if the 
proves what Perſon the Sheriff meant by his Surname or Addition, it may Chriſtian 
amended and ſet right. ; 5 Name * 
| | e m 
Diſtrin gat, or in the Panel returned, or in the Panel of the Jury fworn, if it can be ber 8 the 
ſame Man that was intended to be returned in the Yenrre, having there his right Chriſtian Name, it 
may be amended. Rol. Abr. 196, 197. 3 Bullt. 18. Heb, 64. Brownl. 174. See 2 Stra. 1214. 


If the Court on an inſufficient Suggeſtion awards the Proceſs to an im- ide for this 
oe Officer, yet this is aided after Verdict, for that only makes an In- Head of 
ſuffciency in the Return of the Jury, and inſufficient Returns are aided ; ***** 


| for it was the Deſign of the Statute, that if the Cauſe was tried by a right 


Jury, that it ſhould not be material what Officer got them together, 

As to the M privs Roll, which is only a Tranſcript of the Plea Roll to 
carry the Iſſue into the Country, if it differs from the Plea Roll in any 8, Co. 166. 
Matter which does not alter the Iſſue, it may be amended ; but if it dif- 8 
fers in any Matter which alters the Iſſue, it cannot be amended by the Plea 5 Mod. 2215 
Roll, becauſe it does not give the Judge of Mi prius Authority to try the Salk. 48, 49. 
Matter which is in Iflue between the Parties on the Plea Roll (3). () Variance 
trius Roll amended by the Plea Roll in Inditment for Forgery. Barnard. K. R. 31. 1 3 
1518. 2 Str. 843. | : | | 


Af if the Iſſue be on the Addition of the Defendant's Name, whether 8 Co. 166. 
J. S. was Huſbandman die impetrationis Brewvis, and the Nifi prius Roll 
be, whether he was 'Huſbandman generally, omitting the Words die im- 
petrationis Brewis, this is not the Iflue on the Plea Roll; and therefore 
cannot be tried. ES, 
So in a Bond conditioned for the Payment of a certain Sum at the firſt Brownl. 47. 
next enſuing the Date, and on the M prizs Roll the Date be | 
o—_— Ke is _ _ ſame _ as on the Plea Roll. ; 
ut where the Defendant's Name is omitted in joining'of Iſſue, this N.Dyer: 
ſhall be amended by the Plea Roll, becauſe the Iſlue is ee ha fr „ and hs agg 
Juſtice of Mi prius have Authority to try it by the Diſtringas. 
So where in an Action on the Caſe upon 4/ump/it, the Defendant (upon Rol. Abr. 
the Plea Roll) pleads Non Aſumpfit, and on the Nif prius Roll it is Non *9% 10 
Culpabilis, after Verdict the N privs Roll ſhall be amended by the Plea 
Roll, for both Pleas traverſe the Giſt of the Action; and the Defendant 
has the ſame Advantage in the Non Culpabilis, as in the Non Afump/it, 
and the Iflue is the ſame in Subſtance, 


80 


AMENDMENT axy |JEOFAIL | 


+» - - $0:in Ejectment againſt /ver Defendants, who entered into the com- 
mon Rule, and pleaded to Iſſue, the Plea Roll, Venire, Diſtringas and 
. Furata . be. 8 but the Iſſue on the M prius Roll was between the 
Age 101 * Plaintiff and fve Defendants only; after Verdict for the Plaintiff this 
Was amended, for the Leſſor's Title was the Gift of the Action, and the 
_ - only Thing inquirable of by the Jury. BO 
: TERED: 12 Mod. 10%. Comb. 393. 


— 


55 | 5 Of the Verdict. : 1 | 
Ĩkñ the Jury find a certain Verdict, and it is entered uncertainly on the 

7 -, . .. Record, if the Judge who tried the Cauſe remembers certainly how the 
nere Jury found it, it ſhall be (a) aſcertained by the Memory of the Judge, 


he Poſtea is + . | "PEO SES | | 
: 1 bir and the Verdict may be made certain as the Jury found it. 


by the Notes of the Verdict taken by the Clerk of Aſſiſe. Moor 689. Cro. Eliz. 112. Where the 
Miſentry of the Verdict ſhall be amended. Vide Cro. Eliz. 677. 2 Jones 211. Special Verdi& 
amended after Argument, without Coſts. Ld. Raym. 335. See Sta. 514 Peoffea amended by 
Judge's Notes. 2 Sra. 1199. ee e 55 


'Cro. Car. As if in Debt for 191. 10s. the Plaintiff declares upon a Leaſe of Co- 
1385 Pak 76 Lands, rendering 381. per Ann. and upon a Leaſe of Freehold 
n ad- Land, rendering 205. per Ann. and demands 190. for Half a Year's Rent 
judged. of the Copyhold, and 10s. for the Freehold ; and upon Nihil debet plead- 
- ed it is found for the Plaintiff,” quoaz the 105. for the Freehold, and for 
the Defendant uoad the 19/. for the Copyhold ; but in the Paſtea it was 
returned, that they found for the Plaintiff goad 105, Part of the ſaid 19/. 
101. and quad the Reſidue Nil debet, ſo that it was altogether uncertain 
which of thoſe Rents were paid ; yet if the Judge that tried the Cauſe 
remembers that, ua the Copyhold Rent, the Jury found for the De- 
fendant, and gzoad the Freehold for the Plaintiff, the Peſtea ſhall be 
3 3 amended accordinglj. | | „ 
Rol Rep. S2. Alſo a ſpecial Verdict may be (5) amended by the Minute or Notes 
A, taken by the Counſel or Clerk of Aſſiſe, after a Writ of Error brought. 
181. * Hetl: 52. Lit. Rep. 61. Cro. Car. 144. 4 Co. 82. Salk. 47. pl. 4. 48. (6) But though a 
Verdict, General or Special, may be amended by the Notes in the Book of the Clerk of Aſſiſe, if 
there be a Miſpriſion; yet this cannot be done in a criminal Caſe. Salk. 53. pl. 19. 47. S. P. 
Ld. Raym. 141. 11 Mod. 84. cent. f e e 


* 


Cro. Biz, But nothing can be added to the Minute or Notes, though never ſo 
wo  FRroigly proved by the Evidence, becauſe that would be to. ſubje& the 
Godb. 575, Jury to an Attaint for a Fact that was never found by them“. „ 
Stile 110, | SEM LEE | | | | 125 1 
3 Cro. Jac. 230. Poph. 102, 203. Mo. 686. pl. 974. * In Treſpaſs with an Aſportavit, Ce. 
If the Jury do not find the Afportavir, and give Damages, which do not intitle the Plaintiff to Coſts, 


and the Aſſociate by Miſtake records, a general Verdict, which would intitle the Plaintiff to Colts, 
the Court will amend by the Judge's Notes. | : 


c What 


* 92 . d * 


AMENDMENT and | JEOFATL, 

. Ef 5 bs (RE 5 2 07984 4 8 . Reef 2 1 3 nh n = $73 . 
(E) Mhat Defefts may be amended oꝛ aided after 
enen ; And harem, 1 ke 
1. Of the Want of ſufficient Certainty in the Plaintiffs Declaration, in 
51-47 11. 1 nobleeting- forth his Cauſe,” 5 2 oper oy 


* 1 


| Verdict cures not only ſuch Defects as may be called artificial De- For this 
| fects, and come within the Purview of the ſeveral Statutes of vide Head 
Amendment and Jeofail, but alſo natural Defects, or the Omiſſions of * 
the Parties in their Allegations, which muſt be preſumed to have been ; 
iven in Evidence to the Jury; otherwiſe they could not have found a 
Verdict for the Party. _ FFF 
The chief Intent of all the Statutes of Jeofails. ſeems plainly to be, than 
the wrong Pleading of any collateral Matters not eſſential to the Action, 
thould, after the Expence of a Trial, and Verdi& for the Party, be aid - 
ed, but not to extend to Matters of Subſtance, or whatever is eſſential 


W to the Giſt of the Action; for this would have ruined all Proceedings in 


the Courts of Juſtice ; beſides, had ſuch eſſential Part been ſet forth, it 
might occaſion a contrary Verdict; neither can the [ury be attainted | 
for a falſe Verdict * on the uncertain Allegations of the Parties, for it can- Page 102 
not appear whether the Damages given by the Jury be proportionable to 

the Demand or not. „„ 

Whatever therefore appears to be eſſential to the Giſt of the Action, Yide Head 
cannot be cured after Verdict; for the Law requires, that all ſubſtantial of Peas and 
Facts ſhould be laid in proper Time and Place, ſo that the Defendant may 8 
traverſe them diſtinctly if he pleaſes; for as he may traverſe the Whole, 5 * 
ſo he may traverſe each ſubſtantial Part, in order to put the Weight of 
the Cauſe on any one Thing that will put an End to the Cauſe, _ _ 
But as this Matter is more fully treated of under the Heads of Error and 
Pleas and Pleadings, we ſhall here only obſerve, that the Difference in all 
the Caſes on this Head turns upon what is Su&fance, and what is Form; 
which muſt be determined in every Action according to its Nature. 


Surpluſage does not vitiate after Verdict, according to the Maxim, ro. 
Utile To inutile non wvitiatur; and therefore, if ſuch Surpluſage is repug- e 
nant to what is before alledged, it is void; as if in Trover, the Plaintiff 
declares that he was on the 4th of Marel poſſeſſed of Goods, and that af- 
terwards, cilicet the iſt of March, they came to the Hands of the De- 


fendant, who converted them *. * [tis after 


. e | | | a Scilicet, 
the Day of the Converſion is not material, the Allegation that he afterward: converted them, is 


ſufficient, and what follows is therefore Surpluſage. 

So in Ejectment, the Plaintiff declares on a Leaſe made to him the 3d Yelv. 94. 
of May, and that the Defendant paſtea, ſcilicet iſt of May, ejected him; Earth. 288, 
this was held good after Verdict; for by the Poftea it appears, that the 289. 
Defendant committed a Tort on the Plaintiff's Title; and when he ſays a 
repugnant Day, it is as if he had laid none; and if no Day be laid, it ſhall 
be intended after Verdict, that the Tort was committed before the Action 
brought; for it would be very foreign after Verdict, to intend that the 
Action was brought by the Spirit of Prophecy, for a Wrong to be com- 
mitted afterwards ; belides, the Jury could not take Cognizance of any 


FaQ done ſince the Action brought, for that was not in Iſſue. 
5 5 ; In 
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Plaintiff helped by a Verdict, unleſs t 


| AMENDMENT any JROFATE. 


Oro. Jac: In Debt on an Obligation, the Defendant pleads Payment of 5ol. 1, 

$49- It 11. ac. according to the Condition; the Plaintiff replies quod xx 

& lit gol. prædidꝰ 14 uguft? Anno 11. fuprad* guaſi ad eundem diem ſol. 

Vile debuiſſet, et loc, Sc. the Verdict found guod non folvit predie” 14 

Sa = prout the Defendant had alledged ; the Objection here was, that no 

I ſſue was joined, becauſe they do not meet in the Time the Money was 

paid; but the Word Auguft is plainly Surpluſage, for when he ſaid quod 

non folvit prædid 14 Die, it is a ſufficient Traverſe without the Word 

Agi, and Auguft is plainly repugnant to the Word prædid“', for prædid 

refers to June; and ſuch Surpluſage being a Repugnancy to what was be- 
fore Material, was idle and void. e J 
Where the But if there be a Repugnancy in any Point material, there it is not 
the Verdi appears to have been given on a 


may releaſe g: : 
fact repur- different Part of the Declaration. 


nant Part, vide Sand. 283, 286. and Head of Near and Plealings, 


Cro. Jace. If the Replication be repugnant to the Declaration, it makes the De- 


Sead. 116. Claration bad, hecauſe the ſubſequent Pleading falfifies the Declaration; 

226, as if a Man declares on a Bond made 1 Martii, if the Plaintiff replies that 
the Bond was delivered 30 Marti, this falſifies the Declaration; becauſe 
it could not be made the firſt ; ſo if the Rejoinder fallifies. the Bar, the 
Bar is vicious. J 11 


Page 103 | * 3. Of Inſufficiency in the Defendant's Bar. 


Cr. El. 478. As the Plaintiff's Action muſt have all Eſſentials neceſſary to maintain 
it, fo the Defendant's Bar muſt be ſubſtantially good; and if the Gift of 

the Bar be naught, it cannot be cured by a Verdict found for the Defend- 

ant; but if found for the Plaintiff, he ſhall have judgment, either for 

the Badneſs or Falſehood of the Bar; but if it be bad only in Form, a 


Verdict will cure it; and if the Giſt be trayerſed, all collateral Circum- 


ſtances will be intended after a Verdict. 


$ 9 Thus in an Action of Debt on a ſingle Bill, the Defendant leads Pay- 


ro. Jace ſhall not have Judgment, becauſe the Giſt of the Plea is bad, ſince the 
Obligation is in Force till diſſolved es ligamiue quo ligatur, and the Ac- 
quittance under the Seal of the Plaintiff is the Giſt of the Bar ; but if it 

had been found for the Plaintiff, he ſhould have Judgment, becauſe the 
Bar was not only bad in Subſtance, but found falſe. | 


Fide Head But if the Bar be only bad in Form, a Verdict will ſupply it; as if in 


of Pleas and Debt on a Bond conditioned for Payment of 100l. 25 Fun prox, and the 

Pleadings. Defendant pleads Payment on the 2oth of June, and it is, according to 
the Plea, found that he did pay it the zaoth; though this Bar be bad in 
Form, becauſe it does not follow the Condition, and the Plaintiff might 
have taken Advantage of it on a ſpecial Demurrer, yet the Verdict ring 
found Payment before the Day, that in Law is Payment at the Day, an 
the Subſtance is found. | 


: A Of immaterial and informal Iſſues. - . 


A Verdict cannot help an (a) immaterial Iſſue; for if what is material 

Lov. 32. - he Pl di be . * . 

Carin. 351. in the Pleadings be not put in the Iflue, it is not made neceſſary to be 

(a) An rmmaterial Iſſue is where what is materially alledged by the Pleadlings is not traverſed ; but 

an Iſſue taken upon ſuch a Point as will not determine the Merits of the Cauſe, and an 1 

Iſſue is where it is not traverſed in a right Magner. Rrowal. 229. Cro. El. 227. 2 Mod. 137. 

8 Mod. 356, 380. io Mod. 19, 11 Mod. 2. Ld. Raym. 168. Stra. 313. 2 Stra. 933. 2 Bar- 

natd K. B. 38. 2 Stra. 1011. | out . 
proved 


ment without an Acquittance, and it is found for the Defendant, yet he 


— 22 
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roved on the Trial ; or if it be alledged and proved, yer if it appears 
nſufficient, ſo as not to be deciſtre berween the Parties, the Verdict will _ | 
be no good Foundation for the Judgment; but an informal Iſſue is help- e 
W Plaintiff declares on à Promiſe to find the Plaintiff, his Wife 3 Leon. 65. 
and two Servants, with Meat and Drink for three Years, on Requeſt; ee {þ 
the Defendant pleads that he promiſed to find the Plaintiff Meat, c. 2 eon. 1 5 
abſue loc, that he did promiſe to find, &, for three Years next follow- S. C. cited. 
ing, and hoc petit, Ac. and Verdict for the Plaintiff ; yet. he ſhall not Goh. 56. 
have Judgment, becauſe the Promiſe: in the Declaration is laid to be on 8. C. cited. 
Requeſt, which Promiſe is not traverſed in the ſame Manner: Beſides 
the Plaintiff in his Replication alledges a Promiſe next after he was mar- 
ried, which is not the ſame the Defendant traverſed; ſo that they are 


not at Iſſuę on a Point traverſed in Bur, ſince the Bar is for a Contract for 


three Years on Requeſt, and the Replication for 'a Contract for thres TR 
Years next enſuing the Marriage, and non conſtat by the Verdict which ia To. 
of the Contracts was proved on the Trial “. 1 3 in 


the general Iſſue, would not have been the proper Plea, and put the whole in Mine 


So in Treſpaſs, the Defendant pleads an Accord betwcen the Plaintiff Rol. Rep. 
and J. S. of the one Part, and the Defendant of the other Part; the Plain- 86. 155 
tiff replies quod non habetur talis concord between the Plaintiff and Pe- 
fendant, qualis the Defendant had alledged ; and on Iſſue joĩued and Ver- 

_ di for the Plaintiff; yet he ſhall not have Judgment, becauſe the Plain-. | 
riff does not traverſe the ſame Accord that is ſet out in the Defendant's oor diha 
Bar, but * puts another Accord in Iſſue, not alledged in the Defendant's Page og 
Bar, viz, between the Plaintiff and Detendant only.  _ | WER 

So in a Debt on a Bond, conditioned for the Payment of 105]. the De- Cro. Jac. 
fendant pleads Payment of 100l. ſecundum, formam & effetum conditionis ; 585. 
the Plaintiff replies, Non ſolwit predia? 105]. this is an (a) immaterial Wa po 
Ifiue not aided, for the Plaintiff has not traverſed the ſame Payment that 5 
is in the Defendant's Plea. F 1 4p 3 593- S. P. 

| Cowp. 671, 
$26, 2 Term Rep. 28. 3 Term Rep. 531. Doug. 683. 1 Term Rep. 141. 2 Term Rep. 758. 
adjudged upon Krror. Hob. 173. 8. P. adjudged. T3 But where an Iflue is decifve between the 


Neads of Zrrer, and Pleas and Pleadings. 


If an Iſtue be on a Point that is impoſſible in Sabfaxce and. Natare of Cra. Car. 
the Thing, it is not cured by the Verdict; but if it be only impoſſible in 1 
the Manner and Form of it, a Verdict will cure it; as in Debt on a Bond 3 | 


| conditioned for the Payment of yoo!. on the 311t of September, and De- 8. C. 
fendant pleads Payment at the Day, and it is found againſt him, the Latch. 158. 


Parties, though not ſo apt, ſhall * be cured after Verdict, vide Leh. 58. Cro, Jac. 44, 435- and 


# - 


| Plaintiff thall have judgment; becauſe the Payment is what is material, S. © 


and the Day impottible, and altogether idle and void; for not being paid or ws Hr 
before the End of that Month, the Obligation is abſolute. 1 2 
In an Action of Afault and Battery, the Defendant pleads that the | 


Fhkintiff neglected his Service, per guod Moderate Caſtigavit ; the Plains Vat. 7, 5 


tiff replies, 2yod non Moderate C.aftigavit, and the Iſſue found for the 2 Keb. 3. 
Plaintiff; though this be an informal Traverſe, being (5) rather a Tra- (5) WHEN 
verſe of the Chaſtiſement, than of the moderate Manner of doing it, 2" Iſſue 


and the right Traverſe ſhould have been de njuria ſua Propria abſque — wg 


ali cauſa ; yet after Verdict it is good, becauſe the Jury have aſcer- Pregnant, 
tained that he did not beat kim moderately. __ „ bad 
| i | 4 4 1 on 4 be- 
mufrer, is good after Verdict, vi, Cro,' Jac. 87. Cro. Car. 312. Cro. Elia. 487. le 
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© AMENDMENT awp JEOFAIL 
Moy 86. In an Action of Debt, if Not guilty be pleaded, and there be a Verdid 


Ero. H. 773. for the Plaintiff, it ſhall be aided by the Statute; becauſe being an (c) 
Jones 184. ill Plea, and a falſe one, the Plaintiff ought to have his Judgment, both 
E Where for the Badneſs of the Plea and for its Falſehood; but if the Verdict had 


Not guilty been for the Defendant, yet the Plaintiff ſhould have Judgment, becauſe 


woo = * * T 
9 3 

3 4 83 

1 


- 


was pleaded * erg | h. 
to 45 4f- © the Declaration is not anſwered by the Plea 9. _ 
mpjut, yet 4 val 8 5 s | 

23 * had Judgment, though an improper Plea, Cro. Eliz. 470. Palm. 392. 2 Rol. Rep, 
368. cant. In Debt againſt an Executor upon the Bond of his Teftator, the Defendant pleads Nen 
„ futlum, Oc. Hard. 458. In an Act ion of Covenant, on a Covenant that C. was ſeiſed in Fee, 
and aſſigns for Bre ach that C. was not ſeiſed in Fee, & fic infregit conventionem; though in Cove- 
nant the Defendant ought to traverſe either the Deed or the Breach, and both cannot be involved 
in nos fregit conventionem; becauſe the Gift of the Action lies on the Deed, which mult be traverſed 
by itſelf; yet when the Defendant pleads a bad Plea, which is found againſt him, the Plaintiff may 


have Judgment either for the Inſufficiency or Falfity of the Plea. Sid. 289. Lev. 18g. S. C. vide 


Moor 399. Cro. Eliz. 457. 2 Leon. 116. S, P. * Qz. If in Debt on a penal Statute, as for not 
ſetting forth Tithes, for Uſury, Cc. Not Guilty, would not be a good Plea, though nil debet is 
the proper, formal Plea. 1 | 125 55 5 by 


Rol. Abr. If on an Iſſue tendered by the Plaintiff, the Defendant joins the Sci- 


7 6 licet by the Plaintiff's Name, or the Plaintiff joins the Scilicet by the 
= Þ. 5* Defendant's Name, to an Iſſue tendered by the Defendant, this ſhall be 


deen va g amended, there being a Negative and Affirmative before, between the 
adjudged. Plaintiff and Defendant, which is the Pattern from whence the Joining 
Oro. Elz. that Iſſue is to be taken; there is a ſufficient Copy from whence this 


| e may be amended, it being, from the Nature of the Thing, a plain Miſ- 


Palm. 524-. take of one Man's Name tor another. 
K. P. Cur. 33 : 


Miſnomer in joining Iſſue upon an Information. Stile 167. 


— 


eee, ) Of Amending the Judgment. 


feed 166. T is a general Rule, that the Court will make no Amendment that 
8 Co. 158. 1 will defeat a Judgment, the Statutes allowing Amendments in Af- 
Carth, 158, firmance of Judgments only. Or yn Oo 


307, 520. 5 YE . 
Lord Raym. 17, 151, 565. 8 Mod. 16, 69. Comb. 354. 


Rol. Abr. But in Affirmance of the Judgment, the judgment itſelf may be ſet | 


337 right and amended by another Part of the Record, in a Fact, which ap- 
pears to be the Miſpriſion or Neglect of the Clerk, as in the Miſtake of 
the Names of the Parties; ſo in Debt againſt 4. and the judgment is quod 
prædidus B. capiatur, when it ſhould have been prædid A. this ſhall be 
amended. | 5 2 To | 22 
Vent. 21. So in an Action brought by Rolert Meredith, and the Judgment, as en- 
Fideſeveral tered, was uod pradid Carolus Meredith recuperet, and the Court held this 
My my amendable, being only the Fault of the Clerk, the Miſpriſion being only 
Cro El. in the Name, which was right in the Reſt of the Record, which was be- 
400, 864: fore the Clerk, and ſhould have directed him. Ow 
Hob. 327 | 
Mod vs. 697. Hut. 41. Brownl. 56. Raym. 39. Comb. 64. 


* 


3 


Oro. Car. So jf in an Action of Debt upon an Obligation againſt Reb. H. condi- 
39+ and tioned that if Henry H. or Rob. H. the Defendant, thould pay, b 
Heming. went is entered that the Plaintiff recuperet debitum & damna againſt the ſaid 
A Judg- Robert, & predifius Henricus in Miſericordia, where it ſhould have _—_ 

| | | | : . Robert, 


\ 


AMENDMENT and JEOFAIL. 


Rabert, for Henry was no Party to the Record; this ſhall be amended, for quell pride 
it is only the Miſtake of the Clerk. Lon] 1 i Thes 


; 1 mat recupe- 
ret; inſtead of predict Arthurus, amended after twenty Years ſtanding. 4 Mod. 371. 12 Mod, 
884. 2 Stra. 1132, 1156, 1182. 5 „ | 

As to the er thy 9 by the Docket, it is to be noted, that Cro. Car. 
before the Statute 4 5 . & M, cap. 2. which, for the Security of Pur- 2 3 
chaſers, requires that all Judgments ſhould be docketed, the Courts uſed Sid. 7 70. 
to amend both the Judgment and the Docket, where there were fuffici- 2X5 
ent Inſtructions to amend by; but now the Docket cannot be amended ; W 1 
and therefore if there be a falſe Docket, which is as none, though a right 1 
Judgment, the Purchaſer is ſafe, and the Party grieved muſt take his i 

Remedy againſt the Officer for not docketing it truly. | 
| Ina 9uare impedit for the Preſentation of a Vicarage, and the Judg- _- 
ment is. uod recuperit Ecclefram, this ſhall be amended, (a) being the Hob. 222. 
Miſtake of the Clerk, who ſufficient Inſtructions from the Poftea to Hut. 41. 
enter it right, i | LT gp . 8 3 
(a) 80 in Debt, where the hap e was entered quod recuperet the Sum in the Declaration, fro 9 
miſes (plays 5 of oy 8 eee, ale a * y . 2 an At- 
torne ill, the ment is guod gwerens ni f ve, where i , 
" it hall be amend : Rol. Ar Cro. Car. 3 | e a 

So if Judgment be againſt a Man and his Wife, and the Judgment is Hob. 127. WW} 
that the Wife is in Miſericordia, and not the Huſband, this is amendable Moor 869. "| 
by the Paper-Book that is right. 35 5 05 Jac * 6 

1 Brownl. 16. Rol. Abr. 206, 215. S. C. 1 

In Ejectment brought by two, if Judgment be entered that the Plain- a Jones 199. 

tiffs recuperet, this is a plain Miſtake of the Clerk, and ſhall be amended. 
| If the Damages de incremento be (5) miſtaken by the Clerk, the Court Rol. Abr. 
will amend it by the Judgment-book, becauſe that was a ſufficient In- 205. 
ſtruction *to the Clerk to have entered the Judgment by, and therefore it , 


was his Miſpriſion not to go according to his Inſtructions, which may be Tage 106 lt 
rectified and amended. cc me . 5 | , 1 


Jury found for the Plaintiff, and gave 25. Damages, and ſo much for Coſts, and the Clerk, in enter- | 
ng thereof, ſays 27. for Damages, and ſo much for Coſts, and ſo much pro increments, qu@ in toto 5 | 
altingunt to ſo much; in which Sum the 2s. is not comprehended, this ſhall be amended. ' 3 Bu. 
114. 8 Co. 152, Palm. 50g, Dyer 55. Rol. Rep. 272. and vide like Amendments in Declaration, 
where the total Sum is miſcaſt. Bulſt. 171, 179. 2 Bulſt, 149. Yelv. 5. Noy 44 Poph. 229% 


— — . Sa Tn _— 
— ** 


In Ejectment, if the Judgment is entered quad guerens recuperet the Da- Rol. Abr. 
mages and Coſts, and not guod recuperet Terminum, as the Caſe is, this ſhall 206. 5 
be amended, though this be but an Action of Treſpaſs in its own Nature. via 

If a Judgment be given on Demurrer againſt the Plaintiff, and the En- Rol. Abr. 
try of the Judgment is of a Nonſuit inſtead of a Judgment in Demurrer, 225 _ 

F this ſhall be amended, | eee FEE Gt, 
Repleader for the Error of the Defendant's Plea, it was entered guia Placitum eft ſufficiens in Lege, 
inſte ad of guia minus ſufficiens eft, and the Court held this not amendable, (though it was right in the 
Paper-Book, between the Parties); but Pepham and Granville contra, Owen 19. And gu. If thoſe. 

| contra, were not right? ' DER Tap | „ 


If in Replevin the Defendant demurs to the Plaintiff's Plea in Bar to 2 Sand. 299. 
the Defendant's Avowry, and Judgment is entered quod viſis Præmiſſis, Ic. _ _ 
videtur Tufticiariis quod placitum predia”, tc, minus fufficiens, Ic. but 1 goille 
theſe Words, Ides confideratum eft quod the Plaintiff nil! Capiat per breve amended 
ſaum, ſed fit in Miſericordia, & prædid Defendant eat inde fine dic are after 2 
totally omitted, yet this ſhall be amended, . —_ | | Writof Fry 


ror brought, 


| and the firſt Judgment affirmed accordingly. © Raym. 39. 8. P. cited. Sid. 70. cited. 


3 
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FP AMENDMENT ANN EOF AIL. 
3 Mod. 112+ If Judgment is given upon a Demurrer, and a Writ of Inquiry award. 
55 ed, but in the Entry thereof upon the Roll, theſe Words per Sacramentum 
4 bt dAuodecim Proborum ¶ Legalium hominum are left out, this ſhall be amended, 
Salk. 50. pl. In Debt upon a Mutuatus the Judgment was entered up as of Hil. Term 
13. Parſons 1 700. whereas the Borrowing appeared to be 2 April 1701. After Error 
and Gill. brought it was moved to amend the Judgment by the Paper Book ſigned 
* 2 8 by the Maſter, which was the 2d of January 1700. and allowed to be 
bY on . Rep. amended ; for it is but a Slip of the Clerk, who ſhould have peruſed the 
5 1179.” Paper- Book ſigned by the Maſter, which is authentic enough to amend by. 
Cro. Eliz, But if there be a Miſtake or Error in the Judgment in any ſuch Matter 
497. in which the Clerk has no Inſtructions; as if before the 16 & 17 Car. 2. 


= pu. Pra dug tne 


tft © GB 2 


Palm. 98. cap. 8. a Cafiatur were entered for a Miſericordia, or e converſo; this was 
Doug. 115, Error in the Judgment, becauſe before the Statute it made a Fine to the 
3 5 King, and a Difference in the Execution; and there being no Inſt: uction 
Rep. 783. in the Record itſelf, or in the Judgment-Book, whereby to amend it, it 

did not appear whether it was the Error of the Clerk in the entering, or 


865. 
2 Rd. Raym. thereof (5). . 
1284. (4) 4 Mod. 6. Carth. 167. (5) Carth. 390. 5 


F - 4 ay 


2 
— — - — 8 


| Pagel) - (G) | At what Time the Amendment muſt be 


_ inferior Courts, and paying of Cofts, _ 


pl. 1. IT ſeems to be the eſtabliſhed Doctrine of the Courts, to allow the Plain- 
O And by T tiff to amend his Declaration at (c) any Time, whilſt the Cauſe is in 
3 aper, on Payment of Coſts, and giving the Defendant Liberty to alter his 
; raft. Reg. Pl ; b ſ h Pl di: . P. « . o 
45. the lea, becauſe the Pleading in Paper came in only inſtead of the antient 
Plaintiff Way of Pleading ore teuus, and in Pleading ore tenus the Record was only 
may amend in Fieri, but after the Pleadings were entered on Record, if it were not a 
. Lee Record of the ſune Term, it could not be amended or altered, 
though it be ſeven Years pa#t fince he declared, if it be but in Paper, paying Coſts, or ſuffering the 
Defendant to imparl tili the next Term after. After Plea pleaded, and the Replication and Re- 
joinder to Part, and Iſſue, Notice of Trial with Previſe as to the other, and Rule Greed to make up 
the Iſſue to carry it down to Trial, and the Ns Prius Roll ingroſſed in Parchment; but all the 
Proceedings above continuing in Paper, the Plaintiff had Leave to amend upon Payment of Cofts, 
Fareſl. 156. 8 Mod: 226. Ld. Raym. 95, 116, 134, 183, 548. Vide Salk. 47. pl. 3. Where Hl 
ſaid, That he had known an Amendment made, not only after Plea pleaded, but after the Record 
was ſealed up, juſt even when it was going to be tried. The Defendant cannot amend his Plea 
aſter Iſſue joined, or Demurrer thereto; for by this he delays the Plaintiff, which may turn 
| prog to his Prejudite. Style's Pract. Reg. 49. Ld. Raym. 669, 679, 683. Str. 11. Salk. 179. 
Lutw. 12187. | | 

*The Courts have, in many Caſes, ſuffered the Defendant on Payment of Cofts, and ſubmitting 
to Terms, to amend his Plea after Demurrer, and even after Argument, where Leave was prayed 


before Judgment given ; f. e. where Defendants had Merits. 


If the Plaintiff: declares, and the Defendant pleads, and the Plaintiff re- 
plies, and the Defendant demurs, and the Plaintiff joins in Demurrer; yet 
the Plaintiff may move to amend on paying of Coſts, if the Cauſe be ſtil! 
in Paper; ſo may he withdraw a Demurrer not entered of Record, and 

move to amend... | „„ TEE a. . 
| „ ut 
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AMENDMENT 1% JEOPFAIL. | 

But where the Plaintiff declared againſt F. G. Knight, the Defendant Salk. 50. 
pleaded in Abatement he was a Knight and Baronet; and the Plaintiff 3 
replied that he was a Knight, Ac. on Motion to have it amended upon 1 


Payment of Coſts, all being in Paper, and that the Action being by Bill RY 


the Addition was not material; not being within the Statute of Addi- | 
tions it was denied, there being nothing to amend by, and the Defendant | 


had taken (5) Advantage of the Fault. 


(5) Where after a Demurrer the Court cannot give Leave to amend, vide Doug. 115. Bulſt. 204+ 
March i. Yelv. 38, - Cro. Jac. 13, 14. Leon. 28. Sid. 54, 107. Raym. 231. 2 Vert. 142. 
3 Lev. 30. 2 Bulſt. 149. 3 Mod. 235. Ld. Raym. 669, 679. 6 Mod. 263, 310. Fitzgib. 193. 
2 Stra. 890. Barnard. K. B. 408. Where after Iſſue joined or Plea pleaded, and where not. 
Vent. 336. Style Rep. 33, 85. But ſee the laſt Note to the firſt Clauſe. ; 

An Action was brought by the Maſter on the Statute of Winton, for a 3 Lev: 347. 


Robbery committed on his Servant, in which he declared of an Aſſault „eriungreg 
and Battery done to himſelf, (though then fifty Miles from the Place) of Barnnam 
alſo that he made Oath that he did not know any of the Perſons ; the and Stone. 


Iſſue was entered of Record, and the Jury appeared at the Bar ready to oy 


it, but being for other Buſineſs adjourned to another Day, the k lainti 


obſerving his Miſtake moved to amend, by declaring of a Robbery on his 

Servant, Ac. and it appearing that the Year in which the Action mult _ 

be brought was expired, and conſequently the Action muſt be loſt, if not 

allowed; the Court after long Debate, and Conſideration of former Pre- 

cedents, admitted him to amend. hy e 5 
So where in A//ump/it an Executor laid the Promiſe to be made to his Hil. 4. G. 2. 

Teſtator, and the Defendant pleaded the Statute of Limitations, and on The Durohe 

Motion to amend and lay the Promiſe to himſelf, it was objected, that ee i} 

this would alter the Nature of the (c) Iſſue, and take away the Party's and Wig 

Defence; yet it appearing that by the Expiration of the fix Years the more. 


Action would be loſt, the Court gave Leave to amend. F 1 
| 2 Stra. 890. 


Barnard. K. B. 408. (e) If the Iſſue ſhall be changed thereby, there ſhall be no Amendment. Lit. 
Rep. 349. Hetl. 164. Mo. 631. 2 Rol. Rep. 312. | Ap 


*If the Bill on the File be with Blanks, or the Imparlance Roll be with *Paget 08 


Blanks for Dates or (4) Quantities, yet it may be amended by the Paper Lit. Rep. 
by the Clerks themſelves until a Recordatur be ordered of the Verdict re- 275+ 


' turned on the Nif prins Roll; but after ſuch Recordatur it (e) can only be £12: Jac: 


143. 365, 


amended by the Court, for the Roll lies with the Prothonotary; to be , Lgog. f 10. 
made up according to the Paper-Book, until the Recordatur of the Verdict Hetely 142. 


be allowed; but if after the Recordatur be entered it is ordered on the Latch 164. 
Roll iz fatu quo tune, and then the Court is ſuppoſed to take TRE 7 1 2 
of it, in what Manner it then was, and if the Clerks . Hi afterwards 684. od. 8. 


alter the Roll after Entry of the Verdict, they might amend it in the Ver- Stra. 130. 


dict which is on the N7/ privs Roll, and cannot be altered but by Rule of 2 1 734.1 
ps 3 . DE Sus 2 .d. Raym. 


Court. | | 
| : ; | 1441. 
2 Stra. 947. (d) So in an Zjectione firme, where the Bill was with Blanks for the Quantities of Land 


_. and Meadow. Rol. Abr. 207. 8 Co. 162. (e) Raym. 53. $, P. 7 


The Inferior Court from whence'the Record is returned, whether it be Cro. Ei. 435, 
by the Common Pleas, or another Court of Record, may amend after 45% 677 


2 Kol. Rep. 


Judgment, as well after as before a Writ of Error brought, and the Rule 41. 
of ſuch Amendment is to be certified by the Clerk of ſuch Inferior Court 8 Co. 162. 


to the Superior; for though the Record js removed by Writ of Error, Moor 4%. 


and a Mittimus recordum is entered on the Roll, yet the Writ of Error is to (eg ? 


ſend the Record in the State and Condition in which it ought to be by 13 


Law, and that is corrected from all Miſpriſions of Clerks ; or on alledg- 209, 44 : 


ing Diminution the Record is to be ſent up amended as it 7 to be, Sa k. 4). 
or it may be amended in the Supèrior Court, if the other refuſeth ; for 15 apr w 
5 642. 1 Term Rep. 783. 
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AMENDMENT any JEOFAIL, 

as it ſuperintends ſuch inferior Court, ſo it may correct the Miſprifiong 

) n oo THO ROT 4 
Cro. Car. But there is this difference, where the Clerks carry the Rolls of 
1 Amendment to a Superior Court, and where Diminution 1s alledged, and 
a Certiorari thereon iſſues; for when the Clerks bring up the Roll, it 
appears to have been amended by the Date of the Rule after Error 
brought; but when Diminution is alledged, they bring up the Record 
in ſtatu quo the Certiorari finds it; and therefore when it is brought up 
they will intend it to he amended at the Time of the Judgment _ 
and that the Tranſcript firſt ſent up was a Diminution and a Miſtake; 
and therefore if Dower be brought againſt an Infant, who appears and 
pleads by Guardian, he ought not to be amerced, for an Infant cannot 
e amerced for his indiſcretion; nor a Guardian, becauſe he is appointed 
by the Court; fo this is Error in the Judgment itſelf, which is not 
amendable ; and if certified by the Clerks of the Court to have been 
_. amended after Error brought, could not have been amended, but yet 
certified to the Certiorari rightly amended, they will ſuppoſe it was 
amended the ſame 'Term Judgment was given, and during that Term 
| whilſt Matters are in ſieri, they can rectify not only the Miſpriſion of 

1 Clerks, but their own Miſtakes. | 5 

3 Lev. 344, If a Writ of Error be brou ght, the Defendant in Error ſhall pay all the 
345. Coſts of the Writ of Error, becauſe untib the Record was amended, the 
Salk- 49. Plaintiff in Error had ſufficient Reaſon to bring the Writ; but then the 


Plaintiff in Error muſt nonſuit his Writ ; for i he proceed to reverſe the 


Judgment on any other Error, there the Defendant ſhall not pay Coſts 
for Amendment, becauſe it is plain that the Plaintiff did not depend 
on the Error the Defendant had amended. | | a 


— — — 


— ol — 6 


| 5 FFF 
*Page109 (H) TUhere Records defaced by Deſign or Acci- 
| dent will be ſet right and amended. 


. EE any Part of the Record be vitiated by Razure, the Court will reſtore 
Rol. Abr. it by Amendment, becauſe the Wickedneſs of any Perſon in corrupt- 
8 ing the Records of the Court, ougnt not to obſtruct the Juſtice of the 
S. C. Court, or prejudice any of the Parties; (a) as ix Ejedione Firmæ, the 
Poph. 196. Leaſe was made the loth of May; after Verdict for the Plaintiff it was 

8:C. . made the 11th of May by a Razure; and it appearing to the Court that 
| 92 RES the Declaration was (6) vitiated by ſuch Razure, they amended it, both 

8. B. ſe Þ 8 in C. B. and B. K. OE (436 1 ; | 5 5 | 
Judged ; though objected, that if the Record ſhould be amended, the Delinquent could not be im- 

eached for Felony ; for to make it ſo by the Statute, the Razure mull be ſuch that the Judgment 
be defeated thereby: But per two Judges the Razure of the Record is the Offence, and not the 

Annulling the Judgment thereby: and per 11 Co. 34. The Razure of a Record, by which an Out- 
lawry was made „Was held Felony. (5) Where in a Venire Facias the Word Chumley was 
razed,” and made Him/ey, and amended. Rol. Abr. 208. NV 
Ilan original Writ, upon which a common Recovery of ſeveral Manors, 
Pane JR c. was ſuffered, being larger than the other Writs on the ſame File, 
Farl of through the Negligence of the Officer, and by continual Handling, is ſ@ 
Arundel Obliterated and worn out, that but a Letter of the Name of ſeveral of the 
and Lord | | 8 . 

Lumley, cited to have been adjudged by all the Judges of England, una voce, eo potine, becanſe a 
common Recovery. And. WOE C. adjudged by all the Judges of England ; 11 there is a Nota 


by the Reporter, that all the Parchment r : ; 
| been otherwiſe | and vide And. 1 F PEREDe is night have 


| FE 


; Manors 


— 
— 
* 
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AMENDMENT aw JEOFAIL © 
Manors can be ſeen, but the Names of the Maaors are truly recited in the 


Count, and in the Habere facias ſeifrnam, the Original ſhall be amended 
according to the other Parts of the Record. 1 


So if the Original, or other Part of the Record, be ſtolen, taken away, 8 Co. 160.b· 


withdrawn, or avoided by any Clerk, though this be felony per 8 H. 6. 
cap. 12. ſee, 3. yet this may be ſupplied and amended by the other Parts 
of the Record; but if ſach Part ſtolen, fc. or obliterated, cannot be 
ſupplied by the Record, or any Exemplification thereof, then it ſhall not 
he amended. 5 | | 
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*Antient Demeſhe. page te 


4) The Nature of the Tenure, h and how prov: 

ed. 110. „% ; 

(B) 1 05 the Privileges annered to Ancient De- 
meine. 111. . | 

(C) How it map become Frank-fee. 112. 

(D) Where Antient Demeſne may be pleaded, 
and he Form thereof. 113. 
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( The Nature of the Tenure, and how proved. 


LL thoſe Lands which were in the Poſſeſſion of Edward the Con- 4 Inſt. 269. 
ES feſſor, and afterwards came to William the Conqueror, and were 2 Inſt. 542. 
by him, about the 2oth Year of his Reign, ſet down in a Book called A > B. 14. 
Demeſday, under the Title De Terra Regis, are (a) Antient Demeſne : 
Lands ; thefe were exempt from any feudal Servitude, and were let out (a) Lands 
to Huſbandmen to plow and cultivate for ſupplying Proviſions and Ne- which are 
ceflaries for the King's Houſhold and Family; and for this Purpoſe the next or 
Tenants (who were called by Bracton, Villani Privilegiati) enjoyed cer- mer 8 
tain Privileges, and the Tenure itſelf had ſeveral Properties diſtin from the Lord's 
others, which it retains to this Day, though the Lands be in the Hands Mankon- 


of a Subject, and the Services changed from Labour to Money. SS —__ _ 
keeps in his own Hands, for the Support of his Family, 'and for Hoſpitality, are called his D 
- meſhes, but have not the ſame Properties with Antient Demeſne. Spelm. 12. 6 


This Tenure, my Lord Ch. Juſt, Holt ſays, is as antient as any other, Salk. 35 
though he ſuppoſes that the Privileges annexed to it commenced by ſome P. 2 
Act of Parliament, for that it cannot be created by Grant at this Day. | 


The 


1 
ia 
13: 
* 
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„ I ANTIENT DEMES NE. 
i Salk. 5 The Lands which were in the Poſſeſſion of Edward the Confeſſor, and 
; 133 "A ere given away by him, are not at this Day, Antient Demeſne ; nor are 
: 2b any others, except thoſe writ down in the Book of Dome/#ay ; and there- 


Hob. 88. 2 ; ' 4 / ? ? 4 — , . 4 a . „ 
Brownl. 43. fore, whether ſuch Lands are Antient Demeſne, or not, is to be (a) tried 
J••W %% /ñỹß/ 

the Boo f SEAT > pA 


Domeſ'iay was brought into Court by a Certierari out of Chancery, directed to the Treaſurer and 

Chamberlain of the Exchequer, and by Mittimus ſent into the Common Pleas, Dyer 150. b. Iſſue 

was taken, whether Lo»ghepe in the County of Glouceſter was Antient Demeſne, or not; and on 
Producing the Book of Domeſ/ay, it appeared that Hope was Antient Demeſne, but nothing ſaid of 
| g/ope ; and the Court held, that the Party failed in his Proof, Lev. 106. Sid. 147. 


| ate 56. But if the Queſtion is, Whether Lands be Parcel of a Manor which is 
pe  Soent DNewelng? this all be tried by a Jury. 


2 Salk. 1 | ; : | | eee 
Where 8 of Land may be Antient Demeſne, though the Manor of which it is Parcel is not 


ſo, vie Rol. Abr. 32 1. and for this vide F. N. B. 14. Leon. 232. Dyer 8. 11 Co. 10. Bro. Antient 
Demeſne 13. 2 Leon. 191. 3 Lev. 405. ; 8 8 


* 


kv 


1 8 5 i 
0 * „ * 9 : 
— * Z OY 7 . s 


- 2 | 


* * — * * . - * ws. wlll” 7 * . — TRY DC ED —_ 
"RY" * 1 0 » , 


*Pagerr1 (B;) Df the Privileges annexed to Antient De- 


Inſt. ® . bas bh? | Tt; Ls IE ; . „ oo. | * | f | 
2 2 : Y Lord Coke enumerates the ſix following Privileges which Tenants 
Abr. 323. in Antient Demeſne are to enjoy. (5) 1. That they ſhall not be 
(5) But it impleaded for any of their Lands, c. out of the ſaid Manor, but are to 
_ gra have Juſtice adminiſtered to them at their own Poors, by Perit-Writ of 
Mat the Droit Cloſe, directed to the Bailiffs of the King's Manors, or to the Lord 
Land is Of the Manor, it it be in the Hands of a Subject. 
Antient Ay 4 x | . 
Demeſne; for if a Fine levied of thoſe Lands in C. B. be ſtill in Force, the Lands are Frank- fee till 
it is reyerſed; and therefore may be impleaded at Common Law. 2. The Land muſt be holden of 
the Manor, being Antient Demeſne. 3. It muſt be held by Knight's Service, "I Huſbandry is 
the Cauſe of the Privilege. 4- It is ſaid that the Tenant may remove the Cauſe out of the Lord's 
Court, if there he no Saitors, or but one Suitor, for that the Suitors are Judges; otherwiſe there 
would be a Faihire of Juſtice, 5, If the Tenantaccept a Releaſe of his Lord o zgniory, or 
Seigniory be otherwiſe extinguiſhed, by Reaſon of the Seifin of the King, or otherwiſe. 6.Or i 
Lord diſſeiſe his Tenant, and make a Feoffyg2nt in Fee. 7. If the Lord grant the Services of his 
Tenant, and the Tenant attorn. 4 Inſt. 269g, Alſo if the Manor and Demeſnes ef the Manor is in 
Diſpute, it muſt be impleaded at Common Law, and not in the. Lord's Court; otherwiſe the Lord 
would be Judge in his own Cauſe, l 8 


e 2. They cannot be impanelled to appear at V eſtminſter, or elſewhere 

4 E ; bd ; 4 ; ' . ; . 2 + 2 - ; 

e any other Court, upon any Inqueſt or Trial of any Cauſe. 

A2 Writ De nen fenenclis in Aſſſi & ſuratis againſt the Sheriff, or any one who hath the Return of 
Writs; and if, r ſuch Writ, the Sheriff will return them, they may have an 4/rac/> 

' ment, F. N. B. 1 „„ 5 is SAG : 8 EP; : 


4 1alt. 269. 3. They are free and quiet from all Manner of Tolls in Fairs and 
way 2 Markets, for all Things concerning (e) Huſbandry and Suſtenance. 
7 But this Privilege does not extend to him whois a Merchant, and gets his Living by buying ang 
elling, but is annexed to the Perſon in reſpe& to the Land, and to thoſe Things which do grow 


. * 


, 


" N " \ 1 N * 7 
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and are the Produce of the Lands. F. N. B. 228. 2 Leon. 191. Cro. Eliz. 227. Leon. 231, 
233. 2 Inſt 221. S. P. Fide 2 Lutw. 144. and how it muſt be ſet ſorth in Pleading ; and that 
this Privilege exten4s to Tenaut in Antient Demeſne, whether he hold in Fee, ſor Life, Years, or 
f.. ß 


» 


8 


4+ They 
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AN EN DEMESNE . 
4. They are to be free of Taxes and Tallages by Parliaments, unleſs 4 Taft. 26g. . 
they beſpecially:named. 7: 55 anni wo N07 SH BIT of ENT aug — Bo. og 


|, neral Ads of Parliament extend to Antient Demeſhe Lands, vie Inſt. 2y0. And. f 1. 


4 


5. That they were not to contribute to the Expences of Knights of Par- 4 Inſt, 269. 
liament. V ee Mo Tent rk e a 
6. That if they be ſeverally (a) diſtrained for other Services, than they , iuſt. 269. 
are obliged to by the Cuſtom of the Manor, they all, for ſaving of (a) where 
Charges, may join in a Writ of Monftraverunt, albeit they be ſeveral the Tenants 
" Tenants, 1 F | Rs, in Anijent 
1 MR BE 5 „ Demeſne 
are diſtrained to do the Lord other Services or Cuſtoms than they or their Anceſtors have for- 
merly done, they may have a Writ of Monſtraverunt directed to the Lord, commanding him not 
to diſtrain for other Services; and if he will {till diſt rain, Sc. then by a Writ directed to the She- 
riff he may command. him not to demand or diſtrain for other Services; and if he ſtil] perſiſt, 
then he may raiſe the Poſſe Comrratus, or command the Neighbours to reſcue and reſtore the Diſ- 
treſs ; but the uſual Courte is, that if after the Writ to the Sheriff the Lord will diſtrain, then an 
Attachment lies againſt him, returnable in one of the Courts of Record at Fe/imin/ter, to anſwer 
the Contempt. Plowd. 129. | Me; | 


Lands in Antient Demeſne are extendable upon a Statute-merchant, a — 597. 

5 4 : þ * 4 r 270. 

Staple, or Elegit. | . 

211. S. P. Lands in Antient Demeſne, upon an Degit, may by the Sheriff be delivered in Execu- 
tion, becauſe the Title of the Land is not direQily put in Plea in the King's Court; adjudged. 

Hob. 47. Moor 211. pl. 351- and Brownl. 234. S. C. F, | a 


j '2 


n an IndiQment for not taking upon him and executing the Office ®Page112 
of a Conſtable, to which he was choſen by the Leet, the Queſtion was, Vent. 34+ 
Whether a Tenant in Antient Demeſne was obliged to execute that Of- | 


fice; and the Court heid he was, | _ 


— — ä - . 
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() How it may become Frank⸗ kee. 
I a Fine be levied, or Recovery ſuffered of Lands in Antient Demeſne, 4 Ml 270. 


this makes them Frank- fee. 10 Co. 50. 


ut if the Lord be not a Party, he may (4) have a Writ of Diſceit, and 7 H- 4.44. 
avoid the Fine or Recovery; for Lands in Antient Demeſne were not ori- 1 Abe 5 
ginally within the Juriſdiction of the Courts of Meſtmiuſter; but the Te- () wat Fans + 
nants thereof enjoy this among other Privileges, not to be called from not bring a 
the Buſineſs of the Plough by any foreign Litigation. ©, ener, | 
a Party to the Tine or Recovery. 3 Lev. 419. That a Termor may have a Writ of Diſceit, al 
make it Antient Demeine, at leaſt during his Term. Rol. Abr. 325. : 


But if the Lord be Party, then the Lands become Frank-fee, and are 2 Rol. Abr. 
within the Juriſdiction of the Courts of We/minfter ; for the Privilege of 35% 
Antient Demeſhe being eſtabliſhed for the Benefit of Lord and Tenant, pl. 2. 202 
they may deſtroy it at Pleaſure. 5 1 | 
If a Fine be levied of Lands, Part Antient Demeſne, and Part Frank- Kelw. 43. 
fee, and the Lord brings a Writ of Diſceit, the Court of B. R. upon View Rol. Abr. 
of the Tranſcript of the Record, and Proof that Part are Antient De- 775: 
meſne, will reverſe and avoid the Fine as to that Parcel; but they will 88 
not order the Fine to be torn off the File, as in Caſes where the whole | 
Fine is reverſed, becauſe it ſhall ſtand good as to the Frank-fee ; but they 
will order a Mark to be made on the F ine, to ſignify that it is cancelled 
s to that Part; and in this Caſe the Ter-tenant muſt be made Party by 


Scire- 


* 


- 


1 


LES 


* 


„ iin er nenen, 
tf _ - Sedre-facias; for otherwiſe the Conuſance of him that was Party to the 
Fine ſhall not bind, if the Tenements are Frank-fee ; becauſe by that 

5 Means the Ter-tenant might be diſpoſſeſſed without Notice; whereas if 
he appears upon the Scire-facias, he may plead a Releaſe or Confirma. 


| tion in Bar, and fo preſerve his Poſſeſſion. _- | mo 
Beo. ri. Butifa Fine be levied of Land all Antient Demeſne, and the Lord re. ane 
=_ Fine 101. - verſes it by Writ of Diſceit, it ſeems doubtful from the Books, whether of 


E. 3. 31. the Fine ſhall ſtand good between the Parties; ſome ſay, that it ought 
F. N. B. not to be wholly ſet aſide, nor the Conuzor reſtored to his Land againſt 
98 As . ; ; 8 . 
IX his own ſolemn cg jen} rr on Record, i, pong ſince the Lord, 
E. 4. 6. Who brings the Writ of Diſceit, ſeeks nothing but to reſtore the Land 
- Rol, Abr. to the Privileges'of Antient Demeſne (a); others, on the Contrary, hold, 
ji that the Writ of Diſceit, and the Reverſal thereon, wholly avoids the 
- Dre. El 471. Fine, and reſtores the Conuzor to the Poſſeſſion of the Land ; and the 
after the Conuzance, 5 1 5 on Record, ſhall be no Eſtoppel; becauſe it was 
Fine levied, made in a Court that had no Juriſdiction of the Matter; and therefore 
| . TheConuzor the whole Proceedings coram non judice, | 
had releaſed Sha! | TL 
| to the Conuzee and his Heirs, are eonſirmed his Eſtate, he ſhould have retained the Lands, not. 
; withſtanding the Fine was deſtroyed; becauſe by the Releaſe or Confirmation, his Eſtate would 
have been made firm and rightful, 4 Inſt. 470. 10 Co. So. Fitz. Diſceit 37. Leon. 290. If Tenant 
in Tail of Lands in Antient Demeſne, leaſes for ſixty Years, and after levies a Fine, with Procla- 
mations, in the Common Pleas, and this is after reverſed in a W rit of Diſceit, yet, quoad the Leſſee, 
this Fine ſhall not be avoided, but ſhall make the Leaſe good againſt the Iſſue in Tail, by the better 


Opinion of the Books, Leon, 290, vide Euty. 710, 711, | 5 


*Pagei13 If in a Writ of Right in Antient Demeſhe the Tenant pleads in A. 
batement of the Writ, and hy that Judgment is abated, and the De- 

F. N. B. 19. mandant brings a Writ of Falſe Judgment, wherein the Writ of Right is 
4Init.-270- affirmed to be good, the Court of Common Pleas ſhall proceed as the in- 

| ferior Court ſhould have done; and although Judgment be there given 
to recover the Land, yet the Land is not Frank+fee, but continues An- 


tient Demeſne, becauſe the Beginning and Foundation of thoſe Proceed- 

1 ings was in the Court of Antient Demeſne. *© „„ 
Rol. Abr. If the Lord infeoffs another of the Tenancy, this makes the Lan 
324. Frank- fee, becauſe the Services are extinguiſhed perpetually, p. 
9 6 = So if the Lord releaſes to the Tenant all his Right in the Tenancy, or 
ie if he confirms to him to hold by certain Services at the Common Law, 
everal Ca- theſe make the Land Frank-fee; JJ)%V%%%%%%%hf“ S dont a8; 
ſes there | ; Dt 7 5 
goed out of the Year-Books, and where it becomes Frank- e, by coming into the Hands of the 


v4. ry by # %. 4 


* ; 
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cp) cubere Antient Demeſne may be pleaded, 
ON 1 and the Form thereof . 


8 Hl. 6. 35. IN all Adions wherein if the Demandant recovers the Lands 3 be 
| i 6 <a Frank-fee, Antient Demeſne is a good Plea. Et a 
te Suit may be removed to the Courts above, and they to proceed as the inferior Court micht h 
= done, wide F. N. B. 19. 4 Init, 270. Moor 451. £ ; 1 1 e 


— 


Vils Alnſt. : Therefore in all Actions Real, or where the Realty may aa Queſ- 
aq 3 2 * 3 is 1 good ie 5:0 Aiſe, Writ of Þ ard of Land, 

222 222 Writ of Account againſt a iff of a Manor Writ of Account againſt a 

e e ee e wank 
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5 AN TIE NT DEM ES N E. 


PE WE Antient Demeſne i is a good Plea, becauſe * Intendment Gone 4 | 
the Freehold will come in Queſtion. -_ ſt. 108. 


— n28. | 
In an Zjecbione Firme, Antient Demeſne i is a good Plea; for 85 com- 
mon fntendment the Right and Title of the Land will come in Queſtion; rug I 5. 
and if in this Action it ſhould not be a good Plea, the antient Privileges Bult. 108. 
of thoſe Tenants would be loſt, * as moſt Titles at this Day are tg 197: ; 


tried by Ejedment. 826, 2 Rol. 


Rep. 181. Hob. 47. For the Affidavit, ſee 2 Bur. Rep. 1047, wn See the Note on the laſt 
Clauſe of this Diviſion. Doug, 190. ; 


But in all Aftions merely Perſonal, as Debe upon a Leaſe, Treſpaſs 5 on 23 
* Clauſum fregit, Ic. Antient Demeſne i is no Plea. Abr. 
In Treſpaſs contra pacem, though the Realty comes in Debate, yet An- Ero. kl. 826. 


tient Demeſne is no Plea; for this is at the Suit of the King, and puniſh- Rol. Abr. 


able for the Good of the Commonwealth. 322. 
In an Aſiſe by Tenant by Statute-Merchant, Antient Demethe is no 2 luft. 


Plea, becauſe the Plaintiff does not demand the Freehold, but till Hob. * 
e hath Satisfaction. 


"hu a 2uare Impedit Antient Demeſne is no Plea, becauſe if it ſhould be Ro. Abr. 
granted there would be a Failure of Right, for there they cannot grant 5 


a Writ to the Biſhop. Hob. = 
So in an Action of Waſte Antient Demeſne is no Plea, becauſe in An- 2 Tus 306. 


tient Demeſne they cannot, upon the Diſtreſs returned, award a Writ Hob. 47. 

to inquire of Waſte, according to the Statute ; for the Sheriff ought by 4 Init. 270. 

the Statute to go in Perſon, which cannot be ſupplied by their Officer, Rol Abr. 

_ ſo _ would be a Failure of Right; but in this the Land ſhall not. 
rank-fee. 


If the Manor and Demeſnes thereof are demanded, Antient Demeſne Page 114 


is E becauſe the Lord would be judge in his own Cauſe. ms OO 


2 Leon.I91s 
Salk. 56. pl. 1. Comb. 183. Show. * 


Antient Demeſne may be pleaded after W becauſe the Lord Dyer K ? 


may reverſe the Judgment by Writ of Diſceit ; and it goes in Bar of the 
Action itſelf, wiz. in that Court, becauſe it is coram 3 * 2 


Latch 8 
Moor 451. Where the Defendant i in Zjedment pleads Antient Demeſne, he need not malls 


Defence by adding Defendit vim & injuriam ſuam. : DC 220. Show. 386. Salk. 217. Pie 


Dot. Pl. 51, ng Rol. Abr. 322. and Tit. and Pleadings, It may be pleaded with 
Bdavit, 2 Id. Raym. 1418. Barnard, K. B. ui n y * W 


Ry and Nut charge. 


Annuity, ſtri Aly taken, is an yearly Payment of a certain Sum Co. Lit. 
of Money granted to another in Fee-fimple, Fee- tail, for Life or 144. b. 
Years, charging the Per 4 of the Grantor only; if payable out 3 
of Lands, it is properly called a Rent- charge; but if both the Perſon and 1g. r 
Eſtate be made liable, as they ee then.it is generally Pod. stud. 
E eee > Dial. a. c. 30. 
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ANN TY any RENT-CHARGE.. 


| (A) How an Annuity oz Rent · charge diflers from 


other Rents. 114. 


cg) What ſhall be a good Gꝛant oz Creation 


0) Df the Remedies for the Recovery of an An- 
| Apportionment and Extinguiſhment ofan Annuity or Rent-charge, Vide 
. Hlead of Rents, | N 


4 8 


() How an Annuity a Rent⸗charge ditkers from 
TTT. | OR 


Lit, f 248, Man ſeiſed of Land grants, by Deed Poll or Indenture, a year! 
GEN on A Rent to be "vine dus of the ſame Land to another in Fee, in Tail 
Rents, or for Life, &c. with a Clauſe of Difreſs; this is a Rent charge; and if 
the Grant be without Clauſe of Diſtreſs, then it is a Rent-ſeck, _ 
Vent. 161. A Rent-ſervice is an annual Return, made by the Tenant, either in 


Co. Lit. 142- Labour, Money or Proviſions, in Retribution for the Land that paſſes. 


Lit. f.214 If a Man makes a Feoffment in Fee, or a Leaſe for Life, or a Gift in 
215. Tail, Remainder over in Fee, upon ſuch Grants there can be no Rent- 


2 Inſt. 505. . . SRD ; . 
Plow. 134- ſervice reſerved at this Day, the Feoffor or Grantor having no Rever- 


* Page115 ſion, and the Feoffee or Grantee. by the Statute of Quia Emptores Ter. 
Sy rarum muſt hold of the capital Lord; therefore if in ſuch Deeds a Rent 
(s)Forwith- be reſerved, there myſt be a (a) Clauſe of Piſtreſs inſerted ; and this 


Hut ſuch will make a good Rent-charge, the Land being charged with a Diſtreſs 
5 play ape for the Payment of it. = > Es 

h eck. Whether ſuch Reſervation be good in a Deed Poll, has been doubted, the Words of Reſer- 
vation proceeding intirely from the Feoffor or Donor ; but it ſeems now ſettled that ſuch Reſer- 
vation is good in a Deed Poll, becauſe whoever claims an Eſtate under any Deed, ought in Rea- 
fon and Equity to be obliged to take it under the Terms expreſſed in the Deed. Vide Co. Lit. 
143- b. 2 Rol. Abr. 449. Plow. 134. kt i „% 0-1 inÞ6.þ. FHP: 


Co. Lit. f a Man grants a Rent ont of three Acres, and grants over, that if the 
* b. Rent be Arrear, that he ſhall diſtrain for the Re::t in one of the Acres, 
7 Co. 81. b. this is one intire Rent; but it cannot be a Rent-charge for the Whole, 
„ becauſe the greateſt Part of the Land out of which it iſiues, is not 

_ chargeable with any Diſtreſs for the Recovery of it; and denomiuatio ſu- 

menda a majori; therefore it is taken to be a Rent-ſeck, tor which, by the 

Words of the Grant, the Grantee may diſtrain in the third Acre; for 
whenever the Remedy, by way of Charge for the Rent, is not commen- 

ſurate to the Rent, the Rent is called »ec#, and the Charge is only ap- 


ber gel to the Rent, and does not give it its Denomination; and the 


eaſon is, becauſe if fuch original Grant ſhould be loſt and worn out by 
Time, and a Man were to preſeribe for it, if he were to give it the De- 
nomination of a Charge, it would graſp more Land than was originally 


intended to be charged; and therefore the Law binds them down to the 


Denomination of the Rent, us Seck, and to ſet forth the Charge as an Ap- 
purtenant, that by Length of Time no more ſhould be comprehended in 
the Charge that was originally intended in the Grant of that Charge. 
Co, Lit. If xz Man grants a Rent out of his Lands to J. S. and his Heirs, and 
; _ 8 grant that he may diſtrain for it during his Life, this is a Rent- charge in 


Oo 5 
» 
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ANNUITY any RENT-CHARGE. 1 
To $.- becauſe he may diſtrain in the Land, out of which it iſſues, during If a Rent be | 


his own Life; but it ſhall be Seck in the Hands of his Heirs, becauſe by 2 * 
the expreſs Words of the Deed, the Remedy was to ceaſe upon his Death; their Heirs 
aliter if the Diſtreſs had been limited only for Vears, for then the intire out of one 
Rent had been Seck, becauſe the Remedy being Temporary is not ade - Acre, and 


quate to the Right, which is perpetual. thatie ſhall 


for one of them and his Heirs to diſtrain for it, this is a Rentaſeel; and the Diſtreſs given to one is 
only an Appurtenant to the Rent; but if he to whom the Diſtreſs was not limited dies, the Survivot 
call diſtrain, becauſe the hole Rent is then in him. Co. Lit. 147. 7 Co. 51. 5 | 
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(B) What ſhall be a good Grant oz Creation 
. —! ie Dann 


a Man obliges himſelf to J. &. in an annual Rent of 107. perciþi- , na. Abr. 
endum annuatim de manerio de D. and bindeth the ſaid Manor, and all 424. 


the Chattels th&rein, to a Diſtreſs, this amounts to a good Grant of the For in many 


| iſtrai 1 | Caſes, with- 1 
Rent, and J. S. may diſtrain for it. 5 8 | : 33 

of granting, the Law creates a Rent- charge, becauſe it is the Deſign of the Law to render all Con- 
tracts binding and effefual, ſo far as the Intention of the Parties may be gathered from the Deed; ; 
and ſuch Interpretation is made ſtrongeſt againſt the Grantor, becauſe he is preſumed to receive a 


valuable C onſide ration for what he parts with. ; 


 ,* $0 if I bind my Goods and Lands to the Payment of a yearly Rent *Pager16 W4 
to J. S. this is a good Rent-charge, with Power to diſtrain, though there Co. Lit. 14. ⁶ 
de no expreſs Words either of Grant or Diſtreſs; or if I grant that if ſuch % Abr LE 
a Rent be Arrear, that J. S. ſhall diſtrain for it in the Manor of D. this F 1 
is a good Rent-charge, for in all theſe Caſes it is evidently my Intention Bro. Rent. 3 
that my Land be liable to the Charge. © | \ 20s" Ih" 3 E 
So it is if I grant to S. S. that he and his Heirs, or the Heirs of his Co. Lit. 147. 
Body, ſhall diftrain for 40s. Rent in my Manor of Dale; this is a good ne 
Rent-charge in Fee or in Tail, becauſe the Power of diſtraining is in one , Kel A | 
Caſe given fo the Heirs General, and in the other to the Deſcendants of 424. | "| 
the Body of S. S. and whoever has a Power of diſtraining, has an Eſtate ? Co. 51. | F . 
in the Rent for which the Diſtreſs is given. 8 Butt's Caſe, 
But if I grant a Rent of 40s. out of the Manor of Dale; and if the 2 Rol. Abr. 
Rent be behind, that the Grantee ſhall diſtrain in my Manor of Sale ; 425. 
this Power of Diſtreſs in the Manor of Sa/e ſhall not amount to the Grant ee Lit. 147. 
of a Rent- charge out of the Manor of Sale; for though in the former 5 co. 51. 
Caſes ſuch Conſtruction is admitted to ſupport the Intention of the Par- 
ties, where the Grant is not explicit, yet in this Caſe the Reaſon of ſuch 
Conſtruction fails, becauſe here is a plain Grant of the Rent out of the 
Manor of Dale, and the Diſtreſs is given in the Manor of dale, as a Means 
for the Recovery of it, for which he had no Remedy by the Grant itſelf; 
and therefore the Rule, Quod expreſſum ſemper facit cef/are tacitum, takes 
Place here, that where the Intentions of the Parties are evident, there that 
Conſtruction ſhall neyer be admitted, which the Law only allows in du- 
bious Contracts, ut res magis waleat quam pereut; for if that Manner of 
Interpretation were admitted, the Grant might be made double, and the 
Grantor twice charged againſt the Deſign of the Grant, ND 5 
If a Rent be granted to 4. and if the Rent be behind, that a 2 Rol. Abr. 
Stranger ſhall diſtrain for it for the Uſe of the Grantee; that is a Food 423. 
Rent-chargs in A. and a Diſtreſs limited to a Stranger for his Benefit, 
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RE ANNUITY aww RENT-CHARGE 
is in Effect making him the Grantee's Servant for that Purpoſe; and 
' What a Man may do by one Servant, he may do by himſelf or any 
. 2; officer; -* VVV . 
1 Rol. Abr. But if the Diſtreſs had been limited to a Stranger, without ſaying for 
cem 


445. the Benefit of the Grantee, ſo that the Limitation of the Diſtreſs may 


do be independent on the Grant, and without Relation to it; this Diſ. 
3 treſs does not make it a Rent - charge, ſince by no Words in the Deed thy 
Diſtreſs ſhall not be applied to the Uſe or Advantage of the Grantee, 
Bro. Tit. If 4. grants and confirms to B. a Rent of 51. to be taken out of his 
Grant 69, Lands, which Rent B. has of the Grant of his Father, though B. never 
7% ol. Abr. had any ſuch Rent from his Father, yet this Grant of A/s ſhall be good 
145. 2 to create a Rent- charge in B. for it is evidently the Intention of 4. that 
| B. ſhall have a Rent of 5/. out of his Land; and a Miftake or Error in the 
Deſeription of the Thing referred to, ſhall not render the true Deſign of 
PD the Contract ineffectual and void. 
Co. Lit. 147. If a Man ſeiſed of twenty Acres of Land, grants a Rent of 20s. perci. 
Rol- Abr. piendum de qualibet Aera terre fue, or out of every Acre of Land; this i 
— uk 3. in Nature of a ſeveral Grant out of every Acre, for the Grant ſhall be 
If two Te- taken moſt ſtrongly againſt the Grantor, and the Grantee ſhall have 20, 


nants in out of each Acre. 


Common, EE | | 
or ſeyeral Tenants be, and .they grant 2 Rent of 208, per Am, out of their Land, the Granteo 
ſhall have 408. Rent; for as their Eſtate is ſeveral, ſo ſhall their Grant be too; and therefore 
each ſhall be taken to grant a ſeveral Rent of 206. 5 Co. 7. b. Plow, 149. b. 161, 171, 289. 
Co. Lit. 197. a. 267. v. | f | 


Co. Lit.147- If 4, bargains and ſells Land to B. by Indenture, and before In- 
d. rolment they both join in a Grant of a Rent- charge to C. this after the 


„Pagel 17 * Inrolment ſhall be conſtrued the Grant of B. and the Confirmation of 


A, becauſe when the Bargain and Sale is inrolled, it has the Effect of a 
Need inrolled, from the making thereof ; and therefore it muſt be the 
„ of B. who had the Land at the Time of the Grant made; but if 


the Deed had never been inrolled, then it ſhould have been the Grant of 


4. and Confirmation of B. becauſe the Land never paſſed from A. the 
Deed being ineffectual and void, without Inrolment. | 


Bro. Tit. If an Original Grant be made of a Rent-charge to commence after the 
Grant 86. Death of J. S. it is good; for this is not like the Caſe of Lands, where 
— 3 the Livery muſt _— the Freehold immediately, and where the Abey. 


Palm. 20,30. ance, or Want o nguiſhing where the Freehold is, may be of Pre- 
2 Vent. 204. judice to the Rights of others; for if the Freehold was to be granted 
But a Rent in futuro, a Man that had brought his Præcipe againſt the Grantor, 
mae, or after he had proceeded in it a conſiderable Time, might have his Writ 
created, Abated by the Freehold's mtg in a Stranger, by. Reaſon of a Con- 
cannot de veyance made by the Grantor, before the Writ brought; but the Grant 
granted to of a Rent de novo is not attended with this Inconvenience ; for no Man 
commence ean have a precedent Right to a 1 which is originally created by 
aſter the the Grant itſelf; yet Quere at what Diſtance of Time fuch Charges 
8. decauſe to may be allowed to commence, whether it muſt not be after the Lives 
iuch Rents of the Perſons in e/e 1 for if they be indefinite, they ſeem to have the 
there may fame Tendency to a 9 as any other contingent Remainders, or 
3 58, Executory Intereſt; and the bare Affectation of a Perpetuity is ſuffici- 
and there- ent to condemn any Conveyance. a Fe NP 


fore ſuch „ ; | 
Grants are not good; for ſuch Freehold, by thus being ſplit and ſevered doth hide the Perſon in whom 
the Right is ; and therefore the- Party that has Right, will not be able to diſcern againſt whom to 
bring his Fr@cipe for the Recovery of it. Bro. Tit, Grant 86, 8 H. 7. 3. Plow. 136. 


(©) Of 


Annuity, and thereby charge his Perſon. 


ANNUITY. axv RENT. CHARGE. 


(Cc) Ot the Remedies fo | Ws Recovery of an An- 


F a Man grants by his Deed an annual Rent to J. S. in Fee; for Life 


| or Years, out of certain Lands, with Clauſe of Diſtreſs, the Grantee Lit. f. 279. 


may at his Election either diſtrain for this Rent, or have a (a) Writ of 50, 58. b. 
. 3 (a) But no 

2 5 | f 8 Writ of An- 

nuity lies for a Rent · Service, vide Tit. Rents, and Rol. Abr. 226. 1 H. 4. 4. nor if a Man deviſes a 

Rent out of his Land, and dies ; for after his Death it is impoſſible to charge his Perſon, 6 Co. 88. be 

Nor will a Writ of Annuity lie for a Rent granted for Equality of Partition, or in Lieu of Dower 3 


for though theſe be given by the Perſon, yet, being granted in Satisfaction of a real Eſtate, theg re- 
W tain the Nature of the Things for which they are given, and therefore not recoverable in a perſonal 


Action. Pop. 84. Co. Lit. 144, 145. Rol. Abr. 227. Co. Lit. 144. &% | 


If a Man grants a Rent out of his Lands, and by a Proviſo in the Ln. f. 220- 
Deed, or by Deed of Defeafance, provides that the Grant, nor any Thing Pop. 87. 


therein contained, ſhall be conſtrued to extend to charge his Perſon by 8 on 


| Writ of Annuity ; in this Caſe the Perſon of the Grantor is not charge- proviſo had 
able; becauſe the Charge upon the Perſon ariſing only from the Man- been that 


ner of conſtruing Grants, which, for the Conſideration given, ought to the Grant, 


be extended as far as the Words will bear againſt the Grantor, there 39. 27 - » 


can be nõ Room for ſuch Conſtruction, when, by the expreſs Words of 3 


the Grant, the Perſon of the Grantor is not charged; for no Implica- tained, 


tion ſhall be admitted to overthrow an expreſs Clauſe in the Deed. Hung = 
| | e 
Land, that Proviſo had been yoid, as repugnant to the Grant, Co, Lit- 146. ap 


* If a Man grants a Rent-charge out of the Manor of Dale, in which *Page119 
the Grantor has no Intereſt, with a Proviſo that the. Grant ſhall not Co. Lit. 146, 
charge his Perſon, this Proviſo 1s void; becauſe the Grantor, having 6 Co. 41. b. 
nothing in the Manor of Dale, could not, by any Act of his, charge it; 7 Co. as. & 
and conſequently, the Grantee having no Remedy for his Annuity, but | 
againſt the Perſon of the Grantor, the Proviſo to exempt his Perſon is 
void, as rendering the whole Grant ineffectual; and if in this Caſe the 
Grantor had been ſeiſed of the Manor, and had granted a Rent-charge 
out of it, for the Life of the Grantee, with a Proviſo that the Grant 
ſhould not charge his Perſon, though the Grantee himſelf could have no 
Remedy but by Diſtreſs, becauſe, that Remedy being open to him, the 5 
Proviſo is to exonerate the Perſon ; yet, upon the Death of the - 
Grantee, his Executor may have an Action of Debtagainſt the Grantor Debe, 
for the Arrears, becauſe the Executor has no other Remedy for the Re- 
covery of them; for he cannot diſtrain after the Grant is determined; 
and therefore the Proviſo to exempt the Perſon is void againſt the Exe- 
cutor, as rendering the Grant uſeleſs and ineffectual. 

And hence it is, that if a Rent be granted out of Lat 
viſo that the Perſon of the Grantor ſhall not be charged, that this Pro- But if the 


viſo is void, becauſe the Grantee, having no Diſtreſs given by the Deed Grantor had - 


for the Recovery of the Rent, would be without any Manner of Reme- * _ 


dy, if the Proviſo took Place. other Thing 
in the Name 


of Seikin, the Proviſo had been good, becauſe he might recover the Rent in an Affe. 6 Co. 58. b. 


If a Man by his Deed grants, that if J. S. be not yearly paid the Sum Co. Lit. 146. 


ants, grant 


of 107. that then he me diſtrain for it in his Manor of Dale, this is a IA. and 
| a Rent» | 


good Rent-charge out of the Manor; but no Writ of Annuity ies for it Jointen- 


- * 


i b \ 


* 


3 


ds, with a Pro- 6 Co. 58. b. 
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. charge out becauſe there is no Grant of the Rent made by the Grantor; yet becauſs 
of their he hath given the Grantee a Power to diſtrain, if ſuch a yearly Sum he 

Land, with a not paid him, the Manor is thereby charged with the Diſtreſs, and con. 
Proviſo that ſequently with the Rent for which the Diſtreſs is given. 1 


the Gtantee | „„ 
Mall nat charge the Perſon of A. this diſcharges the Perſon of 4. but leaves B. liable to the Wit ae 


Co. Lit. 14. If a Man ſeiſed of Land in Fee, and polled of other Land for Year, 

Cro. Jace grants a Rent-charge for Life out of both, with a Power to diſtrain in 
2 Rep. 1 if the Rent be Arrear, the Leaſehold, as well as the Land of Inhe. W 
330. ritance, are ſubject to the Diſtreſs ; becauſe a Man may oblige his Chat. 
ro. Eliz. tels to the Diſcharge of the Rent; but the Rent being a Freehold ſhall 
607, 622. iſſue only out of the Inheritance; becauſe the Leaſehold, being only: 
8. 4%. temporary and periſhing Intereſt, is not a Fund commenſurate to the 
Charge; and therefore the Rent ſhall iſſue eut of the Inheritance, which 
for its Duration is a more complete Eſtate to ſupport the Charge, and 
O 7 Co.51, render the Grant effectual. And hence it was 93 that though 
SHOOTS the Grantee might diſtrain the Leaſehold Lands, yet he muſt avow fora 
85 Rent iſſuing out of the Inheritangnmmmmeee. 
4 Co. 51 But if a Man poſſeſſed of a Term for Years, grants a Rent out of it to 
Oro. El. 183. another for Life, though the Eſtate be of ſhorter Duration than the 
Charge; yet becauſe it is the only Fund provided by the Grant, for the 
Payment of the Rent, it ſhall anſwer the Grantee ſo long as it has Con- 

tinuance, if the Life for which the Rent was granted, laſts ſo long. 

There is another Remedy for, the Recovery of an Annuity. or Rent- 
charge, and that is when a Power is given the, Grantee to enter and hold 
the Lands till ſatisfied the Arrears by the Perception of Profits, the 
3 Grantee, when the Rent is Arrear, may in ſuch Caſe enter and hold the 
page 19 Lands. till ſatisfied by the Perception of the Profits; though in thi 
Þ . Caſe it was objeRed, that there was no Eſtate conveyed, out of which: 
ip 02 Uſemight ariſe to the Grantee, upon the Nonpayment of the Rent; and 
Sid. 223, that this Grant could 4175 no Eſtate to the Grantee, as a Conveyance at 
262, 344 Common Law, becauſe the Grantee could have no Inheritance or Free. 
Fer. 140. hold in the Land, when the Rent was in Arrear for Want of Livery, nor 
1 an Eſtate for Years, for Want of a certain Commencement and Determi- 

| 158. nation; yet it was adjudged, that by the Grant he had an Iutereſt veſted 
Sand. 112, in him, when the Rent was Arrear; and though it be an uncertain In- 

113. Jemet tereſt, which, for the Uncertainty of its Commencement and Determi- 

and Cawley. nation, might be void by the ſtrict Rules of Law, if it were granted in. 
dependent of any Eſtate certain, yet it is good in this Caſe, becauſe it 

is created to attend a determinate Eſtate; and the Nonpayment of the 
Rent fixes the Certainty of its Beginning, and the Satisfaction of the Ar- 
Tears, by the Perception of the Profits, the End and Determination of 

ſuch Intereſt; and therefore the Grantee may reduce ſuch Intereſt, as 

it ri es, into his poſſeſſion by Ejectment, which is the proper Remedy 

: to recover the Poſſeſſion. „ 
| . Crofacsze, If a Man grants a Rent-charge to J. S. his Heirs and Aſſigns; and if 
+BY $21, 514. jt Rall happen that the Rent be behind and unpaid, that then the ſaid J. 
2 Rol. Rep. & his Heirs and Aſſigns, ſhall enter into the Land, and have and enjoy the 
Fobh- 126, Rents thereof, until the Arreas be fully ſatisfied ; and the Grantor cove. 
Fob 12» pants to levy a Fine to the Uſes of the ſaid Deed; if after the Fine levicd 
Bulſt. 259: the Rent be Arrear, the Grantee may enter into the Land, or make a 
earne's FT eaſe for Years to try his Title in Ejectment; becauſe by the Fine there 
Cont. Rem. i an Iſtate veſted in the Conuzees, to raiſe an Uſe in the Grantee, of the 
enn Rent- charge, when the Rent is behind; and whenever the Rent becomes 
and Hare. Arrear, the Poſſeſſion is executed to that Uſe, and conſequently the Gran- 
And by the tee hath a Right to take and Keep that Poſſeſſion, till the Uſe for whichit 
1 was executed be ſatisfied; and that was till the Arrears of Rent be pd 
ſeems, that | 5 ä f ö . J Y 


by the Perception of the Profits; and therefore though the greateſt In- , e Rent 


' theſe Arrears; becauſe the Fine is guided by the Deed of Grant, and both amount 
ſurance. Cro. Jac. 512. . 265 NS DEaEr, ”ͥl.l Tho | „„ 
4 Geo. 2. c. 28. 11 Geo. 2. c. 19. 


are either by Writ of Annuity or Diſtreſs, it is to be ſeen which is the 3 ger” 


within the Statute, becauſe then it is become a Charge merely perſonal, NevilaCaſ 
without any Relation to the Land out of which it was firſt granted, and e. 


%.; 7 F NY 
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tereſt in the Land be: uncertain (becauſe it is uncertain when the Rent be Atrear 


will be paid out of the Profits) yet while his Intereſt remains, if his Poſ- before the © 


e diſturbed or diveſted, he may reſtore it by Ejectment, which Fine levied, 
prin Remedy to recover the Poſſeſſjonz and if therGrantee aſc yet the Fine 
ſigns over the Rent, the Aſſignee: may likewiſe enter, and maintain a, ſnall 
Title in Ejectment; for though the Uſe ariſes out of the Eſtate of the be ſufficient 
Conuzee only, as the Rent is in Arrear, and, till the Rent be behind to_rable 1 
and unpaid, there is nothing more than a bare Poſſeſſion of a Uſe, which om : a 
in its Nature is not aſſigna le; yet by the 5e ae of the Rent it enter into 
ſhall paſs, becauſe it is nothing more than a Remedy or Security for the the Land 
Rent; and therefore ſhall attend that into whoſe Hands ſoever it comes. — _ 1 


An Action of Debt does not lie for the Arrea,"s ges of an Annuity, if Cabin, 
the Grantee be ſeiſed of it in Fee, Tail, or x0r Lit? if 2 244 ut where. 
anuity was granted by Deed for two Years, and the Grantee brought an Action of Debt for 
3 3 it was held, that Debt would lie upon tile Contract, it being granted by 
Deed, an! for Years. Cro. Eliz. 268. For the Remedies which 1101s and Executors have by 


1 


Diſtreſs or Action of Debt, vide Head of Rents, and the Statutes 32 H. 8, 0. 37.5 8 Ann. c. 14. ; 


. See a good Comment on this Stature f H. 8. | co. Lit. 162. a. bz. 


As regularly the Remedies for Recovery of an Annuity or Rent- charge Rol. Abr. 
moſt eligible Method, and what ſhall determine the Grantee's Election. hy IL. 
If 4. grants a Rent-charge to B. and his Heirs, if the Rent be Arrear, Dyer 

not only the Grantee, but his Heirs in infinitum, may diſtrain for it; for Co. Lit. 144. 
the Remedy, being commenſurate to the Right, mult be of equal Dura- | 
tion with the Right; but if in this Caſe the Rent be Arrear, and the 


Grantee brings a * Writ of Annuity, in order to charge the Perſon of *Page120 


the Grantor, it is no longer to be conſidered as a Rent iſſuing out of the 
Land, becauſe the Writ of Annuity has intirely turned the Charge upon 
the Perſon of the Grantor ; and under that Denomination it mult deter- 
mine with the Life of the Grantor, becauſe his Heirs are not chargeable. 


But if A. had granted for him and his Heirs to B. and his Heirs, ſuch 2 Rol. * 5 


a Rent out of his Lands, in this Caſe the Heirs being comprehended in 226. 

the Contract, are bound to make good the Grant fo far as they have Aſ- e e IE 
ſets by Deſcent from the Grantor. ie 7 n 
If a Rent be granted in Tail, the Grantee cannot alien it while it con- poph. 87. 
tinues a Rent; becauſe as ſuch it may be intailed within the Statute De Co, Lit. 19. 


donis ; but if the Grantee brings his Writ of Annuity, it is no longer 75 4 
* 1. 


therefore is become a Fee- ſimple conditional, as ſuch a Gift of Lands had 
been before the Statute; and therefore the Annuity not being within 
the Statute, may be aliened. | | 
But in ſome Reſpects the Writ of Annuity is the better Remedy; as — 
if a Termor for Years grants for him and his Heirs a Rent- charge out of where bet- 
his Land to another and his Heirs; in this Caſe, if the Grantee diſtrains, ter- 
and thereby has thrown the Charge intirely off the Perſon upon the Land, W 
upon the Expiration of the Term, the Rent is gone; becauſe the Gran- 
tor could not charge the Land longer than his own Intereſt in it conti- 
nued ; but if the Grantee had brought his Writ of Annuity, the Charge 
upon the Perſon had been pe io ae, br Heirs of the Grantor | 
bad any Aﬀets; becauſe the Grant was for him and his Heirs, 1 


. 
% 5 * 


but to one Aſ- 


Dyer 344. 


: 


2 4 


be : 6 So ac 1 ; nds 
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ANNUITTY ax» RENT. CHARGE. 
Tit l. 219. The next Thing to be inquired into is, what Acts of the Grantee are 
Kol. Abr. ſufficient to determine his Choice; and this Determination muſt be 
Cod. 168. ſome ſolemn Act in a Court of Record, that it may appear to be the A 
of the Grantee himſelf, and not of a Stranger, without his Permiſſion or 
Authority; and therefore if the Grantee difiraing for the Rent, that is no 
Determination of his Election; neither is the ſuing forth a Writ of An- 


nmuity any Determination, becauſe theſe may be done by a Stranger, with- 


© Out the Grantee's Knowledge or Conſent; or rather, becauſe the Deſi 
of the Law being to help Men to the Recovery of their Rights, in the 
moſt beneficial and beſt Method, the Grantee ſhall not be forecloſed of 
_ . either of his Remedies, by any raſh or unadviſed Act of his; but if the 
_-. . Grantee counts in the Writ of Annuity, or avows the taking of the Diſ- 
treſs, the Count and Avowry is a repeated Determination, or plain Con- 
firmation of his firſt Choice and Election; and this, being entered on Re- 


cord, is taken to be the deliberate Act of his Mind, and therefore he ſhall 


| not be allowed to recede from what he has done in ſo folemn a Manner. 
Dyer 344-b. But if a Man grants a Rent-charge in Fee, without ſaying, for him and 
Hob. 58. his Heirs, and the Grantor dies, and the Grantee brings a Writ of An- 
nuity againſt the Heir, though he counts thereon, and proceeds to Judg- 
ment, yet that does not forecloſe him of his Diſtreſs on the Land out of 
which the Rent iſſues; becauſe, by the Death of the Grantor, the Grant, 
as an Annuity, was determined, Fe vince the Grantee had no 
Election, having but one Remedy for the Recovery of it, which was by 
Diſtreſs ; but the Diſtreſs in this Caſe ſtill remained, becauſe the Grantee 

loſt his Election by the Act of GOD, for which no Man ought to ſuffer. 
So it is if Tenant pur auter wie grants a Rent-charge tor ten Years, 
en, 148. and the Cuftuy que wie dies, in this Caſe the Charge is determined as a 
4 Co BG, Rent, becauſe the Eſtate for Life, out of which it iſſued, is ended; but 
the Grantor is ſtill liable to a Writ of Annuity for the growing An- 


page 121 * nuity, becauſe the Grantee had not by any Act of his determined his 
Choice, and therefore the Election being taken away by the Act of God, 


and not by any Act of his own, he may purſue the other Remedy by 
Writ of Annuity. 


Co. Lit. 148. But if the Grantee of a Rent-char e, before he has made his Election. 
3 & purchaſes Part of the Land, in this Caſe he is (a) without any Remedy, 
the Caſe either againſt the Land or againſt the Perſon of the Grantor, the Land is 


may not be Not liable becauſe the Rent 1s extin& by the Purchaſe, and it being in its 
ſo circum- original Creation a Rent-charge, though the Law gave a double Remedy 
ens 1111 for it, yet when the Grantee has by his own Act diſcharged the Land, 
pw: rh and extinguiſhed the Rent, he can have no Remedy for the Thing which 
Fquity, he has wilfully deſtroyed, and therefore he can have no Writ of Annu- 
vide a Vern. ity againſt the Perſon. | % 00s | 
143, 14+ | | 
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A N Appeal is the Party's private Action, ſeeking Revenge for the 
Injury done him, and at the ſame Time proſecuting for the 

_ Crown, in reſpe& of the Offence againſt the Public. 
| 1 8 5 this be a legal Suit, and therefore to be carried on in a 


reaſonable Way, yet as none of the Statutes of Amendment or Jeofuil 


— 


The extend 


een s 
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extend to it, the utmoſt Exactneſs is required in the Proceedings, eſpe- 
cially where the Life of a Man is brought into Danger ; but as the nice 

Diſtinctions made and allowed of in the ſeveral Kinds of Appeals, are ac- 

curately treated of by Mr. Serjeant Hawkins, it may be ſufficient to ſet 8 


| down here what ſeems to have been moſt materially ſaid by him relating 
to Appeals, under the following Heads. 5 5 


(4) Ot the different Kinds of Appeals: And here- 


m, 122. Gs 

1. Of an Appeal of Death. 122. 
2. Of Appeals of Larceny. 122. 
3. Of an Appeal of Rape. 123. 

4. Of an Appeal of Mayhem. 123. 5 
(B) In what Courts an Appeal may be bꝛought. 
(C) Who map bꝛing an Appeal. 124. . 
(D) Mithin what Time an Appeal muft be 

bzought. 125. 


* 


7 


E) In what County an Appeal muſt be tried. 125. 


(F) i Ippellant is to appeal and pzoſecute. 
120. -: | | : | | 

(G) How the Foꝛm of the it muſt be, and fo2 
what Faults it map be abated. 126. 

(H) how the Fozm of the Declaration muſt be, *?age:22 
127. = | | 


(a) What may be pleaded in Bar to an Appeal. 128. 
(K) How the Appellant is to be punithed fo2 a 


falſe Appeal. 128. 
(A) Df the diflerent Kinds of Appeals. 


HERE were anciently ſeveral Kinds of Appeals which ſeem obſolete 2 22 5 132. | 
at this Day, as Appeals of Treaſon, which might be ſued before the Bratt. 118. 
Parliament and other Courts of Law, as well as before the Conſtable aud - po 


Marſhal, and were determinable by Battle. | 
But Appeals before the Parliament are taken away by 1 H. 4. cap. 14. 2 Inſt. 132. 


— 


and thoſe before other Law Courts are become (a) obſolete. (a/ But as 
: to the Juriſ- 


dition of the Conſtable and Marſhal, in relation to Treaſons committed out of the Realm, it icems 
to continue ill in Force: for in the ſeventh Year of Charles the Fuſt, an Appeal of Treaſon ſup- 
poſed to be committed beyond Sea, was actually commenced before the Conſtable and Marſhal, 


—— 


1 7 


| Who, for want of ſufficient Proof to clear the Truth, awarded that a Duel ſhould be fought between 


the Parties, for the final Determination of the Matter. Ruſhworth's Collect. Part 2. Vol. 1. ol. 
112. between Donald, Lord Rea, and David Ramſay, Eſq. | | 


Appeals de Pace, de Plagis and de , Tages- are out of Uſe, and 4 Inſt. 182. 
have been turned to Actions of Treſpaſs for many hundred of Years Cd. Lil. 126. 
pa 5 alſo the whole Learning of Appeals of (5) Ar/on ſeems obſolete at (Hs. Lit. 
IS aS. : t 288. a. 
The kinds of Appeals therefore that ſeem to require any Conſideration 
at this Day, are thoſe of Death, Larceny and Rape, which are capital Ap- 
peals, and that of Mayhem, which is conſidered as 2 Treſpaſs: And 
therefore, : „ | 
Vor. I. 3 985 1. Of 
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2Jones 205. * he is rendered leſs able in Fighting to annoyot hers or defend 
| Hank P. C. he this Action the Words Felonice Mayhemiavit are 
„% eo 
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F 1. Of an Appeal of Death. _ 
* | "I * 4 * A * * * 


An Appeal of Death, which is now chiefly in Uſe, is a vindictive Ae- 

tion de Law gives a Wife againſt her Huſband's Murderer, and to 
the Heir at Low againſtone who Kills his Anceſtor, which being the Suit 
of the Subject, the King cannot pardon : but as the ſeveral Matters ſet 

- forth in the following Part of this Head more particularly relate to this 
kind of Appeal, it ſeems needleſs to inſert them here. 


2. Of Appeals of Larceny. 


u pc. 184. An Appeal of Larceny is an Action which a Perſon robbed of Goods 
Latch. 257 may bring againſt the Felon, in which there ſhall be (c) a Reſtitution of 

2 Where the Goods, and the Offender to ſuffer ſuch Puniſhment as if he were con- 
reſh Snit is victed at the Suit of the King. 7 

required in | f 3 1 Hb $a 

order to intitle the Party to a Reſtitution, vide 2 Hawk. N C. 169. 


5 every Appeal of Larceny it is neceſſary to ſet forth whoſe the Goods 


P. E. 1775. were that were ſtolen, and (4) what the Price of them was, and that the 
(a) But Words Felonice cepit be made uſe of, 5 NN 
2 Hawk. „ 5 92 1 N 
P. C. 177. This does not ſeem neceflary for any other Parpoſe, than to ſhew that the Crime 
amounts to Grand Larceny, and to aſcertain the Goods, in, order thereby the better to intitle the 
Appellant to a Reſtitution. FEA = le | 


*Page123 * They who are robbed of Goods in which they have a ſpecial Pro- 
: 2 perty, as, Churchwardens, Carriers, &c may maintain an Appeal of Lar- 
. 107. 


e. ceny, and (a) may either bring it generally for their own Goods, or ſpe- 


70. pl, 7. cially for 


e Goods of J. S. &c. in their Cuſtody, 


3. Of an Appeal of Rape. 


2 Inft. 180. By the Common Law, any Virgin, Wife or Widow, might bring an | 
- Co.Lit. 123- Appeal of Rape againſt any one who had raviſhed her, though ſhe were 


his Njef; but a lawful Wife could never %% eg Appeal without her 
Huſpand; and by the Common Law the Raviſher ml 3. ſuffer Death. - 

2 Hawk. Byt by the Statute of FO 1. cb. 13. the Offence of committing a 
P. C. 172. Rape was reduced to a Treſpaſs, and puniſhable in the ſame Manner with 
other Treſpaſſes, till the mak ing of the Statute of Veſtm. 2. cap. 34. by 

which it is enacted, That whoever raviſhes any Woman,' where ſhe did not 


_ conſent before or after, ſhall have Judgment of Life: and Member ; and tho” 


e do conſent after, he ſhall have Fudgment if attaintediat the King's Suit; 


Law in relation to ſuch Appeals, as it would have done if it had only 
. repealed the ſaid Statute of Meſtau. 1. but makes a new Law concerning 


them; from whence it follows, that all eee of Rape, which are im- 
x | 


- pliedly given by this Statute, muſt conclude contra formam flatuti. * 


4. Of an Appeal of Mayhem. e 


Hob. 134 An Appeal of Mayhem lies for any Hurt done to a Man's Perſon; 


* 


but it is obſervable, that this Statute does not reſtore the old Common 


efendant is not ſubject to the Loſs of Member. = . 1 5 


0) In 


oy — 


— 


) In what Courts an Appeal may be bꝛought. 


PPEALS are commenced either wy Writ, which is an Coen out 2 Hauk. 
of Chancery, returnable in the King's Bench only, or by Bill. P. C. 155. 
Appeals by Bill may be ſued in the King's Bench againſt any Perſon in Oro. El. 505. 
actual Cuſtody, or by (5) having Bail filed for him there. | h (6 E e 
who is mainpriſed de die in diem. Cro. Eliz. 694. 2 Hawk. P. C. 155. and note, That if the Ap- 
pelle be arraigned and tried the ſame Term, there is no Neceſlity to file a Bill againſt him, Jones 
425. Cro. Car. 532. Rol. Abr. 536. But vide Skin. 634. pl. 3. where notwithſtanding, the Court 
| 3 Roll to be made, and a Copy of it to be delivered to the Appellee, and gave him a Day 
to plead. „ . „ . | 


If a Man be brought into Court either by a void Writ of Appeal, or 2 Hawk. 
by a voidable one, which is afterwards abated, he may be arraigned by 8 C. 258. | 
. | 

Bill of Appeal lies before Juſtices of Eyre, and before Juſtices ſpe- 1 = 
| + cially aſſigned, and before Juſtices of Gael. Delivery, and for the ſame Þ} 

Reaſon, as ſome ſay, before Juſtices of Aſſiſe; who by the Purport of 4 
ſeveral Statutes are authorized to deliver Gaols without any ſpecial Com- N 4 | 
* miflion againſt any Priſoner in the Gaol, which they are to deliver, or *Page124 33 
as it is generally holden, againſt a Perſon whom they have bailed. _ Fade . [| | 
| 


| _ Hawk. P. C. 
156. andthe Authorities there cited, for Appeals before the Sheriff and Coroner, and Appeals of 


Felonies done out of the Realm, before the Conſtable. and Marſhal, vide 2 Hawk. P. C. 157. And 
that they cannot be ſued before Juſtices of the Peace. dem, | | > 


If ſome of the Accomplices only be in Priſon, a Bill of Appeal lies 2 Hawk. 3 
againſt all, which, after the Trial of thoſe in the Priſon, ſhall be remoy- F. C. 186. 1 
ed into the King's Bench, where the Reſt ſhall be proceeded againſt. 2 


. 


8 ab . 


4 Fi p _ 


„„ 


Me "A 
, 1 9 iS 4 Foe * —— 
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c cubo may bring an Appeal. 


N (e) Infant may bring an Appeal, but he muſt roſecute it by | 
Guardian, and thall be nonſuited upon ſuch Guards Non-ap- Moor 461. 


pearance at a Day whereon he is demandable; but if the Infant comes main | 


* 2 4 ? 
f — 1 
1 


into Court, and ſays, that he will relinquiſh the Suit, and the Guardian 2 Ld.Raym. 4 
inſiſts to continue it, the Court may diſcharge him and aſſign another. 1288. | 


| : ; p Holt 355. 
(e) Alſo an Appeal lies againſt an Infant. H. P. C. 185. 2 Hawk. 168. 


But an Tdeot, or Perſon born deaf and dumb, or one attainted of Trea- H. p. C. 183. 
ſon or Felony, or outlawed in a perſonal Action, fo long as ſuch Attainder 2 Hawk. _ 
or Outlawry continues in Force, cannot bring any Appeal whatſoever. P. C. 162. 

The (4) Wife only (unleſs ſne had a Share in the Guilt, in which Caſe 5% Title 1 
it ſhall be brought by the Heir) can bring an Appeal of the Death of her Baron and 
Huſband, but ſhe muſt have been his lawful Wife; which are to be Feme. 
tried by the Biſhop's Certiſicatdtdmmſee. 20 2 Inſt, 68. ” 


— ——ů rn „ 


| CE Eh (A) That an 
Ahppeal may be brought againſt a Feme Covert, vide 2 Hawk. P. C. 108, 


+ 
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P. C. 164. 
(c) For this 


2 Hawk. Alſo a Woman divorced from her Huſband, though by a voidable Sen: 


tence, (e) cannot maintain an Appeal. 


— 


at leaſt is implied in the old Role, that a Woman ſhall have an Appeal de Morte Mariti inter brachia 


ſua interfetts, S non aliter, 2 Hawk. P. C. 164. ide 2 Intl. 68, 
2 Hawk. But a Wife who elopes from her Huſband, and the Wife of one at- 
P. C. 164. tainted of H gh Treaſon, may have an Appeal of his Death; though ſuch 
2 Wife cannot have Dower, for the Statutes, which take away Dower in 

Hauk. thoſe Caſes, ſay nothing as to her Right of oringing an Appeal. 
P. C. 164. If the Wife take another Huſband either before or pending the Ap- 
ee 


a) But peal, ſhe puts an End to it for ever; and if ſhe marry after 
whether the (4) ſhe cannot pray Execution. Oo a jy 


Court may | | 5 ; 
not award Execution againſt him either ex Cffcte, or at leaft at the Demand of the King, C. 2 
Hawk. P. C. 464, 02912 THE Ee COTE OR YER I Is” 


: | 
« * 


Nit Head For the Death of an Anceſtor who leaves no Wife, the Heir only can 


of Deſcent. bring an Appeal, and ſuch Heir muſt himſelf be (e) innocent of the Fact, 


eee he mult be Heir () General according to the Courſe of the Common 
in the Guilt, Law, and alſo Heir (g Male, and in his Count muſt ſet forth how he 
the next is Heir to the Deceaſed. © oF avg ary Att ir 0 


Heir ſhall FH? 5 2 . 
have an Appeal againſt him. H. P. C. 182. 2 Hawk. P. C. 166. (7) Therefore the Father can- 


not bring an Appeal ſor the Death of his Son, nor the youngeſt Son in Bereugh Eng liſi for the Deam 


Of his Father; and if the Deceaſed have two Sons at the Time of his Deceaſe, tlie eldeſt attainted 
of Treaſon, neither of them can hring the Appeal Co. Lit. $. Leon. 326. Dyer 50. (2) This de- 

pends upon Magna Charta, which oriains, that none ſhall be imprifoned on the Appeal of a Wo- 
man for the Death of any but her Huſband; and therefore if ſhe brings ſuch, Appeal, the Court 
ex Officio will abate the Writ ; but no other Appeal by Women are excepted, beſides the Appea! 
for the Death of an Anceſtor, 2 Hawk. P. C. 165, 166. NY | os 


vi : If an Heir die, pending an Appeal commenced by him, it ſeems agreed 


| * 66 that no other Heir can proceed in ſuch Appeal, or commence a new one; 


1 and it ſeems the ſtronger Opinion, that if the Right of bringing an Ap- 
rage 125 peal be once veſted in an Heir, who dies without bringing any, the 
Right of Appeal is gone for ever; aud if an Heir die after Judgment 

ven againſt the Appellant, it is queſtionable whether his Heir can fur 
od Sg os er oe Tg | 


id 4 


— 


5 0 Within what Time an Appeal muſt be 


Rong — 9 — 


* 


mount 


2 Inſt. 320. 
3 Inſt. 53. dre? 
4 Co: az; b. tend only to A s of Death, An Appeal ſhall not be abated for De- 
- 2 Hawk. Fault of freſh. Suit, if "= Party ſue within the Year and Day after 45 Deed 
P. C. 162. done, the pr; een whereof, as the Law is now ſettled, ſhall be made 
I 55 not from the Day when the Wound was given, but from the Day when 
21, 22, 434, the Party died; alſo the Year and Day ſhall be computed from the Be- 
$56, 557. ginning of the Day, and not from the preciſe Time when the Death hap- 
an nay 70. pened, 5 uſe regularly no Fraction ſhall be made of a Day. 

F. C. 1 An Appeal of Rape may be brought in 

(a) So of 1 whereof lies in the (a) Diſcretion of the Court; for, as has 
Appeal of been ſaid, the above Statute of Glouceſter, cap, g. extends only to Ap- 


Larceny. peals of Death E) 7 


2 Hawk. 


. P. C. 168. 


/ 


Y the Statute of Glaxcefter, cap. . which has been conſtrued to ex · 


wy reaſonable Time, the 


- 


appear by Attorney in an Appeal of Mayhem. Carth. 395. 


* " Ld - 


; bed - p | e 
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(ED Jn what County an Appeal muft be tried. 


* 


County wherein the Offence was committed. 


8 \ LL Appeals are local Action 8, and regularly to be tried in the Dyer 38. 


| | 1 : „ od Ek Ve 75 9 fare me 
from the County of 4. into that of B. and there rob me, he ſhall be appealed of Robbery in the 


takes a Woman by Force in one County, and carries her into another, and there raviſhes her, the 


Appeal ſhall be brought in the latter only. 


3% 


5 


þ * 
— — * a _ . 5 


* (F) How the Appeſignt is to appear and pzoſe- *Page126 


A T Common Law neither Plaintiff nor Defeadant'in any Appeal à Inft. 313. 
whatever, could make an Attorney (+) except in ſome ſpecial 2 Hawk. _ 
Caſes ; but now by the 3 H. 7. cap. I. it is enacted, That the Appellant - L. 75. 
in any Appeals of (e) Mader, or Death of a Man, where Battle by the (enden 
Courje of the Common Lax lies not, may mate an Attorney, and appear in prayed his 
the ſame, in the ſaid 7 7 after they be commenced, to the End of the Clergy after 
Syir, and Execution of the ſame. ' „„ wah his Conyic- 


Plaintiff replied Rizamy : in whih Caſe he was allowed to make his Attorney, in order to procure 
the Biſhop 
pear by Attorney, in order to recove 


Damages irgm the Abettors. 8 E. 4. 3. pl. S. (e) Cannot 


Cro. Kl. 465. 


Where an Appeal is commenced in the Court below, and removed Rol. Abr. 


into the King's Bench, the Appellee is to be arraigned de novo on the ſame 131. 
Bill of Appeal, and it is not neceſſary to exhibit a new Bill againſt him * Bft. 19. 
in Cuftodia Mareſchalli; and if the Appellant will not appear to proſecute gn oc” 
his Appeal, the Appellee may ſue out a Scire facias reciting ” whole pl. 9. 

N 33 | | Matter, | 


. - 


tion, and the 


s Certificate, 2 Hawk. 4 C. 175. Alſo ans Defendant is acquitted, he may ap- - 
ze 


48. pl. 


f 


— 


Wn . 


8 : 8 ; 4 3 p N p 1 E - A a . Vc» | BE 
Cart. 394, Matter, warning him to appear ata certain Day; and if he make Default 
3995. on that Day, the Court on Demand will nonſuit him; but the Appellant 
may appear gratis, and proſecute without any Scire facias. 


x * . 


—— 


i 


is 1 18 
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(e) How the Fozm of the Crit muſt be, and for 
what Faults it map be abateg. 


Abr. Eq. 1 Writ in an Appeal is an Original iſſuing out of Chancery, re- 
416. turnable into the King Bench only; before the Return thereof the 
Court of Chancery only can ſuperſede or ſet it aſide, where it appears 
to have iſſued erronice or improvide, by ſome Error extrinſic to the Writ 
itſelf ; but for any Error or Defect on the Face of it, it may be quaſhed 
 afteritis returned into the King's Bench. „ . 
3 The Court (a) ex Officio will quaſh the Writ for apparent Faults ap- 
P. C. 184, peuring on the Face of the Writ ; as where the Senſe is defective for want 
Where it of a material Word, or where it wants thoſe Words of Art which the Law 
. has appropriated for the Deſcription of the Offence. . 


falle Latin, vide Danv. 252. (a) But the Appellant is firſt to demand Oyer of the Writ, and this he 
muſt do in open Court, 2 Hawk. P. C. 18g „5 1 | 


2 Hauk. _ Soifina Writ of Appeal brought by Huſband and Wife, the Conclu- 
F. C. 185. ſion is in the Name on the Wife only; or if the Writ omits either the 
»Pagei zi Name of Baptiſm, or Surname of the Appellant or Appellee being un- 
der ite Degree of Nobility, it ſhall be abated. _ ls : 
Vide Hawk, Alſo the Court will abate the Writ when the Declaration varies from 
P. G. 184. the Writ in ſome material Point, either as to the Reign of the King, or 
= -, nes. as to the County wherein the Fact is laid, &c. 


in the Declaration are not fatal, if the Writ on the Bile be waht, 8 Co. 162, and Title 4 5 
au ſceſail. | | His e 


Salk. 63. On the Exception of the Party the Court will abate the Writ; as if 
3 he ſhews that there are not 15 Days between the Te/te and Return of the 
Raym. 651. Writ; but chis he muſt do before he has pleaded in Chief, without tak- 
12Mod.q16, ing Advantage of it. „ „ 
448, 461.  [f the Writ or Declaration miſtake either the Name of Baptiſm, or 
Vent . Surname or Addition of the Appellant or Appellee, the Appellee before 


For this | 37 ä 
ley poi Imparlance may plead it in Abatement. 


- Miſnomer and Addition and 2 Hawk. P. C. 184 to 193. 


2 Hauk. But the Omiſſion or Inſufficiency of an Addition is ſalved by the Ap- 

P. C. 190. pellee's coming in and pleading, without taking any Advantage of ſuch 

. Defeat, but not by his bare Appearance. e 1285 
a The Defendant may at the ſame Time plead as many Pleas in Abate- 
P.C- 191, ment as he pleaſes, together with Matter in Bar, and the General Iſ- 

” 192. © © ſue, if he can do it without Repugnancy ; and if he be (5) ſuffered to 
N 0 Vide plead any ſuch Plea without pleading with it the General Iſſue, the 
8 3 Se. Finding it againſt him doth not conclude him from pleading the General 
3 15 Iſſue after wards. 1 j g : | 75 

mme Grneral Iſſue at the ſame Time that he pleads in Abatement. 


() pow 


* 


* * 45 * : 


(H) How the Form of the Declaration muſt be. 
F HE Declaration muſt ſer forth the Offence with the utmoſt Certain- 2 Hawk. 


appropriated to the Purpoſe ; therefore if the Words Felonice in any 3 3 
Appeal, Murdravit in an Appeal of Murder, Rapuit in an Appeal of ments. 

Rape, Cepit in an Appeal of Larceny, Mayltemi avit in an Appeal of May- 
hem, be omitted, they cannot be ſupplied by any Circumlocution. 3 
The Declaration muſt ſet forth in what Part of the Body the Wound 5 3 


was given; and therefore, if it only ſays, that the Wound was given 1758. Muſt 


circa Pectus, it is vicious; but it is 4 enough, by ſhewing that the ſhew the 
Wound was given in the Left Part ol 


the Belly, or of the Side, or in the Length and 
Left Leg, Se. %% ow ba” de Wend. 
| 3 . ag if practicable. 2 Hawk. P. C. 178. 


By the Statute of Gloucefer, cap, 9. If an Appeal declare the Deed, (HTheVear 
ce the (5) Year, the (c) Day, the (4) Hour, the Time gf the King, and 3 
* the (e) Town where the Deed was done, and with what (F ) Weapon, b. —— 


* it ſhall ſtand in Effect.“ 
the King 


without adding that of the Lord, or ſaying that it was in ſuch a Year of the Reign of the King, 
3 Inſt. 318. 2 Hawk. P. C. 181. (e) Muſt not only ſhew the Day of the Hurt, but alſo the Day of 
the Death; and if done in the Night time, power to alledge nee qjuſdem diei; but a Miſtake of 
the Day is not material on Evidence, 2 Hawk. P, C. 180, (4) Circa Horam Primam ſufficient. 2 
Hawk. P. C. 180, Cart. 333. S. P. But a Mitiake of the Hour on Evidence is not material. (e) 


If a Place be generally alledged, the Law will intend it a Vill, unleſs it be mentioned with ſome 


Addition which ſhews the contrary. 2 Hawk. P. C. 182, Skin. 554. Carth. 333: But upon 
Evidence the Place is not material, fo as the Fad be proved any where within the County, 2 Hawk. 


P. C. 182. (J) If it were by other Means, as by pgiloning, drowning,  ſuffocating, burning, or the 


like, the Circumſtances mult be ſpecially ſet forth; but if rae Count be for killing with one Wea- 
pon, and the Evidence of killing with another, the Variance is not materia}, if the Means made 
_ uſe of may any way come under the Notion of 3 Weapon. 2 Hawk. P. C. 179. 3 Mod. 158, | 


\ as 
Fog 
1 5 _ * * * 2 * - * 
. 4 5 
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* (1) CUhat may be pleaded in Bar to an Appeal. *page 128 


| FF the Appellant wants any of thoſe Requiſites required by Law in a 2 Hawk. 
Perſon who brings an Appeal, it will be a good Plea ; as that a Wo- P. C. 193. 
man was neyer lawfully married, that A. B. is Heir at Law, and not 
the Appellant, Sc. . 5 : 
Auterfoits convid of Manſlaughter is a good Plea to an Appeal of Mur - Carth. 17. 
der for the ſame killing. hy | - ON 
pleaded that he was before indiged of Murder and convicted of Manſlaughter, and —— "his 
Clergy, which the Court would not allow him, vide 3 Mod. 101. Carth. 16, 19. Salk. 61, Skins. 


A Retraxit of ors Appeal is a good Bar of another for the ſame Thing, $alk. 64. 
and ſo alſo is a Nonſuit; and according to ſome Opinions, ſo is a DE pl. 5. 


continuance after Appearance, but not before. = 8 Eliz, 
| EE” ; 
Sid. 32. Bulſt. 141. Cro. Jac. 283. Velv. 204 1 Com. Dig. 371» 


A Releaſe of all Manner of Actions, or of all Actions Criminal, or of 2 Hauk. 
all Actions concerning Pleas of the Crown, or of all Appeals, or of all x; P. C. 196. 
; F » |, ; man 1 » 
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1 ty, and likewiſe deſcribe it by fuch Words of Art as the Law has P. C. 177. 6 
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Ee I 53535 1 J A . Fas 
mands, is a good. Bar of any Appeal ; but a Releaſe of all Perſonal Ac- 
. does not Bar an Appeal of Felony, being an Action of an higher 

| Nature. NC 535 ; 43, „ ; 5 
2 Hawk. Tf the Appellee pleads a ſpecial Plea, which does not amount to a Con- 
P. C. 5 6. feſſion of the Fad, he muſt at the ſame Lime plead over to the Fe- 
Jlony, except in ſpecial Caſes ; as where ſuch Plea would be prejudicial | 
to him, or where ſuch Plea declines the Juriſdiction of the Court. 117 


5 * 
1 - , . 207 0 1 18 1 1 p a 5 { CPA . 2 : 23 


2 * * * by 9 1 8 —— atns.nd 


00 pow the Appellant is to be puniſhed for a falſe 
VVT 


Co. Lit. 283. JI the Common Law a Defendant may recover Damages for a falſe 
. B and malicious Appeal againſt the Appellant and his Abettors, by a 
J ion an he age... 
And by Weftn.2. cap. 12. it is enacted as followeth, * For as much 
as many through (2) Malice, intending to grieve others, do procure 
„ falſe Appeals to be made of (5) Homicides and other Felonies, by 
. «© Appellors having nothing to ſatisfy the King for their falſe Appeal, 
+... nor to the Parties appealed for their Damages; it is ordained, That 
When any being appealed of Felony ſurmiſed upon him, doth (c) ac- 
e quit himſelf in the King's Court in due Manner, either at the Suit of 
the Appellor or of our Lord the King, the Juſtices before whom the 
Appeal fall be heard, ſhall puniſh K Appellor by a Year's Impri- 
« ſonment, and the Appellor ſhall re reſtore to the (4) Parties 
T appealed their Damages, according to the (e) Diſcretion of the juſ- 
page iz *tices, having reſpect to the Impriſonment or Arreſtment, that the 
(Ahe Ap- «© Party appealed hath ſuſtained by reaſon of ſuch Appeals, and to the 
peal muſt 4e Infamy that they have incurred by the Impriſonment, or otherwiſe ; 
e Sh * and ſhall nevertheleſs make a grievous Fine unto the King; and ( 
brought jf peradventure ſuch Appellor be not able to recompence the Damages, 
ma'iciouſly; ** it ſhall be inquired by whoſe Abetment by Malice the Appeal was 
therefore «© commenced, if the Party 2 deſire it, and if it be Tong by 
ay 1 Apr ee the ſame Inqueſt, that any Man is an Abettor through Malice, it ſhall 
3 e be diſtrained by a Judicial Writ, at the Suit of the Party appealed, to 
1 the Defen- come before the Juſtices; and if he be lawfully convict of ſuch 
dant be e malicious Abetment, he ſhall be puniſhed by Impriſonment and Ret- 
found . « titution of Damages, as before is ſaid of the Appellor.? © 


guilty of 5 | : We 1 
Manſlaughter or Homicide /e defendendo, neither the Appellor nor his Abettors can be puniſhed, 
2 Hawk. P. . 198. (5) In the Conſtruftion of the Words Hemicider and other Felonier, it has been 
held. that they extend to Offences made Felony by ſubſequent Statutes, 2 Init. 384. (e) But 
neither an Acquittal by an Abatement of the Appeal by a bare Nonſuit on a. Plea, which ſhews 
that he is not intitled to the Appeal, nor a Judgment on a Demurrer, nor an Acquittal on an in- 
ſufficient Original, nor any other Diſcharge of the Appellee, which does not finally Bar all other 
Proſecutions againſt him, either at the Suit of the Party or of the King, ſor the ſame Fel-ny, does 
F intitle him to his Damages. 2 Hawk. P. C. 199. (4) If there are ſeveral Appellees, Damages ſhall 
bee aſlefſed according to the different Circumſtances of their ſeveral Cafes. Dyer 120. pl. 10. 
2 Inſt. 336, e) Thereſore if the Jury give too ſmall Damages, the Juſtices may increaſe them, 
and in ke Manner abridge them when they appear to he exorbitant. 2 Hawk. P. C. 200. (7 
The Abettors are only liab'e in caſe the Appellors be inſufficient; but if the Appellor be foun 
ſufficient to render only Part of the Damages, the Judgment againſt the Abettors,ſhall be for the 
whale, 2 Hawk. 202, 203+ 5 e e 


— 


2 Hawk. Alſo at Common Law, an Appellant ſhall be fined for an ill grounded 
P. C. 204. Appeal, at the Diſcretion of the juſtices, in Caſes not provided againſt by 
this Statute; as upon a Nonſuit after Appearance, or where the Appeal 

E | abates 


F CE 


—_- 


* 


= 


; „the Folly of the Appellant, or where a. Feme Covert ſues an 
pers W by her to be groundleſs; as for the Death of a Huſband 
whom ſhe knows to be alive. Ro . | 
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\ N Approver, or in Latin, Probator, is one who being indicted of E. K. p. c. 


Treaſon or Felony, for which he is in Priſon, confeſſes the In- Jug 5 
£4 K diament; and being ſworn to reveal all the Treaſons and Felo- 2 2 8 


nies he knows, enters before a Coroner his Appeal againſt all his Part- 2 H. H. P. C. 


ners in the Crime within the Realm. | 228, 226, 
Co — | 4 227, 229. 
All Perſons may be Approvers, except Peers of the Realm, Perſons a 4 3 


attainted of Treaſon or Felony, or (5) outlawed, Infants, Women, Per- N. N0Gs 
ſons Men Compos, or in Holy Orders. | wo - 
— | Wh 


bled by being outlawed in a perſonal Adion, vide 2 Hawk, P. C. 205, And whether Infants and 
Women may not be Approvers, as they may bring an Appeal at this Day, though they cannot 
wage Battle, vide 2 Hawk. 205. And that a Man above the Age of ſeventy, or maimed, may be an 

 Approver, though he. cannot wage Battle. H. H. P. C. 192, Sao | 

The Court is not bound of Right to admit any Perſon whatſoever to 
be an Approver, nor will any Perſon be admitted, unleſs he be actually 
indicted of T'reaſon or Felony, and (c) confeſſes the Indictment; nei- 
ther ſhall a Perſon indicted of Felony continue to be an Approver after 
an Appeal exhibited againſt him for the ſame Felony ; neither ſhall the 
Appellee of an Approver be himſelf an Approver; for it would falſify 
the Appeal of the firſt Approver, in ſuppoſing that he had omitted ſome 
of his Partners; * but alſo becauſe it would cauſe an infinite Delay; page 130 
for the Appellee of ſuch an Approver might as well become an Approv- 


* 


3 


er of others, and ſo on. 3 Inſt. 139. 


| | S. P. C. 144. 

: ; . a 2 Hawk, F. 
C. 205. (c) That if he hath once raged Not guilty, he cannot be an Approver, but ſhall be 
hanged, becauſe it is found falſe, and his Conſeſſion contradicts his former Plea. 3 Init. 129. H. H. 
P. C. 193. S. P. C. 144. But vide Finch 387. cent. and 2 Hawk. P. C. 205. Q. „ 


A Man can only approve others of the very ſame Crime with that for 2 Inſt. 629. 
which he is indicted ; and therefore no Man can approve another with Fitz. Coron. 
having been an Acceſſary to himſelf, becauſe it is an Offence of which it 17. 
is not poſſible that he himſelf can be guilty ; but inaſmuch as an Ap- P. C 206. 
prover is ſworn to reveal all the Treaſons and Felonies he knows, if he ; 
accuſe Perſons of Crimes different from his own, ſuch Accuſation ſeems 
a reaſonable Ground to carry on a Proſecution againſt them for ſuch 
Crimes, though it be not of itſelf ſufficient to put them on their Trials. 
If it appear either by the Confeſſion of the Approver, or by the Re- 2 Hawk, - 
turn of the Sheriff, or the Teſtimony of Perſons of Credit, that there P. C. 209. 
1 a ſuch abt mag” as ſome of my appealed in rerum Natura, or in the Rn tha Au- 
Realm, or in the County whereof they are named in the A ; e 
ſhall be hanged, unleſs the Court in Mercy ſpare him. 1255 . 


29 1 


Th 


i 4 
** $ — 


: , * 


„ F F R O V R R 


The Jultices of the King's Bench, and Juſtices of Gaol-delivery, and 


3 laſt. 135. Juſtices in Eyre, may admit a Man to be an Approver, becauſe ſuch 


H. P. C. 194. Juſtices may aſſign a Coroner to take the Appeal; but Juſtices of the 


But whether Peace cannot admit a Man to be an Approver, becauſe they cannot aſ- 


the Lord | | | 
ard. or Juftices of Oyer and Terminer ean do it without a ſpecial Clauſe in their Commiſſion, au- 
thorizing them to afſign a Coroner, C. & vide 2 Hawk. P. C. 207. 2 H. H. P. C. 229. is expreſs, 


* 


not aflign a Coroner. 


That a Man cannot become an Approver before Juſtices of Oyer and Terminer, becauſe they can- 


& 


3 Inſt. 129. As ſoon as a Perſon has confeſſed the Ihdictment, with an Intent to 


1 8 ag become an Approver, he puts it in the Diſcretion of the Juſtices, ei- 
RD 1 ther to give Judgment and award Execution againſt him, or to reſpite 
P. C. 297. them till he hath convicted his Partners; if the Juſtices think fit to ad- 
mit him to be an Approver, they will aſſign a Coroner to receive his 
Appeal, and will take his Oath to diſcover all the Treaſons and Felonies 
he knows, and will aſſign him a certain Number of Days to make his 
Appeal in, during which he ſhall be at Liberty, and ſhall have from the 


(a)See Anci. King a (a) Penny a Day; alſo he muſt make his Appeal before the Co- 


Dial of Ex roner on each Day during the Time limited, and muſt at laſt repeat it 
cheq. 426, verbal im in Court; and if the Coroner record his Failure of making his 
& E Whe- Appeal on any of the Days, or the leaſt Variation in his repeating it in 


mer ne ſnall Court, he ſhall have Judgment of Death. 
have the ; | 


Penny till he has made good his Appeal, by conyicing the Appellees, 2 Hawk. P. C. 207. 


Hauk. The Coroner may award Proceſs againſt the Appellee, to the Sheriff of 
C. 208. his own County, till he come to the £xigent, from awarding whereof he 


© ſeems to be reſtrained by Magna Charta, cap. 17, The King's Bench and 
| Juſtices in Eyre, and Juſtices of Gaol-delivery, may award Proceſs into 


any County to apprehend and try the Appellee; but it ſeems queſtiona- 
ble, whether Ju/tices.of Gaol-delivery can award Proceſs of Outlawry into 


a foreign County, as the King's Bench and Juſtices of Qyer clearly may. 


21 Hauk. It is at the Election of the Appellee, either to put himſelf on his 


P. C. 208. Country, or wage Battle with the Approver; and if ſeveral Perſons be 


appealed by one Approver, every one of them has his Election, either to 


put himſelf on his Country, or to wage Battle with the Approver, who 
mult fight them all, or at leaſt till one of them hath vanquiſhed him; af- 


ter which he cannot maintain his Appeal againſt the Reſt ; but if a Per- 


ſon appealed of the ſame Felony by ſeveral Approvers vanquiſh one of 
| them, he ſhall be diſcharged againſt all the reſt. | 
 H.P.C.2or. If the King pardon either the Approver or Appellee, pending the Ap- 
3 Init. 130. peal, the Approvement ceaſes, and the Appellee ſhall be diſcharged ; in 
S, P. C. 149. the firſt Caſe, becauſe by the Pardon the Felony is extinct, and the Ap- 
*Page 131 * prover is no longer liable to be condemned; in the ſecond, becauſe 


the Approvement is, in Truth, the Suit of the King; and therefore as 


much in his Power to pardon as an Indictment. 
, 4 Hawk :---- Neither the Approver's confeſſing his Appeal to be falſe, nor the Con- 
P. C. 205. viction of the Appellee, exclude him from the Benefit of Clergy. 


2 Hauk. If an Approver convi all the Appellees, whether by Battle or Ver- | 


P. C. 209. dict, the King, ex Merito Fuſtitiz, is to pardon him as to his Life, and 
8 b Ex. Uo give him his Wages from the Time of the e to the Time of 
N the Conviction; but antiently he was not ſuffered to continue in the 
As it ien Kingdom. It is recited by 5 H. 4. cap. 2. That divers notorious Fe- 
the Diſcre- “ lons, for Safeguard of their Lives had become Provers, to the Intent, 
non mo. in the mean Time, by Brokage and great Gifts, to purſue and have 
5 8 des their Pardons; and then, after their Deliverance, had become more 

will ſuffer Rnotoxious Felons than they were before; and thereupon it is enacted, 


one to be an that if any Perſon pray or purſue, or cauſe to be prayed or purſued, 


« for 


—_ 


6 


%% ² P 7 
« for any ſuch Felon ſo attainted by his own Confeſſion, to have an 
125 or of Pardon, the Name of him that purſues ſuch Charter, be ek | 
«« put in the ſame Charter, making Mention that the ſame Charter is gn 5 


A of late h | 
granted at his Inſtance ; and if he to whom ſuch Charter is grant- beenſeidew! 'Y 


< 


„ od become a Felon again, the Party. who purſued the Charter ſhall . ; 

«« forfeit 100/.” “’ © © ky 3 
| have what ſeems to amount to the ſame, by Statute; where pardon is aſſured to Offenders, on diſ- 
covering and convicting their Accomplices. Burn 43. There ſeems however ſome Okjection to the 
Form in which the Pardon to the mee r is promiſed, vis. upon the Criminal's being appre- 
hendedand convided. The Teftimony of ſuch an Accomplice would be leſs liable to Exoepreon, if 
the Pardon. was gr anted upon is giving Evidence generally, let the Event of the T rial be what it 
may · Obſervat, on Stat. 141. 2 Edit“. N | 5 2 0 ; 
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Alrbitrament and Award. 


Submiſſion to Perſons indifferently choſen by the Perſons con- 
tending. 85 


Under this Ws we ſhall es 


\ N Award is the Determination of Matters in Controverſy, by _ 


(A) The Matter in Tontroverſy. 1322 3 
(B) The Submiſſion ; and therein of the different 

Kinds, . and 'the Revocation thereof, and of 
the Statute 9 & 10 (CL. 3. touching Awards. 


1 . 

(C) The Parties to the Submiſſton. 136. 

(D) The Arbitratozs oz Umpire. 1379. 

(E) The Award itſelf, oz final Determination of 
the Arbitratozs oz Umpire. 139. | 


1. That it be made according to the Submiſſion. 139. 

2. It ought to be certain. 142. ER 

3. That it ought to be equal, and mutually fatisfac- 

tory. 144- „ . 

4. The Award muſt be of a Thing lawful and poſſi- 
ble. 146. 9 8 

5. That the Award muſt be final. 147. 


„) The Conftruftion and Etkeſt of the Award, *Pagz133 
and herein of the Perfozmance thereof, 148. 
(G) Df the Pleadings in Awards. 150. 


(4) The 


5 R * ab bh hg 
" 5 te Were the Right of Freehold i is in Debate, the eden cannot 


| 3 HU. 6. 6. whatever, therefore, the Parties can do, may be done by the Arbitrators; 
3 Hl. 4. 6. but the Parties (a) cannot pak 8 8 Inheritances without lglema | 
= 0 H. 4. 12. Livery. 


5 other ſhould releaſè to him, if he does not do this, the Obligation is ee if the Arbitrator 
awards the Land to one, it ſeems the Obligation is not forfeited, thou * the other do not convey 
to him to make him a good Title; for the Arbitrator hath not awarded a 


242. , It has been (6) doubted, Whether Leaſes for 7 being Chattels 
Rol. Abr. 
; 9 Co, 78. Obligations to perform the Award, and then if the Arbitrators award 


Aol. Abr. charged by Matters of as high a Nature. 
f H. 4. 18. (c) An Award may be made in Attaint, becauſe not barely een on the Record 


a 


Part 2. ſ. 33. niſhed for the common Good. 


Wel. Symb. Church hath joined. 2 


: ene Soak _ ——— * . , 2 * 
; 2. * . bi | \ : 


* 


— ils 9 ARBITRAMENT any AWARD. 


0 The Patter in Controverſy. | i 


transferred by an Award; for the Arbitrators are in the Room 


L 10, of the Parties themſelves, and act in their Stead, as far as commiſſioned; 


Keil. 99. _ 
Leon. 228. Rol. Abr. 244- 9 E. 4. 44. (a) But if the Condition of an obj ation is to ſtand to 1 — | 
Award of J. S. touching ſuch Lands, and the Arbitrator awards the Lands to one, and that the 


KL 


ny Act to be done by the 
Party; and the Award itſelf cannot transfer the Right, and ſo mutt be void; and then the Condi- 
tion of the Oxis ation cannot be forfeited ; for the awarding the Lands to one cannot be expound- 
ed, that the offier ſhall infeoff him. If, where there is no Bond, the Arbitrator award that one ſhall 
infeoff the other, it ſeems an Action on the Caſe may be maintained for not doing it; for the Award 
in itſelf is as good as if there were a Bond, and then there is the ſame Reaſon an Action ſhould lie, 
as that the Condition of the Obligation ſhould be forfeited 4 for if ſuch an Award were void, then 
the Condition of the ODER to perform jt could not be broken. Vide the Authorities fupra. 


9 15 bo. An Annuity is not determinable by Award, for it is reckoned i in Na- 

2H *y '9- ture of a F reehold, and therefore cannot paſs without the Deed of the 
Fi 

55 abr. Partition cannot be made by Award, for a Freehold cannot paſs with- 

Ro). Abr. Out Livery and Seiſin. 


Real, could he transferred by Award? Therefore it ſeems £ „ when 
"Py the Controverſy relates to theſe, that the Parties are bound in mutual 
6 Co. 41- that one ſhall aſſign, transfer, &c. the Leaſe to the dat he , 


17 rm 104. he forfeits his Obligation. 


ward = the Arrears of Rent reſerved on a Leaſe for Years, is oy Rol. Abr. 264- Where an 
Away may be 0 in e 6 1 4 9 Co. 78. Cro. Jac. 100» Rol. Abr. 265. 


He: 6, bo. 1 einig a Charter of Feoffment, as it eiche to a real Thing, 
cannot be ſubmitted, but an Action of Treſpaſs for taking the Charter 
may be ſubmitted; for Damages only can be recovered for ſuch Taking. 

* 26. Debt on Artearages of Account before Auditors, ſhall not be dil- 

4H. 6. 17, charged by Award, colts? it appears of (c) 22 80 6; and muſt be diſ- 


264. cont. 
ut alſo on the fappaſed falſe Oath. 13 K. 4. 1, 


welt.Srmb. Cauſes Criminal are (4) not arbitrable, becauſe they ought to be pu- 


(d) Though 
zne Sabmiſſion be by Bond, yet the Obligation is void, and the Parties may be N for entering 8 
1 ſuch Bonds. 2 Want. 109 · 


* Paget33 Alſo Cauſes e ſeem not arbitrable, becauſe Marriage 
ought to be free, and Religion difallows the ſevering thoſe moe the 


Part 2. ſ. 33 


3 


a Ts 52. But the Damages a Perſon ſaſtained by a Promiſe of wu. or apy Thing re- 
ating to a e e way be ſubmitted. 16 E. 4.2, 


hs | Debts 


ARBITRAMENT .anv AWARD. + 6 
H. 7.16. b. | 


f Debts due by Specialty cannot be diſcharged by naked Award; but if! 
| the Submiſſion were by Bond the Award would be a good Bar, for one Gh. 
Specialty may be diſſolved by another. . y | 25 Cro. Jac. 99, 


N e „„ r 
A certain and fixed Debt is not diſcharged by an Award, for the End 4 F 
and Deſign of an Arbitration is to reduce uncertain-Debts and Duties to 
a Certainty ; and to award a Man a certain Debt is to give him no more, ** 4- 8 | 
nor do any greater Thing for him than was done before, for now he can 1 H. z. 4 
have but an Action, and that he might have before; and to give him Rol. A nk 
leſs than he had before is to do him a manifeſt Injuſtice, which the Ar- 264. _ 
bitrator cannot do. | 4 But if 20). 


| 7 3 be due to a i, 
Man, and he and another ſubmit all perſonal Things, &c. to Arbitration, there if the Arbitrator 
award 10l. it is a good Award, becauſe there were other uncertain Things ſubmitted, and the Arbi- 
trator had Conſideration of all, and ſet one againſt the other in making the Award, ſo as perhaps the 
Debt of 20l. was diminiſhed in Conſideration of ſome Treſpaſſes done by him to the other Party. 10 
H. 7. 4. Allen 52. for this vide Lev. 292. 2 Sand. 190. 2 Mod. 30g. In Debt on Arbitration, 
whereas the Plaintiff claimed gol, pro diverſis negotiis, and ſets out the Award; and it was held that 
the Action lay, for the Debt being pro diverfis negotiis, it was uncertain what was due for Buſineſs. 
Cro. El. 422. 3 P. Wm. 187. Doug. 690. Cowp. 56. 1 | f FR, 


It is held clearly, that all Chattels Perſonal, and Perſonal Actions, 22 H. 6. 39. 
ſuch as Treſpaſs, Conſpiracy, Maintenance, &c. may be determined by 9 Ce. 78. 
Arbitration, and the Right transferred by naked Award, though the 4 ugh | 
Submiſſion were not by Deed; for theſe being transferable by the Par- Abr. 242. 
himſelf without any Solemnity, whatever the Parties themſelves could Of Submiſ- 

, may be done by the Arbitrators, who are their Subſtitutes, and ſions made 
ſtand in their Place; and if on theſe Submiſſions without Deed the Ar- * 
bitrators award one Party a Sum certain, he may bring an Action of Court, vide 
Debt for it; but if they award the doing of ſome other Thing, which is pe/,Let.(B). 
deneficial to him, he muſt bring his Action on the Caſe. Sar 

The Arbitrators cannot make an Award of Matters different from Keb. 600. 
thoſe which were ſubmitted ; therefore if the Submiſſion be of Ewes with * . 
Lambs, and after the Submiſſion the Lambs are yeaned, they cannot une 


arbitrate concerning the Lambs. 


ak a 3 


8 * 
— 
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(B) The Submiſlion ; and therein of the different Le 
Binds, andthe Revocation thereof. „ 


Submiſſion is the Authority given by the Parties in Controver- Weſt Symb. 
ſy to the Arbitrators, to determine and end their Grievances; and Part a. C 1 
this being a Contract or Agreement muſt not be taken ſtrictly, but large- * | 
ly, and according to the Intent of the Parties ſubmitting. T 
This Submiſſion may be by Word or Deed; if the Submiſſion be by,; x. . , 
Word, there is no Remedy to enforce the Party to perform the Award ; Aras Ba 
but reciprocal Actions on the Caſe, and an Action of Debt will lie, if 2 Keb. 238. 
Money be awarded, for it is in Nature of a ſimple Contract. 2 Keb. 64. 
If the Submiſſion be without Deed, it may be revoked without Deed, eee 


and the Party ſhall loſe nothing, for ex unda ſubmiſſione non oritur adtio. 8 Co. 81, 82, 
N 1 Pay mult give Notice. of the Revocation: Me. hs. 


Al 
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*Page134 Alp if the Submiſſion be by Deed, it is of its own Nature (a) conn- 
Co. 82. termandable, though made irrevocable by the expreſs Words of the 
8 Co. 82. Su 4 6 9 
Sid. 281. Deed, for the Arbitrators being conſtituted and put in the Place of the 
Brownl. 62. Parties, by their Conſent, to act for them, they can no longer act than 


2 Brownl. So 
290. (a) But they bave ſuch Conſent. 


it cannot be countermanded without Deed, guia ſolvitur, Cc. Brownl. 62. If you plead guod reve 
cavit, without giving any Notice to the Arbitrators, the Party may take Iſſue upon the Reyocation ; 
for not to let them know you have revoked is no revoking : for de non apparentibus & non exiſtentibus 1 
eddem eft ratio; but it need not be ſhewn in Pieading, that Notice was given, for there gued reveca- 4 
wit neceſſarily implies Notice. 8 Co. 82, 290, 291. 15 „C dhe fr aha f 
$Co. 82,83, But where a Man obliges himſelf to ſtand to an Award, if the Party 
Bromnl. 62. revokes it according to his Power, he hath forfeited his Obligation, for 
| © the making the Award becomes impoſſible by his own Default, and 
therefore the Obligation is ſimple ; but if it be without Obligation he 
8 5 JJ RT „ 
8 LH If ſeveral Plaintiffs or Defendants ſubmit themſelves to an Award, 
own! E one cannot revoke the Submiſſion without the other, for joint Acts are 
7 conſidered as the Acts of one Perſon, and there can be no Revocation 
„„ Without the AQ of that Perſon that made the Submiſſion. 
Ps + If a Feme Sole ſubmits to Arbitration, and afterwards marries; this is a 
Jones 3% Revocation of the Submiſſion ; and if it be by Bond the Bond is forfeited. 
T. Jones If one have Judgment in an Ejectment, and then they ſubmit the Con- 
13+ troverſy to Arbitration, but before any Award be made he ſues out Exe- 
£7 (A Matter cution, it is a Forfeiture of the Bond, for he is the (6) Cauſe no Award 
as referred can be made, TRY LL : 155 5 1 
hy Conſent 6 VVVVVVFFFF Tl es 355 
to the three Foremen of the Jury, and before the Award was made, one of the Parties ſerved the Ar- 
bitrators with a Subfœna out of Chancery, which hindered them from proceeding in the Award; and 
the Court held this a Breach of the Rule, and granted an Attachment N. Salk. 73. pl. 10. 


- 


- 


"% 


20, S324 


„„ 


— 


Sid. 90. In Debt upon a Bond to perform an Award, and Oyer of the Conditi- 

: on, the Defendant pleads no Submiſit, the Plaintiff need not aſſign a 
Breach, for the Defendant puts the whole Streſs of his Cauſe upon a 
Matter antecedent to the alledging a Breach ; for if there was no Submiſ- 
ſion there could be no Award, and conſequently no Breach of it. 

; * 73. Pl. Alſo a Submiſſion may be made a Rule of Court, purſuant to the Sta- 
(, tute (c) 9 N 10 M. 3. c. 15. and it is ſaid, that although the Submiſſion 
Sid. 54 de by Bond, yet the Party may have it made a Rule of Court; in which 

Raym. 35 Caſe, it is ſaid, he may proceed on the Bond, and likewiſe have an At- 


* 


where ſuch | E. 1 tas. 
Rules have tachment for not * the Award. 1 


been beſore this Statute. 


Stra. 1. By the 9 H 10 V. z. cap. 18. it is enatted, © That it ſhall' and ma 
10 Mod. « be lawful for all Merchants and Traders, and others deſiring to en: 
332. any Controverſy, Suit or Quarrel, for which there is no other Re- 
„ medy but by Perſonal Action, or Suit in Equity, by Arbitration, to 
a) 8 % (4) agree that their Submiſſion of the Suit to the Award or Umpirage 

Te had theſe Words, and if. the Obligor ſhall conſeat that his Submiſſion ſhall be made a Rule of | 
Court, that theg, Oc. Upon Motion to make his Submiffion a Rule of Court, it was objected, 
that theſe Words did not imply his Conſent, but if he would forfeit his Bond, he need not let it he 
made a Rule of Court; yet heeauſe this Clauſe could he inſerted for no other Purpoſe, the Court 
took theſe conditional Words 10 be a ſufficient Indication of Conſent. Salk. 72. pl. 8. Lord Ray m. 
674. Com. Rep, 114. N ; „ a "> f 


* 7 17 1 


_— 


? * & | | > : . ; : 66 of 


*. bo gt tw 


ARBITRAMENT any AWARD. 
er | rſon or Perſons ſhould be made a Rule of any of his Ma- 
cc e Record, which the Parties ſhall chuſe, and to in- 


« ſuch their Agreement in their Submiſſion, or the Condition of the 
4c — Promiſes whereby they oblige themſelves reſ] pectively to ſub- 
« mit to the Award or Umpirage of any Perſbn or Perſons; which A- 

« greement being ſo made and inſerted in their Submiſſian, or Promiſe 


„ or Condition of their reſpective Bonds, ſhall or may upon produc- Page 135 
« ing an Affidavit thereof, made by the Witneſſes thereunto, or any one (e) A Mat- 
« of them, in the Court of which the ſame is agreed to be made a Rule, tet being re- 


i . 5 ferred by 
« and reading and filing the ſaid Affidavit in Court, be entered of Re- Rule of 
ou _ in lch Court, and a Rule ſhall thereupon be made by the ſaid e the 


& Court, that the Parties ſhall ſubmit to, and finally be concluded by Determina- 
« the Arbitration or Umpirage which ſhall be made concerning them b 9 of * 
« the Arbitrators or Umpire, purſuant to ſuch Submiſſion; and in Caſe Judges = 
« of Diſobedience to ſuch Arbitration or Umpirage, the Party refuſing 5 


was movel- 
«« or neglecting to perform and execute the ſame, or any Part thereot, that the 

„ ſhall be (/) ſubject to all the Penalties of contemning a Rule of Court, Judges Pe- 
« where he is a Suitor or Defendant in ſuch Court, and the Court, on Eb wed 
Motion, ſhall iſſue Proceſs accordingly, which Proceſs ſhall not be md | 


de a 
« {topped or delayed in its Execution by any Order, Rule, Command or Rule of 


« Proceſs of any other Court, either of Law or Equity, unleſs it hall be Court; and 
made appear on Oath to ſuch Court, that the Arbitrators or Umpire % Hilt, 


g) miſbehaved themſelves, and that ſuch Award, Arbitration or Um- . — 5 


(s þ atter is 
«© pirage, was procured by Corruption or other undue Means: And referred to 


« that any Arbitration or Umpirage procured by. Corruption or undue Arbitrators 
«© Means, ſhall be judged and eſteemed void and of none Effect, and ac- by Rule 3 

« cordingly be ſet aſide by any Court of Law or Equity; ſo as Com- 88 
a plaint of ſuch Corruption or undue Practice be mage in the Court tel 


N ne 4 ? e their A- 
% where the Rule is made for Submiſſion to ſuch Arbitration or Umpi- bark we 


„ rage, before the laſt Day of the next Term after ſuch Arbitration or will compel 
« Umpirage made and publiſhed to the Parties.“ | ; a' Perfor- 


IE | mance of it, 
as much as if the Award were Part of the Rule, ſo a new Rule is needleſs. Salk. 71. pl. 6. Note; 


the conſtant PraQtice is to make the Rule at Ni rius a Rule of the Court above, which is a W) s 
granted on Motion. J) If one of the Parties revokes the Submiſſion, or hinders the Arbitrators 
jrom proceeding in the Award, the Court will grant an Attachment. Salk, 23. pl. 10. But if the 
Party dies, there is no Remedy by Attachment againſt his Repreſentatives, for the Contempt die 3 
with him. 2 Vern. If the Party excepts to the Award, though it be affirmed, an Attachmert 
will not be granted; for the Non-performance of it, while the Matter was ſub judice, was no Cor: 
tempt. Salk. 23. pl. 11. 2 L4 Raymond 857. 3 Keb. 446. Alſo the Party muſt be required pei- 
| _—_ to perform the Award, and ſuch perſonal Demand muſt be made out by affidavit, other- 
wiſe the Court will not grant an Attachment. Salk. 83. pl. 1. (g) On * Motion to ſet aſide an A- 
ward, becauſe the Arbitrators went on without giving the Party Time to be heard, or produce a- 
Witneſs, Holt ſaid, That the Arbitrators being Judges of the Party's own chuſing, he ſhall not come 
and (ay, that they have not done him Juſtice, and put the Court ts examine it; alter when they 
exceed their Authority. Salk. 73. pl. 11. But Awards have been frequently ſet afide, eſpecially in 
Equity, where the Arbitrators have appeared to have been miſtaken, or have been guilty of Cor- 
ruption or Partiality ; as if they have an Intereſt in the Thing in Controverſy, 2 Veja. 251. «$0 - 

where there are three Arhitrators, and two of them by Fraud or Force exclude the other, or if they 
have private Meetings, and admit one of the Parties, and give no Notice to the other. 2 Vern. 
514- So where they awarded 4951. againſt one of the Parties, for calling the other, who was a 
Butcher, a Bankrupt Knave, to repair his Honour, as they called it. 3 Chan, Rep. 76. 2 Vein, 
251. FiaeVern., 457. So where the Submiſſion was to Arbitrators, and they had Power to chuſe 

an Umpire, which they did by throwing Ce and Pile whe ſhould name him; and for this the Court 
ſet aſide the Award, 2 Vern. 485, This Statute does not extend to Submiſſion by Rule of Court. 
Stra. 301. See 2 Bur. Rep. 701. Vs, | 8 7 a 
* This Motion will not be received before 8 ibmiſſion be made a Rule of Court. 2 Stra. 1178. 


Submiſſions are likewiſe general, as of all Controverſies, Debts, Dues, Cro. II, Bg. 
&c. and here the Arbitrators are not obliged to determine all Matters diſ- © 9+ Jac: 
Cloſed, but their Arbitration of ſome Things will be good, though they 8 Corry. 

leave other Things undone ; but where the Submiſſion is ſpecial or con- Dyer 416. 
_ ditional, 17a quod an Award be made of all Controverſies depending, they Rol. Abr. 
ought to determine all Matters whereof they have Notice, beans here, 257- | 
OS : : | by Stra. 1026. / 
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2 rerm Rep. by the expreſs Words of the Authority, I do not own his Determination 
2 unleſs all Matters in Controverſy are ſettled ; and therefore to determine 
n one without the others is to act contrary to the Authority; but if upon 
Vide pe 1% ſuch a Submiſſion the Arbitrators make an Award but of one Ting, it 
$ the 


ea, 


that Awards ſhall be intended there were no others to make an Award of, unle 
nom receive other Side ſnew there was, and that the Arbitrators had Notice thereof. 


| a morefa- + | 2 : 
1 vourable Interpretation than formerly, vide 9g Mod. 232. 2 Stra. 1024. 


& : — 5 4 q 
8 2 A "x 4 SF, + i A i 5 N 2 
/ 2 F i N EY 3 
2 * 
X 1 1 


ou” >» * _ 


*Pagezzs (0) The Parties to the Submiſſion. 
9 E. 3. 23. JYIERSONS that cannot contract cannot ſubmit to Arbitration, . 


10 H. 6. 14, E fore Feme Coverts, Perſons compelled by Threats and Impriſon- 
Lach- 35. ment, Perſons profeſſed in Religion, cannot ſubmit. Ws 


| ; ne jet 5h The Huſband may ſubmit the Chattels he hath in Right of his Wife 
BY 78. 77: to an Award, for he may diſpoſe of them. t 5 
1 21 H. 5. 29. If the Huſband ſubmits to Arbitration the Chattels, the Wife has as 
VNol. Rep. Executrix or Adminiſtratix, this ſhall bind the Wife, becauſe the Wife 
Ei Grohe. 44). cannot (a) perſonate any one without the Huſband during Coverture. 
3 (a) But Q. For by ſome Opinions the Wife, in this Caſe, may ſubmit to an Award without the Huſ- 
E d, for when the Huſband allows her a Power of Adminiftration, he muſt ſuffer her to act purſuant 
i | to the Truſt repoſed in her, and his expreſs Conſent to her Adminiſtration is a tacit Conſent to all 
future Actions of that Nature, and conſequently are his own Ads ; but whether this makes him lia- 
ble to a Deva/tavy is a greater Queſtion, 3 they are not properly Ads of Adminiſtration, and 
conſe quently he never conſented to them. Vide 10 H. 7. 30. Andr. 117, 181. 5 Co. 27. 


13 H. 4. 12. If an Infant ſubmit to Arbitration, he may execute or avoid it at his 
11. 8 14. Election, as de may all other his Contracts. 135 N 
| ; arcn 111, ; |: 4 | 2 

1 141. Jones 164. Lev. 17, Rol. Abr. 236. 


+ 3 H. 6. 26. Perſons attainted or outlawed cannot ſubmit to Arbitration, for they 
SH. 5. 16. have no Property, and cannot by the Law controvert any Thing. 


— 
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1 

| Þ.. ' at E. 4. 13 A Dean without the Chapter, a Mayor without his Commonalty, the 
E 1 . Maſter of a College or Hoſpital without his Fellows, cannot ſubmit to an 
LE | Award, for the Submiſſion has the Force of a Contract, and they cannot 


| PL contract without them. 8 | 

= Dyer 21. If one Party and the Deputy or Attorney of the other Party ſubmit 
A. _ Abr. to an Award, this is well enough, for the Act of my Deputy is my own 

2 Mod. 228. Act. „ „ : 


Salk. 70. pl. ESSE 12 8 ; = . pt; | : 
3-Ld. Raym. 246. Skin. 679. 2 Salk. 787. 12 Mod. 129. Carth. 412. comb. 430. 


20 H. 6. 12. If ſeveral Perſons do a Treſpaſs, and one of the Wrong - doers and the 

2 _ Party to whom it is done ſubmit to Arbitration, and an Award is made, 

5 the other Perſon ſhall take Advantage of it by Way of Extinguiſhment of 

| | the Treſpaſs ; the ſame Law where the Party releaſes to one of them; for 

: in both Caſes a Satisfaction really is, or is preſumed: to be made, and a 
1 Man cannot receive a double Compenſation for the ſame Wrong. 

2 Rich. 3. If ſeveral Perſons on the one Part, and ſeveral on the other, ſubmit ge- 

- = b. 886. Deralhy to any Award, the Arbitrators have not only Power to determine 

_ K. 4. 25. Matters between them jointly, but ſeverally and diſtin&ly alſo ; and an 

Latch. 208, Award between one only of the one Side and another of the other Side is 

Rol. Rep. good; for this is not doing leſs than the Commiſſion warrants, ſince there 

295. is an Authority in it to determine Matters diſtinctly between Ruſs 221 


1 
it 


them, or that they have not done him Juſtice *. 


oo 
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— 


i Jubemiffion is of all Matters, ſo that it contains as well all Things ſeve= - 


1 SHE jO1 t | | Brown. 113. 
rally between each of them, as jointly between them all, and perhaps Loh Ha 
there may be no Cauſe of Award between the others. „ a 
1 ont. Co. Car. 433. Stile 471. Rol. Abr. 261. Hard. 399. Vern. 289. 

8 . : * 5 © " | ; 2 c * : 
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„ The Arbitratoy 01 Umpire. — oc 


DHE Arbitrators are Perſons indifferently choſen, to determine the wet.Symb. 
{| Matters in Controverſy according to their own Minds, whether they Part 2:1. 27. 
be Matters of Law or Fact; Infants, Perſons excommunicate, outlawed, Hard. 44. 


Kc. may be Arbitrators, for every Perſon muſt uſe his own Diſcretion in Salk. . 


the Choice of his Judges, and being at Liberty to chuſe whom he likes _ 
beſt, cannot afterwards object the Want of Honeſty or Underſtanding to 5 
. . ante 135. n. 
The Arbitrators are perſonally truſted with the Authority, and it is 5 Co. 28. 
not within their. Power to aſſign it ; therefore if an Award be to ſtand Rol. Abr. 
to the Determination of a Stranger, this is void; but if the Award be, 25% _ 
that an Arbitrament made by J. S. ſhall ſtand, this is good, becauſe. it pas Eliz. 
is their own Award, though it refers to the Act of another; but though Palm. 146. 
the Arbitrators cannot transfer their Power, yet they may award that 2 Rol. Rep: 


others ſhall do a miniſterial Act in Subſerviency to their Award; for what 214. 


is done by ſuch Perſons, is done by them as Servants and Inſtruments of e 


the Arbitrators, and is the Act of the Arbitrator himſelf; as that ſuch a Ifthe rf 


Conveyance ſhould be made as Counſel ſhould direct, ſuch Coſts paid as mifion be to 
the Prothonotary ſhould tax, is a good Award, _ © 1 e e 5 
| 5 8 . And the- 
ward is made by Randulphus S. the Award is not good, becauſe they cannot be taken to be the ſame 
Perſon, being different Chriſtian Names. Rol - Rep. 271. Sed qu. If a Court would ſet afide the A- 
ward for this tritfling Miftake, if it appeared to be the Perſon meant? But References, by Rules 
at Niſ prize, are frequently made to a particular Perſon, or to ſack other, as he all name, _ 


The Arbitrators cannot reſerve to themſelves a further Power, fince Cro: Jac. 
that would enable them to make a double Award, without the Interpo- 315. 584. 


ſition of thoſe who impowered them at firſt. e 2 
The Arbitrators cannot make their Award by Parcels at ſeveral Times, 3 H. 4. 1. b. 


for when they have made an Award they have executed their Authority, Rol. Abr. 
and can do no more; and therefore if two ſubmit all Debts, Treſpaſſes, 20. 

&c. and the Arbitrators one Day make an Award of the Debts, and of = 
the Treſpaſſes another Day, this is not good as to the Treſpaſſes, but 

they may deliberate of one Thing one Day, and of another the' other 

Day, and then make an intire Award of the Whole; alſo an Award made : 
inthe Night is good, for the Party's Attendance is not requiſite z but Crv. Hie. 

where an Act cannot be done without perſonal Attendance of a third Per- 78. 

fon,” it cannot be in the Night. | 3 
If a Submiſſion. is made to 4. and B. when their Orcaſion will permit, Sid. 281. 

convenient Time muſt be given, after Requeſt ; aud if no Arbitration be * Keb. 10. 
then made, the Parties may revoke. 8 3 
If there be a Submiſſion to Arbitration, and if they cannot agree he- Rol. Abr. 
fore the firſt of May, then the Submiſſion is made to J. S. to be the Um- 61. 
pire, to be made before a certain Day then next to come; if the Arbi- | 

trators never diſcourſe about the Matter, ſo as there is not any Diſagree- 

ment between them, yet if they do not make an Award before the Day, 


the Umpire may determine the Matter; for theſe Words, if they cannot 


agree, are not to be taken literally, but only that if they do not make an 


| Award, that then, Ke. 


Vor. I. 


* — 
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| Rol. abr. If the Condition of an Obligation be to ſtand to the Award of certain 


Oboe ze Perſons, 4. and B. and J. g. being Umpire for both Parties, in this oe 
1; for Umpire, in the common Signi- 


Rogton. an Award by 4. and B. is (a) goo 
ia sub- fication of the Word, denotes a Perſon that is to make an End of the 
8 05 5 Matter, if the others cannot. | | Des 
to the Umpirage of J. S. the four and J. S. may join in making of the Award; otherwiſe if their 

Power had been divided in the Submiſſion; as if it had been to the four, and if they could not agree, 

then to 7.8. Bulſt. 184. Lide Hard. 44. Sed gu. In this laſt Caſe, if the five join in the Award, 
is it not the Award of the four? B 5 5 


* £ 


| page 138 * If the Condition of an Obligation be to ſtand to the Award of A. B. C. | 


and D. ita quod the ſaid Award before ſuch a Day be made in Writing 
Yelv. 203- by the ſaid 4. B.C. and D. or any two of them, under their Hands, 


Sallows Ec. any two of the Arbitrators, without the Reſt, may make an Award; 


— <a for though by the firſt Part they are bound to ſtand to the Award of 


this vide thoſe four, yet their Power is divided 8 the ſubſequent Words, and the 
Vent. 50. ita quod is but an Explanation of the 


2 Keb. 57. hut one Sentence. | 
400. Moor 349- Rol. Rep. 223, 375. 3 Bulſt. 62, 68. Stra. 903. 


28and. 131. If the Arbitrators and Umpire have the ſame Time allotted them to 


Sid. 428, make their Award in the Submiſſion, as to the Umpire it is not abſolutely 
_ 2 void; for if one of the Arbitrators die, or abſolutely refuſe to meddle, 
T. Jones then the Umpire may determine the Matters, otherwiſe not; for two dif. 
165 copt. pb Ws cannot have a concurrent Juriſdiction of the ſame Thing; 
Raym. 187. and a Diſagreement between the Arbitrators at their firſt Meeting, gives 
Lev. 185- no Power to the Umpire to interpoſe, becauſe, though they do not agree 
at their firſt Meeting, they may at the next. e 


Rol. Abr. The Arbitrators 5 chuſe the Umpire before their own Time is ex- 

pired, for that is no relinquiſhing the Arbitration, but a prudent Provi- 
263. ion in Caſe they ſhould diſagree; and therefore an Award by them at 
2 Sand. 132. any Time before their Time expired is good, and an Award by the Um- 
e 200. pire in that Time is void. g | C 


12 Mod. 120, 51%, 513. 2 Barnes 53. Kydd on Awards 51. 3 Term Rep. 592. 


Mod. Rep. The Condition of a Bond was, if the Arbitrators make an Award on 
74. or before 19 Feb. Ac. and if they do not make it before, c. their Au- 


ondition, and the Whole makes 


ide Danv. thority doth not determine till after the 19th, and the Award cannot bo 


be. de by the Umpire before the 2oth. 


Rol. abr, I the Arbitrators have Time to the 1oth of Fune, and if they agree not 

261 to nominate one to determine it by the ſaid 1oth, here if the Arbitrators 
Sid. 428, chuſe an Umpire, that determines their Power; for it ſeems plainly the 
Godb. 241. Deſign of the Parties, that either one or the other may determine it by 


THIS that Time, and not that both ſhall have concurrent Juriſdiftions. . 
70. cont, Vide Lev. 174. and Salk, 72. pl. 2. where it is ſaid, that if the Umpire be named in the Sub- 


miſſion, he cannot make his Umpirage before the Time given to the Arbitrators to make their 


Award be expired. | 


Rol. Abr. If the Arbitrators make an Award of Part during their Times, the 
202 Umpire cannot make an Award of the Reſt, unleſs the Submiſſion be, that 
if the Arbitrators make an Award of Part, or of none, then the Umpire 

may make an Award of the Part remaining op the Whole. C 
2 Vent. 113, If the Condition of an Obligation be to ſtand to the Award of 4. and 
114 1 p- B. fo as the ſaid Award be made before ſuch a Day; and if they make no 
pit ane . | 5 3333 Award, 


* 


A 


we > oa. DEGREE > LNG n 


„ 


2 Salk. 787. 


* 
* 
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Award, then to ſtand to the Award of ſuch Umpire as the ſaid 4. and B. 


ſhall nominate, ſo as the ſaid Umpire do make his Award before another judge b 
Day, and the Arbitrators before the firſt Day make no Award, but after- three Ju es 
vards name C. to be Umpire, who thereupon immediately refuſes, and the again Pol 
Arbitrators afterwards nominated D. who before the laſt Day makes an 3 on N 
Award; this is a good Award, for the Nomination of C. to be Umpire fed arc. 
did not make him ſo; but when he refuſed, it amounted to no more t — 2 
a bare Propoſal to him; and the Form of Pleading always is /u/cepto ſu- proceeded 
per ſe onere Arbitri, ſo that it is the Acceptance makes him Umpire. * 8 
Refuſal ; and there could not be two concurrent Juriſdictions in ſeveral Perſons. 3 Lev. 26g. * d 
Vide Salk. 70. pl. 2. where per Holt. If the Arbitrators chuſe an Umpire who refuſes, they cannot 
revoke or chuſe again, for they have executed their Authority; aliter if they chuſe him on Condi- 


tion he do accept; but Reo4fby doubted whether an expreſs Condition would make a Diffe 1 
becauſe it ſeemed to be applied. | | | | Difference 


* Tf the Condition of an Obligation be, That whereas A. and his Son *Page139 
of one Part, &c. have ſubmitted to the Award of B. and C. ita quad, Ec. YT 
before 1 May, and if they make none, to the Award of ſuch Umpire as Lev. 139, 
they ſhould chuſe, to be made before the 1 June, and the Arbitrators 149, Bean 


make no Award, but chuſe an Umpire who makes an Award, but guoad _ Ner- 


the Son awards nothing ; this is a void Award, for though the ita guad Berg : 
be in the Clauſe referring to the Arbitrators, and the Award is made 832,857. 
by the Umpire, yet the ita quod relates by ConſtruQion to the Umpire 8. C. 

as well as the Arbitrators. . 355555 8 


2— »— 


* * 


| * 


E) The Award itſelf, 02 final Determination of 
- the Arbitratozs oz Umpire. by 


H. we muſt obſerve that the Courts of Juſtice have of late been 21 K. 4. 39 
more liberal in the Conſtruction of Awards than formerly, and that Þ- 88 
many of the niceſt Diſtinctions to be met with in the Books, are by no 10 8 
Means to be admitted as Precedems in expounding Awards at this Day; Te Iu 

and this the Courts do in Furtherance of. ſuſtice, and for Quieting of 
Controverſies z however, as an Award is a Judgment, and can only be \ 
expounded by itſelf, without the Aid of an Averment of Matters 4. —_— 
hors to explain the Meaning of the Arbitrators, it is neceſſary that it 
ſhould appear on the Face of it. 5 5 


1. That it be made according to the Submiſſion. 


If an Award be made of any other Thing than what is contained in the Plow. 396. 
Submiſſion, it is void; for no Act is my own, or binding on me, unleſs Dyer 44% 
done by me, or by Commiſſion from me. | 


If Arbitrators award to do an Act to a Stranger, this is good; for the — _ 


Stranger is put by the Arbitrators in the Place of the Party, and they 3 Leon. 62. 
have Power to award this Act, ſince it is not impoſſible or unequal, and Rol- Abr. 
it is relating to the Submiſſion, =_ Os 


> | ER EA Leon. 316, 
But an Award that an Act ſhould be done by a Stranger, is void, be- Hard. 46. 
cauſe he is not withinſthe Submiſſion. | Mo Rs as of 12 

. | | | ___ © hath unyRe» 
medy in Law or Equity to compel the Stranger to do it, the Award is good. Rol. Abr. 248, 240 . 
Stile 152. Where they award that one of the Parties ſhall be bound with Sureties. 3 Mod. 272. 
Show, * 8 Mod. 212. 10 Mod. 205. 12 Mod. 129. Ld. Raym. 123, 446. Skin. 679. Salk. 50. 
zarth. 412. Comb. 439, Vern. 259. 2 Will. Rep. 450. Comyus 183. 5 ; 


| Ls | If ; 


3 ARBITRAMENT AND AWARD. 
If two ſubmit to an Award all Actions, and the Arbitrators award a 
| » Co. 137, Releaſe of all Actions till the Time of the Award, ſome Books have ſaid 
* Rep. that this is void for the Whole, becauſe it extends to Things partly in 
1 270. the Submiſſion and partly to Things out of it, and it is one intire Act; 
Vandlore for ſay they, to do that Act they are not obliged, becauſe not within the 
2 Trip. Submiſſion; and to do an Act relating only to Things contained in the 
Nor Abr. Submiſſion, is another Act from what is awarded; (a) others have ſaid 
12. that this is not void, unleſs there are ſhewn on the other Side Cauſes of 
89. Action ariſing between the Time of Reference and of making the Award, 
Oro. Jac. otherwiſe none ſhall be intended; and then the Releaſe only relates to 
353 447: the Things in Submiſſion -. „„ 3 ED 
Sid. 365. 2 Mod. 169. (a) Hob. 190. Sid. 154. Moor 885. Hutt. 29. * The Releaſe ſhould 


Z Lev. 188. intire, for he may releaſe all Actions to the Time of the Submiſſion ; 


_ 74. to ſeveral Things that are dividable in their own Nature one from the 
* other, and ſo it ſnall be good for what is in the Submiſſion, and void for 
3 Lev. 413. | ö a ; | 

2 Lev. 3. the Reſidue. | e 1 22 e | 


| 
| 
| 
| 
| 
| 9 E. 4.44 The Arbitrators cannot bind a Man's Liberty or Right to real Things, 
| | Kol. Abr. where perſonal Things are ſubmitted; and therefore if they award Ser- 
243. vice for two Years, or a Releaſe of the Right of Lands in Satisfaction for 
a Treſpaſs, this is void; tor no Body can be ſuppoſed to ſubmit more 
than his perſonal Eftate to anſwer a perſonal Injury, for that only might 
de taken in Execution for it by the Common Law; but his perſonal Eſ- 
4 = tate may be bound to anſwer it; therefore if the Arbitrators award a 
— 8 95 Horſe, Money, a Quart of Wine, in Satisfaction for a Treſpaſs, this is 
pl. 19. Zood; for here a new perſonal Duty is raiſed inſtead of the former, and 
Rol. Abr. to ſatisfy out of the perſonal Eſtate is neceſſarily implied in the Submiſ- 
245 · cont. ſion, for this is a Means neceſſary to quiet the Matters. | 
Palm. x07, If two ſubmit to award all Quarrels concerning Tithes in a Place cer- 
Rol. Rep. tain, and the Arbitrator awards that one ſhall pay to the other 20l. and 
4 Jac.66 the other thould relcaſe to him all Actions; this ſhall be intended all Ac- 
Ness tions concerning the Tithe, unleſs the contrary appear on the other Side, 
and the Actions may be ſevered; and this ſhall be good for the Acts in the 
| Submiſſion, and void for the Reſt. 1 5 . 
2 Sand. 19o. A Submiſſion of all Debts and Demands, and a Releaſe of all Judg- 
Robertsand ments, Executions, and Extents awarded, is a good Award. _ 
MAI 4 3 A Submiſſion of all Matters between the Plaintiff and another, and an 
; * Pray Award made of Things that the Party hath in Right of his Wife, is good; 
76 for theſe Things are comprehended under the Words all Matters. 
— 3 Bult-32, A $ubmiilion of all Injuries, an Award of all Debts, Duties and Treſ- 
. P.ſſes, a good Award; for whatever is againſt Law is an Injury. 
Cro. Eliz. 66, A Submiſſion of all Actions now depending, and an Award of all Ac- 
: Ga > met tions, good ; for it ſhall be intended Actions depending. | | 
| de & ſuper premiſſir reſtrain the Award to the Things ſubmitted.” Cro. Kliz. 861. 8 Co. 95. Cro- 

h ac. 200, Rol. Abr. 257. Sand. 32. 6 Mod. 232. A Submiſſion of all Controverſies touching Money 
5 1 out for his Wife when ſhe was Sole, at her Requeſt, and the Award of 340l. for all Sums laid 
C2 out for the Wife when Sole, omitting at her Requeſt : this is void, becauſe they award another Thing 

than that which is contained in the Submiſſion. Cro. Jac. 640. * TTY, 33 | 
* u. If the Submiſſion be recited in the Award, whether the Award hall not bear Reference to 
the Terms of the Submiſſion, and be conſtrued accordingly : i. e. to mean, at ker requeſt, and be good? 


Rol. Abr. There is a Controverſy between 4. and B. on the one Part, and C. D. 
"= 2494: and F. on the other Fart, and C. for himſelf, and D. and E. 1 


1 


4 
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/ „and promiſes to ſtand to the Award; if the Award be that C. 
N in Satisfaction of the Controverſy, it ſnall bind him, 

though it concerns D. and E. who are Strangers to the Submiſſion, in- 
aſmuch as the Thing awarded is to be done by him, and not by the 
Strangers to the Submiſſi o. 3 | 
If there be a Controverſy between the Parſon and his . Pariſhioners, Rol. Abr. 
whether Tithes ſhall be paid in Specze or not, and they ſubmit all Contro- 254 _ 
verſies, and the Arbitrators award that they ſhall pay ſo much a Year for 3 
Tithes ; this is good, for that was the (a) Debate on the Award. (a) 1 the . 


be of a Suit depending in an Ejectiene firme, and the Award be of the Right of the Land, it is not 
good. Rol. Abr. 246. * If the Submiſſion be of all Act ons Perſonal, Sectis & Querelis, they cannot 
make any Award of any Real Suit, for the Word Perſonal refers to all that comes after the Copu- 
lative; but if the Submiſſion be of all Actions Perfonal, ac Sei, & Querelis, they may; for the 
Word ac makes a plain Diſtinction between the ſeveral Parts of it. Rol. Abr. 245. If the Submiſſion 
be of a Term, and all that belongs to it, and the Award is made of the Rent, which ſhall become 
due next Michaelmas, the Award is not good, becauſe it may be extinguiſhed by Surrender, Eviction, 
Sc. before Michaelmas. Rol. Abr. 245. If the Submiſſion be of all Aations, they cannot make an 
Award of Cauſes for Actions; but otherwiſe if the Submiſſion be of all Actions and Quarrels, for 


- 1 * '> 4 ; 7 2 ** 
* CDI 2 1 18 - Y - £ 5 F J r . * 
— e * 7 F , d +» 
4 * - — 


the Word Quarrels comprehends Cauſes of Aion, Rol. Abr. 245. ö 


2 A Caſe of this Kind muſt depend on the Words of the Reference, and the obvious Meaning 
of the Parties. | | | | 


I the Submiſſion be of all. Controverſies to the Time of the dubmit: *Page141 
ſion, and the Award be that one of them ſhould deliver up an Obligation Rol. Abr. 


made ſince the Submiſſion, in Satisfaction of all Matters, &c. this is good, 246. 


A - . 2 of 2 N 5 5 If the Sub- 
becauſe the Bond is given only in Satisfaction. | aback 
all Ad ions depending between 4. and B. an Award cannot be made of any Action depending by A. 
and his Wife phys B. being out of the Submiſſion. Rol. Abr. 346. This muſt depead on the 


Intention of the Parties, where that can be colleQed with Certainty. 


An Award may be good, though Part of it be made of a Thing not For this 
within the Submiſſion ; as if an Award be to pay 1000!/. and to procute a ba 5 
Stranger to be bound to pay 22. per Ann, the Plaintiff muſt lay the Breach 8 


. « » > > 0 . C oY 9 * 
in not paying the 1000, for as to the other Part it is wholly void. 25 ca 
| | ph. 1 


Io Co. 131. 5 Co. 78. Kelw. 43, 64 Rol. Rep. 337. Cro, Eliz, 758, 800, 809, 839. 1 Wood's 
Conv. 80. Stra. 1024. | 1 8 | i * 


If an Award be good for Part, and void for Part, the Plaintiff may aſ- 2 Rol. Rep. 
ſign the Breach, that the Defendant did not perform the Thing ſübmit- 46. | 
ted, nec performavit in aliquo ; for it ſhall refer only to that in the Sub- 
miſſion, for the Reſt is void, and not to be performed. ol 

If the Arbitrators award on one Side an AQ contained in the Submiſ. Poph. 134- 
ſion, and on the other Side an Act out of it, this is a void Award for the Orb: Jac. 
Whole ; for this is unequal, becauſe there is ſomething on the one Side 7 
awarded only, and nothing on the other; for what they intended to bal- 
lance it with on the other, appears to be void. FE OP, ; 

If the Arbitrators award 16/. to one of the Parties, and 5/. to a Stran- 22 


ger, this is good as to the Party himſelf, and void for the Stranger. ws eee * 
to the Party for Life, the Remainder to. J. S. the Remainder is void to the Stranger. Cro. Kliz. 758. 


An Award may be good, though made of leſs than is contained in the Hob. 49. 


Submiſſion; as if the Submiſſion be of all Actions, Treſpaſſes, De- 8 C0. 98. 


mands and Contraverſies, and the Award be made of ſome ouly, this is _ 5 


good; for no more ſhall be qo to be made known to the Arbi- por this 


trator ; and if there be other Cauſes of Action in Being, and they be vide cia, 
made known to the Arbitrator, they muſt be ſhewn on the other Side; San 32. 
and this as well where the Submiſſion is conditional by ita quod, as where Brown. es. 


it is abſolute z for the Award being made de Pramiyis ſhall be ſuppoſed 7,5 Os. 


310. Sith. 2. 
Dyer 216, 


to ſettle all Things. 
| If 242. Hard, 45» + 


24. | 
Bulſt. 110. 
Rol. Abr, 


- 

Rol. Rep. 
#4 | 362. 

12, 193. 

Cro. Car. 

216, 217. 


„  ARBITRAMENT %% AWARD. — 
- Tf the Award be conditioned to be delivered in Writing finder Hand and 
al, the Circumſtances muſt be obſerved, or the Award is void; and 
refore if it be delivered under Seal only, it is not ſufficient, 


A 


LY 
— 


245. Cro. Jac. 277. 2 Mod. Bop. 7. chat the Arbitrator, if he cannot write, ought to ſet his 
Mark on the Award. Bulſt. 110. LE rele Js OE Ee van 


If $0 ſubmit all 4 ions till the ninth of Jour, its qued Aris far 
de Præmiſſis, and an Award is made of all Actions till the ſeventh, ſome 


2 Kol. Rep, have ſaid this is leſs than the Submiſſion, and void; but the better Opi, 


nion is, that this is well enough, eſpecially unleſs there be ſhewn on the 
other Side an Action ariſing between the ſeventh and ninth. 


| page 142 a 55 ; | hay Shs It ought to be certain, a 

5 Co. 55. As an Award is in Nature of a Judgment, it ought to be wholly deci. 

Samons ſive; for if it doth not determine the Matter, it becomes the Cauſe of a 
;" ky new Controverſy; therefore if the Arbitrators award a' Bond for Quiet 
18 8 Fe Enjoyment of Lands, without appointing a certain Sum, this is a void 
Rol. Abr. Award, and the Party is not obliged to give Bond to the Value of the 
263. Land; for then the Senſe of the Award muſt be ſupplied by Averment; 
Moor 359. now if it hath the Credit of a Judgment, there can be no Interpretation 
” Rep. made of the Award, but by the Words of the Award itſelf; for if it re- 
| Dyer 242. Ceives its Meaning from any Matters out of the Award, the Mind of the 
Yelv. 78. Arbitrators is only gueſt at, and not expreſſed; but the Parties intended 
Burr. Rep. to be obliged only by what the Arbitrators themſelves declare to be their 
277, 78. Award; and were the Bond to be according to the Value, they cannot aſ- 

| ſign their Power to any Perſon to aſſeſs the Value. 5 

” Cro. Jac. So if the Arbitrators award that one Party ſhall give Security to the 
414 other for the Payment of 16/. this is not a good Award, becauſe it does 
Aar 780 not appęar what Security, whether by Bond, or otherwiſe. | 


Rol. Abr. 


Stile 365. 


' Award to enter into an Obligation for the Payment of a Sum of Money, without.mentioning the 
Sum, is void for Uncertainty, Lev. 88. Sid. 270. F 5 55 


It the Condition of an Obligation be to ſubmit to an Award all Con- 
2 25 troverſies between A. and B. and an Award is made that A. ſhall per- 


e mit B, to enjoy certain Leaſes of Lands purchaſed from J. S. and that 


B. ſhall pay the Rents, and perform the Covenants, and deliver to 4. 
a true Copy of the Leaſes, and pay the Arrears to the Time of the Pur- 


chaſe from J. S. this is a good Award as to the Rents and Covenants, 


though not particularly ſpecified ; for though generally it is true that 


an Award is to be interpreted by its own Words, and not by any Mat- 


ter out of the Award, which doth not appear in the Words; yet when 
the Words of an Award have Relation to Things certain, out of the A- 


Fa "Theſe Things may be averred; for that is the expreſs Mind of the 


Arbitrators, which they have expreſsly referred to; but as to the Ar- 


Rol. Abr. 

263. 

March 18. 
+ KC 


rears the Award is void; becauſe they have not referred to any Matter 
that falls within the Cognizance of B. ſor he cannot compel 4. or J. 8. 
to ſet the Time of the Purchaſe ; and an Award of what cannot be cer- 
tainly done is not a certain Determination. „ 
If an Award be that one ſhall acquit the other of an Obligation of 200l. 
aut eo circiter, and the Fry is bound in an Obligation of 105. aut eo 


* Circiter, this is a good Awa 


If an Award be that one ſhall Pay the other 6/. on the twenty-firſt of 
May, and that the other ſhall releaſe his Right in certain Lands predia” 
a 1 F "prime 


J y y IS 
% 
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rimo die Maii, omitting v#ce/imo, not good, becauſe there was not. any Rol. Abr. 
Hm former Day before-mentioned, and fo the Mind of the Arbitrators 3225 | 


not underſtood. . N 1 | s f | | and Jen» 7 
N nings. Yelv. 97. Brownl. 92. Cro. Jac. 149. S. C. 


Award be made between 4. and B. touching certain Quarters of Rol. Abr. 
Mile delloored by 4. to B. that B. ſhall pay to A. ſo much for _ Quar- vow! Ee 
ter, as a Quart of Malt was then ſold for, this is void; becauſe not ſaid pridge. | 
at what Market Price ; for one Market may be much dearer than another. | hy, 
I 4. and B. Merchants, and C. and D. with all the other Owners and 2 0 Abr. 
Mariners, ſubmit to the Award of F. S. concerninga Ship taken by Way Saile 1331 
of Reprizal, and A. and 3. enter into an Obligation on one Side, and C. 136, 152. 


and D. on the other Side, and 1000). is awarded to C. and D. to the Uſe 8. C. 


of themſelves and the Reſt of the Owners and Mariners, this is a good Page 143 
Award, though every Man has not a certain Allotment, for C. and D. ſub- : 
mit jointly in the Name of the Reſt ; and therefore an Award of any 
Thing to them as one Perſon, without Subdiviſion, is good; and C. and 
D. being intruſted for the Reſt, they are bound to make a xeaſonable 
Diviſion ; if not at Common Law, at leaſt in Chancery. „„ 5 

If an Award be made that 4. ſhall pay B. his Days Work and Taſk 2 Sand. 293. 
Work, and BB. ſhould then pay 25. to 4. and then they ſhould make 1 1 | | 
each other general Releaſes, this is a void Award, and cannot be helped 2 Keb. 736. 
by Averment that he paid ſuch a certain Sum for Days Work and Taſk 8. C. | 
Work; becauſe the Award is void in itſelf, by not ſettling the certain 
Sum ; and if that is void upon which the ſubſequent Payment and Re- 
leaſes are to be made, the whole Award muſt be void. | | 

An Award is made of 40/, and mutual Releaſes; but if it ſhall appear Cro, Jac. 


to the Arbitrators that one of them ſtands obliged, &c, that then ſo much 584. 


ſhall be deducted, this makes the whole Award void; for it is uncertain 


how much will be due; but if the Award had been that if any Bill of 


Debt appears, it ſhould be deducted, this it ſeems would be a good A- 
ward; and though he awards mutual Releaſes, which would make a final _ 
End of all, yet it appears it was to be after Payment; and therefore that cro, Jac. 


Part of the Award ſhall not ſtand alone, for that is contrary to the In- 149. 


tent of the Award ; ſo if the Arbitrators make an Award with a Provi/o 2 Sand, 293. 
at the End of it, That if they do ſuch an Act the whole Award fhall be 80 75 | 
void, the whole Award is void ; for the Award ought in Preſent to be * 


certain. 3 | | 5 
An Award that one ſhall pay Part of the Charge of the Voyage, and wats 
allow his Part of the Loſs that ſhall come to the Ship upon Account, is 3 75 A* 


good; for it may be reduced to Certainty. 1 8 1 


one of the 


Parties mall aceount with the other, not good, becauſe the Matter not ſettled. Fitz. Abr. Tit. Award 


37. An Award that one ſhall pay a Moiety cujuſuam debiti, Sc. held not good, for the Uncertainty, 
Rol. Abr. 263. Quere? 4, vide 6 Mod. 231. OE. LE” > RE E chil 


If the Submiſſion be of 200 Acres, called Kelſtorne Ling, and the A- Dyer 243. 


ward be concerning the Waſte Lands in the Town of X. this Award is Rol. Abr. 


void, and cannot be helped out with an Averment; fo if Money be 263, 231- 

awarded to be paid by one, and it is not ſaid in Satisfaction of what he 

owes the other, that cannot be averred. | 
If an Award be that one of the Parties ſhall pay to the other ſo much * 28. 


as is due in Conſcience, this is a void Award. ive Pounds 
awarded for 


Quit Rents and other ſmall Things, void ſor the Uncertainty. March 144. * An Award to pay ſo 


much Money as ſuch Land is worth, void for Uncertainty. Skin. 248, | 


. If it is a final Payment? wo 


/ ry 


AR BITRAMENT any AWARD. - 
Ik. commits a Nuiſance to B. by erecting Scaffolds on his own Ground, 
GMod. Rep. and the Arbitrators award that the Scaffolds ſhall be removed, it muſt be 
Es i underſtood that they are to be removed by A. on whoſe Grounds they 
TAE 488. are for though any Perſon may by Law remove a Nuiſance, yet the Ar- 
2Ld.Raym, bitrators, who are Judges of Equity as well as Law, muſt be underſtood 
1076. to intend it of him who committed the Nuiſance, and therefore the A. 


- Amote and 2 ; r r 5 111 1 a 
8 rd not void for Uncertainty Ft] 


three Judges againſt Holt, Ch, Jull, who ſeemed of a contrary Opinion. 


Cro. Car, © An Award to pay the Charges of ſuch a Suit, is good; becauſe it is the 

2853. In ent of the Arbitrators it ſhould be reduced to a Certainty by the At. 

2 . {ah torrey's Bill, who is the only Perſon that can know the Certainty =. 
E 12. but vide 3 Lev. 414. where the Award was to pay all Expences of a Suit, and all reaſonable 

Experces circa Sedam fred. and it was admitted per Cur to be void for Uncertainty; but to pay ſuch 

CoR; ar Charges as the Maſter or Prothonotary ſhall tax, has been always held good, Sid. 358. 
_ Carth, 156. Kydd on Awards 133. And the proper Officer of the Court may tax it. 

\ 5 ; * . s OE EPS 


| 3 page 144 An Award was, that one of the Parties, he, or his Executors, ſhould 
j . releaſe; and my Lord Hol: inclined to think that it may be conſtrued that 
. * he and his Execuiors ſhould releaſe, et | e 

—_ - p. 1. (ls 2 55 Ms 


i | / Raym. 247. Carth. 378. Lutw. 524. 3 Mod. 33 1. March 18. W. Jo. 43 1. Cro. Car, 541. 
3. That it ought to be equal and mutually ſatisfactory. | 
way abr, Awards muſt not be on one Side only ; this muſt be underſtood thus ; 
253. That all Controverſies being between two Parties, that which is awarded 


B Co, 98. to be done to one muſt be an Advantage to both, ſo as to end the Con- 
9 troveriy, and diſcharge one, as well as give Satisfaction to the other; for 
if it doth not, it is manifeſtly unjuſt; and therefore, whenever it appears 
to the Court that, notwithſtanding the Award the Thing remains a 
| Duty as before, and is not diſcharged, that apparently is an Award on 
Co one Side, and conſequently is void z not that where one Party is by the 
Award to have ſomething paid him, or the like, and not the other, that 
that Award ſhould be naught; for perhaps nothing may be due to him, 
5 aud he might be the only Lreſpaſſer ia the Caſe. __ 

: Rol. Abr. Thus in Caſe of a Treſpaſs ſybmitted, the Arbitrators award that ane 
118 254+ ſhall pay the other 31. this is void, becauſe only on one Side, for it is 
e * not {ic for what, and ſo the Treſpaſs is not diſcharged, and then the 

other Party hath no Advantage by the Award; but if it were awarded 

e 5 ſufer Fræmiſſis, it wouid be well enough; likewiſe if the Award 

| had been that ke thall pay zl, for a Treſpaſs, it had been good, and yet 

(a) But if an ohe only was to do an 4R, put then the Treſpaſs by that Award had 
Avori he been (a) diſcharged, | „ — 

that the Ob- IF | 5 | | 
lizor in 3 ſintz e. Bond ſhall pay the Money, that had been ro Award, without ſaying that he ſhould 
be dich Ie f LF! Payment, without a Diſcharge and Acquittancę, will not diſcharge a ſingle 
ond. Hob. 40. 5 | HE. : 


7 . 6. % 4, and B. ſubmit all Actions had by 4. againſt Þ, and all Actions by 
Fol l. peng inſt 2. and the Arbitrators award that 4, ſhall go quit of all Ac- 
„ tions had by „i. againſt him, this is naught; becauſe they ſay nothing as 

5 to the other tions. 1 * . | 

Cro. Tac. *n ward that one ſhould have ſuch Trees, and that the other ſhould 

e him Securuy to pay 1 2 ws becauſe it is not certain what = 


* 


4 5 5 * 


VVV 


* Do 


.. 1 


of their Inſtitution, for they are not indifferent, and ſo 
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8 id then t d being void, the other Part muſt made that 
rity; and then that Part of the. Award being void, t mutt x that 
be void too; for elſe it would be an Advantage to one only. Panties ©, 
i eties, ſuch as the other ſhould approve, in the Sum of 15ol. to be pai: 
him - apy gs.” 8 they ſhould ſeal mutual Releaſes ; and the Court inclined. that the | 


| iq; for if the Party did not like the Sureties, he was not to ſeal a Releaſe, ſo it is but 
3 "one Sie, 3 Mod. 272, 273. 8 Mod. 212. 10 Mod. 205. 12 Mod. 129. Id. 


— 


- Raym. 123, 245. Vern 259. 2 Wms. 450. Comyns 183. 


JF one Party alone be ordered to do ſomething, and nothing elſe ap- Rol. Abr. 

ah to ring Fro it ſhall be preſumed that he alone was the Wrong- 53 
doer, and the Award is good, if it appears that he is by the Award diſ-— 
charged of all Actions that might be brought againſt him for that Wrong; 
but when it appears that they deſign both Parties Satisfaction for the 
Wrong done each of them, there, if the Satisfaction deſigned one be 
not well awarded, the whole ſhall be void for the 3 | : | 

A naked Award is no good Plea in Treſpaſs, unleſs ſomething be Brownl. Cz. 
awarded to the Plaintiff in Amends ; for if there be no Treſpaſs, there 8 Lliz. 
is nothing about which an Award can be made; and if there be one, and pr Chet: 
they do not Award Satisfaction, they do not act 3 the Deſign 251. 

re is no good 1 Burr. 275. 
Award. | 2 P. Wm. 

* If Treſpaſs be of Beaſts taken and detained, and they arbitrate that Pager 43 
the Owner ſhall have the Beaſts again, this is void, for it is againſt na- . 
tural Juſtice to give him his own again without Satisfaction for the un- 
juſt Taking and Detention.  - os ; | 
Rol. Abr.251. So an Award chat the Owner ſhall have Parcel of his own Goods. ide 1 Rol. A) 1 
252. If an Award be, that whereas the Parties are indebted each to the other gol. they thou! 1 


ac each other, a good Award; the ſame Law where each have done the other a Treſpais.— 
Ro Abr. 252. ; 5 5 ; ; +: 


An Award that one ſhall-go to Rome or Paul's, not good, becauſe to Rol. Abr. 
no Body's Advantage. 1 „ 

An Award that two ſhall intermarry, no good Award, for that ought 9 E. 4. 44. 
to be at the Parties Choice; and the Bodies of the. Parties are not ſub- Rol. Abs. 
mitted to the Power of the Arbitrators. LOR 252. 


If the Award give Satisfaction for ſlanderous Words ſpoken of a Man Sid. 178. 
about a Crime which it appears was pardoned, that Award is void; for if If there be 


\ 


the Crime be prone, no Harm could come to him by ſpeaking them, as 17 a 


therefore the 


ward is unequal, * ſhall pay 
ſo much © 


Money ſor Coſts in a Suit for Words, the Words muſt be ſhewn, otherwiſe it doth not appear x: 
the Award is juſt and equal. Sid. 12. Cide 2 Vent. 242 · this Caſe cited; and there Corit 
ſeemed diſſatisfied with this Opinion, and ſaid that Syderfin was but a young Reporter. * But . 


ſhould be pleaded. 


If an Award be that if one will make his Law that he did no Treſ- 46k. 3. 1 ; 
aſs, that then he ſhall go quit, not good, for that cannot be pleaded in 19H. 0 3 
ar of an Action; for it ſuppoſes, contrary to the Submiſſion, that there 0 Ab. 

was no Trop ; neither can it be averred that the Award was for the Dos 56. 
ſame Treſpaſs the Action was brought for, for it ſuppoſes no Treſpaſs, Os. 
There are Controverſies between A. and B. and 4. and C. as Attor- 3 N 
ney to B. ſubmit to an Award, the Arbitrators award ſo much Money to B 
A. and that 4. and C. ſhall releaſe to each other, to the Uſe of each Salk. 

other; this is void, becauſe the Award is on one Side, for B. cannot Þ'- 3. 


take Advantage of the Releaſe, for that is to the Uſe of C. | "Raz wa 


5 
Skin. 679, Comb. 439. 12 Mod. 12 


The 
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Ax ITTRAMENT as AWARD. 
$ Leon-62. | The Award may be beneficial to the Party, though à Thing is award- 


Bar n a. ed to be done to a Stranger to the Submiſſion ; as if the Arbitrators 
ward to award that one of the Parties ſhall pay Money to the Servant of the other. 


ney to a mere Stranger is ſaid to be void. Rol. Abr. 247. But wide Salk. 74. pl. 13. where by Hole 
it is good, and ſhall be intended for their Benefit. But an Award that the Parties ſhall in ſuch 


Proportion diſcharge a Debt by Bond in which they are jointly bound, is good, though the Obligee 


be no Party to the Submiflion. Rol. Abr. 247. If two Brothers ſubmit to Arbitration, and one of 
them is awarded to pay ſo much to his Mother yearly, this is good; for the Payment being to be 
made to his Mother, ſhews it to be a Benefit to him. Salk. 4. 5 Ee 


| FRol-Rep.1- If an · Award be to pay fo much Money in Diſcharge of all Actions, a 


An Award Releaſe ſhall be intended to be awarded, unleſs the contrary be ſhewn on 
miſſis, that | 


er Pre. 


one ſhall pay 20 l. to the other at Michaelmas next, and then theother tall tone him al hc: 


tions. 


onal; this ſhall be underſtood a Releaſe to the Time of the Award, not till Michaelmas 
next. Rol. Abr. 256. * | 5 , ; | | 


page 146 44. The Award muſt be of a Thing lawful and poſſible. 


Rol. Abr. f the Arbitrators award a Thing (a) impoſſible ex natura rei, it is void; 
a5; BY but if they award a Thing which cannot be done, but is not in the Nature 
ON 7 of the AR itſelf, (5) contradictory or repugnant, this may be a- good 
sum of Mo- Award; for there is no Conſtruction to be made of the Award, but by 
ney. P be the Words thereof. | | Ae: A 
id at a 15 6 | | Z i 

wh paſt, it is void. 8 E. 4. 1. b. If they award that a Man ſhall make an Obligation immediate- 
ly, this is no good Award; for Time is required to the making. 18 E. 4. 21. but Quere, and vide 
2 Brownl. 311. andSalk. 69. pl. 1. See Ld. Raym. 247. Carth. 378. Lutw. 524. 3 Mod. 331. March 
18. Jo. 431. Cro. Car. 541. that it ſhall be done in reaſonable Time. (5) As an Award that one 


© ſhall pay 201. where he hath not 20 d. is good, for no ContradiQion appears in the Award itſelf, 


19 E. 4. 1. Awards that one ſhall turn the River of Thames, kill, ſteal, forge a Deed, Oc. are void. 


Rol. Abr. If an Award be that one ſhall make a Feoffment to another of an Acre, 


248, and immediately after deliver the Charters ; this is good, becauſe they 


M0913:359* may be delivered in the ſame inftant. 4 ; | 
Leon. 316. An Award that a Stranger ſhall(c) do an AR; is void, becauſe another 


| — 4 age in his natural Freedom is hot ſuppoſed within my Power. 


(e) But an Award to do an Act to a Stranger is good, becauſe it obliges only to an Endeavour; and 
this ſha!l be ſuppoſed to be for the other Party's Benefit. Leon. 140. 10 Co. 13 1. Rol. Abr. 249. Rol. 
Rep. 270. An Award to be obliged by Sureties, void as to the Bureties. 2 Sand. 337. 2 Bulſt. 262. 


Rol. Abr. An Award to levy a Fine is good. ; for though it is an Act of the Court ; 
249. yet by the Law and publick Juſtice of the Kingdom, it is not to be refuſed 
ward that to any Man; but if the Award be to command the Juſtices to do it, this is 
one ſhall no good Award, for the Parties in Effect pray Leave to agree from the 
furrender King himſelf, which is quite different from the Nature of a Command. 
8 ta 15 4x1. ; | | 
| hold inte the Hands of two of the Tenants of a Manor, who ſha!l preſent it, is good. Rol. Abr. 247. 


Rol. Abr An Award to pay ſo much apud domum J. S. good; for he is not bound 
0 40. to pay it in the Houſe, but as near as he can to it; or it ſhall be intended 
Rol. Rep. 6. a common Inn, and if the Party will not let him pay there, it has been 
Cro. Car. faid that the Endeavour is ſufficient, for they cannot Award any Thing 


i 185 that will make the Party a Treſpaſſer. 


3 Lev. 153. 1 Com. Dig. 384. Kydd on Awards 126. 


Jones 431. An Award that one of the Parties ſhould diſcharge the other of a Bond in 
78 gur. which both were bound to a Stranger, this is a good Award ; for it ſhall be 
zin intended that the Money was to be paid at a Day to come; and wy 


# 


# 
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he mig + then tender it and acquit the other; and if the Day of Payment 


be paſt, he may pay the Penalty, and compel the other to give a Re- | t 
Te Ann. c. 16. ſ. 12. Payment after the Day of Principal and Intereſt is good. 


An Award that one of the Parties ſhall diſcharge the other from his 
undertaking to pay a Debt to a third Perſon, a good Award; for by the 1 Mod. Rep. 
Award he is ſet in the Place of the other Perſon, and the Creditor upon 9. Beckett 
Payment 4s compellable in Equity to give a Releaſe. 1 and Taylor. 


Ld. Raym. 123, 246. Skin. 679. Salk, 70. 2 Salk. 787. Carth. 412. Comb. 439. 21d. Raym. 


898, 964, 965. Comyns 114, 183, 328, 547. 12 Mod. 8, 116, 129,-130, 234, 423, 587. Gilb, 


Eg. Rep. 202. Fitzgib. 54, 168, 270 


An Award the tenth Day of the Term to Tay the Suit, and Judgment Yelv. 35. 
given in the Action that Term, in an Action for Non-performance, and Hays and 
Non Afumpit pleaded, it was moved in Arreſt, that every Judgment Is 
iven was as # the firſt Day of the Term, and ſo the Award to ſtay the 
Suit then was altogether impoſſible; but it was held that though this 
might have been a good Objection upon a ſpecial Demurrer, where it is 
ſhewn for Cauſe, yet now the Court muſt give Judgment on this Re- 
cord only ; and it doth not appear on this Record when Judgment was 
given on the other. | | | LOT | 
I A. and Þ. ſubmit to the Award of J. S. and he awards that 4. ſhall Page 147 
pay to B, 30l. within two Months next following, and that upon Payment 2 vent. 249. 
thereof they ſhall give mutual Releaſes to one another, and within the | 
ſaid two Months C. dies, the Money ſhall be paid to his Executor, who 
thereupon muſt releaſe, for the Award creates a Duty. . 


5 2 RR { | | 1 
| \ 5, That the Award muſt be final. 1 
An Award may be good for part only, but then it muſt be final as to is H. 6. 36. 
that Part. = | | FR, — E. 4. 10. 
s | r. Re , 


An Award that all Suits ſhall (a) ceaſe is a final Award; ſo an Award 1 10 
that one of the Parties thall not (4) ſue an Obligation; for this amounts 224, , 
to an Extinguiſhment of the Debt. An Award that a Suit in Chancery Eq. Caſ. 
ſhall be (c) diſmiſſed, a final Award; ſo if the Arditrators award a (4) Abr. 48. 
Retraxit, an Award that one ſhall not (e) proſecute nor proceed in ſuch „3 
a Term, ſeems to be good; but an Award that one of che Parties ſhall 2 Win. Rep. 
be (/) non-ſuit is not good, becauſe the Party may begin again; ſo 450. 
that each Party ſhall (g) diſcontinue their Actions which they have againſt 12 Mod. 130, 


each other; for this is not a final Determination. | 423, 589. 
| Barnes 43. 


2 8tra. 1024, 1082. Andr. 28. Lev. 58. 8. P. 6 Mod. 34. S. P. (3) Rol. Abr. 54+ (e) Salk. 755. 
pl 17. 6 Mod. 282. 9 H. 7. 22. (e) Cro. Jac. 525. (Ff) 19 H. 6. 36. Rol. Abr. 540. 6 
od. 282. S. P. adinitted. (g) 5 H. 5. 22. 1 


Aconditional Award not good, becauſe not final to determine Matters Sid. 39. 

in Difference; the ſame Law where any Thing is referred to the Arbi- CroJages. 
trators future Judgment or Expoſition, 1 nlp wade ch 
If the Arbitrators award general Releaſes within four Days after the Poph. 18, 16. 
Award, and if in ten Days after the Releaſes ſo made the Party diſlike the 2 and 
Award, upon Payment of ten Shillings, the Award ſhall be diſcharged; ag or puny | 
here the Award is good, and the Proviſo to make void the Award after 189. 1 
ſuch Releaſes is altogether void and repugnant ; for if the Obligation be Grove and 
pace forfeited by Non-performance of the Award, it can never ar Saunders. 


10M0d.200, © 
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charged by the Award itſelf ; but if the Arbitrators award general Re- 


— 


8 within four oy after the Award, and if ten Days after the Award 
FS ; 


made the Parties diſſike the Award, &c. the Award ſhall be void; this 

Award is not good, becauſe not final and deciſive ; for the Parties may 

diſlike the Award within the four Days. = | 

| If the Arbitrators award that 4.. ſhall beg B.'s Pardon in ſuch Man- 
Salk. 71. ner and ſuch Place as B. ſhall appoint ; as to this Part the Award is void, 
P:5- and for the Arbitrators ought” to have made a final Determination of the 


8 Barrie. Matter themſelves, and not to have left the Manner and Place of beg. 


* 


e 5 17 derable Part, to the Judgment of B. 
— of the Parties ſhall make his Acknowledgment before the Mayor of C. is good. — 


Pide Sid. 12. ging Pardon, which in this Kind of Satisfaction makes the moſt conſi- 


| Palm. 146. When the Arbitrators award a Thing not ſubmitted, with a Reſerva- 
J 


Cro. Jac. tion to themſelves of a future Power of judging of the Matter, and they 

315,594 award a Thing within the Submiſſion, this is good for the Thing within 
the Submithon, for as to that it is final, and void for the Reſidue, 

cro. Jac. If they arbitrate that all Controverſies ſhall ceaſe, except that con 

277, 400. cerning one Bond; this is final, for as to the Rand they arbitrate that it 
| ſhall continue in Force. 5 | 


* 
* 
a 


* —_— * nne — 3 1 W TY 


** 


* 


*Page148 (F) The Confiruttion and Efett of the Award; 


and herein of the Performance thereof. 


2 Brownl. N Award, as has been ſaid, is to receive a liberal Conſtruction, and 


ht 69 to be governed by the Intent of the Arbitrators, where no Incon- 


is Horn venience will enſue ; therefore, if the Arbitrators award a Thing to be 


Ph Raym. done, without keine within what Time, the Party ſhall have reaſonable 


247. Time, becauſe they muſt intend all Things neceſſary to the doing the 
Carth. 378. Thing they award. F 5 1 


1 


2 Vent. 249. If the Award be to pay Money to J. S. if he dies, the Money ſhall be 


_ Wr. pou to his Executors ; a Submiſſion of all Actions, and an Award of a 
e 


Cro. Jae. leaſe of all Actions, except a Bond, this is an Award that the Bond 
277. mall ſtand. . 7 „„ 
Yelv. 203. An Award that one ſhall enjoy ſuch a Houſe, and pay the Rent, or 


ro. Jac. elſe the Award for enjoying the Houſe to be void, is a good Award; for 


* mY the Award is abſolute, unleſs upon his own Fault; and the Thing is re- 


like Cafe, ſerved to the future Judgment of the Arbitrators, 

3 Bull. 111+ If a Battery is ſubmitted, and the Award is, That one ſhall releaſe, and 
117. - the other pay him 100. the Releaſe muſt only be underſtood of the Bat- 
21 H. . 28. tery, and mult be firſt performed before the 10/. ſhall be paid. | 
Moor z. If an Award be, that one ſhall make a Leaſe to the other, rendering 
Cro. Kliz. Rent, the Leaſe is made, but the Rent not paid, the Obligation is not 


5 211. c. forfeited, for the Award did not reach to the ayment of the Rent, which 


(ro. Jac. 


muſt be recovered by Diſtreſs or Action of Debt; but if the Award had 
been that he ſhould pay the Rents at ſuch ſet Times, the Obligation 
would have been forfeited if they had not been paid; and in ſuch Caſe 
it is a Sum in Groſs, and payable without Demand, for the Party muſt 
offer it to ſave his Obligation, 1 5 


8 Co. 98. It is an eſtabliſhed Rule, that an Award may be good in part, though 


Sand. 32. oi 5 de g 
Ro. _ void as to other Parts of it ; and that the Party is obliged to Oe 
3 So ; : * : ; 135 N 


— 
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— 


| which is well awarded; and excuſed, as to that only which is void; but 


if an Award is good as to one Party, and void as to what is awarded to Rol. Abr. 


the other Party, the Award is void in the Whole. 256. 5 
i | Ve . 


Leon. 74+ Rob Abr. 244. Hob. 218. 4 Lev. 3. 3 Lev. 41 3. Cro. Elize 758. 


If the Arbitrators award one Thing on the one Part, and the Time ex- 36 H. 6. 12. 
-res before they award any Thing on the other Part, this is altogether 7 H. 6. 40. 
void, and contrary to their Authority, becauſe it doth not finally deter- 
mine the Things contained in the Submiſſion equally on both Parts. 
If it be provided by the (a) Submiſſion that the Award ſhould be noti- gk. 4 11,21. © 
fed or delivered to the Parties In Writing, it is no Award till notified or 1 H. 7. 5 


delivered, becauſe it 15 riot according to the Power in the Submiſſion, Vent. 193. 


. 2 ts o 2 * e. 3 (a) But if D 
| there be no ſuch Proviſion, the Parties muſt take Notice of it at their Peril; and if they do not the 
AR awarded, it is a Forfeiture of their Obligation. 8 E. 4. 18, 21, 1 H. 7. 5. Hob, 51. 8 Co. 


If ſeveral Perſons of the ene Part, and ſeveral of the other Part, ſub. Dyer 218. 
mit themſelves to Arbitrament, provided Ihe Arbitrator deliver the a- . 
ward to the Parties, or one of them, he is not obliged to deliver the s 
Award to one of each Party, but it is ſufficient to deliver it to any of the 
faid Parties. TE : | | bay 

* But if two on the one Part, and one of the other ſubn;it to an Award, *Page149 
ita quod arbitrium fiat & deliberetur utrique partium predic, ihe Delivery | 
of the Award to one on the one Part, and to the other of the other Part, 5 Co. 103, 
is not ſufficient; for each Party is cach intire Party ; for each, by Non- Moor 642. 

rformance, incurs the Penalty, and each provides in order to his Per- 3 Wt 
ormance, that it ſhould be made known to him, if the Submiſſion be by e Sk 
two, ſo that it be delivered to either Party, that is to be underſtood to 885. 
both ; and a Delivery to one only is not good. | | 

If two Men ſubmit to an Award, ſo that it be paratum deliberari parti- Hard. | 
bus ſuch a Day, it need not be averred that it was paratum deliberari, Cro. - £608 
c. at the Day, for the Publication of the Award itſelf is ſufficient. 541+ 

If the Submiilion be general, that the Award ſhall be delivered before dd on A 
ſuch a Day, it may as well be delivered by Word as by Deed; and there. Band "ot 
fore non deliberavit in ſeriptis, in ſuch Caſe, no good Plea. 5 2 — pi. 

Debt upon an Award by Word only, is within the Statute of 21 Fac. 18. 8. P. 
1. cap. 16. of Limitations, and mult be ſued within ſix Years, it is other- * Keb. 463. 
wiſe of an e e 3 1 . 
If there be an Obligation to ſtand to an Award, each ought to per 21H. 5. 28 
it on his own Part, af the Peril of his Obligation, | Hon 5 l JT 
Ro ee a 7 the Parties, and _— Av ſhall give mutual Releaſes, if he who * 

i doney refuſes it, yet, u | „ he is obliged 
leaſe, as if he aQtually received it Bak. 75. : at * WO * | 


— 


If Money be awarded and not paid, the Party may either have his firſt 41.6. 1, 2. 


Action, or Action of Debt; for if there be Payment, the firſt Wrong was 25. b. 
determined; but otherwiſe he cannot plead the Award as a Determina- 10 23 20. 
tion and Bar of the Wrong ; for ſince the Award of Arbitrators doth yo i 85 
not bind any Man's Property, as Judgments at Law do, it is fit the Vide sal. a 
Party, when he pleads it in Bar, ſhould ſhew an Execution at the Time 62. pl 1. 


appointed. 
| As to the Performance of the Award, if there be no Time limited, it 22% 

is to be performed in a convenient Time. e =" => Ws 
be excuſed by the Act of GOD, wide 21 E. 4. 70. Where the Thing awarded to be done, — 


impoſſible by the AR of a $1 ide 3 Mod. 27, 48. . 
1 - i TM ä _ 27 a, Ld. Raym. 123, 247. Stra. 116, Canth, 


331. * b 8 


* 
3 


* F< 


ARBITRAMENT an» AWARD. 


8E. 4. 10. Though an Award cannot be made Part at one Time and Part at ano- 
ther, yet it may be performed Part at one Time and Part at another; 
for the Nature of the Thing may require Performance at different Times 
„j ꝗ P ²p 70 
181 An Award for one Party to deliver a Releaſe or Bond to the other, if 
In Debt on that one Party delivers it to 4. who delivers it to B. who tenders it to the 
.. >", 9 other Party, who refuſes, this is a good Performance of the Award. 
forming an Award, by which Award the Parties were to give mutual Releaſes, the Defendant plead- 
ed that he made a Releaſe to the Plaintiff, and delivered it to J. S. for his Uſe; and this was held a 
good Performance of the Award, for the Defendant could not plead Non eff fawn, neither could he 
countermand it; and as the Arbitrators had not appointed any Place where the Releaſes ſhould be 
delivered, if the Plaintiff ſhould abſent himſelf it would be very inconvenient. Cro. Eliz. 54. | 


Rol. Rep. Tf the Submiſſion be of a Chancery Suit, and the Arbitrators award 
255. g oz that the Suit ſhall ſtay, and that one be quit againſt the other for all 
3 6. '93 Matters in the Bill, it is ſufficient Performance to ſay that the other 
Ero. Jac. feetit quietus, and though he did not procure an actual Diſcharge ; but 
340. where one by Deed is obliged to acquit another of ſuch a Debt, or ſuch 
Ft, a Suit, it is not ſufficient to ſave him harmleſs, but he muſt+ procure an 
actual Diſcharge ; but the Award here being uod ſtaret guietus, means 
no more than that the Party ſhould be 1cquitted by Force of the Award 
itſelf, and not that another Diſcharge * ſhould be procured ; and in this 
Caſe if a new Bill be exhibited, yet that is no Diſturbance to forfeit, 
without Proceſs iſſuing out, as the Sabpæœna, for till Proceſs the Party is 
2 Bulft. 96 not actually moleſted, ET | Ko, 
ee Award But if a Man ſubmits a Rent- charge to Arbitration, and the Arbitrator 
is quod aret award quad ſtaret quietus of the Rent, he who hath the Rent ought to re- 
dcguielur leaſe the ſame to the other, in Performance of this Award, for to be quit 
from an In- of the Rent ſuppoſes the Demand not in Being. ws 3 | 


formation, - 1 | 
this is not good unleſs it be actually releaſed, becauſe the King may proſecute it. 2 Bulſt. 96. 


Cro. Jace. An Award that the Plaintiff ſhall not proſecute or proceed in a Suit the 
525 ſame Term, the Entry of a Continuance is no Breach of this Award, for 
Tran otherwiſe the Party can never afterwards go on in this Action: 5 

| continue the Suit, if the Party continue it by Attorney, this is a Breach : but if the Attorney conti- 
nue it without his Knowledge, it i: no Breach. Cro. Jac. 525. 1 6 N 
3 Bulſt. 66. An Award is made to infeoff F. S. J. F. comes and defires the Party 
to infeoff 7. M. and him to the Uſe of himſelf; (and it is done) this is 

a a good Performance of the Award, for though the Conſtruction of the 

Senſe of the Award is to be taken on the expreſs Words, yet what is a 
Performance of the Award is to be taken according to the Intent of the 
| Arbitrators. | = 8 0 
Moor 3. A Man cannot plead generally the Award performed, but he ought to 
pl. 9] ſet forth the Award, and therein how he hath performed it. 


*Page150 


— 
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(G) Df the Pleadings in Awards. 
49K 3.3. IF the Arbitrators award Money to be paid at a Day to come, this is 2 
Rol, Ahr. good Plea in Bar in an Action of Treſpaſs before the Day, becauſe it 
a0: There -i debitum in præſenti, tho ſolvendum in futuro; and if he might have an 
is a Bitfer- Action of Treſpais before the Day, and recover, he may have an Action 
ence be= of Debt after the Day, and fo a double Satisfaction for the ſame Thing. 
tween 1 : | f 
Ah - | | s DF. 
Satis faction and an Award; ſor in an Accord a Man muſt plead preſent Satis fa ctich, and it is no Plea 
in Bar to plead an Accord with Satis fact ion at a Day to come, ſor in all perſonal Injuries the Law gives 
Damages as an Kquiyalent; and when che Party accepts of an Equivalent, there is no Injury or - | 


ARBITRAMENT and AWA RD. 


It was formerly held, That in an Award of a Releaſe, a Horſe, a Quart Rol. Abr. 
of Wine, to enter into an Obligation, or any other collateral Matter in = | 
Satisfaction, without Performance, was no good Plea in Bar; for were xe xx 
it a good Plea in Bar, he could have no Remedy afterwards to compel © | 
the Party to do the Thing awarded, for by the Bar the Treſpaſs would ; 

be nullified. „ e e | HE 
haut it has been ſince held in an Action on the Caſe upon a ſpecial 
promiſe made by the Defendant to deliver a Parcel of Hops to the Plain- 

tiff ® on ſuch a Day and Place, on a certain Price agreed on, &e, to which Page isi 
the Defendant pleaded in Bar, that after the Promiſe made, both he 6g 
and the Plaintiff referred all Matters, and that the Arbitrators-awarded 

that the Defendant ſhould releaſe the Plaintiff, and that he ſhould releaſe 
the Defendant of all Actions and Demands whatſoever; and alledged, 
that from the Time of the Award hitherto, he was always ready, and yet 

is, to releaſe the Plaintiff according to the Award, &c. And upon De- Py 
murrer to this Plea, after ſeveral Debates, it was adjudged, that this : 
Award was no Bar to the Action, becauſe nothing was awarded but only 
mutual Releaſes from each other, ſo that the Award itſelf is no Bar, but cath, 378. 
the Thing awarded, when executed, would be a Bar; and a Difference between 
was taken where any Thing is awarded in Satisfaction, there the Award Freeman 
itſelf is a Bar before it is performed; but where nothing is awarded but andBernard 
Releaſes on both Sides, there, when the Award is executed, the Releaſe aQudged, 
will likewiſe be a Bar: And the Court held, that the Defendant may Salk. 5 +, 8s 
bring his Action againſt the Plaintiff for not releaſing according to the pl. 1 
Award, and therein ought to recover all his Damages and Colts loſt in Raym. : 
the Action againſt him. 5 1 3 5 
S. C. and the Difference there taken, that by awarding a collateral Thing to be done, a new Duty 
is raiſed, and the old diſcharged, and then it may be pleaded in Bar, though not executed; ſecus if 


a Releaſe only be awarded, which created no new Duty. Vide Carth. 188. 


The above Caſes muſt be underſtood where the Action was brought be- Keilw. 121. 
fore the Time for performing the Award was expired ; for if an Award _ Abr. 
be to pay Money at a Day to come, and the Money be not paid at the — 5 75. 
Day, and afterwards an Action of Treſpaſs be brought, this is no good Hob. 49. 
Plea in Bar, for no Man can plead. this in Bar without ſhewing he has Raym. 450. 
paid the Money; for it is againſt natural Juſtice to make one Default and Salk. 59. Pl. . 
Wrong an Excuſe for another; but if the Party tender it at the Day, and 245. * 
the other refuſe it, then it is a good Plea in Bar, it being his own Fault, Can. 358. 
and he hath ſtill a Remedy for the Money. | 3 Mod. 337. 
If in an Action of Debt upon an Award, the Plaintiff declares that the eon 52. 
Arbitrators did make an Award that the Defendant ſhould pay unto the That the 
Plaintiff 10/, this is a good Declaration, though nothing is ſhewn to have Plaintiſt 
been awarded on the other Side; for it is ſufficient for the Plaintiff to ſet may declare 
forth that Part of the Award which intitles him to his Action; and if the r | 
Defendant will impeach the Award for any Thing, he muſt ſhew it ſpe- pork ey, 
cially on his OWn 2 „ ; 5 | $4 Lit. Rep. ES 


| = Bir © 
Vide Mod. 36. Comyns 328, 547. 2 Will. Rep. 450. 3 Will. Rep. 187, 190, 36 1. Sid. 161. S. P. 


— — 


8 — 


of Complaint, and therefore a preſent Satisfaction is a good Plea ; but where the Wrong · doer pro- 
miſes a future Satisfaction, the Injury continues till Satis faction is made, and conſequently there“ 
is a Cauſe of Complaint in Being, and if the Treſpaſs were now barred by this Plea, he can have 
no Remedy for the future Satisfaction, for that ſuppoſes the Injury till to have Continuance; but 


where Perſons ſubmit to Arbitration, the Arbitrators are Judges of the Injury; and if they award 
Money payable at a Day to come, that is a good Award, and may be a good Plea in Bar to an Ac- 
tion of Treſpaſs brought in the mean Time, becauſe this jhereby becomes an immediate Debt at- 
tainable by 3 $ 4. 7+ Plowd. 5» b, S 3 | 


a 5 ; : 3 7 x hos Þ 2 5 6 5 
. 7 1 FE ; * + : £ — . - 
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- ARBITRAMENT and AWARD, 

Sand- 226, In an Action of Debt upon'a Bond conditioned for the Performance 
Veal and of an Award, the Defendant pleaded that the Arbitrators did make an 
Warner; Award that the Defendant ſhould pay to the Plaintiff 3100ʃ. and ſhould 

5 vy Ng omg Eive to the Plaintitf a general Releaſe, and pleaded that he had paid the 
N en 04k Money and given a Releaſe e but did not ſnew what on the 
adement Part of the Plaintiff was awarded to be done; and the Plaintiff replied 

br the De- without ſnewing the other Part of the Award in his Replication, and took 
fendant, but Iſſue that the Defendant had not paid the Money; and the Defendant 
barer me put in an inſufficient Rejoinder, upon which the Plaintiff demurred ; 
diſcontinue, and per Cur? the Plaintiff cannot {OL becauſe the Award as 
decauſethey ſet forth and agreed in Pleading is void; but if the Plaintiff would have 


1 ＋ helped himſelf, he ought to have ſhewn the other Part of the Award be. 
2 4 my fore he had taken Iſſue. %%% 8 
in the Pleading, for which the . reprehended Sanders, who excuſed himfelf by Reaſon 
ol the Severity of the Award, 2 Keb. 568. 8. C. i 5 5 


If in Debt upon an Obligation conditioned for the Performance of an 
Award, the Defendant ve nullum fecerunt arbitrium; and the Plaintiff 
replies, and ſhews the Award, he muſt alſo ſnew the Breach, without 
which he hath no Cauſe of Action, for the Obligation is guided by the 
8 Condition, and though the Defendant can make no Anſwer to the Breach, 
2 pagei g62 yet it ought to appear to the Court that the Plaintiff hath Cauſe of 
Yelv. 152. Action. et „„ 5 
Cro. Jac. | ; . . Yo 5 
220. 10% S. P. arguends, vide Stile 429. where it is ſaid that the Plaintiff can aſſign only 
ä one Breach. £57 ; ; e | | SES 
Sid. 290. But if in Debt upon Bond to perform an Award, and Oyer of the Con- 
86 dition, the N ee non ſubmifit, the Plaintiff (a) need not aſſign 
eads a à Breach, for the Defendant puts the whole Streſs of his Caufe upon a 
deaſe, Matter antecedent to the all ging a Breach ; for if there be no Submiſ- 
Brownl. 90. ſion there could be no Award, conſequently no Breach of it. 


Telv. 79. | 
Ten. 0% If in Debt upon an Obligation conditioned for the Performance of an 
On en 7 Award, the Defendant ſhews that the Arbitrators did make an Award, 
80 that the Defendant before ſuch a Day ſhould pay to the Plaintiff 100“. or 
ed by chree otherwiſe ſhould procure one 4. being a Stranger, to be bound to the 
Judges a- Plaintiff for the Payment of 1 2/, per Annum to the Plaintiff for his Life; 
3 and the Defendant pleads that he bath performed the faid Award, and 
| thatthe  #be Plaintiff replies, that the Defendant hath not paid the ſaid 100/.with- 
Flaintiſr out ſaying, nor hath procured 4, Ic. yet this is a good Replication, for 
ſhould have the Award as to that Part is merely void, and therefore the Plaintiff (5) 
mern * need not take Notice thereof. 0% 1 W 
ward, and thereupon the Law would haye adjudged one Part void, and not to be done. Leon. 140 


— 


Free as 1 N 


% w# «© 
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_ Godb. 1656. 2 Rol. Rep. 40. ? | = bes 
* It would haye been better if the Plaintiff had ſhewn, that neither the one Thing nor the other 

had been done. 7 = | 4 
| Bromnl. In an Action of Debt upon an Award, it is not (c) neceſſary for the 
Plaintiff in his Declaration to lay Time or Place where the Award or Sub- 
(e) But miſſion were made; but if the Defendant denies either, the Plaintiff may 


% 


yvonne reply, that the Award or Submiſſion was made at ſuch a Place. © — 
aded in 1 


r of a Treſpaſs, a Place muſt be laid where the Submiſſion was made. Cro. Eliz, 66. The Plain- 
tiff need not ſet forth the Prefers in Curia, becauſe it is no Deed, Stile 459. od. 
| + Sed qu, At beſt, the ſaſeſt Way would be with a Freferr, - ' if ne 


— 
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' ARBITRAMENT. % AWARD. 


: re be a Submiſſion to the Awardof J. S. ſo that the ſaid Award .. 

Wil: 6 Re his Hand and Seal at or before the 5th Day of Sep:ember 7 5 Jace 

following, ready.to be delivered at the Shop of F. N. in the Exchange, ky two 

London, and in an Action of Debt upon an Award made thereupon, the Judges ; 

Plaintiff declares that the ſaid J. v. under his Hand and Seal the 4th. ane the 9 

Day of September following, apud Caſtrum Eborum, did make an Award 11 ine 

ad tunc £5 ibidem parat* to be delivered at the Shop of the ſaid J. N; publication 

in the Exchange, London; this is no good Declaration, for the Parties there, and 

are not bound to take Cognizance of the Delivery elſewhere than at Allegation 4 

the Place appointed. © "OI 1 neat _ 
ive the ſaid Shop in Londen, was well enough ; but it was adjourned. 2 Rol. Rep. 193. 

| 2 3 Mod. 33 1. S. C. cited as if-adjudged. Vide 2 Lev. 68. © : Nee | 


* The Opinion of the Chief Juſtice ſeems beſt. 


* Ot ww uw = #5 rol} 7 kw ww OS 


If in Debt upon an . e conditioned for the Performance of Sid. 370. 

an Award, ſo as, c., the Defendant pleads no Award made, and the Plain- 

tiff replies, that ante exhibitionem billæ, ſcilicet the 24th of June (whick 

was a Day within the Submiſſion). the Arbitrators made an Award, &. 

and the Defendant demurs generally, the Piaintiff ſhall have Judgment, $ 

for though the Plaintiff ought to have replied, that the Arbitrators made 

their Award before the Day limited to them, yet this is Form only, and 

helped by a general Demurrer. 8 | 

lf in Debt upon a Bond conditioned for the Performance of an Award, 1 

ſo as it he made, &c. and ready to be delivered to the Parties, or to 1 Mod. 15. 

| ſuch of them who ſhall deſire the ſame; the Defendant pleads nullum 12 Mod. 4, 

_ /:cerunt arbitrium, and the Plaintiff replies, and ſets forth the Award, 120, 234, 
and ſhews a Breach, but doth not lay that it was ready to be delivered to 3/7: | 

the Defendant, yet this is a good Replication ; for when the Award is 8 5 17 A 
made it is ready to be delivered to the Parties, or to ſuch of them who 247,533. 2d. 
deſire it, ſo that it muſt be deſired z and if denied, the Party may plead 989, 1039. 


that Matter ſpecially. | - pn hg | 
| 09, 514, 
705. 3 Will. Rep. 187, 190. 361. Comyns 114, 328. Barnes 41. 2 Barnes 53, 55, 140. But 
ſor thus vide Letter (F) ſupra. . 8 a | 7 A 5 . 


* If in Debt upon an Obligation conditioned for the Performance of an Page 133 
Award in Writing, or by Word of Mouth, the Defendant-pleads no Award 
made, and the Plaintiff replies, that at the Time of the Bond and Award, 2 Vent.242, 
he had an Action againſt the Defendant for ſcandalous Words, and that Harſon and. 
the Arbitrator ore tenus did declare and publiſh his Award in Manner fol- ode. 
lowing, wiz. That the Defendant ſhould pay to the Plaintiff 12 Guineas, 

and all ſuch Money as he had expended circa proſecutionem placitat* pred”, 

&c. this is a good Award, and well ſet forth, although the Award doth _ 

not mention any Suit before; for he that ſets forth a parol Award is not (Rut if the 
(a) tied to the very Words, but it is ſufficient to ſhew the Effect and Award had 


Subſtance of what was awarded by Word of Mouth, been in 
| : | | - Writing in 


uch Form of Ex preſſion, it had not been good. 2 Vent. 242. agreed per Curiam. 


A Man cannot plead generally the Award performed, but he (3) ought Moorg. l. 9. 


to ſet forth the Award, and ſhew how an perineal it, (?) 6x hn 
„ : ; | ple Award bet 

pay the Rent mentioned in ſuch an Indenture, the Defendant in pleading Performance need not ſet 
orth the Indenture, but refer generally to it. 1 Vent, 87. But if it be to be paid in ſuch Manner 
and at ſuch Times as is expreſſed in the Indenture, then it muſt be ſet forth at large. Vent. $7. 
80 if an Award be to pay Money given dy Will. Vent. 88, e | 


In. pleading a.Countermand to a Submiſſion to Arbitration, it need 8 Co. Ls. 
not be alledged that the Party gave Notice to the Arbitrators, for with= 
Yor. k X | M Teal 


m- 
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> 8 3 33 It the Submiſſion be by Word, though the Award be by Deed, the Par. 
2 Sand. 65. ty may (c) wage his Law; for though a Deed cannot be diſſolved with. 
(e) And out Deed, yet a verbal Contract may be diſſolved by Word only; and 


1 1 807 EAR this in its Original is a verbal Contract. % Op 
95 on o | | a : 
'Debt will not lie againſt the Adminiſtrator whoſe Inteſtate was Party to ſuch an Award. Cro. liz. 600. 


Salk. 22. pl. 9g. If in Debt on a Bond for Performance of an Award, the, Defendant 
Id. Raym- pleads no ward, and the Plaintiff ſets forth an Award with a Prefert in 


Pot. 76. ff an Award be made, that certain Buildings erected on a Wharf, which 


1076. 


Arxnitt and enough, for the Date ſhall be e hi the making the Award, 
Breame. as a Deed takes its Date from the 


regeise 1 Aſſault and Battery. 


Pulton 4. a. A N Aſſault is an Attempt or Offer with Force Sid Violence fo do 


2 Rol. Abr. 


Hank. P. C. within the Reach of it, or by holding up one's Fiſt at him, or by dran 
233: ing a Sword and waving it ina menacing Manner. Ft 


y IDLE * * 88 Ry 2 ; 9 * YE * LED — mY : 
8 ** 3 x ” * 
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ä *ARBITRAMENT axnv AWARD. 
out that it is no Countermand; and therefore if no Notice be given, If. 


ſue may be joined upon the Point quod non revocauit. 


. Cur', and the Defendant craves Oyer, and then demurs for Viriance be. 


it is ſaid, that the Plaintiff need not ſet forth a Prefert thereof im Curia, becauſe it is no Deed, , f | 
Bu it is the ſafeſt Way. But the Court would probably give Leave to amend. Fi. 


pl. 18. were a Nuiſance to the Plaintiff, ſhould be pulled down within thirty. 
eight Days from the Date of the ward, tc. and upon nul agard plezd- 
6 Mod. 244. ed the Plaintiff ſets forth an Award, but without Date; yet this is wel 


livery, though actually dated on 
another Day. ** 5 5 | 


— at — 
— — * TY 


bt. A. 4 


(A) What thall be ſaid to be an Aſſault, 15% 
(B) What ſhall be ſaid to be a Battery. 154. 
(C) Jn what Caſes they map be juſtified ; and 

herein of the Manner of ſetting fozth ſuch 


.. Juftification. 155. 
(D) Jn what Manner they are to be punilhed. 156, 


— 8 — — C — 


— a — —_— 


(A) Uhat Hall be {aid to be an Aſſault. 


6 Mod. 173. a corporal Hurt to another, as by ſtriking at him with or with- 
out a Weapon, or preſenting a Gun at him at ſuch a Diſtance to 


" 2644 286. which the Gun“ will carry, or pointing a Pitch-fork at him, ſtanding 


EE, But 


Uch 


on 


! 


_ Coſts, and few (if any) Judges would certify. 


| AYE Injury whatſoever, be it never ſo ſmall, being actually done to 


ASSAULT axpd BATTERY. 

ir 4 lays his Hand on his Sword, and ſays, that if it avere not 
WF £4 7 we not ee . Language from you ; this is no Aſſault, 2 Keb. oy 
for it is plain he did not elign to do him any corporal Hurt at that Law ofEvid. 
Time, and a Man's Intention muſt operate with his A& in conſtitut- 235. pl. 60. 


. 15 Güb. Law of 
ing an Aſſault. „ Ruvid. 236. 


8 


Tt ſeems agreed, that at this Day no Words whatſoever, be they ne- Hauk. P. C. 
ver ſo provoking, can amount to an Aſſault, notwithſtanding the many 134. 
antient Opinions to the contrary “. 3 5 _ 2 oy. 
Language is given, without reaſonable Cauſe, and the Party offended is tempted to ſtrike the other, 
and on Action brought, and the general Iſſue pleaded, few Juries would give Damages to carry 


4 


Every Battery includes an Aſſault, therefore, if the Defendant be found Salk. 384. 

‚ it is ſuffici h pb 36. 
guilty of the Battery, it is ſufficient +. | eee 
| : | ; ES | 134. + But 
unleſs 408. Damages are given, or the Judge certifies, the Plaintiff will not have more Coſts 
than Damages. 5 1 | Con ; 


\ 


fo. / 


(B) That ſhall be ſaid to be a Battery. 


the Perſon of a Man, in an angry or revengeful, or rude or inſolent gy 1495 
Manner, as by ſpitting in his Face, or any Way touching him in anger, Id. Raym. 


or violently joſtling him out of the Way, are Batteries in the Eye of the 62, 231. 


Law i. | | Sa k. 4%. pl. 


2. Sid. 441. 


Mod. 3, 36. 3 Lev. 404. Hawk. P. C. 134. J So is treading upon the Toes, or any Kind of - 
_ corporal Injury, deſignedly done. pL | | 


But to lay one's Hands gently on another whom an Officer has a War- 2 Rol. Ahr. 
rant to arreſt, and to tell the Officer that this is the Man he wants, is 54. | 
not a Battery. ., | | | DE COTE” pg * 
So if two by Conſent play at Cudgels, and one happens to hurt the Balt. c. 22. 
other, as their Intent was lawful and commendable, in promoting Cou- Bro. Coron. 
rage and Activity, it does not ſeem to amount to a Battery. as | 

So if one Soldier hurts another by diſcharging a Gun in Exerciſe; ® Hage 165 
this cannot amount to a Battery, though if it be done without ſufficient Hob. 134- 
Caution he is liable to an Action at the Suit of the Party injured, 2 I” Abr. 


"TG 


— 
* 
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Jn what Caſes they may be juſtified ; and 


(C 
„ 101 of the Manner of letking oꝛth ſuch Jul: 


tilication. 


| 1 an Officer, having a Warrant againſt one who will not ſuffer himſelf Vide Hawk. © 
to be arreſted, beat or wound him in the Attempt to take him, he may F. 55 ee. 
| rs it, So if a Parent in a reaſonable Manner chaſtiſe his hild, or a AV orcs 


. o * * . bo A h iti 
aſter his Servant, being actually in his Service at the Time, or a School - 3 


x, | M 2 maſter 


* ow 


8 * F *% = - . 2 4 * 5 15 ; 28 ; C * 
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%%% INSSADLT ann BATTERY, - | 
This muſt maſter his Scholar, or a Gaoler his Priſoner », or even a Huſband his 
8 Wife; or if one confine a Friend who is nad, and bind and beat him, 
attempts to c. in ſuch a Manner as is proper in his Circumſtances ; or if a Man 
ef ape, or is force a Sword from one who offers to kill another; or if a Man gently 
extremely lay his Hands on another, and thereby ſtay him from inciting a Dog 
Leet joe againft a third Perſon ; if I beat one (without wounding him, or throw. 
Tefuſes to ing at him a dangerous Weapon) who wrongfully endeavours with Vio- 
Fretire to lence to diſpoſſeſs me of my Land or Goods, or of the Goods of another 
© Bed, Sc. in delivered to me to be kept for him, and will not deſiſt upon my laying 
due Time, my Hands'gently on him and diſturbing him; or if a Man beat, wound 
TO IRR. or maim one who mikes an Aſſault upon his Perſon, or that of his Wife, 
| Tat, Parent, Child, or Maſter ; or if a Man a with, or beats one who at- 
&c. to the tempts to kill any Stranger; in theſe Caſes it ſeems the Party may juſ- 
great Diſ= tify the Afſault aid Battery. Y 5 a | 
hole wit. 5 . 
tho | | | 
Gbled 152. And on an Indiement the Party may plead Not uuaeys and give the 
ſpecial Matter in Evidence; but in an Action of "Treſpaſs he muſtplead it 
ſpecially. ; | | I 
id. 444. N In 2 Action of Battery the Defendant pleads that he was Maſter of a 
2 Keb. 623. Ship, and that the Plaintiff being his Carpenter and Servant in the Ship, 
Vent. 70. negleRed his Duty, and gave him ſaucy Language, and that therefore 
S. O. Aubrey moderate caftigavit ; 37 replies non moderate caſtigavit, and Iſſue 
— 1 joined, and Verdict for the Plaintiff ; and in Arreſt of Judgment it was 
_ weHead of inſiſted, that moderate caſtigavit was not a pertinent Negative, the pro- 


i | being 7mmoderate caſtigavit ; but the Court held it well enough, 


— 


pPleas and per Iſſue being a 
hs hee eſpecially after Verdict. | 

A ev. 89. : : : hl | 5 3 5 
Brownl . Godb. 257, 2 Bulſt. 215. Hob. 221. Yelv. 157. Goldſ. 5. Cro. Elie. 93, 268. 

Rol. Rep. 19. Moor 846. 2 Lutw. 1451. Carth. 280, 491. Ld. Raym. 2 13, 252, 454+ Salk. 
144. See Comyns 76. 12 Mod. 386. Salk, 207% * 


uk The general Replication, De injuria frofria, abſyue tali cauſa, is the proper Replication. 
- I 1 N 5 | 


%. 


Sid. 246. In an Action of Aſſault and Battery, and Wounding, it was laid with a 
Keb. 884, mutilavit & ſiniſtr* Brach* fregit ita quod uſum finiſtri Brachii amiſit; to 
* this the Defendant pleaded de for QA Jault demeſne ; and on Demurrer it 
Danny and Was ſhewn for Cauſe, that this being a heinous Battery, and amounting 
Lucy. to a Mayhem, he ſhould have ſhewn to the Court that the Aſſault was 
Vide Cro. with ſuch Violence, that he could not otherwiſe defend himſelf but by 
Pe. 2861. maiming the Plaintiff; and the Pleading ſhould have been, that the lain- 
pe 755 tiff Mayhemaget & wulneraſſet the Defendant Nif,, Sc. * Bur MeCourt 
held the Plea good, and that it was Matter upon Evidence, whether the 
' Aſſault were proportionable to the Battery; for if it were not, the Iſſue 
would be for the Plaintiff, although the Plaintiff did make the firſt Aſ- 
2 Inſt. 316. ſault; for every Aſſault will not juſtify every Beating, but it muſt be 
9 ſuch a one as may draw a probable Danger and Fear upon the Perſon 
| upon whom it is made, — 1 | 5 
page 195 Mp Aſſault, Ac. the Defendant pleaded fon Aſſault Demeſne, and 
Lev. 232, the Flaintiff replied, that he was ſtanding at his Gate, and that the De- 
Sid, 441, fendant being on Horſeback offered to ride over him, whereupon he 
Mod. 36. molliter aſſaulted the Plaintiff in Defence of himſelf, guæ eſt eadem, c. 
_ 21M0d.229. and on Demurrer to this Replication it was adjudged to be ill, be- 
2% Raym. cauſe he thereby had confeſſed that he had made the firſt Aſſault; for 
- 2Keb. 595, be ſhould have pleaded molliter manus impoſuit to hinder the Riding 
8. C. be- over him, e e „ 
teen Jones 
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ASSAULT AND BATTERY. 

Treſpaſs for ſſault and Battery, the Defendant juſtifies by a mol. Sid. 195. 

. and =" for due Serre gien of the Defendant as his 3 5 661. 

and pleads over, that ſince that Time the Plaintiff exonera vit & relaxa- sse | 
vit (without ſaying per ſeriptum) to the Defendant the ſaid Matter; to . 

this Pie: it was demurred for Doubleneſs ſpecially ; and the Opinion of 

the Court was, that it was double; for though the. Releaſe be not ſuf- 


ficicntly pleaded, yet it is pleaded fo as Iſſue might be taken upon it, _ 


which will make it double“. | 1 e 
ſuch Cajes, may now plead as many, different Pleas, as may be requiſite, by Virtue of the Statute 
4 Ann. c. 16. f. 4. 2 . | * 


fen- 


— _ — hd 
— — — 


* 


(D) Jn what Manner they are to 


be puniſhed. 


JAE ; ; I | 
Action at the Suit of the Party, wherein he ſhall render Damages, 25 
Sc. and alſo to an Indictment at the Suit of the King, wherein he ſhall dant is nog _ 
be fined according to the Heinouſneſs of the Offence +. | ” Net. 

Bail, unleſs the Battery be grievous; in which Caſe the Writ may be marked for ſpecial Bail. 
Carth. 278. An Action of Aſſault and Battery is within the Statute which gives no more Coſts 
than Damages. Vent. 256, For the Penalty for aſſaulting of a Servant of a Knight or Burgeſs in 
Parliament, vide the Statute 5 H. 4. c. 6. For puniſhing thoſe who afſanit any coming to Parlia- 
ment, or to tn King's Council, 11 H. 6. e. 11. Concerning an Aſſault on a Privy © ounſellor in 
the Execution of his Office, 9 Ann. c. 11. For which vide Tit. Fe/ony. For beating or challengin 
to fight for Money won at Play. 9 Ann. c. 14. and Tit. Gaming. For the Offence of aſſaulting in 
Church or Church-Yard, ſee 5 & 6 E. 6..c. 4. And that Churchwardens who whip Boys for play- 
ing in the Church, or put off the Hats of thoſe that fit there with them on, or who gently lay their 
Hands on an excommunicated Perſon to turn him out, are not within the Statute Sand. 13, 14. / 
Sid. 30 1. For ſtriking within the King's Palace, ſee Hawk. p. C. 57. f In trifling Caſes, and 


E22 Perſon guilty of an Aſſault or Battery, is ſubject both to an Ed 5 | 


1 5 in moſt, the Attorney General will grant a Noelle Preſequi, unleſs the Party will diſcontinue 
0 zis Action, if brought, or if not, undertake not to bring an Action: If Indi ments, tried, and 
t Deſendant found guilty, the Court will in general, ſet but a ſmall Fine, unleſs the Party under- 
7 takes, not to bring an Action. | | s - 35 88 
- | 

y | . 

* —ů — — — 

ne 

ue 

- 

be 


* ASSIGNMENT. uwgy 


on 

wy | A N Aſignment.is the Transferring and ſetting over to another ſome 
5 Right, Title or Intereſt in Things, in which a third Perſon, not 
ic a Party to the A/ignment, has a Concern and Intereſt. How far 


the Privity of Contract is deſtroyed by the Aſſignment, and what Reme- 
dies the Parties may have againſt each other, is ſet down under the Head 


of Covenants ; and therefore I ſhall here only conſider, 


- 1 \ 
I * 2 


Ne (A) Chat | 


. * 
£24 
* 1 


. 


zj i 


(A) That Things are allignable. Foy © 


co. Lit.214 A Poſſibility, Right of Entry, or Thing in Action “, or Cauſe of 1 
Rol. Abr. Suit, or Title for a Condition broken, cannot be granted or af. Eg 
376. ſigned over by Law ; for if this were permitted it would promote Main- WE, 
FP. : and prove prejudicial to ſuch as, being able to contend with 1 
26. Pl. Is ILY ONs 12728 Pr ts n 2 50 5 8 * TO 

7 thoſe with whom the original Contract was, might find themſeves de- 20 
* Bills of preſſed by a powerful Adverſary. | | 3 


Exchange „ 
are aſſignable by the Law of Merchants , and Notes, by Stat. 3 and 4 Ann, c. 9. 


5 Co. Lit.233. But though a Bond, being a Choſe in Action, cannot be aſſigned over 

(a) And by ſo as to enable the Aſſignee to ſue in his (a) own Name, yet he has by the 
the modern Aſfigument ſuch a Title to the Paper and Wax, that he may keep or 
Practice he cancel it. 5 | e „ | 5 
may ſue for - | YN | 

it in the Name of the Obligee, as bis Attorney; but there ſhould be an expreſs Authority, in- 
ſerted in the Aſſignment. ' | ef | . 


2Vern. 595, Alſo in Equity a Bond Is aſſignable for a valuable. (4) Conſideration 
(5) There paid, and the Aij;gnee alone becomes intitled to the Money, fo that if 
mulſt-bea the Obligor after (c) Notice of the Aſſignment pays the Money to the 


x eee Obligee, he will be compelled to pay it over again. { - 


3 Chan, Rep. 90. (e) 2 Vern. 540. But Payment to the Obligee without Natice of the Afign- 


ment, i» good. Chan. Ca. 232. See Ld. Raym, 683. - 
Vein. 448, | An Aſſignee muſt take it ſubje& to the ſame Equity that it was in the WY"? 
| Hands of the Obligee; as if on a Marriage-Treaty the'intended Huſband 
enters into a Marriage-Brokage Bond, which is afterwards aſſigned to 
* Creditors, yet it {till remains liable to the ſame Equity, and is not to be 
| carried into Execution againſt the Obligor. _- + ; | 
3 Lev. 312, It the Adminiſtrator of a Conuzee of a Statute extends the Lands, 
Steph ns & and a Liberare is returned, and before Entry or Recovery of the Poſſeſ- 
Huoham. ſion the Adminiſtrator aſſigns his Intereſt, the Aſſignment is void, for 
4 Hod. 48. by the Liberate he has accepted the Poſſeſſion, and is eſtopped to ſay the 
2 Salk. + 85 contrary, and then by ſuffering the Owner of the Lands to continue in 


. C p.. 1. Poſſeſſion, this turns his Poſſeſſion into a Right, which is not aſſigna- | 
1 ble before the Poſſeſſion be regained by Ejectment or Re-entry, or ſome 
lawful Means. ; I SM * 
10 Co. 47. If there be a Deviſe of a Term to A. for Life, Remainder to B. B. can- SU 


83 8 Foiſibiſity, for 4. may outlive the Number of Years. 
2 Vern, 563. and vide Duke of Norfo/#; Caſe, 3 Chan. Ca, fo. 1. ; 


For this vide not in the Life-time of A. aſſign his Intereſt, becauſe he has but a bare 


/ Io | 

Page 158 A Perſonal Truſt which one Man repoſes in another, cannot be (4) 

(a) 2 o 50 aſſigned over, however able ſuch Aſſignee may be to execute it. 

cannot aſe | Fx 12 55 

en his I ruft. 4 Inſt. 85. wide Head of Tut; nor a Guardian. Vaugh. 180. Whether 
- Pawibroker, by reaſon of the ſpecial Property he has in the Pledge, can aſſign it, C. & vs 

1 Bulit, 31. Owen 124.* Ra | 5 2 | 


* as the Owner cannot recover the Poſſeſſion of the Goods, without tendering Principal and! 
© gal Intereſt, why cannot the Pawnbroker aſſign his Intereſt ? 0 Me 
1 * 


| Vide the Several Things are aſſignable by Acts of Parliament, which ſem not 


Leak. agnable in their own Nature; as Promiſſory Notes, by 3 & 4 4n 


VVV EY ; 


Bail. Bonds by the Sheriff, by 4 Hun. cap. 16, fed, 20. a Judge's | 
Es and proſecuting a Felon'to Conviction, by 10 9 | 
11 . 3. cap. 23. Heck. 2. à Bankrupts Effects by the ſeveral Statutes of. 
(Bankruptcy, 5 15 | | . 
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c N (a) Aſſiſe is a Remedy which the Law hath appointed for the ee 
x AReſtitution of a F reehold, of which the Party has been diſſeiſed, and Signifi- 
| „ and appears to have been in Nature of a Commiſſion to put the cation f 
-D. ficiſec in Poiſeſſion by Trial at one Aſſiſes. . ay WO | 
* a 25 "Ha 4 _ vide Co. Lit. 
3. b. 154. b. 159. b. It ſeems to have been of Norman ExtraQion, vide Cuſtomier 16. and to have 
een introduced in the Reign of H. 2. tobe à more eaſy andexpeditious Method of recovering the 
IN SF rcchold than was obſerved in the Writ of Entry; hence the Writ of Entry was afte wards called 
if „ Writ of Entry in the Nature of an Aſſiſe. Vide Fleta 214, 215. Glanwil ſays it was Ke gale 
he guoddam Beneficium clementia Principis de cencilio Procerum Foj ulis inuultun. Glauvil, c. 5. fol. 17. 
gu. Aſſiſes are now ſeldom made uſe of except for the Recovery of Offices, 
being ſupplied by other Actions leſs perp ed, and which yield a more 
h expecitious Remedy; but as they are ſtilar Force, it may be proper to 
3 the following Heads: 
| to | Ws. 
o be 0 J the Foꝛm 
nds, Far 
ſſeſ a 3 | . 60. 8 | 
25 iin is ſufficient to maintain an Al⸗ 
the . y | | 12 c 
bel Demandant muſt ſet fozth his 
Poms 9 85 
, Can- ——— _ — — 
) Of the Nature of an Aſſiſe, and the Fozm of *Pagersg | 
the Pꝛoceedings on it. N | 
he (/) 1 . 1 . 125 . "1 | : 
| A FI (6) are twofold; Firſt, An Aſſiſe of a Man's own Poſſeſ. F. N. B. 197. 
1 11 ſion, and that was called an Aſſiſe of Novel Difjeifin, which was a Pleta, lib. 4. 
8 # ommiſſion to the Sheriff to reſerve the Tenements with the Chattels ©; _ _ 
| found in them, and put them in Pei il a Jury had tried the Cauſe, wh 2 S | 
> Who were by ſuch WriF authorized te&be returned at the Aſſiſes by the e Cm 
m Sheriff; and by the original Practice in this Aſſiſe, the Sheriff uſed to take i, vide Co. 
he Tenements, together with the Chattels found in them, int his ow) Lit. 153 154, 
em nd olieſſion, till the Right was tried ; but becaule this proved inconvenient, 7 1 
1 4 T that the Sheriff could not keep ſuch Poſſeſſion, and turn it to the bett — 
(ab | "TM J's ; S 


5 5 
* XP 
9 os 5 % 


* 


%, 
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Advant pecially where ſuch an Aſſiſe was long in Dependance, 

A metho- therefore the Practice altered, and the Tenant was continued in Poſſeſ- 
dical good ſion until Judgment; and by ſuch Writ the Jury were impowered to in. 
3 quire of Damages, becauſe the Sheriff was to reſeize the Chattels as well 
- of real Az. 35S the Frank-te:iement; and therefore ſuch Damages being aſſeſſed by 
tions.) the Jury were awarded to the Tenant that recovered, as well as the 


| Frank- tenement. Jö TEC, 
F. N. B. 195. The ſecond Sort of Aſſiſe is an Aſſiſe af Mortdancefter, which was, 
Booth 206. Niece died ſeiſed of the Lands, and à Stranger abated; then the Heir 
: ' * had ſuch Writ, and to ſuch Writ was required an immediate Deſcent, as 
the Scatute of Gloucefter, cap. 6. it extended to Uncles and Aunts, Ne- 
phews and Nieces, beeauſe Abatements had frequently happened upon 
purſue their Writ of Entry as at Common Law. 
Form oſthe Chancery, directed to the Sheriff, commanding him to return a Jury, 
Reg. 197. 3 | ; | a F, 3 i 
Plow. 73, 418. F. N. B. 178. Booth 2 10, 267. The Demandant is to find Surety to proſecute, 
ani this he may do before the Sheriff, or in Court, if the Sheriff returns that he hath not found 
Piedges. Booth 267, 43 l os Eo 


2 


2 Init. 308. where the Father, Mother, Brother, Siſter, Uncle, Aunt, Nephew, or 

from Father to Son, or from Brother to Siſter originally; and it ſeems by 

the Death of ſuch Relations; but the more remote Relations were left to 

e The firſt Proceſs in this Adion is an original Writ iſſuing out of 
Writ, be (who are called the Recognitors of the Aſſiſe). 


— 


E 
8 Fd 
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F. N. B. 117. Aſſiſes are to be taken in the King's Bench or Common Pleas for the 
77 jv County in which they ſir, and for all others are to be arraigned in their 
d Charta, (C) proper Counties, but are to be adjourned for Difficulty into the Con- 

c. 12. Aſ- mon Pleas, as the Court Which has Juriſdiction in all Civil Actions. 

ſiſes are ap- „ . ; 

pointed 5 be taken i fropria Comitatu ; thereupon an Adjournment i Banco f ropter diff.cultatem 
c. is given: but it was held no Adjourament could be made by virtue of this AQ, unleis the 

Jurors gave a Verdict, whereyuponiby Weltm. 2. c. 3. an Adjournment is given in Caſe of a for- 

eign Voucher in an Aſſiſe of Mordameefior, within the Equity of which are all foreign Pleas, De- 

m'rrers, and other Pleas and Proctedings, eithgt before or after Verdict in an Aſſiſe. 2 Iuſt. 26, 

423. Vide Rol. Abr. 131, 8 15 n 2 


8 5 =. 3 

FF 4 | 4 }. a, 
An Aſſiſe is ( Feſtinum remedium and to be 

Day the Writ is returnable, on which Day the Wen 
»Page 160 and the (7) Tenant is to appear and plead (g 
Style Reg. Court thinks proper to allow him an Imparlance, 
| 5 1 be without ſhewing good Cauſe, 

is call- | ; 

ed Hgſinum remedium. 1. Becauſe the Tenant ſhall not he aſſoined. 2, 
3. Shall not pray in Aid of the King. 4. Shall not vouch any 288 
will enter preſently into Warranty; fo of Receit, 5. The Parol ſhall r . 
the Plaintiff or Defendant. 8 Co, 50, Booth 262. For the Manner of arraigning an Aſſiſe, vide 3 


Protection - 
eſent, and 


againit them. Salk. 83. (z) That the Defendant 
- 160. and ſhall have an Imparlance to a ſhon 
8 good Cauſe, alk. 83. pl, 2, 6 4 


Day. Styie's Reg. 88, But it mult be on ſhew! 


Booth 214. When the Plaintiff counts, the Deſendant may plead in (4) Abate- 

| End ſuch ment, and (i) over in Bar, or maꝶ take the General Iſſue Nul Tort nul 
lea is not diſſeiſia. PA 

peremptory *. *.. V 205 5 . 

tho! found againſt him, vide Finch of Law 388, Dyer 310. Jones Hy ro. Car, 520, () Mul 

plead over in Ear at the ſame Time that he pleads in Abatement, Saik, 83, Pl, 2. 1 


Booth 313, IT the Tenant pleads a Plea; which thews that the Aſſiſe ſhould not be 
$76 taken, and ſuch Plea is triable by a jury, the Recogaitors of the _ 
SHER; AT 3 


F 


** x 7 1 N W hi * - 5 : 
* 5 
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try it, and then the Aſſiſe is ſaid tranſire in Furata? and the Aſſiſe 

— ate adjourned into the Common — 8 "i ; 1 

If a flat Bar be pleaded" to the Aſſiſe, and Iſſue is joined thereupon, Booth 214. 
the jury never inquire of the Sein or Diſſeiſin, but of the Matter plead- 
ed in Bar, and of Damages if the Plea be found againſt the Defendant. 

But if the Defendant pleads a colourable Plea, then they are to in- Vide Boom 
quire of the Seiſin and Diffeifen, which is called the taking the Aſſiſe at 214 21s. 
| By FX ; | | 


And for co- 


Sy Large. 8 5 8 - | lourable 

* | Pleas, vide Head of Fleas and Pleadings ; and where the Aſſiſe may or may not be taken at Large, 

ir 10 Co. 90. Finch of Law 416. Rol. Abr. 271 to 278. | | 

as j 8 8 

dy Alſo if an Infant pleads a flat Bar, and the Bar is found againſt him, Rol. Abr. 

e- et the Aſſiſe ſhall be taken at Large, becauſe the Law not allowing the 75 

In arol to demur in this Action, Which was fe/tinum remedium, the. Seiſin 2 

to and Diſſeiſin was inquired of, that the Infant's whole Title might appear 
before the Court. 8 0 | Ps wy 

of By of rg cap. 25. a Certificate of Aſſiſe is given, which is a Writ Vide Booth 

V. for the Party grieved, by a Verdict or Judgment given againſt him in an 215, 287, 
Aſſiſe, when he had ſomething to plead, as a Record or Releaſe, which #79: * b. 

8 could not have been "ea by his Baily ; or when the Aſſiſe was taken 1 ORs 

nd againſt himſelf by Default, to have the Deed tried, and the Record 

N in before: the Juſtices, and the former Jury ſummoned to ap- 

pear before them at a certain Day and Place, for a further Examination 

he and Trial of the Matter. „ | | 

eir 1 i . 

n- — —T—p— ———ꝛ. Beb 7" RENE: « i = 

or- „ "Wy . : | 2 Inſt. 412. 

De- A N Aſſiſe lies for any Thing a Præcipe quod reddat may be brought 8 Co. 47. b. 


for at Common Law, therefore it lies for an (a) Office. 4 28 cap 
; | 1 es for t 
Office of Regiſter of the Admiralty ; for though their Proceedings are according to the Civil Law, 
yet the Right of their Offices js determinable at the Common Law, 8 C. 47. 2 Inſt. 412. 8. P. 


Of the Maiterſhip of an Hoſpital being a lay Fee. 11 Co. 99. b. Of the re of Filazer. | 

nh 114. b. Anckif a Man be diffeifed of Parcel of the Profits of an Office, hevllay 3 an Ale of 
a6 5 4 Ms : £6 49. 1 hy a 422 S. P. But * Office of 2 and no Profit, an Aſ+ 
1 e does not lie, 8 Co, 47. b. 49. h. 2 Inſt. 412. S. P. (See however 162. Atſiſe lies 
| ſor an Office for Life as well as in Fee. Co. Lit. 47. a. Of 70 f ' F 8 * 

. . 3 2 
* It lies for one ſeiſed of Lands, Tenements, (5) Rents in Fee-ſimple, Page i61 
eof Tail, or for Life, and for Tenant by 05 Elegit, Statute-Merchant, Sta- 
4 ple, or Tenant by Recognizance in Nature of a Statute-Staple. mn (2 7 80 1 

* FR. | EY \ | PENS e OI an An- 
1 be nuity. 1 H. 3. 2. Booth 263. 8 Co. 50. (c) By the Statute of 13 E. 1. c. 18. which ſee ex 
ear plained. 2 Init. 327, 396, 8 | FM e ex · 
ant * f . . i : : ; ( SS 3 
don It lies of Tithes, Penſions, and other Eccleſiaſtical Duties in Tempo- Vide Co. 


ral Hands; but of a Rent ifſuing out of Tithes barely, no Aſſiſe lies. 1 mw i 
= 1 2 H. 8. c. | 


. 95 Vuaugh. 204. Jide Danv. 578, 579. 
nu ; | . 1 85 
There were at firſt but two Forms of Writs of Aſſiſe of Novel Dif 2 Inft. 411, 

ſeiſin, either an Aſſiſe (4) de Libero Traemento, or (e) de communia Paſture. (d) So at 

ut | n . ; this Day for 
a Profit ap render the W rit muſt be general de libero Tenemento, and the Plaint ſpecial. 8 Co. 47: 
Co. Lit. 159. Becaufe no Special Writ is given by the Statute. Dyer 83. (e) In antient Time 
they held themſelves ſtrict y to the Forms in the Regiſter ; and therefore becauſe there was no Writ 

, l of Common of Turbary, &c. it was held no Aſſiſe lay thereof. 8 Co, 48. a, b. | 

| 0 F | ; : | * : 5 P 


nay 


The 


— 


— —_—Y 


- — — 
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* 
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» 


5 Ahr. 463 · 


Co. Lit. 315. 


Kol. Abr. 5 


8 - 


. 5 | 4 7 | 
NN VVV 


2 Inſt. 411. The Aſſiſe de Tibers Tenemeiits did lie of Houſes, Land, Rent, or other 


= Things which lay in Render, but for Profits apprender, which conſiſted "5g 
(a)But now Capiends, Colligendo, Habendo, Recipienuo & Exercends, (a) no Aſſiſe lay, 


by the Sta- but a Quod permittaty in which there was great Delay, and they who had 


tute of but an Eſtate for Life could not maintain that Writ, | 4; 
Weſtm. 2. 2 | 


c. 25. a ſpeedy Remedy is given in theſe Caſes de Proficutr, c. in certo loco Capiend! Ge, An Aſ- 
ſiſe does not lie of a Way over certain Land, but a Qed permittar, for it is but an Eaſement, but 
otherwite if it were appurtenant to Land. 8 Co. 46. 34 Aff. 13. For an Aﬀiſe a ſovent Diſtreſs, 
wide Keilw. 20. 2 Inſt, 413, 414+ F. N. B. 178. 5535 N : ; : . ; 


i 


ati —_— abt 


* E f y ER EPA TH NO" 


(Cc) What Seifn is ſufficient to maintain an 
s %%ͤ» 8 


S the Writ of Aſſiſe reſtores the Party to the actual Seiſin of his 
Freehold, for ſo are the Words of the Writ, facias Tenementum il. 
d ſeiſiri, Sc. conſequently the Party that brings this Writ muſt found 

it upon an actual Seiſin, which he has been diveſted of, for otherwiſe 
| this Remedy is not commenſurate to his Caſe. | 

Lit. Sect. Therefore if there be Lord and Tenant by Rent-ſervice, and the Lord 

565. grants the Services to another, and the Tenant attorns by a Penny, this 

being given by Way of Attornment, is not ſufficient Seiſin to ground an 

10 Co, 125. Aſſiſe on; ſecus if the Penny had been given by Way of Seiſin of the Rent. 

Tf the Leiſor dies, and after the Laſſee for (5) Years is ouſted, the 


Vide 2 Rol. 


Ars 1-0 Heir of the Leſſor ſhall have an Aſſiſe of Novel Diſſeiſin, and not of 

271. Mortdanceſtor, for the Leflee's continuing in Poſſeſſion after the Death of 

Gilr 110. the Leſſor, was in Right of the Heir. 5 . | 
Ee 


mant at Win be ouſted, the Leſſor may have an Aſiſe. 1.50 


Kelw, 1039. If 4 Man leaſes for Years, the Remainder over in Fee, and after the 
Tenant for Years is ouſted of his Term, he in the Remainder may have 
an Afſiſe, becauſe the Freehold was in him at the Time of the Diſſeiſin. 

ing of 34. of 4. for a Capias againſt B. is a ſufficient Seiſin of 
e of Filazer 4e Banco. | | 


270. 


the | | | ; 
 *Pagei62 If one be committed by the Houſe of Commons to A. who before and 


2 Lev. 108. long after was in Poſſeſſion of the Office of Serjeantat Arms to the Houſe, 
Cragg and and the Priſoner compounds with B. for the Fees, and gives him twenty 
Norfolk. Shillings, this is a good Seiſin of the Office by E. for he cannot be dit- 
| ſeiſed thereof but at his Election; adjudged, and held likewiſe, that prov- 
ing that B. gray, Ka the Lobby of the Houſe of Commons, took hold of 
the Door of the Houſe, and laid his Hands upon the Mace, then being 
in the Hands of A. to take it, but hindered by 4. was good Evidence 
both of a Seiſin and Differin, 

he Serjeant of the Mace to the Houſe of Commons in an Action upon 


Lev. 1e$, 
the Caſe for a Diſturbance, recoyered Damages; and whether this was a 


(e) If a Te- ſuffigient Seiſin, the Pamages being recovered in (e) Satisfaction of the 


nant refuſes Fees, and he then beg gut of Potieſlion of his Itfice, was doubted; 
to do Suit of | F > 


Court, and the Lord recovers Damages againſt him, this is a ſufficient Seiſin of the Suit, becauſe the 


Damages are given as an Equivalent, and in Satizfattign for the Suit. 4 Co. 9. b. Soif a Return 
irrepleviſable be awarded. that is a good Seifin of the Rent for which the Diſtreſs was taken; be- 
cauſe ſuch Return is an abſolute Condemnation of the Pledges; and being given as an Equivalent 
for the Rent, ſhall be looked upon as the Rent itſelf, 4 Co. 9. b. 2 Rol. Abr. 4644. 


> 
1 


' ſome 


ſudges inclining one Way, and ſome the other; and it was 
. E found Specially ; but the Plaintiff being unwilling 
to ſtand to it, was nonſuit. Ft. 8 | 


. 
© DAG 


2 — —_— 


— 


— 


N | (o How the Demandant muft ſet forth his 


"| Th is a common Learning, that in an Aſſiſe the (5) Plaint (e) need not x 
3 ver per viſum recognitorum 3 and if the Plaint be but ſo (e) certain that the Flaint in an 
Recognitors may put the Demandant in Poſſeſſion, it is ſufficient. Alfie is as a, 


, 6 ers 
be ſo certain as in other Writs, becauſe the judgment is to (4) reco- 5) The 
| | Count in 
| other real Adions, and mult ſet forth Seiſin and Diſſeiſin within 30 Years, purſuant to the Statute 
22 H. 8. c. 2. Booth 212. (e) Stile 30. Like Point per Rel, Ch. Juſt. (d) So though by De- 
fault, and the Damages releaſed; for by Intendment they had the View before the Aſſiſes. 3 
Bulft. 159. Godb. 247. Cro. Jac. 334. (e) But a Plaint de uno Tenemento is not good, Stile 77. 


(It is uncertain, being a Genus.) But in an Aſſiſe the Plaint may be de annus readitu wnius robe vel 


208. Dyer 84. 1 rag 


In an Aſſiſe of Rent in D. the Tenant cannot plead that in the ſaid Teng. TY 
County there are (, two D. 's, without any Addition to diſtinguiſh them, By all the 
becauſe the Plaintiff ſhall recover per viſum Juratorum. Judges of 


; ; England. 
J) So if two D. i, and none without Addition, per Dyer 84. 6. 
4 . f 5 8 ; a ; 


In an Aſſiſe for an Office newly erected and conſtituted, the Demand 8 Co. 49. 
ant in his Plea muſt ſhew what Fee or Profit is granted for the Exerciſe Webb's 
thereof, for this Office cannot have a Fee or Protit appurtenant to it, as e. 
an ancient Office may; and for an Office without Fee or Profit no Af. 
ſiſe lies. — - 

But in an Aſſiſe for an antient Office, the Nemandant in his Plaint g co. 49. 
need nor ſhew what Fee or Profit is belonging to it; for it ſhall be in- 
tended there is ſome Fee or Profit. . 

in an Aſſiſe for a Rent- charge or Seck, the Demandant (g) muſt make Jenk. 42. 
a Title in his Plaint, otherwiſe in an Ailiſe of Land, for there Pollefſion Ig) Dyer 85. 
without any other Title is (4) ſufficient, | 1 b. S. P. 


8 TERS : Es 6 Co.56,S. P. 
(4) Where in a Writ of Entry in Nature of an Aſſiſe, the Demandant counted of a Gift in Tail to 


himſelf, and of his Seiſin and Diſſeiſin; but was compelled to declare upon a Seiſin and Diſſeiſin 
only, becauſe that was the ancient Form. ide à Ander. 100. : 


In an Aſſiſe for a Portion of Tithes, the Demandant in his Plaint ®Page163 
muſt make a Title, for the Seifin only is not ſufficient, no more than in 
the Caſe of a Rent, or other Profit in the Soil or Fee of another, which 
commences againſt common Right; for in all theſe Caſes of Neceſſity : 
the Commencement thereof mult be alledged by him who will make Ti- _—_ 58. 
tle thereto, whether he be Privy or a Stranger; for it is againſt Reaſon “ Judged. = 
to charge the Inheritance or Freehold of another, without ſhewing fome _ | 
ſubſtantial Foundation thereof. 8 93 5 wy | 

In an Aſſiſe for an Office, the Demandant in his Plaint muſt ſet forth 3 Mod. 373. 
6 Title. 5 Ch Savier and 

. „ 3 5 Lenthal; by 

which Book it appears, that the Demandant not being ready to ſet forth a Title, the Aſſiſe was a 
Journed (ill the next Day, when he appeared and ſet forth a Title, and Proceſs was prayed againit 
the Defendants ; but by Salk. 82. S. C. the Demandant was nonſuited the ſecond Day for not count- 
ing; and the Court told him he might bring a new Aſſiſe. Comb. 173. 8. C. and the Plaintiff non- 
' Turted. Vide Dyer 114. pl. 63. 149- Pl. 81. 152. pl. 9. 8 Co. 45. b. See 10 Mod. 125+ = 


 ASSUMPSIT. 
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4 Co. 92. N Afumpft is an Action the Law gives a Party injured, by the 
Moor 667. A Breach or Non- performance of a Contract legally entered into; 
it is founded on a Contract either expreſs, or implied by Law, 
— and gives the Party Damages in Proportion to the Loſs he has ſuſtained 
by the Violation of the Contrag. | : e 


; - But here it muſt be obſerved, that the Law We ee between a Ge. 
neral Indebitatus Aſumpſit and a Special Aſumpſit ; for though they come 
unde the Denomination of Actions on the Caſe, and the Party is to be 
recompenſed in Damages alike in both, yet the firſt ſeems to be of a ſy. 
@) And perior Nature, and will lie in no Caſe but where (a) Debt will lie ;. but 
therefore it for a particular Undertaking, or collateral Promiſe to diſcharge the Debt 
willnot op or Duty of another, a Special 4/ump/it muſt be brought. 
upon a Wa- 15 | | 
| — nor againſt the . of a Bill of Exchange, for his Acceptance is but a collateral Engage- 
ment; but it lies againſt the Drawer himſelf; for he was really a Debtor by the Receipt of the Mo- 
ney. Salk. 23+ pl. Z* 6 Mod, 128. 2 Ld. Raym. 1034. 3 Salk. 14, 175. Holt 329. 12 Mod. 81. 
5s Mod. 14. 2 Show. 82. Carth. 336. It will not lie againſt a Father, at whoſe Requeſt the Plain- 
tiff lent Money to the Son. Carth, 446. Salk 23, pl. 5. 8. C. but if it had been an Indebi/atur for 
ſo much Money paid by the Plaintiff at the Requeſt of the Defendant, unto his Son, it might have 
been good: for then it would have been the Father's Debt: Per Holt Ch. Juſt. Carth. 446. If two 
come to a Shop, and one buys, and the other, to gain him Credit, promiſes the Seller, If he does 
not pay you, I will, this is a collateral Undertaking, but if he ſays, Let him have the Goods, I 
will be your Pay-maſter: or, I will ſee you paid, this is an Undertaking for himſelf, and he ſhall 
be intended to be the very Buyer. Salk. 72. pl. 14. 2 Ld, Raymond 1085, Barnard. K. B. 13, 
Fitzgib. 302. 77 7. Vide Title Agreements, where ſeveral Contracts and Promiſes are made void by 
the Statute of Frauds and Pexjuries.. 29 Car. 2. cap 3.0 | 


- Ld p 
Ly 
[2 


* And ſee in the Explanation of this Stat. 2 Ld. Raym. 1085. See alſo Com. Dig. 1 V. 157, 8. 
and 6 V. 13. F. 3. Elks | - 3 


Under this Head we will conſider, 


( dn what Caſes an anumpüt is the proper 
. : 4. 7 . 3 1 i 
(B) TUhat CCo2ds create ſufficient Certainty in 


- 


u Promiſe. 168. ; 
*Pager64 (C) Uhat is a ſufficient Confideration to 
create an Adſumpſit. 10. 

(D) Where the Conſideration ſhall be ſaid to be 

executed, oz continuing, % 5 

(E) Where the Pꝛomiſe thall be void, the Con⸗ 

_ (ideration ny 3 Law. 174. 

F) Where the Contideration and Pzomiſe Hall 
be ſaid to be ſuſkiciently ſet fozth and averred. 


5 ; 
(6G) What may be pleaded as a good Diſcharge 
and Perfozmance of the Promiſe. 179. 
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„Arn what Caſes an Affumpſit is the proper 
(4) Jn wh! | *  Attion. e ee, 


* 
% 


— 


Ir 4. and B having Dealings with each other, make up their Accounts, Sn: haet 
5 mw B. is found in Arrear, and promiſes to pay the Ballance, an 4/- Yelv. * 
.lt lies againſt him, and 4, need not bring a Writ of Aceount. N 

| VVV S. P. Rol. Rep. 396. Bulſt. 288. Moor 854 


So if J. gives (a) Money, or delivers Goods to B. to merchatidize salk q. pl. f. 
Ws therewith, and BH. promiſes to render an Account, QMumpfit lies on this (a) Where it 
expreſs Promiſe, as well as Account. „„ | 2 2 | 


Sum of M given to merchandize with, could not be demanded of the Party as a Duty till he 
had neglected or refuſed to apply it according to the, Truſt, feld, that it was aided after Ver- 
dick. Salk. 9. pl. 2. If a Man receives a' Sum of Money to lay out to a particular Uſe, 'andlays 
out Part of it accordingly, an Action of Account only! lies; but if no Part of it is laid out, an 
| {ſum fit lies. 2 Show. 301+ pl. 304. Ruled on Evidence by Juſtice Jones, in the Abſence of the 
Chief Juſtice . ide Head of Acceunt. 85 


. Why not Aſſumpſit ® and vide poſt 166. 


So if a Tenant, being in Arrear for Rent, ſettles an Account of the Rol. Abr. g. 
Arrears with his Landlord, and promiſes to pay him the Sum in which Bro. Ac- 
he is found in Arrear, an A/umpfit lies on this Promiſe. | 22 
1 2 Keb. 813. Vide Style 131, 283. Cro. foe: 602. A Diverſity where the Account Bee a. Rent 

a one, and where for that inter alia, and vive Alen 73. Style 473. 2 Lev. 110, Vent. 268. 
Where it is ſaid, that the Account alters the Nature of the Deht *. | ES 


* Cu. If in all Cafes where ap Account is ſettled and the Balance ſtruck, ſuppoſing the Demand 
does not ariſe by Deed, will not the Law imply a Promiſe, whereon an Action of fun et may be 
maintained within an expreſs Promiſe? And will not A ſumt ſit lie, in every Caſe; on an Account 
tated, where there is an expreſs Promiſe to pay, if the Plaintiff prefers that Mode of Action? 8 


„ AA 7 


But if the Obligor in a Bond, without any new Conſideration, as For- Rol. Abr. 8. 
bearance, c. promiſes to PAY the Money, an 4/ump/it will not lie, but Hott: 34. 
5 | 


the Obligee muſt ſtill purſue his Remedy by Action of Debt 1. Mei, pea 
So if a Man leaſes for Years, reſerving Rent, an Aſſunpſit will not comma, 


lie, becauſe it favours of the Realty. | Rol. Abr. 3. 
| 3 33 So though 
the Leaſe he determined. Rol. Abr. 7. CQ. If there be an expreſs Promiſe to pay the Rent * 
vide Cro. Eliz. 859. Style 463. Sid. 279. 2 Keb. 8. Cro. Car. 343. Lev. 179. and 3 Lev. 1804 
v here it is reſolved, that on an exprefs Promiſe Aſſumpſit will lie, but not on a Promiſe in Law. Vide 
Rol. Abr. 8. where it is held clearly, that an Aſump ſit will lie on a Promiſe to pay a Sum in Groſs. 


II not Forbearance a good £Conſideration, whereon to maintain It Though Debt on 
the Bond is preferable. | | FOR 


** 


If J. is poſſeſſed he Term for Years in certain Lands, under a cer- Leon. 8 
tain Rent, the Inheritance whereof is in the Wife of B. and C. ih Con- | 
ſideration that B. will procure A. to aſſign this Leaſe to him, aſſumes 
and promiſes that he will pay the Rent to B. during the Remainder of 
the ſaid Term; if B. accordingly does procure 4. to aſſign, and the 


© — 


e Rent is Afterwards Arrear, B. upon this Promiſe may have an Action 
* againſt C. in his own Right, notwithſtanding the Rent grew due in the Page 165 
Right of his Wife +, - 1 3 
; ; 5 8 
| dertaking, and the procuring the Aſſigument, a new Con eragüs 


If 
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„ VV 
ro. Jac. If in an Action on the Caſe the Plaintiff declares quod bocaſſet to the 
$98, Defendant a certain Warehouſe, the Defendant promiſed to pay 8:, for 

; every Week he occupied the ſame, and avers that he occupied the ſame 
| for 27 Weeks, and had not paid, &c, the Action lies, for this is not 
ebe Rent, but a mere Promiſe in Conſideration of the Occupation +. 

e i : | Hh : 
not by Deed, the Rent may be recovered in an Action on the Caſe. 11 Geo. 2. c. 19. f. 14. 


3 Lev. 261. If a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad. 
| 3 q mittance, and dies, his Executor upon the 4/ump/it in Law may bring a1 
er g Action for it, becauſe it depends not upon the Inheritance, but is quaj 
3 Mod. 239. Fruit fallen; adjudged by three Judges againſt Holt, Ch. Juſt. who ſaid, 
1d: Raym. that it being a Duty ariſing out of an Infferitance, Cuſtom and Tenure, 


| <6 aa it was not fit to be thruſt into a Declaration in an Aſſump/it t. 
3 . 151. Show. 35. 3 Mod. 239. Lev. 261. Carth. 90. 8. C. 8 If the 
Opinion of Hel? Ch. J. was not On, F „„ N 1 


1 


Lev. 114% An Or Sumpf lies for Money by Cuſtom due for Scavage; 
Mayor of d achudged upon a ſpecial Verdict, by which it was found, that the Sun 


* and demanded was due by Cuſtom, but that there was no expreſs Promiſe v 
Carth. 92. pay it. „ | 5 Fu 
S. C. cited as © | 


. good Law, though the Duty might be ſaid to be the Inheritance of the Lord Mayor : But per Holt i 
" ariſes out of Things in the Perſonalty. Vent. 398. S. C. adjudged; though objected, the Cuſtoms a 
the City are confirmed by Parliament, and ſo this is a Duty by Record. An Aſſignee of Comm 
- oners of Bankrupts may 201 ins Went, and yet the Debt is aſſigned by virtue of an Ad d 
Parliament. Vent. 298. fer Cr. 3 Keb. 677.* 1 4 
1 * The Aſſignee ſtands in the Place of the Bankrupt, : 
2 Leon. 179. If a Man by Grant of the King hath Fines pro licentia concordandi, anti 
A Vent. 178. one will not pay a Fine, he may have an Indebitatus Afſumpſit for it. 
pap 5 65 Neither Debt nor a general Indebitatus Afumpfit will lie againſt the Ac 
| 486. An ceptor of a Bill of Exchange, for his engaging is but a collateral Promik, 
per Hale, if on which a ſpecial Action on the Caſe lies, founded on the Cuttom d 
Debt lay an Merchants, but Debt on a general [ndebitatus may be brought again 


| OO the Drawer, as for Money received for the Uſe of the Party. 
Ou Ie, ; ; g ' R | 


Salk, 23. pl. 3-8. P. Mod. 285. 1:4. Raym. 178. 2 Ld- Raym. 753, 759. Lev. 298. 2 Keb. Gz 
713, 758, 822. S. C. Salk. 125. 8. P. agreed. 2 Lutw. 1594. S. P. agreed. We 1 


Vent. 153. Alſo if A, delivers Money to B. to pay over to C. and gives C. a dag 
of Exchange drawn upon B. and B, accepts it, C. may have an Indi 
(a)So if rus Aſſumpfit againſt B. (a) as having received Money to his Uſe, but mil 


_ Goods are not declare only on the Bill of Exchange accepted. : 
received. IH Ee 


Kol. Abr. 32. ide Title Merchant and Merchandizes 


Zlev. 118. The Plaintiff declared upon an Indebitatus Afſumpfit for 201. quas ti 9 
© Leg een Vi . pro denar per ipſum ad (S) jocum wocat? Chartas Pictas d: 
8 (8) Where fendente per Juerent' lucrat” & acquifit” ; and whether ſuch a general [u6 
an Indebita- bitatus lay for Money won at Play, dubitatur, upon a Writof Error in Ca 
tur was Scacc. upon a Judgment by Default; and tho' a Caſe was cited wherein 
brought for p R. 32 Car, 2. it had been adjudged that ſuch Action lay, and the greit 
5 Part danse uſtices now inclined to be of that Opinionʒ yet ſome of themſi 

| led Hazard, they would give no more Encouragement to ſuch Actions than needs mu 
„ it lay, and that it might as well as if pro pere and labore. Vide Salk. 23. that 3 
neral Ingebitatus will not lie, though a ſpecial Action on the Caſe will: and Title Gamirg f. 


+ Qs: If any Kind of Ad ion will be for Money won at any Game prohibited by Law, elf | 
ſince the Statutes of 9 Ann. c. 14. and 18 Geo. 3. c. 34. which vide; or for Money won 1 


ame in thoſe Statutes 2 


* 


N * 


VV bh 
An Indebitatus Aſumpfit lies for 201. forfeited by the Ordinances and à Lev, 252: 


Conſtitutions of a Company, for not ſerving in the Office of Steward of Barber-ſur- 


the Company, according to a ORE by them made. „ oF 155 


15 pielſon, adjudged upon Pemurrer. 


5 . If the King grants the Office of Comptroller of the Cuſtoms to 4. Page 16 
and B. durante beneplacito, and A. dies, and afterwards the King grants 

the ſaid Office to C. and yet B. under Pretence of Survivorthip exerciſes 2 Mod. 260, | 
the ſaid Office, and receives the Profit thereof, C. may have an Indebe- rt 8 

# 1 . * n A ? 

tatus ¶ ſumpfit for ſo much Money had and received to his Uſe. _ 3 > 
where the Defendant, under Pretence of Title, received the Fees belonging to the Tlaintifh, as 
Steward, of a Court Baron. ; | 95 | 


So if one receives my Rent under Pretence of Title, 1 may have an 2 Mod. 263, 
Indebitatus Afſumpfit againſt him. | and there 

ge; 1 Tos 

Jum 


That wherever an Account lies, an Tndebitatus will lit» | 
e to | 


80 where A. took out Adminiſtration to a Perſon ſuppoſed to have died Salk. a5. pl 
inteſtate, and appointed F. S. his Attorney, who received Money, &c, 14. Jacob 


«1: | and paid it to the Adminiſtrator ; afterwards a Will appearing, the Let- = Sel | 
f 1 _ ters of Adminiſtration were called in, and the Executor brought an Iade- coram Tre- 


ae L itatus A umpſit againſt the Attorney; who objected, 1. That he acting vor Ch. Juſt. 
only as Attorney for him, who in Fact was Adminiſtrator, the Receipt of 

the Money was not his, but the Adminiſtrator's: And 2dly, That the 

Action ought to have been a ſpecial 4/ump/ir, the Money being received 

by ſpecial Authority, and that expreſsly to the Uſe of another. ut the 

Court heid, that the Authority being void, it was a Receipt of ſo much _ 

Money for the Uſe of the Plain tiff on an implied Contract, for which an 

Indebitatus Afſumpfit well lies. | | | 

It a Feme Sole marries a man, who in Truth is married to another sam. 28. pl. 

Woman, and he makes a Leaſe of her Lands and receives the Rents, ſhe 18. aqjuug- 

may bring an Indebitatus Afjump/it againſt him for ſo much Money receiv- d Hil. 6, 

ed to her Uſe: Adjudged after Verdict, though objected, that he having Hoy 5 ht 

no Right to receive, the Tenant remained till liable, and he had his aud Wallis. 

Remedy over againſt the Huſband; but the Court held, that he being 

viſibly a Huſband, the Tenant was diſcharged, at leaſt that the Recovery 

in this Action would diſcharge the Tenant, as it would be a Satisfaction 

to the true Leſſor. 5 F 

If a Sheriff levies Money upon a Fieri Facias, the Plaintiff may (a) Comb. 450. 

have an Indebitatus Afſumpfit againſt him for ſo much Money received to f He,, 


his Uſe. : | Ch. Juſtice. 
ö N | | : (a; do if the 
Sheriff dies, an Action lies againſt his Executor. Salk. 12. pl. 2. Ld. Raym. 40. 4 Mod. 409 


Vide Cro. Car. 297. 


If 4. takes an Apprentice, and receives zol. with him, for which he is Comb. 34. 

to teach him his Trade, and make him Free of the City of London, and 8 y 

being no Freeman himſelf, the Boy is bound likewiſe to a Freeman ; ad- _ 4.8 

mitting that by the Cuftom of London the laſt Binding will not make him 

Free without actual Service, yet an Indebitatus 4/umpfit will not lie, nor 

has the Party any Remedy, unleſs for the Cheat, or on a ſpecial Action on 

the Caſe for not making him a Freeman. | 

If three are bound in an uſurious Obligation, and one of them pays gk. 22. pls 

Part of the Money, and afterwards the Obligee brings Debt againſt one a, ku eu by 
of the Obligors, who avoids the Bond for Uſury, yet the Obligor who Treby (h. 

| | paid Juitice, at 


between Arrie and Stukely. 2 Jones 126, 127. 2 Lev. 245. S. P. between Howard and Wood. 


ſaid er Gur, Ff 


— 


„ e ee e er, 


© Gaildhat!, paid the Money cannot (a) maintain an Iadebitatus e Torts for he 
between 1s Particeps criminis, and having parted with his Money freely, he comes 
"Tomkins within the Rule wolenci-nbn fit Injuris, © 
Skin. 411; pl. 7. S. C. 6 Mod. 161. S. P. Comb: 447. S. P. (a) So where one was employed as 2 
Sokcitor, and had Money given him to bribe the Cuſtom-houſe Officers, which he laid out accord. 
and an Aſumpſit, being brought againſt the Solicitor for this Money, it was held it lay not. 


; of 


_ "ingly | again | 
Sal 22. pl. 2. cited to have been adjudged. Skin. 412. S. 7. 


*  ®Paget67 at if 4. pays Money to B. upon a Miſtake, as thinking that there 
Wau as ſo. (5) much due on Account, Sc. he may maintain an _Aſumyjit 
ZZV ** , 
Comb. 447. Where a Perſon pays Money for Fees which were not due, and where one ſells 
Goods that were not his own F. ge: | | 1 8 
* An Action ſor Money had and received will lie. 


. 80 if a Man pays Money upon a Policy of Aſſurance, (e) ſuppoſim . 
61 Mod. 161, Loſs when in Truth there was not any, he may bring an e of 
8. P. ſaumſit for ſo much Money received to his Uſe. 


| And 5 : o 0 1 g ; | | 
02 ether he parts with his Money by Miſtake, or though Fraud in the Receiver, it is the ſame 
Thing. Skin. 412. Salk. 22. 8. TF. : 1 | 


4 


nos. 1 4 80 if J. gives Money to B. to pay C. upon C. “s delivering up Writings, 


per Holl, c. and C. will not do it, an Judebitatus will lie for J. againſt B. for ſo 
On 1 550 much Money received to his Uſe. a 1 1 
wno laid, , 


That many ſuch Actions have been maintained for Earneſts in Pargains, Se. 


Carth. 208. If one be named a Commiſſioner to examine Witneſſes in a Cauſe de- 
"Hil 3 W. pending in Chancery or Exchequer, who officiates accordingly, he may 
: 4 hong Sto- ring an A/ump/it for his Labour and Pains; for though he is to be con- 
Collingſon. ſidered as an Officer of the Court, yet he is not compellable to attend 
Comb. 186. againſt his Will, nor does the Truſt repoſed in him make his taking a Re- 
8. &. ward Bribery, for the Party is to take Care to name ſuch as will ſerve, and it 
5 is but reaſonable it ſhould be at the Charge of him for whom he officiates, 
Carth. 95. , The Gentlemen Uſhers and Daily Waiters to the King brought an 
. ee Munpfit againſt the Defendant, in which they declared, That all Geutle- 
Show. Rep. men Uſhers, Daily Waiters, Sc. Time out of Mind, had uſed to have a 
78. 8. C. Fee of 5/.of every Perſon who voluntarily accepted the Honorof Knight- 
Lies forFees hood, and that the D-fendant (on ſuch a Day) had voluntarily accepted 


due to the Knighthood, and thereupon became indebted to them in 5. and in Con- 


. 6455 or; N ſideration thereof had promiſed to pay the Money, which he had not per- re 
2 Stra. 747. formed; and upon a Demurrer to this Declaration, it was adjudged this e 
= 12 Mod. Action would le for this Duty. | | eld 
. Where a Man comes to buy Goods, and they agree upon a Price and a itſe 
3 4 Day for the Payment, and the Buyer takes them — an Aſumpfit for the Ch 
Converkon. Money is the proper Action, for Trover will not lie for the Goods, becauſe you 
the Property was changed by a lawful Bargain, and by that Bargain the 1 5 

Buyer was to convert the Goods before the Money was due; but if a Man lhall 

comes to buy Goods, and they agree upon a Price for preſent 'Money, and 266, 

- the Buyer takes the Goods away without Payment, 7 rover lies, becauſe 

the Property is not altered, and therefore the Taking away the Goods Bi 
without Payment of the Money, is an injurious Taking, for which the to 


Action lies; but if a Man ſells Goods on Payment of Money on a Day to 
come, and the Money be paid, and the Goods not delivered, Nebel 

| becauſe the Property is in the Buyer. x | 
Carter 233. If a Man and a Woman being unmarried, mutually promiſes to marr) 
6p "Hear each other, and afterwards the Man marries another Woman, by which he 
2c WO 4 d | | . . * ren- 


. 


a Contract in Preſenti may; hence therefore, there being no adequate - 


" c es of r * 
b 9 9 
* 


— 


5 a . ET. 5 . 
*renders himſelf incapable of performing his Contract, an Aſſums/it lies, page 168 


in which the Woman ſhall recover Damages; for though Matrimonial 
Cauſes are regularly cognizable in the Spiritual Courts, yet the Contract 


in the preſent Caſe being Executory, and revoked by the Huſband by the croft: 


' ſubſequent Marriage, could not be inforced by Eccleſiaſtical Cenſures, as Rol-Abr.22. 


P. Leon. 


Remedy in the Spiritual Courts, and Marriage being an Advantage, and 8. p. stile 
the Lois of it a Temporal Loſs, it is fit that there ſhould be a Remedy in 295. 

the Temporal Courts, otherwiſe there would be a Failure of Juſtice. * Keb. 
$. 7. Sid. 180. s. P. adjudged. 6 Mod. 172. 8. P. Vide Carth. 467. Salk. 24. pl. 5. Ld. Raym. 386. 14 
Mod. 214. 5 Mod. 511. Where on ſuch a Contrad the Man brought an Action againſt the Wo- 


man; and it was objected that it would not lie, becauſe Marriage was no Advancement to him as 


it was to a Woman; but this Diſtinction was exploded. Such Promiſes are good, though the Time 
of Marriage be not agreed on: but in ſuch Caſe it is neceſſary, to intitle the Party to his Action, to 
alledge that he offered to marry her, and that ſhe refuſed,  Carth. 467,* This Action muſt be 
founded on reciprocal Promiſes ; and therefore if the Promiſe be on one Side only, it does not bind, 
being only nudum Pattum. Salk. 24. But if a Man of full Age, and a Female of fifteen, promiſe 
to intermarry, and afterwards he marries another, an Action lies againſt him; for though ſuch 
Promiſe may be ſaid to be voidable as to the Infant, yet it ſhall be goo:l againſt the Perſon of full 
Age, who ſhall be 8 to have acted with ſufficient Caution; otherwiſe this Privilege allowed 
Infants, of reſcinding and breaking through their Contracts, which vas intended as an Advance- - 
ment to them, might turn greatly to their Prejudice. Trin. 3 Geo. 2. Haaf between Holt and 

Ward, 2 Stra. 850, 937. Barnard K. B. 209. Fitzgib. 175, 275, Vide Head of Infants, | 


This muſt mean, where the Defendant remains Sole, at the Time of commencing the 3 


7 


(B) What Words create ſufficient Certainty in 


a Promiſe. 
A LL Promiſes and Contracts are to receive a favourable Interpreta- 
tion; and ſuch Conſtruction is to be made, where any Obſcurity 

appears, as will beſt anſwer the Intent of the Parties; otherwiſe a Per- 
ſon, by obſcure Wording of his Contract, might find Means to evade and 
elude the Force of it. Hence it is a general Rule, that all Promiſes ſhall 
be taken moſt ſtrong againſt the Promiſor, and are not to be rejected, if 
they can by any Means be reduced to a Certainty : Therefore, 8 

If 4, in Conſideration that B. will marry his Daughter, aſſumes and Poph. 148. 
— to give with her a Child's Part, and that at the Time of his * 7 eb 

eath he will give to her as much as to any of his Children, except his We 
eldeſt Son; this is a good Promiſe, for though a (a) Child's Part in (a) gut ic a 
itſelf is altogether uncertain, yet being to give as much as to any of his Citizen o. 
Children, the Promiſe is certain enough, it being averred what the London 
younger Son hac. 1 . | e n 2 
Portion, this of itſelf is certain enough; ſor by the Cuſtom there it is known how much each Chil 1 
{hall have, 2 Rol. Rep. 104. per Montague, Ch. Juſt. Jide Rol. Abr. 14. S. P. Rol. Rep. 43, 193, 
266. Cro. Jac. 404, 417. 3 Bulſt. 236. Several Caſes to this Purpoſe. / | 


But if there be a Diſcourſe between the Father of A. and B. in Relation Rol. Abr. C. 
to a Marriage between the ſaid A. and the * of B. and B. ui © 
ibidem affirms and publiſhes to the Father of 4, quod daret ei gui marita- 
ret his ſaid Daughter with his Conſent 1001. and after 4. marries the 
W of B. with his Conſent; 15 this Affirmance and Publication 

OL. I. * \ g a f | | 7-20 of 
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* cavit-and it was not averred or ſhewn to whom ; and vide Rol, Rep. 275. Cro. Jac. 386. 3 Rnlg, 
Rol. Abr. 6. If a Bill of Exchange by.drpra on a Me 


to warrant a Debt amounts to a Promiſe to pay it, vide 2 Rol. Abt. 718, 


Rol. Abr. 15. he himſelf will pay it, an Action upon the 


(4) The will lie againſt him, (4) for —_— in proper Senſe a Day cannot be given 
e 


; Cro, Car. II 4. in Conſideration that B. will marry his Daughter, aſſumes and 


| (e) Hob. 6, Ment, and an Obligation for the Performance thereof, 9c. the De 


* 
1 


e 
2+ 1 of p. ſhall raiſe no Promiſe upon which an Acdien upon an A ang miy 


i ” 


be brought, (5) becauſe theſe Words do not include any Promiſe, _ 
OY But by Noy 11. S. C. adjudged, becauſe the Words in the Declaration were Aſſeruit and RH. 


94, 95. When a Promiſe firmam facere, Angliae, to make good 


a Portion, amounts to a Promiſe 
to pay. Hide 2 Rol. Abr. 738, pl. 3. J!!!! LOT ti 


2 * 


rchant, and he ſets. his Name 


Cro. Jac. to it, this, by,the Cuſtom of Merchants, (e) amounts to a Promiſe to 


06. . 2 
8 nere Pan it - 


Rol. Abr. If a Man promiſes another, in Conſideration that he will aſſign to him 
14, 15. a certain Term, to pay him 101. this is a good 4/umpfit, though the Time 
1 of Aſſignment and Payment be not appointed; for the 10/, ſhall be Paid 
. convenient Time after the Aſſignment, which alſo muſt be done in 
convenient Time, and he ſnall not have Time during his Life. 
page 169 80 if A. be indebted to B. for certain Things to him ſold, and C. comes 
PN: to B. and promiſes him that if A. ſhall not 855 him the Money, that then 
aſe lies for B. againſt C. upon 
27. 8. C. this Promiſe, if 4. does not pay the Money in a convenient Time“. 
* Qu. If an Action will lie, the Conſideration being executed and the Promiſe ſeeming to be within 
the Statute of Frauds, 29 Car. 2. c. 3. /ide Com. Dig. 1 V. 157. F. 3. 159. F:6. and ſee poft 173. D. 


Rol.Abr.z5 If A. is indebted to B. in 10/7, and upon this C. promiſes that in Con- 

F ſideration that he will forbear A. till ſuch a Day, if 4: does not pay hin m 
the ſaid Day, he himſelf will pay him the ſaid Day; this is a g Pro- 
miſe, upon which B. may have an Action againſt C. for though 4. had the 0 
whole Day to pay it, and ſo it was impoſſible for C. to pay it the ſame Wi 
Day, if he did not pay it, yet the Subſtance of the Promiſe is to pay, and c. 


the Time limited being impoſſible, is void, and th2 it ought to be paid W 
on Requeſt... | | MR 


ro. ku. If 4. is indebted to B. in 10). by Obligation, and 4: dies, and makes iſſn. 
643. C. his Executor, and C. in Conſideration, guod daret diem ſolutionis pro un Wl 
Anno, promiſes Payment if C. does not pay it; an Action on this Promiſe 


Plaintiff de- upon the Bond, yet it ſhall be taken according to common Parlance, viz. mi 


5 deferring the Day of Payment. 7 
to aſſign the Shop of the Deſendant, and rransferre- negotiationem, Cc. All. 67. Stile 111. 0 


1 promiſes to give B. twenty French Pieces; this is a good Promiſe, for this, 

Pointer ad. according to our uſual Speech, ſhall be intended French Crowns, which 

judged. are the common Coin of France, and here known. 5 
Sid. 270. If the Plaintiff declares, That whereas there was a Communication 
Pleaſe and between the Plaintiff and Defendant, concerning the Batk of certain 
Palfrey. Wood, and that thereupon it was agreed that the lee, ſhould give lebt 
Keb. 776. to the. Plaintiff two Shillin per Seam for all the Bark of ſuch Wood a 
9 85 the Plaintiff ſhould cut, and that thereupon the Defendant aſſumed and 
= promiſed to have ready upon a certain Day Articles purpoting the _ 


70. tion is not good, becauſe not ſaid in what Sum the Obligation was to be; 
Like Point and a certain Sum cannot be intended, becauſe the Number of Seams are 
e- altogether uncertain ; but being (e) after Verdict upon the General Iſſue, 
. sf; it was adjudged for the Plaintiff ; but per Cur?, upon Demurrer, or the 
Judged, ſpecial Iffue, it had been naught. - . „ 8 


f * 
* N — 
* 


# 


* 


«of * 
charm _ 


But if there be an (5) Agreement to enter into an Obligation for Per- Sid. 199; , 

formance of a, Thing of certain Value, without mentioning in what 5 8% A 

| Sum it ſhall be (e) RS to the Value: 13 ed be 1 q 15 5 bs Covent 

er into 2 Bond that B. ſhall enjoy ſuch Lands, it ſha!l be intended in a Sum to the Va'ue 0 

| the Lend Samon's Caſe, 5 Co. 78. a. Crd. Eliz. 432 (z) Of double the Value. Cro. Jac: 1163 
adjudged.” Hetl. 89. like Point dabitatur. When for Payment of Money; Lev. Ä8. 


In an Aſump/ity the Plaintiff declared that the Defendant in Conſidera 3 
; KS Ce. ths before the Return of King Charles the Second, mw Mn + > 


aſſumed to pay 200. to the Plaintiff, if Charles Stewart foret- Rex Anglice 

infra 12 Menſes tune prox? ſequent*; and adjudged a good Promiſe; for the | 
Words ſhall be taken according to the Subject Matter, viz. that the King n e ] 
that was then out of Poſſeſſion, ſhould be in Poſſeſſion within ſix Monts ; 


"IF. 4 ; * 
2 1 7 * * 2 N > 1 1 * , . * * 7 
c S e . 138 13 4 4 a 


n —— I e hs, 
© Wan (c) What is a ſufficient Conſideration to create · vage 
in Nonſideration is defined a Cauſe or Occaſion meritorious, that te- Hatd) 52 
D, quires a mutual Recompence in Fact or in Law, . | Dyer 386. b. 


Therefore if a Man promiſes ſo much Money at a Day to come to (4) Door and 


Me build a Houſe or a Church, without Conſideration; this is a naked Pro- Stud. 211, 
im miſe, and will not oblige. NE COPS © | 1 oy 


Rol. Abr. 9, 10. (4) Rut if a Carpenter promiſes to repair my Houſe before a certain Day, and he 
does not do it, by which my Houſe falls, I ſhall have an Action upon the Caſe; 19 H. 6 49. Rol. 9. 
8. C. 0 if a Carpenter undertakes to build a Houſe for me, and does it ill, an Action on the 
Caſe lies azainſt him. Rol. Ahr. 9. Kelw, 78. S. P. So if a Perſon undertakes to remove a Quan- 
tity of Brandy from Brook- Market to Waters Lane, and by Reaſon of his Neglect, one of the Caſks 
breaks, an Meh lies againſt him, though it is not averred that he was a common Porter, or that 
he had any Reward. Salz, 26. pl. 12. 2 Ld. Raym. 909. Com. Rep. 133. 3 Salk. 11. Cogge 


kes and Barnard, Vide Title ment, 

And | 1 | OE ret 25 | ; 

niſe Alſo idle and inſignificant Conſiderations are looked upon as none at 2 Bulſt. 269. 
ven all; for wherever a Perſon promiſes without a Benefit ariſing to the Pro- : 
vix. miſor, or Loſs to the Promiſee, it is looked upon as a void Promiſe; 


orn in the Shocks, aſſumes and promiſes to pay all ſuch Rent as is Ar- a x, 72> 
rear, the Conſideration is void, (e) becauſe ſuch Corn is not diſtrainable. 8. P. cited 
as to have been adjudged: (e) Vide Title Diftreſs, that ſuch Corn is now diitrainable.“ 


If a Leſſee for Years, in Conſideration the Leſſor will forbear to diſtrain Stile 305. 2 


* Therefore an Action would not lie on ſuch a Promiſe. Ii 


If the Plaintiff declares; that in Conſideration the Defendant was in- Stile 330% 
lebted to him in 201. the Defendant did aſſume and promiſe to deliver . | 
leveral Cattle to F. S. to the Uſe of the Plaintiff, and that the Defendant pes 


| - s 1 N Goodwin” | 
I and had not delivered the Cattle accordingly, Sc. the Conſideration is void, 5 ee 
0 ecaule it does not appear that the Debt was to be diſcharged thereby; a : 
het and if not, the Plaintiff notwithſtanding might bring his Action for the 
ates ney, ſo that the Promiſe is but nudum paclumv. NY 5 
lin. * See the Dodtrine as to d Pad, fully entered into and well laid down and explained s 
or the he Caſe of Pillans and Roſe, v. road er on Ger Hopkins 1.5 78. S. | Ex 
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C70. Hl. 28. f 4. in Conſideration that B. will deliver to him a Recogniſance to 
e ß withen. x Days tg rr-deljver the {ame 
cited. FB. or to pay him 10co!, this is a bee e upon which B. may haye 
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+= an Action againſt 4. for the Conſideration is ſuffcient. 
Ero. El. 67. If A. demiſes certain Lands to B. rendering Rent, and B. aſſigns to D. 
aladsed, after hich Rent becomes due, and P. in Conſideration that 4. will hey 
4 he him a Deed, by which it may appear that ſuch Rent is due, aſſumes and 
Premiſe promiſes to A. forthwith to pay the ſame; if 4. docs ſhew DD. the Inden. 
there was ture of Leaſe, by which it appears that ſuch Rent is due, A. ſhall have an 
in * Action upon this Promiſe againſt D. for when any Ching, though never 
e pay a ſo ſmall, is to be done by the Plaintiff, it will be a Conſideration fufficient 


bs —_— 
- wit, Rat 4 *. 
* _ 
ä xm Ls 
71% <p + mum 


* — 


to pay a redhat, 
1.034 85 to ground an Action. 15 94 2 


charge. Ne ee e R 
Ero. Car. 70. lie Point adjudzed. Cowp. 230, 290. 2 Term Rep 479. 


Leon. 103. If A. is Lord of a Manor, and a Controverſy ariſes between A. and h. 
4 {SE concerning a certain Copyhold which B. claims to hold of the ſaid Manor, 
e whereupon they ſubmit to the Judgment and Award of J. S. and in Con- 
Both Pro- ſideration that 4. (a) had promiſed to abide thereby, ;. aſſumes and pro. WR 
miſes muſt miſes that if the ſaid 7. . ſhall adjudge the Copy inſufficient, that then 
be made at he the ſaid B. will forthwith deliver up to 4. the Poſſeſſion thereof; this 
the ſame is a good Conſideration, the Promiſe being (2) reciprocal, and to ayvid 
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Inſtant, elſe 88 n cen 
4 the "wil be Variances and Suits. 


«4 5 * 


1100,88. Cro. El. 137. 2 Jones 168. Cowp. 290. (0 4 Leon. 3. the like Point. March 75. like 
Point. fer Cas. Cro. N. 543, like: Point adjudged, 889. like Point ger C., Hob. 88. like Point al- 
| judged. * 2 Mod. 33. like Point adjudged. Comyns 89. pl. 59. 98. pl. 67. Ld. Raym. 235, 662. Salk. 
171 pl. 3. Gilb. Eq. Rep. 232. Ld. Raym. 620, (C4. 8 Mod. 42. 10 Mod. 153, 223. 12 Mod. 214, 
478, 560, 721. Ch. Prec. 388. Stra. 648, 653, Salk. 140. pl. . 


page i) 1 If the Father of 4. and B. lying ſick, declares his Intention to de. 
Leon. 102. viſe a Rent of 4/. per Ann. to his younger Son during his Life, and 
"adjudged, thereupon A. the eldeſt Son, in Conſideration that the Father will not 
ro. Kl. 163. charge his Lands therewith, aſſumes and promiſes to B. to pay the ſaid 
S. C. ad- Rent; whereupon the Father forbears to charge the Land, and dies, and 
ee. 6c, the Land deſcends to A. diſcharged of the ſaid Rent, this is a good Con- 
 CONPe+ os, fideration. „ „%%% 3 
Rol. Abr. 19. If B. the Daughter of 4. be Heir apparent to C. and D. promiſes to 
. A. the Mother, in Conſideration that ſhe would (c) conſent and agree 
oth 7 „ that the ſaid B. her Daughter ſhould marry his Son, that he would give 
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again d one, to the ſaid 4. 100/. upon which 4. conſents, and the Marriage taks 
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is | 
1 5 a . * 6 a Kb} ; 4 . : a . 0 
{1 Brownl. 18. I'ffeQ ; this is a good Conſideration, for Nature has given the Power th 
1 | - Ugh of diſpoſing to Parents, and in Nature their Children are bound to obey hs 
= 2 them. 1 "© 1 | 1 5 | „ pa | 
it ' 10. S. #4 £0 ; * - N 0 
1 adjudged bv three againſt one, Hut. 39. S. C. cited. (c) In Conſideration the Plaintiff would gi: 7 
14 his good Will and Furtherance to a Marriage. Moor 595. pl. 808.— Where Marriage Brokiy: 
1 Bonds, and other Conſiderations, to er Marriages are made void in Equity, vide Abr. Eq- ) thi 
| | 90. and Tit. Marmiage. In Conſideration the P. aintiff would procure the Conſent of her Maſter the 
\ for the Defendant to have a Shop in his Houſe, Tc. a good Conſideration. Godb. 216,—In Conſide me 
1 | ration the Plaintiff would procure the Conſent of the Leſſor, that the Leſſee might aſſign his Term M. 


Oc. Hut. 39. adjudged a wp; Conſideration.—In Confideration that the Mother of 4. would pe- 
mit her Son to ſerve him for ſuch a Time. Rol. Abr. 20, adjudged. OE 


. Rol.Abr.2r, nf 4. being on Treaty with B. for the Purchaſe af cribs Lands fron 
24, aQuds- B. comes to H. 's Wife, and promiſes her in Coonſideration that ſhe woul 
| | in, that he would give her 10l. or a Riding-Suit 


not hinder the N | | | 
this is a good Conſideration, and the Huſband and Wife may have an 4 
| U 


Jump/it on this Promiſe. | : 


* * 


ſide ration. 2 Ro 
proved. Vent. 211. Lev. 179. 
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I B. in Conſideration that 4: at the ſpecial Inſtance and Requeſt of B. Rol Abr.23 


: 


£24 VA £ 


| Premiſes to 4, in as good Repair as it was at the Time of the Demiſe : 
this is a good Conſideration to maintain an Action, though it ddes not ap. 


| though it appears that B. was then in Poſſeſſion thereof. 


(a) Cro. El. 856. S. P. cent. but 2 Rol. Rep. 435. like Point adjudged. Vent. 2 11, 214. like Point 


| adjudged. Hard. 366, S. P. dubitatur. 4 Leon. 4. like Point adjudged. ite 2 Keb. 81, 82. Sid 323, 


like Pdint adjudged. , 2 Keb. 182, adjorn. Lev. 204. adjudged, and «ide 2 Lev. 33-—But upon Evi- 
dence it muſt be proved what Eſtate the Plaintiff had, ſo that it may appear that there was a Con- 
L Rep. 435. But aſter à Verdict for the Plaintiff, 55 Court will intend it was 


But if 4. in Conſideration that B, will make an Eſtate at Will to him, Rol. Abr. ag. 
ſuch as Counſel ſhall deviſe, promiſes, c, this is no good Conſideration, 88 * 
If 4. having ſeveral young Children, lies ſick, and B. in Conſidera- 3 Leon 88. 
tion that A. after his Death will commit the Education of his Children, adjudged 
and the Diſpoſition of his Goods, during their Minority, to him, aſſumes between 


% oF 
and promiſes to H. to procure certain cuſtomary Lands to be aſſured to „ 


one of the Children; wher2upon 4. appaints B. Overſeer of his Will, and 73 3Leon. 
| that his Goods ſhould. be under the Diſpoſition of B. 4. dies, and B. 129. cont. 


by Virtne thereof, takes Poſſeſſion of the ſeveral Goods of J. If B. does * 
not procure ſuch Lands to be aſſured accordingly, yet ſhall the Executor of 


A. have no Action againſt B. for here is no Conſideration, inaſmuch as 
the Power which B. had given him, was only pro educatione liberorum, 


and no (5) Profit to himſelf; and though ſuch Overſeers do too often *Page172 


| make their Advantage, yet that is contrary to their 'Truſt, and ſach a () But if 


Fraud as the Law will not preſume, one Execu- 


tor, in Con- 


| ſideratioh the other would relinquiſh the Executorſhip, aſſumes, Fc. this is good. Bulſt. 188. 
| Vide Rol. Abr, 49. f N "A a | p 


If there be certain Controverſies between A, and B. and they ſubmit to 3Leon.105. 
the Award of J. S. who among other Things is about to award that B. #Judged. 
ſhall deliver up to 4. two ſeveral Obligations, wherein 4. was bound to 3835. 
whereupon B. in Conſideration that pon the Requeſt of A. the Clauſe in 
Relation to the Delivery up of the Obligations ſhall be left out of the 


| Award, aſſumes and promiſes to A. to deliver them up to A. gratis, Cc. 


* 


this is a good Conſideration, the Clauſe being omitted ad ſpecialem inſtan- 


t iam ipſius A, ' 


— 


If 5. pawns Goods to B. upon Condition of Redemption at a Day Rol. Rep. 


certain, and after the Day the Goods being not redeemed, P. ſays he will 2186. adjudg | 


ſel] them, upon which favs, if he will ſtay the Sale of them but for 2 3 
three Days, he will pay the Money and have the Goods; if H. does ſtay 3% To 5 


the Sale accordingly, B. may have an Action againſt D, upon this Agree- 1 
ment, for this was in Nature of (c) a Sale; and if D. had paid the (<)S0 where 
Money, he might have brought Detinue for the Goods. | 4 e Ae 


that he had paid and delivered to the Deſendant twenty Pieces of hammer'd Money, being twenty 

old Shillings, at his Requeſt, he the Defendant promiſed to pay him twenty Shillings new Money 

and it was objected that the Property was not altered; ſed non allocat'; for a Delivery, in Contidera-- 
tion of being paid the Value, is a Sale. Salk. 25. pl. 11. 2 Ld. Raym. 895. 


If A. and B. are both Sollicitors for the Office of Under-Sheriff, and A. CroJac6 


in Conſideration that B. will deſiſt, aſſumes and promiſes to B. that i - ch pr 


judged 
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the ſaid 4. obtains the ſaid Office, that he the ſaid 4. will pay unto 3. 


200. for a Horſe, &c, this is a god Conſideration, Seals 
A. has Lands in D. in which Pariſh B. is Rector, and B. in Conſidera- 
tion that 4, will plant his Lands with Hops, and fo better the Tithes, 
aſſumes and promiſes to allow him 407, for every Acre ſo planted; and 
- + whether this is a good Conſideration, becauſe the Tithes cannot be bet. 
tered by the Planting of the Hops, but by the Growing of them, dubita. 
lt ſeems a ſtrange Reaſon, Muſt not the Planting imply the Growing ® | 


bid. 90 If 4, together with B, is bound to C, for the proper Debt of B. c, 
5 9 and A. pays the Money, and B. dies and makes D, his Executor, and D. 


tween 


Scott and in Conſideration that A. will forbear to ſue him till ſuch a Time, aſſumes 


Steyens, and promiles to repay him ; this () Conſideration is good, though P. 


ni 4 was liable in Equity only f. 


* 


Rol. Rep. 27. 8. P. per Croke, 9 oo if the Conſideration be that the Plaintiff ſhall releafe an equi- 


table Intereſt only. Well. and Well. Vent. 40. 1 Lev. 472, In Conſideration the plaintiff 


Alum; fit, for Money laid out and paid by A, for Teſtator in his Liſe- time? 


wald forbear to ſue fora Legacy. 2 Lev. 3. Vent, 120. f . Was not D, ljable in an AQion of 


Lev. 287 Ik the Plaintiff declares that he was poſſeſſed of ſeveral Seamens' Tick- 
Bann 30 ets for Wages due to them, and had ſolicited the Treaſurer of the Navy 
1 1 a0 to p'y them, who had ordered the Defendant his Clerk to pay them, and 


Bid. 392. the Defendant, in Conſideration the Plaintiff would not give his ſaid 


S. ad- M-.ſtzr any further 'Trouble about the Payment thereof, aſſumes to pay 


judged. them; this is a good Conſideration, for though it does not appear the 
Plaintiff had any latereſt in the Money, or Authority to receive it; and 
it was objected, though he might not Trouble the Maſter further, yet the 
Owners might; yet after Verdict for the Plaintiff, it was adjudged for 

him; for it cannot be intended but that the Plaintiff had an Intereſt in 

the Tickets, or Authority to receive the Money, elſe the Treaſurer 
wWowuld not have ordered the Payment thereof, C 
Page 73. If 2. in Conſideration that B. an Infant, hath promiſed to permit 4 . 


Mbg. 28. to carry away ſo much of his Graſs, c, aſſumes and promiſes to pay B. 
aged . the Conſideration is good, and B. may maintain an Action againſt 4. 


pen à upon this Promiſe,” notwithſtanding B. may avoid his Promiſe. _ 
Bowen. 2 Stra. 959. S. C. cited and agreed. Vent, 51. S. C, adjudged. Yelv. 134. like Pointe 


Cur', Sid. 41 Keb. J. 8, F. vide Head of Infants, | 


KS 297. II A. and B, are Churchwardens of D, and C, at the Proſecution of 4. 


— 


adjudged and B. is excommunicated for not paying a Tax for the Reparation of 


between the Church of D, and C, in Conſideration that the Biſhop, at the Requeſt 


1 and of , and B. would abſolve him, aſſumes and promiſes to pay unto 4. and 
wol. U. ſo much, if 75 is accordingly abſolved; 4. and B, may have an Action 


2 L:v. 119. upon this Promiſe againſt C, for it cannot be intended but the Abſolu- 
S.C.adjudg- tion was at the Inſtance of 4, and B, and by Reaſon of the Promiſe to 


4 


3 nfo pay them the Money, ; # ian pig 
being that the Biſhop would abſolye the Mother of the Defendant at the Requeſt of the Defendant, 


| which the Biſhop would not haye done, if the Naintiffs had not accepted the Promiſe of Payment. 


Ro!.Abr.29. If B, is indebted to 4. in 200. and C. is indebted to B. in the like Sum, 
mi and C. promiſes 4. in Conſideration that he is content to accept the 
Notes - ſaid Sum by the Hands of C. and to ſtay for this for four Days, t at he 
there. will pay him the faid Sum; this is a good Conſideration for A. to main- 

: tain an Action upon the Caſe againſt C. „ 


. 


CCC PSY | 
If 4. is indebted 20/. to B. and dies, and his Executor, in Conſidera-' Rol. Abr. 26. 
tion that B. will forbear him for a reaſonable Time, promiſes to pay him But where a 
the Debt; this is a good Conſideration to have an Action, with an Aver- Promiſe by 


y 333 : an Executor 
ment that he forbore him for a certain „„ eee 


- + ſtrator, or 


an Heir, to 
5 1, 52, Tc. 


pay on Forbearance, makes a good Conſideration, vide the ſeveril Titles, and Dany. 


9 


” 
* = % g 


— 


— 


(D) There the Tonſideration call be ſaid to be 
ai executed, or continungg. 


Conſideration altogether executed and paſt is not good to maintain Rol. Abr. 
Nan Aſſumpſit; but if it were moved by a precedent Requeſt it is 11, 12. 
ood, and doth amount to a Premiſe ; for it is not reaſonable that one C= - "20S 
an ſhould do another a Kindneſs, and then charge him with a Recom- purpoſe. 
nce; for this would be qbliging him whether he would or no, and 
bein ing him under an Obligation without his n Concurrence. 
Therefore if the Servant of 4. be arreſted in London for a Treſpaſs, Dyer 272. 
and J. S. who knows J. bails him, and after A, for his Friendſhip, pro- Rol. Abr. 11. 
miſes to ſave him harmleſs, and F, &, comes to be charged; yet this is no 555 | 
Conſideration to ground an Afump/it on, becauſe the Railing, which was Pelv. TEN 


the Conſideration, was paſt and executed before, 2 Stra. 933. 
8 — NR 
(4) But it had been otherwiſe if the Maſter had befare requeſted him N 

to become Bail for his Servant, and the Bailing had been after; -: ; Dyer 172. 

| . "4 | | Rol. Abr. 17. 


5 „ 5 f a) Hob. 106. 
S. C. and S. P. cited and agreed, becauſe the Promiſe is not naked, but couples itſelf with the prece- 
dent Requeſt, and the Act of the Party procured by that Requeſt. 2 Leon. 225. S. C. cited and 
agreed. Cro. Car. 409. S. C. and S. P. cited and agreed fer two Juſtices ar, VNL 


80 if a Man requeſts another to labour for his Pardon, Ic. and after Page 74 
he has done his endeavour, if the other ſays, in Confideration that he hass 
laboured for his Pardon at his own Charge, he promiſes to pay him ſo wang 1. 
nuch, Y. this is a good Conſideratis. e 

e | „ Moor 866. 
\Brownl. 8. Hob. 108. 


If A. ſerves B. for a Year, but has (5) nothing for his Service, and af. Leon 225. 
terwards at the End of the Year, B. for his good and faithful Services, Sodb. 32. 
aſſumes to pay him 101. A. may have an Action upon the Caſe, upon this G 


Promiſe, againſt B. for the Conſideration is good. Servant has 


him, and after his Service ended, his Maſter ex abundantia promiſes to pay him 10l. more, he ſhall not 
have an Aion on this Promiſe, becauſe there is no precedent Conſideration. 2 Leon. 225. Hutt. Eg. 


* In this Caſe the Law preſumed a Promiſe to pay what was reaſonable, and the Defenlan 's 
gubſequent Promiſe aſcertained the Sum. a 5 . 


If A. leaſes Lands to B. for a certain Term of Years, rendering Rent, Leor. 102. 

and after ſome of the Years expired, and the Rent paid, 4. in Conſidera- 3 f on 

tion that B. had occupied the Land and paid his Rent, aſſumes to ſave ee 

him harmleſs againſt all Perſons for his Occupation paſt and to come; if Cro K. 94. 

afterwards the Cattle of B. are diſtrained Damage-feaſant, he may have an 1 con Dig 
| | 5 . Action 14% 
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ed, and ſaid . : Ns 
ad ee e en continues. | 


ration that 1 8 18 1 i 110 -Et 0 
he was in Poſſeſſion, and had paid, and was to pay his Rent, was a ſufficient Cauſe for 4. to de. 
fend his Poſſeſſion for the Time to come. . 8 > 


2 Leon.11t. If there be a Communication between 4. and B. concerning a Marri- 
' adjudged age to be had between A. and the Daughter of B. upon which B. offers 
between him 200/. with his Daughter in Marriage; but they cannot agree upon 
March and the Day of Payment, and afterwards /. ſteals away the Daughter of B. 


5h I fi - 22 0 8 — 
7 pri and marries her without the Conſent or Knowledge of B. and after B. 


(a) A good 10ol. to A. this is a good Promiſe, upon which A. may have an Action 
| ee againſt B. for the (a) natural Affection of the Father, and the (3) Ad- 
nan Uſe, but vancement of the Daughter, makes this a Conſideration (c) continuing 
not an 4. | | | re Wh 


Conſideratian, 2 Leon. 224. per Anderſon, Godb. 31. Cro. Car. 409. Hut. 84. Cro. Eliz. 
741. (e) A Serjeant at Law gives Counſel to 4. who afterwards, in Conſideration thereof aſſume; 
to pay him zol. an Action lies thereupon. 2 Leon. 111. fer Popham. Cro. Eliz. 59. ſaid. 


2 Keb, 99. In Conſideration that he had paid Money for the Defendant, wo ob. 
; tained a Releaſe of his debt, was held a continuing Conſideration, be. 
cauſe the Benefit of it was continuing to the Party, | 


* 


2 * * * * ed y nd. hd * 


* 


ration being againſt Law. 
8 all Conſiderations are deemed inſigniſicant and void, that are not 
of ſome Benefit to the Promiſor, or Loſs to the Promiſee; ſo if they 
are wicked and ill in themſelves, or unlawful by being prohibited by ſome 
Act of Parliament, they are void; therefore | 
Rol.Abr.16- If an Officer, who by the Duty of his Office is obliged to execute 
| 5 *P* Writs, promiſes, in Con deration of Money paid him, to ſerve a certain 
8.P.adjudg- Proceſs, an ¶Mumpfit will not lie on this Promiſe ; for the Receipt of the 
A theCon- Money was Extortion, and the Conſideration unlawful“. 5 
Meration 
being, that he would ſerve a N7 ef Regnum, * Ohſerve the Terms of the Propoſition: © Who 
« by the Duty of hi. Office is obliged.” Q. If it might not be otherwiſe, if he was not obliged, or 
if he was to uſe extraordinary Labour, Care, Attention, Oc. or be at any extraordinary Experice? 


U 


*Paget7s 80 if an Executor ſues Execution by Elegit, and B. a Stranger, as a 

| Friend to the Executor, in Conſideration that the Sheriff would forth- 
with execute the ſaid Elegit, and of 64. to him by the Sheriff paid, pro- 
Rol. Abr. 16. Miſes to pay him Gol. upon which the Sheriff executes the Writ ; yet no 
Gro. Jae. Action lies, becauſe the Conſideration is (4) againſt Law; for the Sheriff 
103. 8. C. ougght to do his Duty without Reward, and this 60. is no diſcharge of 


stk the Fees due to the Sheriff, being given by a (e)Stranger, and not ex- 


(07.00 $2 preſſed for them. 


fer one that | 5 5 7 74 8 5 i 
he has arreſted to eſeape, on the Promiſeof a Stranger, to he paid ſo much Money, yet no Action lies 
on this Promiſe. Salk. 28. pl. 17. Jide Head of Sheriff. 1 where given by the 
Plaintiff himſelf, Rol. Abr. 26. Sed C. 2 Burr. 294. 2 Will. 133, Cowp, 69. 1 Term Rep. 
418. 2 Term Rep. 14838. BE OY f | 

| TY, But 


8 Cadjudg- Actien upon this Promiſe againſt A. for the Occupation; which is the 


agrees thereto, and-in Conſideration of this Marriage aſſumes to pay 


ſumpſit. Cro. Elis. 736. agreed per Cur". Cart. 141. arguends. (5) Marriage is always 4 continuing | 


ch Where the Promiſe ſhall be void, the Conſide: 


7 hd 3, — 72 
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But if a Man brings a Capias that he has againſt 4. to the Sheriff, Rol. Abr. 16 
2 him that he will make J. S. his ſpecial Bailiff, and promiſes jen f 
him that if he will make him his ſpecial Bailiff, that if 4. eſcapes from Gro. Kl. 17. 
the Bailiff, that he will bring no Action for the Eſcape againſt him; Owen 95. S. 
this is an Aſfumpfit upon which an Action lies, if he brings any Action C. adjudged- 
againſt the Sheriff for the Eſcape. „„ ee B. K. 478 

| So where the Sheriff takes Goods in Execution upon a Fieri faciar, Salk. 28. pl. 
and a Stranger promiſes the Officer to pay.him the Debt, in Caſe he 27-adjudged 
| will reſtore them; this is a lawful” Conſideration, for by the Fieri facias on 
| he may ſell the Goods, and this in Effect is doing no more. e Love'sCaſe- 


If 4. in Conſideration of ſome Benefit, promiſes not to ſet up or fol- Vide Rol. 
low the ſame Trade with the Plaintiff in ſuch a Town, this is a good abs 16, 17. 
Promiſe; but if the Promiſe were not to ſet up or follow the ſame Trade 8 5 Joe” LL 
in any Part of the Kingdom, it would be void. „ 3 
| F * | | v7 art 5 ö 0 8 Jones 13. : . 
Forteſc. 297. March 77. 2 Rol. Rep. 201. 2 Lad. Raym. 1456. Joon 739. 


__ If 4. being a Clerk, promiſes B. in Conſideration that F. will pro- gg1,abras. 
cure him to be Rector of a Donative Church, with Cure of Souls, to pay Cro Car. 
= :o/. to B. this is no good Conſideration to maintain an Action, for this 337, 383. 


is Simony, and an Offence againſt the Laws of GOD and Man!. 8 5 5 
f the Promiſe is made to any one but the Patron, and the Patron is not to have any 
Benefit, Whether an Action would not lie, as it might be intended as a Reward, for Labour, &.? 


f 4. levics a Plaint in the Court of Stepney againſt B. upon which a Jones 341. 
Precept is directed to C. the Bailiff there, to attach the Goods of B. 8. 2 LD 
and thereupon. C. attaches certain of the Goods of B. and 4. in Con- 1 230. 
ſideration that C. will deliver thoſe Goods to him to deliver at the next Mead and 
Court, aſſumes , eue to ſave C. harmleſs, &c. the Conſideration Bigot ad- 
is void, being againſt Law; for the Bailiff ought not to deliver them to judsed. 
the Plaintiff, - e e ee og — 
ar | = | | ed 5 _ 
If 4. being ſeiſed of Lands in Fee, enters into a Recognizance to B. Oro. Rl. 581. 
and after makes a Feoffment of thoſe Lands to C. who, in Conſideration Barrow and 
that Z. will ng to him the Recognizance, aſſumes and promiſes to Cray. 
pay him 80. this is a good Promiſe, for the Conſideration being to ng _ 
aſſign to the Tertenant, it operates by Way of Diſcharge, and is clearly 31 ered dps 
lawful; otherwiſe of an Aſſignment to a Stranger“. 5 xe 


i Qu. As to what is alledged, reſpecting a Stranger? 


If 4, brings B. to a common Inn, of which C. is Hoſt, and affirms to Hut. 55. ad- 
C. that he hath arreſted B. by Virtue of u Commiſſion of Rebellion, aud judged be- 
in Conſideration that C. will keep P. as a Priſoner by the Space of one tween Flet- 
Night, aſſumes and promiſes to ſave C. harmleſs, &c. if B. recovers deere 
againſt C. in an Action of falſe impriſonment, C. may have an Action Winch. 48. 
againſt 4. upon this Promiſe; for rhough the Conſideration, vi. the S. C. adjudg- 
keeping of H. was unlawful, yet becauſe it did not appear to C. to be ed; but Ho- 
ſo, the Promiſe to ſave him harmleſs was good. bart ſaid | 
"5 | 5 | ON hers __ 
be a Diverſity where a Public Officer. and wh i inci 2 
the Arrelt , bat becauſe the Defendant had pleaded! Non 4 STE ers — —2 
ſonment was lawful, he agreed Judgment ſhould be given — Plaintiff. F 


But 


. 
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Promiſe to the Plaintiff is g 
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Page 176 But if it appears that the Act which is to be done is unlawful, as 
ut. 6. If 4, in Conſideration that B. will beat C. promiſes to ſave C. harmleſß, 

1 „% f J ĩͤ 8 

S. C. and S. P. fer Hutten. 2 Lev. 174. like Point adjudged, where the Defendant, in Conſideration 


of 205 aſſumed to pay 495. if he did not beat J. S. out of ſuch a Cloſe. 


veb. 197. II 4. is in Execution at the Suit of B. and C. in Conſideration that 
. adjudged the Gaoler will permit 4. to go at large, aſſumes and promiſes to (a) 


between him that A. ſhall pay the Debt at a certain Day, and that he the aid 


3 * C. will fave the Gaoler harmleſs, the Promiſe is void, becauſe the Con- 
2 Bulſt. 2 13. ſideration is againſt Law. : ED 1 . e 


250, 8. C. adjudged, the Promiſe being to pay the Gaoler Money. Het. 175. S. P. 10 Co. 102. S. P. 

agreed fer Frey Ch. Juſt. and that if fuch Promiſe was not void by the Common Law, it is made 

void by the Statute 23 H. 6. . —Cro. Eliz. 199, adjudged, 3 Leon. 208. adjudged. | But ſuch 
I, for he may lawtully diſcharge him. Cro. Eliz. 190. adjudged. 


Sid. 132. If 4. is arreſted, and C. in Conſideration that the Bailiff will ſuffer 4. 


Keb. 483. to continue in the Houſe of C. till the next Morning, aſſumes and pro- 


N;kthePro- from B. ſo that it could be no Eſcape. 


miſe being 


to deliver him or pay 101. and the AQtion being brought by the Plaintiff himſelf, who declared upon 
a Promiſe to the Bailiff ex parte gueren; ſo that if he was out of Cuſtody, it muſt be intended by 
the Aſſent of the Plaintiff, becauſe the Promiſe was made to the Bailiff ex parte querentis; and by 
bringing the Action he bath affirmed his Aſſent. „ 333 | 


Nod. 166 If the Father of 4. was indebted to B. and 4. promiſes B. that if he 
Gilb. Evid: will bring two Witneſſes before a Juſtice of Peace, who upon their Oaths 
> 2 8 ſhall depoſe that the Father of 4. was ſo indebted to B. that then he 
469,470- bir. Will Pay it; if B. does produce his Witneſſes, &c. he may have an Action 
Like Point upon this Promiſe againſt 4. for the Conſideration is not unlawful, nor 
where the the Oath prophane ;-adjudged by two Judges againſt Vaughan, who held 
Conſfidera- that ſuch an Oath, illegally adminiſtered and taken, was within the Sta- 


ti t > 
TV Tack ? tute of prophane Swearing. - 


Oath beſore . | . ts EY . 
the Mayor of London. Fret and Pretiman like Point, Sid. 283. adjudged. Raym. 153. adjudged. 


Keb. 26, 44- adjudged; where the Conſideration was to take ſuch Oath before a Maſter in Chan- 
cery. 2 Sid. 123. like Point adjudged; where the Oath was to be taken before a Maſter in Chan- 
cery; and a like Point there cited to have been adjudged, where the Oath was to be taken before 
a Judge of Aſſiſe, Ts F910 e RN 2 OLA 


Sd. 212. If 4, obtains a Judgment againſt B. in the Marſhal's Court, and after- 


Keb. 744 wards, in Conſideration of Money in Hand paid aſſumes and promiſes to 


aſſign this Judgment to C. this is a good Promiſe, for it is lawful ſo to 
do, and the Intent muſt be that it ſhall be aſſigned according to common 
Uſage, viz, by Letter of Attorney, ſo that C. may take out Execution 

in the Name of 4, which may be done without any Maintenance. 
zJones 284. If 4. obtains a Judgment againſt B. and thereupon takes out an 
8 Elegis, and delivers it to the Under-Sheriff, who by Virtue thereof ſeizes 
Niers and certain Goods of B. and afterwards the Under- Sheriff, in Conſideration 
Chapman. that 4, will take out a new Elegit, and deliver it to him, he promiſes to 
Carter 223- cauſe and procure the ſaid Goods to be faund by Inquiſition, and to de- 
8. C. ad- liver the ſame to ſuch Perſon as 4, ſhall appoint, &c. this, Promiſe is 
judged. againſt Law, being to do a Thing againſt the Duty of his Place, by 
5 which he is bound to return an indifferent jury; and though Part of the 
Promiſe was to do a lawful Act, yet ſince that depended upon the other 

Part, which was illegal, the Whole is naught®. 


* As to Conſiderations void in Part, See Coin. Dig. 1 V. 154- B. 13- 


- | v4 3 (F.) There 
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G) Where the Conſideration and Pꝛomiſe mall · age 


* ſaid to be ſufficiently ſet fozth and averred. 


= „ we: This eſſential to the Giſt of the But for this 
HE Plaintiff mult ſet forth every Thing flential t — ee 
Action, with ſuch Certainty, that it may appear to the Court that f pless * 
there were ſufficient Grounds for the Action; for if any Thin material 3 
be omitted, it cannot appear to the Court, whether the Damages given 
by the Jury were in Proportion to the Demand, or whether the Party 
was at all intitled to a Verdict. | „„ „ 
erefore in an Action upon the Caſe, the Plaintiff (a) cannot declare © 
Therefore 2, 00 Þe- SSI lare ro Co. 25. 
quod cum the Defendant was indebted to the Plaintiff in ſuch a Sum, and For this 
that the Defendant, in Conſideration thereof, ſuper ſe Aſump/it to pay, Polng _ 
&c. without (b ) ſhewing BY 8 0 15 YE: ul 5 e 
20), 213, 642. Hob. 18. Moor 854. pl. 1167, Het!, 106. Rol. Rep. 391. $782 
t 3 jag — es 397. Hard. 132. but Palmer 171. per Croke and Chamberlain, there * ä 
| Diverſity where the Promiſe is to pay at a Day to come, and where not; far the Promiſe to pay at 
1 Day to come, implies a Forbearance in the mean Time; and vide Rol. Rep. 0 (a) Such a 
bpeclaration is not made good hy Verdict. Cro. Car. 6, 31. Sid. 182. and vide . 14. P 
31. Jenk. 293. (5) The Plaintiff declared that the Defendant was indebted to the Teſtator of the 


Plaintiff in 20l. guas ei ſelviſſe debuit ſecurcum agreement” inter eos habit. 2 Lev,-162, Judgment was 
aid after Verdia, for the Agreement might be by Deed. Yide Carth. 276. wa 


So if in an Aſumpſit the Plaintiff declares that, in Conſideration uod Sid: 246. 

procuravit J. S. to ſurrender a Meſſuage, &c. the Defendant ſalveret to 1 * 
the Plaintiff 101. the Declaration is not good, for there is no Promiſe 8. 8 mer : 
laid, ſuper /e Aſſumf/it, or agreavit being omitted; and nothing here that judged Nig 
imports a Promiſe or Contract. 5 .  Raym. 8. 

Ds. | | | a gqjudged Nip. Keb. 878. 


Super fe Afſumpfit on an Inſimul cemputaſſet was left out, and a Differ- 2 Keb. 97 
ence was endeavoured to be taken where the Law raiſes the Promiſe, and 972 5 
where it is a 2 Promiſe; and that in the firſt it ſhould not be need- 31. 723 7 
ful; but the Court held it neceſſary in both, for the Law does not (c) , Holt. 
create a Promiſezin any Caſe in Pleading, but gives ſufficient Evidence Vid Head 
to a Jury to find a Promiſe, i | | of Pleas and 


But in this Action the Law requires no greater Certainty in the Alle- 
gations than the Nature of the Thing requires; therefore if a Contract 
be made in general Terms, the Declaration may likewiſe be general. 
Hence a Quantum Meruit for diverſa veſtimenta S omnia alia materialia _ 
adinde eren is good, 0 
So if in an 4fumpfit the Plaintiff declares that, in Conſideration the 3 Bulſt, 31. 
Plaintiff would find and provide for a ſick Man all ſuch Neceſſaries as adjudged 
he ſhould want; the Defendant aſſumed and promiſed to pay, &c. and between 


avers that he had found him Neceſſaries amounting to ſuch a Sum, &c. St rag 


this is a Declaration, without ſhewing in particular what thoſe Rol. Rep: 
Neceſſaries were, for that would make the Record too prolix. I 3: * 80 
5 | adjudged; 


and that rather becauſe it was after Verdi. Vide Tit. Errer.— This Manner of declaring is cer- 
tainly good, and every Day's Pradice. ; 


If in an Indebitatus Aſſump fit the Plaintiff declares that the Defendant Hob. S. ad- 
was indebted to the Plaintiff in 10. for the (4) Feeding and Agiſtment of * Snag 
upon a Writ of Error in Cam. Scacc. Rol. Rep. S. C. adjudged and affirmed. (d) Indebitatus ſor 


Tithes, Fright and Beal, Ley, 143. Sid, 223. after Verdict adj , and intended ſevered, . 
upon a ſpecial Contract. . Ys 4] . f 3 | Wes judged good, evere 7 
hg | | | Beaſts, 


AS 8D MW P'S 1-7: 


*Page178. *:-Beafts, and for Wheat & aliis (a) F the Defendan 

(s) 80 - hWabir\& recept”; this is a good declaration, for though it be not ſuffici- 
| lndebitatus Ent to ſay that he was indebted generally, becauſe that may be for Rent 
les proefere, upon Leaſes, or Debts upon Specialties, yet this is certain enough, for as 
1 2 well the Wares and Merchandizes, as the Paſturing and Wheat, are 

N. Perſonal Things, for which an 4/umpfit may be brought. _ . 


Vent. 4 2 Keb. 552. Mod. 8. adjudged.——Pro præmio, on a Policy of Inſurance. 2 Lev. 163. 
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{rea em well enough; and that the only Reaſon why the Plaintiff is obliged to 
2 ſnew wherein the Defendant is indebted, is, that it may appear to the 
Vent. 44. Court tliat it is not a Debt on (5) Record or Specialty, but only upon 
8. . ſimple Contract; and any general Words, by which that may be made 


— 
— — 
——— —— * 


8 to appear, are ſufficient. 805 | | | 

552. Mod. 8. 8. P. 10 Mod. 81, 2956. 12 Mod. 16, 250, 308, 324. Fitzgib. 302. (8) For 
Damages recovered in an Aſumpſit, will be no Bar to an Action of Debt grounded on a Record or 
Specialty, Cro, Car. 6. Leon. 155. Cro. Eliz. 242. 2 „ 
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Moor 854. If in an Aſumpſit the Plaintiff declares, that whereas the Defendant 
adjudged. had received ay of ſeveral Perſons, to the Uſe of the (c) Plaintiff, in 


— — — 
E re 


= - _ —— S — 
2 


ö 58 42 Conſideration thereof the Defendant did aſſume and promiſe to pay, Oc. 
1 adjudged. this is à good Declaration, without Ca) ſhewing of what Perſons in par- 


a for and not traverſe ble. | : | 
ceived by the Hands of J. S. to the Uſe of the Defendant. Mod. 42. adjudged good after Verdid; 
and ſaid they would intend it Money lent. 2 Keb. 615. adjudged, and vide Rol. Rep. 391. Cro. 
Jac. 690. (4) So an Indebitatus lies for 40l. Fin diver ſis denar” ſummis ei prefiitis ac fre diverſis 
denariorum ſummis de end the Plaintiff recep? & habit' ac pro quodam pecuniæ fumma, by the Plaintiff, 
at the Requeſt: of the Defendant, to J. S. Se/ut', without ſhewing in particular how much he was 
indebted for each Cauſe, for that is not material, he being indebted ſo much in fete. Cro. Jac. 245. 
N Velv. 517. Brownl, Ent, 71. 92 Where the Conſideration is executed, it is only Iaducement, and 
needs not preciſely be alledged as to Time or Place. Cro, Eliz. 715. 7 | 
*The common Method now uſed is to declare for Money had and received by the Defendant, 
to the Uſe of the Plaintiff, without mentioning of whom, or by whoſe Hands received, and this is 
the beſt Method of declaring: As the Plaintiff may give in Evidence all Money received, which 
under a particular Declaration could not be done, if any of the Payers were omitted. This gene- 
ral Form of Action is, in many Caſes, equivalent to a Bill in Equity, for an Account, &c. 


CroCar.116. If in an A/ump/it the Plaintiff declares quod cum there were ſeveral 
: . $80 Reckonings and Accounts between the Plaintiff and Defendant; and at 
rr 4. ſuch a day, Se. inſimul computaverunt? for all Debts, Reckonings and 
Hel: 106, Demands; and the Defendant upon the ſaid Account was found to be in 
11. 8. C. Arrear the Sum of 20/, in Conſideration whereof the Defendant promiſed 
adjudged. to pay, ic. this is a good Declaration, without ſhewing it was pro merci. 


so an E- ticular he received the Money, (e) becauſe the Conſideration is executed 


2 ad moniis, or otherwiſe, wherefore he ſhould have an Account; for an Ac- 
Palm. 4 5 count may be for divers Cauſes, and ſeveral Matters and Things may be 


Felv. 59. included and comprized therein, which in Pede compoti are reduced to à 
Rol. Rep. Sum certain; and thereupon being indebted to the Plaintiff, it is ſuffici- 
356.8. P. ent to ground an Action, 8 N 5 
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daration, . though general ; and though objekted that it ought to have nen 
en eg the Plint® dedares, that zhe Defendant, in Gon 41 ud 
deration of; Vc. inter alia, did alume to pay, Ac. this is no good Decla-jjudged. -* 
ration, becauſe. be ought to ſet forth. the whole Promiſe, which is intirs. en 
If in an Afump/it the Plaintiff declares, that in Conſideration the Plain- ab. 88. 
tiff had promiſed to deliver a Cow to the Uſe. of the Defendant, une 
f 2 Defendant did aſſume and promiſe, Ac. this is a gopd Declaration, Hage 179 


i 


without (a) any Averment of the Delivery of the Cow, (5) becauſe Ye = > 
is (c) Promiſe for Promiſe. ff. ER TIO IT» bc 
the Plaintiff doth aver a Performance, the Defendant can take no Iſſue thereupon. 'Cro. Eliz. 53. 

And an ill Averment will not hurt. Lev. 88, 493. (6) Where there are mutual ' Promiſes, the 

plaintiſt need not aver a Performance of his Part. Velv. 134. Rol. Rep. 336. Vent. 41. Hard. 
| 102, 103. March 75. Cro. Kliz. 703. Lev. 20, 393. Cro. liz, 7 Leon. 186. Salk, 29. 


pl. 30. () Both theſe Promiſes ought to be made at the ſame Time, they will be au Patta. 
Hob. 88. Cro. Eliz. 137. Leon. 186. Comp. a- e 7 eee 
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(G) What may be pleaded as a ood Diſcharge 1 5 
and Perfozmance of the Piomite. s | 


AN Afunp/it is an Action founded on a Contract, the Non-perfor- Head 
L "mance of which is a Fraud and Injury to the Plaintiff; and there- _ nd. 
fore the Defendant muſt ſhew that there was no Contract, or that the ne bo. 
Contract was void and without Conſideration, or that he hath perform- fancy, Co- 


"I 


— 


ed it, and is therefore diſ charges. verture, a : 
| | a . 5 ... Releaſe, the 14 
Statute of Limitations, or more Money loſt at Gaming than the Statute allows, are good Bars, wide 4 


the ſeveral Titles; and where they muſt be pleaded, or may be given in Evidence, Title Zaxdence. 


If in a Quantum Meruit for Medicines; the Defendant pleads that he March yy. 
had paid the Plaintiff (4) tet & tantas denariorum ſummas, as the ſaid (4) In an 
_ Medicines were worth, without ſhewing what Sum in (e) certain he bath (neſt I 
paid; this is no good Plea* | „ 2 4 Money laid | 
„ 1 BE. 6 
Plaintiff avers that he had laid out 27s. and the Defendant pleads that he had: paid 1 and 
Money laid out, without ſhewing what he had paid. Rob. Ent. 56. () Where the Defendant 


may plead generally, that the Plaintiff exvneravir eum of the ſaid Promiſe. Cro. Car. 383. 4 
Rol. Abr. 408. pl. 1. . | a 3 5 5 


* Qu. If on ſpecial Demurrer, ſuch Plea is not bad, as amounting tothe general Iſſue ? 


T 


If in an Aſump/it the Plaintiff declares that the Defendant did aſſume March 100. . 
and promiſe to pay to the Plaintiff ſo much Money, and alſo to carry away hed ed, __ 
certain Wood before ſuch a Day; the Defendant as to the Money cannot yi a. p 


plead that he paid it, and as to the Carriage of the Wood non Aſſump/it ; the Plat 


J) for the Promiſe being (g) intire cannot be apportioned +. n mon 

| 5 1 | Men pit, a 
Repleader was awarded. (J) Brown. Ent. 58, 59. In an Aſſump/it to pay 245. per Hogſhead for 
Ale, &c, the Plaintiff ſhews, licet 43s. was due to him ſec ratam-fredid', Cc. and the De- 
ſendant qusad 248. de, Sc. pleads non Afſumpſit, and as to the Reſidue a Tender, and thereupon 
Iſſue is joined; and vide Thomp. Ent. 66. Rob. Ent. 40. (z) ** The Defendant pleads the 
Promiſe was conditional, and traverſes that it was abſolute, as the Plaintiff had declared. Thomp. 
Ent. 74. Rob. Eat. 97. 1 | ws 7 8 


_ + Qu. Therefore, if he ſhould not have pleaded ne 4ſſumpfſit to the whole? e Non Aſumpfie 
to Part and Tender, to the Reſidue is good. 4. Qu. If ſuch Plea is good, if it does not amount ' 
5 hg the general Iſſue, and if the genere Ie would not have been the proper Plea ? 
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and 


| adjudged. * 2 


dubitatur. 


| . AS ASS 17. 1 
Mod. 43. If the Plaintiff declares upon an Indebitaru: Afſumpfit, and upon x 
” 6. Quantum Meruit, and the Defendant pleads, That after the ſaid ſeveral 
ed. © Promiſes made, and before the Action brought, the Plaintiff and Defen. 
12Mod-214, gant eame to an Account concerning divers Sums of Money, and that 


i 


250, 5% the Defendant was found in Arrear to the Plaintiff 30/. and thereupon, in 


14. Raym. Conſideration that the Defendant promiſed to pay the ſaid go the Plain- 
$6, 61 tiff likewiſe promiſed to releaſe and acquit the efendant o all Demands ; 
* this is a good Plea, for by the Account the firſt Contract is merged. 


Carth. 467. 3 Mod. 278. 5 Mod. 411. Fitzgib. 22, 302. Comyns 98. Ld. Raym. 122, 235, 66 
| « Ld. Raym. 963. Stra. 422, 426, 573, 615, 648, 653. Milward and Ingram, 1 Mod. 205 
— ſame Authorities, S. C. adjudged: But Neri Chief Juit. there ſaid, That if there had been 


but one Debt between them, the Eatry into an Account for that would not determine the Contract. 


g [| 


3 page 180 1 * The Defendant cannot plead that he revoked his Promiſe , as if A. is 


Rol. Abr. 32. in Execution at the Suit of B. and J. F. deſires B. to let him go at large, 
2 Rol. Rep. and that he will ſatisfy him; to which B. agrees, though F. S. before 
19, 39. S. P. any Thing is done in Purſuance of this Promiſe and Agreement, comes to 


_ adjudged. B. and tells him, that he revokes his Promiſe, and that he will not ſtand 


5e e. wits yer ſuch Revocation cannot be pleaded in Bar to the Sehn. 


: 


— 


3 Lev. 244. So if in an A umpfit the Plaintiff declares, that in Conſideration the 
adjudg. 2 Plaintiff would ſolicit a Buſineſs for the Defendant, which he had with 


tween 


and Beech, J. S. O Vnem adinde poreret, the Defendant did aſſume, &c, and that he 
upon a Writ had folicited and employed much Care and Pains, Ic. but before he 
of Error in could finem inde ponere, the Defendant countermanded him, the Action 
Cart Seace,, Ijes; though it was objected, that ſuch 258 is always counter- 


— gkrag mandable; and if the Plaintiff had beſtowed Pains, and in Part done the 


Aſfirmedac- Thing before the Countermand, he might have had a Quantum Meruit 


cordingiy for what he had done, but not an ¶umpfit for the Whole; yet it was re- 
| ſolved by the Court, that if after Part done the Defendant countermands 
it, the Plaintiff ſhall have an Action for the Whole, and upon the Trial 
[OR the Jury ought to give as much in Damages as the Buſineſs done deſerves, 
Yelv. 22. If J. being poſleſſerl of a Horſe, lends him to B. and B. aſſumes and 


 Shelbur and promiſes to re deliver the Horſe to 4. by a Day, before which Day the 


5 5 ad- true Owner of the Horſe contra woluntatem B. (a) takes him from B. this 


"Ro. Rep, Matter, by Reaſon of the precedent Property, is guaſi an Rviction of the 


Like Point Horſe from the Poſſeſſion of B. and ſhall (5) diſcharge B. of his Promiſe. 
(a) So if the Horſe dies. Jones 179. (5) If one aſſumes to purchaſe Lands at the heſt Price he 
can, the Promiſe to purchaſe is abſolute; but the Price muſt be as. reaſonable as he can. Lev. 4. 
fer Twiſten. But per Feſier Ch. Juſt, he is not bound to Purchaſe unleſs the Owner will ſell. | 


* 


3 


mb. N Aitacliment is a. Proceſs that iſſues at the Diſcretion of the 


Eiren. lib. 1. Judges of a Court of Record, againſt a Perſon for ſome Con- 
cap. 16. tempt, for which he is to be committed, and may be awarded 


by them upon a bare Suggeſtion, or on their own Knowledge, without 
any appeal, Indictment or Information; for though by the Statute of 
: a | | | Magne 


— 
** 


1 ) 


WEN, 1 


— * a 


AT T ACH M F N r. | 
Magna Charta, none are to be impriſoned Sine Fudicio Parium, wel ber 
Lecem Terre, yet this ſummary Method of Proceeding being abſolutely Yide 2. 
nnr to the Furtherance and Execution of Juſtice, ſeems to have Weſim. 3. 
been long practiſed, and is certainly now eftabliſhed as Part of the Law e 3. 
As ſeveral Matters relating to this Head fall more properly under others, 


I ſhall only in this Flace conſider; 550 | 

| (a) Jn what Caſes an Attachment is to be grant 
N. 1 8 
B) How the Perſon againſt whom it is granted 

N 2 to be pꝛoteeded againft, and how to be dif- 

charged} abde- 7 


w * 


* 
* — - 


— 


* 


Fr granted. | 1 


A LL Courts of Record have a Diſcretionary Power over their own Dive 0 9 


Officers, and are to ſee that no Abuſes be committed by them, which 2 Hawk. 
may bring Diſgrace on the Courts themſelves; therefore if a Sheriff, or P. C. 148. 


= other Officer, ſhall be guilty of a corrupt Practice in not ſerving a Writ z % Head 


as if he refuſe to do it unleſs paid an unreaſonable Gratuity from the ” Ong” 
Plaintiff, or receive a Bribe from the Defendant, or give him Notice to 
remove his Perſon or Effects, in order to prevent the Service of any Writz 
the Court which awarded it may puniſh ſuch Offences, in ſuch Manner 
as ſhall ſeem-proper, by Artachment. | e 1 Es 
But ifthere be no palpable Corruption, nor extraordinary Circumſtance Hob. 64, 
of wilful Negligence or Obſtinacy, the Judgment whereot is to be left to 264- 
the Diſcretion of the Court; it ſeems not uſual to proceed in this Manner, 3 . 
but to leave the Party to his ordinary Remedy 1 the Sheriff, either piach. = 
by Action, or by Rules to return the Writ, or by an Alias and Pluries, 
e if he have no Excuſe for not executing, an Attachment goes of 
courſe. | | | | 
Alfo Sheriffs and other Officers are liable to an Attachment for an op- 11 H. 6. 43. 
preſſive or illegal Practice in the Execution of a Writ z as uſing needleſs. 
Force, Violence or Terror, treating Perſons under an Arreſt bafely and 
inhumanly, extorting Money from them, fc. or making an Arreſt with- 
out due Authority, as by Colour of a Blank (a) Warrant, filled up with- @)Noy Tor. 
out the Privity or ſubſequent Agreement to the Sheriff. «x JOE TG 


2 Rol. Abr. 


258. But there may be ſome ſpecial Circumſtances which may induce the Court to excuſe it, as 
er . was ſo, and that it was done to prevent the Party's having Notice of the Arreſt. 
2 Hawk. P. C. 143. | / 1 | | bd | 


Fs 


Alſo an Attachment is grantable for a corrupt practice, in not execut- 2 Hawk, 

ing a Writ effectually; as if a Sheriff having levied a Debt on an Execu- ** C. 143. 

r ag ys the Money, fs . 
io an Attachment is grantable in Diſcretion for a falſe Return to a 

Writ, but this is not (5) uſually done without ſome viſible Corruption, vac * 

or extraordinary Circumſtances of Malice, Hardſhip or Oppreſſion. (5) For an 


N Action on 
the Caſe lies againſt the Sheriff; vide Title Sheriff 


Attornies 


| + (4) Jn what Caſes an Attachment is to be *Page:91 
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| Cody 
JJ WE: 
Attornies, Manner in numberleſs Inſtances ;. as for proſecuting or defending a Suit 


P. C. 14, without Directions from the Party, for baſe. and unfair Dealings toward; 


— 


nnn 


ney or barely attempting to (4) forge a Writ, or other Matter of Record; for giv. 

3 til ing (e) Directions to a Sheriff what Perſons he ſhall return on a oo 

| ut 1 ny for endeavourin to impoſe on the Court for putting to Proceſs Name of 

Salk. 87. Attorney of K. 1 «WI thout Authority. Bur » Rep. 20. Againſt an Under. 
* & þ - > * 3 . 4 1 ; Fe. . Ba 7 

pe 2 n for improperly executing the Rule of the Court. 2 Bur. Re, 

ee 207, Wc | „ 3 


Vbyer r 91 ; if 

241. pl. 50. 244. pl. 58. (e) Moor 882. pl. 1237. a * 

ith Fees 1 %%% ⁵⁵ og tp ̃ ALTER 1 ä 3-2 

ite >: Alſo all other Officers, of Courts of Record. are in like Inner Punidh 


Hawk. P. C. able for diſobeying the Commands of ſuch Courts, or for executing them 


h wer Sever oppreſſively, or otherwiſe miſdemeaning themſelves in their Offices. 
w u . rÞ- eee . JF PPP S : 
are puniſhable, vide Head of Juries. 


* 


page 182 Gaolers are pu niſhable in this ſummary Way for groſs Wa our 
2 Hawk. in their. Offices, by the Courts to which they more immediately belong; 
| ahi St alſo by diſobeying a Habeas Corpus iſſuing out of a Court which has Au- 
| WINE thority to award it; and by the Court of King's Bench, for uſing Priſoners 
Gaoler. {barbarouſly and inhumanly. | 


* 7 ; 
# 


Keb. 484. Ihe Court of King's Bench, as it hath a Superintendency over all Infe- 
Palm. 564. rior Courts, may grant an Attachment againſt the Judges of ſuch Courts, 
6-Mod. 90. for oppreflive, unjuſt or irregular Practice, contrary to the obvious Rules 
ut hg q f Natural Juſtice ; as for denying a Defendant a Copy of the Declara- 
their Juriſ- tion, or going on to Trial without giving him Notice, or Time to make 
diion in his Defence, or for compelling him to give exorbitant Bail, or for. taking 
general. unreaſonable Diſtreſſes, or for taking Money for vitious Pleading ; for 
pProcgeding after a Prohibition, Certiorari, &c. 
| Salk. 84. _ Attachments have been granted for ſpeaking contemptuous Word: 
Pl. 4. concerning the Rules of the Court, and that in the firſt Inſtance, without 
any Rule made on the Party to ſhew Cauſe why ſuch Attachments ſhould 
not be granted; for it would be in vain to ſerve him with a Second Rule, 
who had deſpiſed; the Firſt. | Po | 
Mod. 21. An Attachment is the proper Remedy for Diſobedience of the Rules of 
eee Court; as of thoſe made in Ejectment, Arbitrament, c. So where a 
257, 31% Defendant in Account, being adjudged to account before Auditors, re. 
825, 533 fuſes to do it, unleſs they will allow Matter diſallowed by the Court be- 
585. fore; or where one refuſes to pay Coſts taxed by the Maſter, whoſe Tax- 
Stra. 925 ation the Law looks upon as a Taxation by the Court. RE 4 ' 


wm. & ws .c e 


— 8 


— — 2 · 


ti 


2 Wms. 450. | 
Barnes 40, 41. 2 Barnes 55, 140» - Salk. 51. pl, 6. 


Salk. 84 _ But an Attachment is not uſually granted ſor Diſobedience of a Rule 
pl 3. of Mi Prius, unleſs it be firſt made a Rule of Court; nor for Diſobedi- 

ee ence of a Rule made by a Judge at his Chambers, . unleſs it be entered; 
Mes 1 nor for D. ſobedience ot any Rule without Perſonal Service *. | 
3 himſel“ and there is great Reaſon tu believe it is to avoid being ſerved with a Rule, the 
Court will on Affidavit grant a Rule to ſhew Cauſe why Service at the laſt Place of Abode, 

mould not be deemed g -rvice, and permit ſuch Rule Ni, to be ſerved, by leaving the ſame 

at the laſt Place of Abode, _ . 5 „ 


2 Hauk. Alſo an Attachment is proper for Abuſes of the Proceſs of the Court; a 
Y. C. 154, for ſuing out Execution where there is no Judgment; bringing an Ap 


erat fer the Death of one known to be alive; making ule of a Proceſs of 4 
5 by 8 ; % * 4 ſuperio 


SSSR. 


* 
3 


ATPFNEHMENT. Rs 

aperior Court, as u Stale to bring a Defendant within the JuriſdiQion the fil 

of an inferior one, and then dropping it; uſing fuch Proceſs in a vex- Motion for 

ans gi eee 
| +; F 1 N FC the Court 
contemptuouſly. Stra. 185. For Caſes of Contempt, ſee Stra. 384, 510 593. 2 Id. Raym. 1 64. 
| x Strange bgp, 1006, 1094- Andr, 975. Mod. 245%, 
rer trifling Contempts the Court will not grant Attachments., 


3 — 2 * 
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(g) How the Perſon againſt whom an Attach- 
ment is granted is to be proceeded againſt, and. 
A Terachments are uſually granted on a Rule to ſhew Cauſe, unleſs 2 Hawk. 
A the Offence complained of be of a flagrant Nature, and poſitively F- C. 141- 
ſworn to; in which laſt Caſe the Party is ordered to attend, which he en 
muſt do in Perſon; a8 muſt every one againſt whom an Attachment is 2 jones 178 
nted ; and if the Party attending the Court upon ſuch a Rule to an- - _ 
ſwer it, or appearing upon an Attachment, be apparently guilty, the 
Court in Diſcretion, on Conſideration of the Nature of the Crime, and 
| other Circumſtances, will either commit him immediately, in order to 
anſwer Interrogatories to be exhibited againſt him, concerning the Con- 
tempt complained of, or will ſuffer him to enter into a Recognizance to 
anſwer ſuch Interrogatories z which if they be not exhibited within four 
Days, the Party may move to have the Recognizance diſcharged z other- 
wiſe he muſt anſwer them, though exhibited after the four Days; but 
in all Caſes, if he fully anſwer them he ſhall be diſcharged as to the 
Attachment, and the Proſecutor ſhall be left to proceed “ againſt him ®Page 183 
for the Perjury, if he thinks fit; but if he deny Part of the Contempts 
only, and confeſs other Part, he ſhall not be diſcharged as to thoſe de- 
nied, but the Truth of them ſhall be examined, and ſuch Puniſhment 
inflicted, as from the Whole ſhall appear reaſonable; and if his Anſwer 
be evaſive as to any material Part, he ſhall be puniſhed in the ſame 
Manner as if he had confeſſed lt. 
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N Attorney is one ſet in the Place of another, and is either Pub- Co. Lit. 5%. 
lie, as an Attorney at Law, whoſe Warrant is Talis ponit loco ſuo 6 Co. 58. 

| talen Attornatum; or Private, who has Authority given him to ores . 
at in the Place and Stead of him by whom be is delegated, in private Gf. Rel; 2 
Contracts and Agreements; which Authority muſt be by Deed, that it /ali« and his 
* that the Attorney has purſued his Commiſſion. Of this Power, and 


£26 


ap 
all Perſons are capable,” and therefore may be executed by Monks, In- bon diluſed 
fats, ie Coverts, Petſons attainted, outlawed, excummunicared, (ory Bü- 

F | = 0 "oy Villains, tut. that 


F 1 


2 rg retraining me Number of A erate ity N. 24 ll and rente ve 


enen LAL TR, 


dh 40 0 F ag 


TS G wit 


1 0 


; FRnies 127 1 , ? = ** 
yl WW may dai any 5 e 515 Sl dle Per Perſons 2 SG 8 * 
Bnut the Perſon (a) here treated o {3s ect 20 94 is | 
09 For pri- pointed to Proſecute and Defend eh lis. ehe agg 1 25 9 5 
vate Attor- Officer belonging to the Courts 105 uſtice; coneefn The wh ere are 
par nl dag ſeveral Statiites/and Reſolutions. WIRD 
: y 
and Power. | 


(a) Ot 


* 


184. IAE ror? 


(B)' tho m map Appear bb, Wider, f 


185 
(C) Df Retaining an Attorney bat delt de an 


Appearance; and here 17 Te Warrant, of 


> Df the Þe Mer fan Attorney 
2 ower 0 c 
0. , e Tort We 
(E) Ok the Determination of his Power; and 
herein of d Changing him. 189. 
is n 


(F) Df his Fees and urſements, and the 
© Remedy fo2 the Recovery of them. 190. 


A "vv 


(H) Ot Offences and Visbehaviours 2 which 
he is punichable; and herein of the Form 
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- Pagers. - (A) Df admitting perſons to att as Atcopmies 


and the Qua ications RPO fo2 ſuch 


- Perſons. . 
Vide 2 Inf. ) EFORE the Statute: Wet. 2. ds 10. all lbs» were 8 55 by 
249. 377. Letters Patent under the Great Seal, commanding the Juſtices to 


1 op age admit the Perſon to be. Attorney, to ſuch. an one; ſince, which there 
2 Mod. 83, have been ſeveral (5) Statutes and Rules made for the better 1 jive 
When Grit of Attornies. 


of Record, 
wide Statute 4 H. 4. c. 18. and Rol. Rep. 3. (5) 3 F. 1. c. 41. which ſee explained 2 Int 249: 
6 Kd. 1. c. 8. explained æ Init. 311. 13 Ed. 1. e 10. *xplained's) Iaſt. 377. 227 Hl. 3. R. 2714. 
3 H. 7. 1. 23 H. B. e. 3. _ c. 5. Al c. 10. Relating. e id 1 which Perſons may 
be inrolled, and ſworn, to,Execute 
Unde raQtice 2 an ATE. 3 H. 6. c. 
ft, 2 o. 


3 Jac. 1. e. 7. are % ſign Kill * Fees, ang produce Tickets Money: 8 0 ie Counſel; pide 2 
| Eos 10 


By the 13 W. 3 Ce 6 mul 7 11 Oaths By the 13 C. 2. 29 1 erpetual 6. 27 65 + 
TS as an Attorney after a Convieton ee ot 1477 50 be pe 1 115 1 


admitting 5 
Per an Daliticotions ac ard 105 ſuch | 


(G) wr the "Privileges which an Attorney has | 


r ORM x. | 
. cap. 23. made perpetual by 30 Ges. 2. cap. 19. ef. 7 5. Nas thegta· 


the 2 Geo. | theta 
it is enacted, That no Perſon from and after the firſt Day of December tute, and the 


« 1730, who wag not duly admitted as an Attorney, purſuant to the ſame clauſes 
14 Duections of the Statute, ſnall be permitted to act as an Attorney, of 3 
« to ſue out any Writ or Proceſs, or to commence, carry on, or defend pragiſing 
« any Action or Actions, or any Proceedings, either before or after Judg- in Courts of 
« ment obtained in the Name or Names of any other Perſon or Perſons, Equi ; and 
in any of his Majeſty's Courts of Record, unleſs ſuch Perſon ſhall have 73 7 * 
« been bound, by Contract in Writing, to ſerve as a Clerk for and dur- Wherebysd- 
ing the Space of five Years, to an Attorney duly and legally ſworn. and licitors may 
admitted; and unleſs ſuch Perſon ſhall have continued in ſuch Service be admitte 
during the ſaid Term of five Years; and unleſs ſuch Perſon ſhall be Que * 
« allowed of, admitted and inrolled by a judge of the ſaid Courts, ee, 5 
« ſhall have taken the following Oath, I A. B. do fevear, that I auill Fee. Taking 
| « truly and honeftly demean myjelf in the Practice of an Attorney, according to a Turnkey: 

| < the beſt of my Knowledge and Ability. And in caſe any Perſon ſhall in & 8 a 
« his own Name, or in the Name of any other Perſon, ſue out any Writ labs wed 

| «© or Proceſs, or commence, proſecute or defend any Action or Suit, or 
« any Proceedings in any of the Courts of Law or Equity, as an Attoruey tieles can- 
| « or Solicitor, for, or in Expectation of any Gain, Fee or Reward, with- celled. 

« out being admitted and inrolled; every ſuch Perſon for every ſuch mw * 

| « Offence ſhall forfeit and pay pol. to the Uſe of ſuch Perſon who ſhall 

« proſecute him for the ſaid Offence, and is hereby incapable to main= 

« tain any Action or Suit in any Court in Law or Equity, for any Fee, 

| * Reward or Diſburſements, on account of proſecuting, carrying on or 

« defending any ſuch Action, Suit or Proceeding ;.and that no Attorney 

„or Solicitor ſhall have more than two Clerks at a Time, except the 

« Prothonotaries and Secondary of the King's. Bench, who may have 

three Clerks. Alſo a ſworn Attorney ſuffering any to act in his Name, 

« ſhall himſelf be diſabled to act in any Court, and his Admittance in 

any Court ſhall from thenceforth ceaſe and be void: Provided (a) 

* That an Attorney, or Solicitor ſworn in any one Court, may, by the. 

« Conſent of an Attorney or Solicitor ſworn in any other Court, which 

« Conſent muſt appear in Writing, ſigned by the Attorney or Solicitor, 

ein the Name of ſuch Attorney ſue any Writ, Proceſs, or commence, 

* carry on, ? proſecute or defend any Action or Actions, or any other Page 185 
Proceedings in ſuch Court, notwithſtanding ſuch Perſon is not ſworn | 

or admitted to be an Attorney of ſuch Court.“ 1 * 
' . a wno gives 


another Leave to practice in his Name, is anſwerable for what he does in his Name. 12M 0d. C6. 


.* 


An Attorney ſworn and admitted in any of the Courts at Weftminfter, W 
may Practice in any Inferior Court, unleſs ſuch Court by Charter or Sid. 416. 
Preſcription is reſtrained to a certain Number of Attornies, and has a Mod. 23. 
Power to exclude all others. „ 3 

Alſo if an Attorney of any Inferior Court is refuſed the Privilege of 5 75. 
acting, or turned out by the Judge or Steward, a Mandamus will lie to Keb. 

. dr oat 4 d 7 Keb. 340. 
reſtore him. es SET. | Rayw. 14. 
wide Tit. Mandunus, 


J * * 7 
8 * * 1 — 
N * — . x : Per Ih, : — * wet 1 — 
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(B) Who may appear by Attorney, and in what 
N Ca es. ; 


Statute of 222 2. cap. 10. gives to all perſons a Liberty of 2 Inſt. 240. 
appearing by Attorney without any Letters Patent, which it ſeems 178 8 
they were formerly obliged out, otherwiſe they were to * . 
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„ L 7 OL. 
2 Mod. 83. each Day in Court in their proper Pertttig ſer the Command of the 
Ol Infants Writ being to appear, was always intended 1 he in proper Perſon, 


aring | | . e 
in Perſon, by Guardian or Attorney, vide Head of Infants." 


(a Hawk. But in a (a) Capital Caſe the Party muſt always appear in Perſon, and 

| A Ro cannot plead by Attorney; alſo in Criminal Offences, where an Ad d 
Nep. 190. Parliament requires that the Party ſhould appear in Perſon; ſo in (3) 

| 2 Bulft 299. Appeal, of on an 4c) Attachment. 1 e 
1% 3 Inſt. 4 85 98 5 „ 

312. That the Appellant and Appellee muſt both appear in Perſon. 3 Mod. 268. Fitzgib. g; 

10 Mod. 86. 171 Mod. 216. pl. 4. 12 Mod. 26, 65. 2 Ld. Raym. 1288, 1289. Holt 355. Comm 

257. 4 Mod. 99. 2 Jones 210. (e) 2 Hawk. P. C. 141. and vide Title Appel. | 


bags kb 


Lev. 146, On an Inditment, Information or Action for any Crime whatſoever 
EKelw. 165. under the Degree of Capital, the Defendant may by the favour of th: 
Dyer 346. Court, appear by Attorney; and this he may do as well before P 
Gro: Jac pleaded, as in the Proceedings after, till Convittion. 
3 Inſt. 125. 2 Hawk. P. C. 275. March 113. A Clerk in Court may confeſs an Indictment fort 
Client. 6 Mod. Rep. 166. e | | 


By the 18 Eliz. cap. 5. bar. 1. it is enacted, That every Informer 
upon any penal Statute ſhall exhibit his Suit in proper-Perſon, and 
8 . . the ſame only by himſelf, or by his Attorney in Court, and that 
he ſhall not uſe any Deputy or Deputies at all. | 
By the 29 Elix. cap. 5. par, 21. it is recited, ** That divers of h« 
« Majeſty's Subjects dwelling in the remote Parts of the Realm, had bc e 
* many. Times maliciouſly troubled upon Informations and Suits exhibit | 
« ed in the Courts of the King's Bench, Common Pleas and Exchequer, upon nc 
>< penal Statutes, and had been drawn up upon Proceſs out of the Coun. W 
tries where they dwell, and driven to attend and put in Bail, to ther 
great Trouble and Undoing ; and for Reformation thereof it is enad. 
* ed, That if any Perſon or Perſons ſhall be ſued or informed agaiaf 
upon any penal Law, in any of the ſaid Courts where ſuch Perſon o 
«« Perſons are bailable by Law, or where by the Leave or Favour of th: 
Court ſuch Perſon or Perſons may appear by Attorney; in every ſuch 
*« Caſe the Perſon or Perſons ſo to be impleaded or ſued, ſhall and may, 
| « at the Day and Time contained in the firſt Proceſs ſerved for his 4p 
*Page 186 pearance, appear by * Attorney of the ſame Court where the Procek 
3 0 returuable, to anſwer and defend the ſame, and not be urged to pes. 
PDP BY ſonal Appearance, or to put in Bail for the anſwering ſuch Suits.” 
Sir William If one be outlawed upon an Indiment for not repairing a Bridge, aol 
Read'sCaſe. thereupon admitted to bring a Writ of Error, he (4) muſt ppp ea 
(A) But if an in Perfon aſſign his Error; fo adjudged and agreed by all the Clerks ol 
Adminiſtra- the Crown-Office in Sir Vu. Read's Caſe; and tho' the Court great) 
ne ig 1, pitied Sir William, becauſe he was ninety Years of Age, and very infim, 
a S and had kept his Chamber for a Year and more, yet they held that! 
of his Intef- could not be done by Attorney, being againſt the Courle of the Cour, he 
tate for and doubted whether the King's Privy Seal would help him; and he vs ar 
Murder, oy thereupon brought from his Houſe ten Miles from London, in an Hol egy 
bratcomey, Litter, upon Mens Shoulders to the Bar and-came into Court and aſſg- It 
for though ed his Error, and put in Bail to proſecute. Es 
the Party 


himſelf muſt have appeared in Perſon, that he might have ſtood Refs in Curia, and anſwered le 
Matter of Fact; yet in this Ce, that Reaſon fails. March 113. vide the Statute 7 H. 4 e. 15: bi © Mc 
which a Judge may examine into the Inability of a Perſon outlawed, to appear, and h 
- Cifpenſe with a perſonal Appearance; and Cro. Jac. 462. where on Affidavit of Sickneſs, th 
Court allowed of an Appearance by Attorney; vide the 4 and 5 W. and M. c. 18. That Perſat 
ourtawed may appear by Attorney, except for Treaſon or Felony, and reverſe the ſame vit# 
LP Bail. Vide Title Cutlowry. - N FEISS | $4 | N | 
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If Huſband and Wife are ſued, the Huſband is to make an Att 


for her. 


XY 25nd arg) 
"ELL ; + a 7 | Bridg. 73». 7 
| _ See Title Baron and Feme. Vides Mod. 86. 


o 


If an Ideot doth ſue or defend, he cannot appear by Guardian, Prochein Co.Lit.135. 
Any, or Attorney, but muſt appear in proper Perſon ; but otherwiſe of 3 . 
him who becomes Non eee for he ſhall appear by Guardian if , Co. Too T 
ithin Age, or by Att : n_ 555 V1, 1325 Malin: Liſe” >. - 
vithin Age, or by Attorney if OF eee 2 


10 an Attachment of Privilege by the Marſhal, he ſhall have no Attor- 6 Mod. 16. 
ney becauſe preſent m 4 00 Jo PE RR RN." | 


Marty 
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Wc) Ot Retaining an Attorney, what ſhall be an 
WW Appearance; and herein of the Warrant - 
Attorney. | e 


AN Attorney is not compellable to appear for any ane, unleſs he Sak. 89. pl. 
take his Fee, or back the Warrant; after which the Oourt will 4. An At- 
5 V | rney, n 
ompel him to appear, 5-7 | Sight o 12 
rit againſt Huſhand and Wife, unde rtook to appear for them, bat aſterwards would not do it; a 
declaration was delivered, which he received de Bene efſe, and Judgment was entered for want of a 
Plea; and the Court ſet it aſide for Irregularity, but ordered the Attorney to be laid by the Heels; 
nd it was ſaid, That if an Attorney undertakes to appear, and afterwards will not do it, upon Sum- 
ons before a Judge he ſhall be compelled to do it. 6 Mod. 86, Str, 69g. 12 Mod. 251.* Bound: 
dy his Undertakipg to appear for an Infant. Stra, 114, 5 


* Or by Motion in Court, 


2 


\ 


if before a Writ be taken out an Attorney promiſe to appear to it, and 
after it is taken out and ſhewed to him, he apght to appear, but that is 6 Mod. 42. 


o actual Appearance; but if ſuch Undertakin 8 be after the Writ is 356 Holt Ch. 
Es : | Comb. 299. 

; 0 1 3 Will. Rep. 

277+ Barges 1, 33. Stra. 402. 


4 


actually taken out, it is an Appearance. 


Where an Attorney takes upon him to appear, the Court laoks no Page 187 


her, but proceeds as if the Attorney had 


| ufficient Authority, and 
eaves the Party his AQtqn againſt him, Ne 


2 
3. per Holt 
ſaid to be 


k the practice of the Court. 
If an Attorney appears, and judgment is entered againſt his Client, Salk. 88, 
he Court will not asd the 8 though the 9 — had no pl. 6. 

arrant, if the Attorney be able and reſponſible, for the Judgment is 8. F. Tt an 
egular, and the Plaintiff is not to fuffer when in no Default; but if the Aaion wil 
ittorney be not xeſponſjble or ſuſpicious, the Judgment will be ſet aſide, lie againſtan 
otherwiſe the Defendant has no Remedy, and any one may be un- Attorneyfor 
none by that Means. Ph. 55 2 * { 7 | appearing 
| without a 
Warrant, 


ß Mod, 205. And for that Reaſon an Attachment denied. Comb. 2. vide infra Letter (H. 192.) 


A Warrant 
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ab A Warratit of Attorney may be enteradb t an) kme before Jullghic 


21d. Rm. entered, becauſe this is a new Cauſe and different Record, . 


ATT ON E Y 


\ 


290 or before a Writ of Error brought. | 
For thisvide” 8 n n Eure 8 8 5 Ee 2 | 
18 E iz. c. 14. That after Verdict in any Court of Record Judgment ſhall not be ſtayed or reverſed 
fox want ofa Warrant of Attorney; and vide 32 H. 8. 30. and 4 An, c. 16. f. 3. That the Plain. 
tiff's Attorney ſhall file His Warrant the fame Term he declares, and the Defendant's Attorney the 
ſame Term he appears, on Pain of forſeiting ten Pounds, and alſo. ſuffe ring ſuch Impriſonment a; 
by the Liſcrction of the Juſtices of the Court, where any ſuch Default ſhall happen to be, ſhall be 
thought convenient. Vide Rol. Rep. 186. March 122. Goldſ. 91. Brownl. 46. Hetley, 5h. 
Bulſt. 21. Cxo. Jac. 277. Vide Title Error. . „ Th. 


% 


Farefl.47. No Man, though by Conſent of Parties, can be Attorney of both 
fer Curiam. Sides, for the Conſent of Parties cannot Change the Law. FEE 

Salk. 29. If the Attorney in the original Action, acts as Attorney in the Pro. 
PL 11. 402. ceedings againſt the Bail without any (a) new Warrant, this is Error“; 
Pr 50g. for though any Perſon may take out a Teire Facias, yet upon the Retum 
3 Salk. 359, 2 Plea commences, and a new Warrant of Attorney ought to have been 


821, 125%. 5 49 122 11 4 „ 3 ws, 23 5 
7 No, 3. 5 Mod. 397. Garth. 447. Burr. and Alon. @ If the Terfafit makes an Attorney 
in Barco, and after Conuzance of this Plea is demanded by a Franchiſe, and granted, the Attorney 
ſha!! continue Attorney for him in the Franchiſe alſo, without other making, and he is his Attomey 
there in faclo, without other Removal; for the Conuzance is granted to hold Plea as the Juſtices Wil 
ought, if ti hd nat been granted. 21 E. 3. 48. b. 61. 21 AfL. Pl. 17. Fitz. Tit. Receit 133. Kd. i 
Abr. 290. J C., So ihaſter Conuz ance granted a Re-ſummons be ſued for the Faiicr of Right there Wi 
in the Court where this was granted, he continues Attorney for him there alſo upon the firſt Retain. 
er. Rol. Abr. 290, If Judgment be given *m Bance againit the Demandaut, and this is reve red ia 
J. R. tor Krron in ine Process, the Attorney which the Tenant had in the ficſt Plea, hall continue 
his Attorney nom in B. R. to anſwex to the Original. Rol. Abr. 290. 3 : 


de . If the Court on Motion would not give Leave te file a Warrant of Attorney} 


2 Show. In debt on a Bail-Bond, the Principal gave a Warrant of Attorney to 
CY Me appear for himſelf, and likewiſe ordered the ſame Attorney to appear for 
* the Bail, who were his Neighbours; the Attorney appeared according, 
And ior want of a Plea, judgment was had againſt the Principal and Ba, 
but upon motion ſet aſide as to the Bail, the Principals Order not being 
_ Ja Warrant to appear for more than himſelf, and it being by Ignoranceo 
the Law, and nota wilful Act, the Judges diſcharged the Attorney as to 
Kae the any Contempt +. 5 N . . | 
would now ſet àſide the Judgments againſt the Bail, if they were regularly ſerved with Proceſs, unlei 
they had a good Defence ? 8 | . 


8 


* 


„ If there be a Miſtake in the Attorney's Name, it may be amended h Pl 

Moor 211. the Warrant of Attorney, for the Watraat ot Attorney being prece4eut, to1 

bee „will amend the Roll, and the Court will take Notice that it is the ſam fy 

be nowhere tat appeared. | ; — fo 
entered, the _. nl | - | | 

Court cannot amend, 3 Bulſt. 202. Viar Salk. 88. N tak 

| / : TER? 8 5 e er — — — — — — 8 — ftar 


Pageig - (D) Df the Power of an Attorney when ap 
50 © hointed, and the Begularity of his Procen | ,. 
nas. 7 | 


_ 


* 1 . 


. 3 ; 1 5 Att 
Comb. 45, HE Authority of an Attorney, when appointed, continues unt bo b 
Rol. Ahr. Judgment, and for a Vear and a Day afterwards to ſue out E xecut- 7 
Ro. Rep. on, and for a longer Time if they continue Execution; but if not, the 


Judgmes 


* 


Ar NN 
fit 46 ſuppoſed te be ſatisfied; and to make it appea W 668 6 LY 


Jadgiient f 
intiff miſt (a) again eome into Court, 49 wy” eith does by 
m7 _ or an 17 — of Debt on the ö 0 i 


Z then en 
D e ae nee NG nen ed luueriy u neceſary. Salk: $6, 
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a by 4;*xHtY 8 2 _ ES! raft Pt 4 2 R {FIv: 


By the 2 Geo. 2. cap. 23. Het. 22. it is enacted. © That every Writ and 
« Proceſs for arreſting the Body, and every Writ of Execution, or ſome 
„ Anbelannerect te focht Writ: or Proceſs; andrevery Warrantthat ſhall be 
« made out _ on any ſuch Writ, hende or . ſhall before tze 
e gexvice. g 1 ribeg or indorſed th tue Name 
E Attorney! 7 0 197 Nie a0 ENT L 
« legible Hand, by whom! cefs; Execution rrant re- 
ce ſpeAvely ſhall be ſued 7 8 100 0 where ſi bob Attorney, Clerk in Court, 
« or Solicitor, Ha n roof he Perſon immediately retained. or employ 3 
by the Plaintiff in th Hör Sait, then alſo with the Name of the © - 
«Attorney or Solicitor .. img retained or employed, to be ſub- 
er ſcribed or indorſed, and writte 1 in Uke Manner; and that every Coo 
« of any Writ or Proceſs et B 1 be ſerved aon an Defendant, Dal . 
« hefore tlie Service thereof e "in like” Manner ſubſcribed or indorſed 5 
« with the Name of the Attornie ey or Solicitor who ſhall be immediately 
« retained or employed by the Plaintiff in ſuch Writ or Proceſs,” | 

All Warrants cn fein eb, taken by any Sh err or Bailiff For es 
from any Perſon in his g then ſtody by Arreſt, if not e cuted in the vide Salk, | 


Preſence of ſome fworn Atromey of 5 05 1 00 his Name e ſet ot ſub-. % N 132. 


ſcribes thereto as a Witneſs, ſhall not be er or of any, Force, and upon - 

Oath made that the fame was not done fame ſhall be ſet a de: and oy LO R 
Sheriffor Officer may be pufſiſhed £190 and if Judgment he entered 345, 598. 
thereon, the fame on Motion wilb he 9200 and ſet aſide; And ik Execu- arne 28, 
tion thereon be executed, _ b have Reſtitution awarded bim. 37, 188. 


2 Bart 
| 36, 51. 
$tr2- 626 30. 689. ea 8,95, Hd. Raym. 1832. 2 Stra. 883. Anz. 
n rs „ e vi Niet K 

re 2: 11 Bos ms $2994 1 by 


In In Jas tho Dessin rege Wa 2 in infra ſex 4270 , 7 Sit: 86. 
Plaintiff bran and TY 9 dant's 1 fe Tue i in due bl. 2 
Time, the Plaintiff's ee Jadgment, but pf om Ns conſent- Sie 
ed to accept thę Join der in- due; but upon Motion to the Court to 5 
compel him to accept it, it was oppoſe 7 becauſe the Plea was a hard 
Plea, and the Client had Notice of the Advantage, and ordered che At- 


358; 404. 2 Stra. $02, 1245, 24. \s Abd. . ae rags "0 me 1 s W 


torney to inſiſt upon it. The Court ſaid, That fince it was a hard Plea, 


they would not have eompelled him if -he bad not conſented to wave me-” 
Advantage, mn now they would hold him to his Conſear ; and for the 


he no Nies ane, dan r eee 
Wi 13 (1908033 £ i# £3) 2 Sins £1 Conſent to 


ſtand to an arbitration will bind the Client wee Carth, 413. Salk 70. pl. Sk 6 Salk, 
787. 13 Mod. 199%, Comp. 9439 + THAT 4 Nas l 
moi bewotts in 32 FO 7 


*Ia Debt the Þ Berth ovolls 26 lakh og 01} axtt, becquſe*? 100 
that is. a perpetual Bar, 47 ature; of a Releaſe. 1 e ab i its * i 
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5 ATTORNEY, 


Me FLOW 52+. If a Client deſires his Attorney to put in a Plea, which the Attorney 
broveht a knows to be falſe, in ſuch Caſe he may ok i 2 en e 
Writ of Er- unn, and thereby he diſcharges bis Duty. 8 8 

and 
3 for one of. the Parties aſſigned Errors, to which the Defendant took Iſſue, and the other 
wonld MN in Abatement. Vide 6 Mod. . 2 My 783. Barnard, K, B. 4 © MD, H. and 
Lag rr. F 
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00 Df the Determination of t his Power; and 
Deen of diſmiſing 92 changing bim 


oF 


Vide Farefl. Wy an o Oider of the Boat it. is 5 That no Perſon without 
80. Rule of Court, Order of the Judge or Secondary, and Notice to the 
; yy Mod. averſe e Party or his Aitorney, ſhall change or ſhift his Attorney; or if 
y ſuch Order as aforeſaid, ſuch, Attorney newly coming in, is to 
3 ill. Rep. take Notice, at his Peril, of the Rules in the Cauſe; whereunto the former 
104, 277- Attorney was liable to take Notice, and ſhall alſo pay ſych firſt Attorney, 
upon. Demand, all ſuch Fees as the Secondary ſhal} tax to be due to him. 
Vide Jenk. That where the Attorney for the Plaintiff or Defendant dies pending the 
179. Suit, and the Farty whoſe Attorney is dead, will not retain another At- 
Prog a torney to manage his Cauſe 
5 . . is not bound to hinder his Client's Cauſe. 
14 18. If 4. gives a Warrant of Attorney to one to confeſs Judgment i in Debt 
8 to B, by Non W Informatus at eight in the Morning, and at ten the ſame 
Day 4; dies before the Judgment. is ſigned by the Secondary, yet the 
Judgwent is regular, 1 
Salle 7 pl. A Warrant of Attorney to EG 2 Jud ment is not revocable, and 
the Cqurt will give Leave to enter up the Judgment though the Par 


— 'Þ 


Fade Raye, does revoke it, but it is determinahle by the Party's Death; but if the 


Party dies i the Vacation, the Attorney may enter u the Judgment 
Late 1 1 that — as of the precedent —f my it is by Ar ak mp 
2 14. Raym. Common Law, as of the precedent Texm, thaugh- it be not ſo __ the 
766,849, Statute of Frauds in reſpect of Purchaſers, but from the Si 
950. the Attorney muſt bring in the Roll $1 Lag the Eſſoin of th * e | 


. 2 Stra. 2 


882, 1061, quent Term, otherwiſe th Court will not ait! it to be . 
1121. Andr. | I 7. 75 
54. 309. Barnard. K. = 357. 358. e 5 SY N. B. | 


4 * . 
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"om" 00 Df his Fees and Dioburſements, and th 


Bemedy kor the Recovery of them. 


8 
#0" - * 
«1% LG * I. 


vnd . v the 3 Jae. 1. cap. 7. it is e That no Attorney. Salicitor, 
Car. iS. and B 


if or Servant to any, Thall be allowed from his Client or Maſter, of or 


Title _—_— 4 * 
tenance. for any Fee given to any Serjeant or Counſellor at Law; or of or 


(if an At. any Sum or Sums of Money given for Copies, to (a) any Clerk of 


torney al- 

ledges a ſpecial promiſe to pay, the Statute caggot aded, 'S W. 86. 1. Comb. 126. v4 

I of Pore bb three fe ona (UNE COP whe 85 t for Work Ae proſecuting, Cc. 2 
pen 11 exec} a al ee. a 77 0 defend Syits, an OT performance. T 
P pod a a pd mul Compute e 9 «Clerks 


the Attorney againſt him may praceed, and 


rr Oe, "RT 


SA F A SA 


Thing for an Attorney to deliver in his Bill at any Time pending the Suit. 


* 


F 


« Clerks, or Officers in any Court or Courts of Record at (3) Feftminſter . 
« unleſs he have a Ticket ſubſcribed with the Hand and Name of the 
«« ſame Serjeant or Cou nſellor, Clerk or Clerks, or Officers aforeſaid, teſti- 


 « fyir.g how much he hath received for his Fee, or given or paid for Co- 
«« pies, and at what Time, and howoften; and that all Attornies and Soli- (3) There. 


« citors ſhall (c) give a true Bill unto their Maſters or Clients, or their Aſ. fore does 

« Gons, of all other Charges concerning the Suits which they have for them, not extend 
« ſubſcribed with his own Hand and Name, before ſuch Time as they or rranſaQted | 
« anyof them ſhall charge their Clients with any the ſame Fee or Charges.” | 


Part of the 


Buſineſs was done in an inferior Court, and ei in Weftminfter. Carth. 147. KG, Vide Raym. 


245. and 3 Keb. 118, $14 Where this Clauſe of the Statute was pleaded, and held a good Plea 
but where the Executor of an Attorney ſued for Fees, the Court held that it was not neceſſary to 
have the Bill igned. Comb. 348. Rep. and Caf, of Pract. C. F. 58. Andr. 276. 3 Vin. Abr. 
308. pl. 7. Nor to an Adminiſtrator. Barnar:!, X. B. 433. Nor to a ſpecial Agreement. 2 Bar- 
nard. K. B. 164- nor to conveyancing Buſineſs. Barnes 37. It may be given in Evidence upon 
Nun Aſſumtſit pleaded to an Action brought for Fees. Show. Rep. 338. 12 Vin. Abr. 76. pl. 71, 


Buſinefs done by his Teſtator; Defendant moved to refer the Plaintiff's Ne EO 4 
Demand to the Maſter, but denied, becauſe all the Buſineſs was done in > iz * 


another Court; otherwiſe had the Buſineſs been done in this Court, or 3 
partly in this; and beſides, the Plaintiff was an Executor. ASS 276. 
| arnes 91, 
By the 2 Geo, 2. cap. 23./e. (a) 23. made perpetual by 30 Geo. 2. cap. 96. < 
19. /e@, 7 5. jt is enacted, That no Attorney or Solicitor ſhall commence (This A& 
or maintain any Action or Suit forthe Recovery of any Fees, Charges or pot; ex- 
Diſburſements at Law or in Equity, until the Expiration of one Month pj 8 


or more after ſuch Attorney or Solicitor reſpectively ſhall have delivered and Di- 

e unto the Party or Parties to be charged therewith, or left for him, her burſements 
or them, at his, her or their Dwelling-Houſe, or laſt Place of Abode, a due from 
Bill (e) of ſuch Fees, Charges and Diſburſements, written in a common Ne —_— 
** legible Hand, and in the Exgliſi Tongue, (except Law-Termsand Names jicitor to 

of Writs) and in Words at Length, [ce t Tunes and (/) Sums) which another. 

* Bill ſhall be ſubſcribed with the proper Hand of ſuch Attorney or Soli- Stat. 12 G.. 
t citgr be ere z and upon Application of the Party or Parties charge © 3 82 
« able by ſuch Bill, or of any other Perſon in that Behalf authorized, un- 

to the Lord High Chancellor, or the Maſter of the Rolls, or unto any 

of the Courts, or unto a Judge or Baron of any of the ſaid Courts re- 

15 So in which the Buſineſs contained in ſuch Bill, or thegreateſt (g) 

*« Part thereof in Aecount or Value, ſhall have been tranſacted; and upon 

a theSubmiſſion of the ſaid Party or Parties, or ſuch other Perſon autho- 

* rizedas aforęſaid to pay the whole Sum, that upon Taxation of the ſaid 

Bill ſhall appear to be due to the faid Attorney or Solicitor reſpeQively, 

* it ſhall and may be lawful for the ſaid Lord High Chancellor, the ſaid 

« Maſter of the Rolls, or for wm of the Courts, or for any Judge or Baron 

v of any of the ſaid Courts re pettively, and they are hereby required to *Pagetgi 
* refer the ſaid Bill, and the ſaid — or Solicitor's Demand there- 

** upon, (although no (A) Action or Suit ſhall then be depending in ſuch 

Court touching the lame) to be taxed and ſettled by the proper Officer 


N | ; | | That ſo 
the Client may have an portunity of looking into it before he is run to any further 1 or Str, 
633. Prad. Reg. C. P, 36. Rep. and Caſ. Prag. C. P. 27. Barnes 28. Heretoſore it was 2 common 


; Barnard. X. B. 316. 
Taxation cannot regularly be applies for before Bill delivered. Barnes 

C. P, bo. (f) Every Attorney, @c. may write his Bill of Fees and Diſburſements with ſuch Ahbre- 
viations as are now commonly uſed in the Engii/h Language, any Thing in the above Ad to the 
contra notwithſtanding, Stat. 13 Geo. 2. e. 13- ſ. 5. See Barnes 94, Pract. Reg. C. P. 37. 
2) See Barnes 95. Salk, 89. pl. 10. (#) Sec Barnes 95, Salk. 89. pl. 10. 
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he * 
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Year next 
beſore; the 


Practice of wiſe unto ſuch other Perſon or Perſons, or in ſuch Manner as the re- 
bringing in . ſpective Court aforeſaid ſhall direct, all ſuch Money as the ſaid Officer 
me Money « ſhajj certify to have been ſo over-paid; and in Default thereof, the ſaid 
ede Attorney or Solicitor reſpectively ſhall in ike Manner be liable to an 
Law; when Attachment or Proceſs of Contempt, or to ſuch other Proceedings at 
he was L. C the Election of the ſaid Party or Parties, as he would have been ſubject 
LC. P.and. ** unto if this Act had not been made; and the ſaid reſpective Courts 


that the ( are hereby authorized to award the Coſts of ſuch Taxations to be 


— Hen * paid by the Parties, according to the Event of the Taxation of the 


wards ob- Bill, (that is to ſay) if the Bill taxed be leſs by a ſixth Part than the 


ſerved in N. << Bill delivered, then the Attorney or Solicitor is to pay the Coſts of 
— ot oy: the Taxation; but if it ſhall not be leſß, the Court in their Diſcre- 
ary; * < tion ſhall charge the Attorney or Client, in regard to the Reaſona- 


' ſtopped lien! 
from ſuing ©* bleneſs or Unreaſonableneſs of ſuch Bills.” 


* Fas +4 * 


at Law, he | 193] BEE 92044 
thought it reaſonable that the Attorney ſhould have Securiry for his Money, but refuſed to do it 
in Chancery. Mo. 68. pl. 40. Quere therefore the Realodablentfe of this Part of the AQ. . 


* 


* 
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(6) Ot the Privileges which an Attorney has. 
Ttornies have (5) Privilege not to be ſued in any other Courts except 
thoſe in which theyare worn and admitted, becauſe of the Prejudice 
thatmay accrue to the Buſineſs of thoſe Courts in which their Attendance 
e eil, neither. ars they fo, be held:tpſpecial Bail; becauſe they arc 

2 Leo. 250. | ; : | 
Vile Head | | | 3 5 5 
of Frivilege and Title Abatement, (b) But this Privilege an in ſhall not have at the King; 
Suit. 2 Rol. Abr 274, Bro. Superſedear 1. 9. H. 6. 44. Nor unleſs there be the ſame Remedy in 
his own Court; therefore ſhall not have it when Money is attached in his Hands by foreign At- 
tachment in the Sheriffs Court in London. Sand. 67. Vide Comb: 427. Nor in an Action Real againſ 
an Attorney of the King's Bench. Sand: 67. Nor Appel apr an Atrorney of the Common 
Pleas. Sand. 67. Nor when he ſues, or is ſued in aufer droit, as Xecutor or Adminiſtrator. 13 
Mod. 316. Ld. Raym. 533- Hob. 177. Salk. 2. pt. 4. Nor when one Attorney ſues another. 


2 Mod. 298. 2 Rol. Abr. 274. Barnes 35: Nor*when he joins or is joined in the ſame Actios 


with others. Vent. 298, Dyer 277, Codb. 10. 2 Rol. Abr. 275. 


obliged 


* 


g ess ace 


| by ATTORNEY. 1 
_ oblig! to attend, and therefore are preſumed to be always amenable ; 


2 Officers of the Court they are intitled to the Proceſs of Attach- 
ment, and may ſue by Attachment of Privilege. | 3 
* Alſo if an Attorney of any of the Courts of Meſtminſter-Hall be cho- page 192 
ſen Conſtable, he may have a Writ of Privilege for his Diſcharge, for his Cro. Car. 
Attendance being necefſary in thoſe Courts, it is apparent that he can- 283, 389. 
not execute any inferior Office in Perſon; and this Privilege he ſhall 8 
have, not only where there is no ſpecial Cuſtom concerning the Election Masch . 
of Conſtables, but alſo where they are choſen by a particular Cuſtom in 2 Keb. 477, 
reſpect of their Eſtates, or otherwiſe, for that no ſuch Cuſtom ſhall be 508. 
intended to be more atitieat than the Uſages of thoſe Courts, and there- 2 265. 


fore ſhall give Way to them. Mons th, ; 


11 Mod. 215. pl. 3. 227» pl. 1. 12 Mod. 88, 115, 180, 256. Ld, Raym. 94. Skin. 669. Fitzgib. 
192. 2 Stra. 1050. Doug. $38. 2 Term Rep. 40g. ; + 
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(ti) Of Offences and Misbehaviour foe which he 
is puniſhable; and Herein of the Form of the 
P:oceedings againft him. 9 | 


* 


1 
4 Sn — 3 4 1 My 4 _ =. 25 — 
— — — AY : 9 
— —— — ED INES 


i 
9 
Ttornies are Officers of the Court, and liable to be puniſhed in a 8 5 
ſummary Way, either by Attachment, or having their Names rang _ 9 [1 
ſtruck out of the Roll of Attornies, for any ill Practice attended with 52, 94. i 
Fraud and Corruption, and committed againſt the obvious Rules of Juſ- 6 Mod. 16, 
tice and common Honeſty ; But the Court will not eaſily be prevailed 187. 4 43 
on to proceed in this Manner; if it appears that the Matter complained 1 2 PB 
of was rather owing to Neglect or Accident, than Deſign, or if the Party as. 14 
injured has other Remedy provided by Act of Parliament, or Action at 318, 449, | 
Law, 5 | | | | ; 583, 057, 
Fitzgib. 191. Barnes 159. 2 Barnes 39, 290. 4 Mod.-367. and the preceding Authorities, Comp. ' 
829. Doug. 114. 3 Term Rep. 275, r ; | : 


But if an (5) Attorney takes upon him to proſecute or defend a Suit 38 E. 3-8.b. 
for another, without any Manner of Directions from him, the Court Raſtal. 582. 
will grant an Attachment againſt him. | "7 


ing upon himſelf to proſecute or defend any Adion, who is no Attorney, is liable to be puniſhed in 
this Manner, whether he had any Directions or not. 2 Hawk. P. C. 144. In Strictneſs, he is liable 
to be puniſhed unleſs he record his Authority or Warrant of Attorney in Time. 2 Hawk. P. C. 144- 


Attornies are alſo puniſhable for baſe and unfair Dealings towards Raſtal. 93. 
their Clients in the Way of Buſineſs, as for protracting Suits by little pl. 3. 
Shifts and Devices, and putting the Parties to unneceflary Expences in 2 Hawk. « | 


order to raiſe their Bills, or demanding Fees for Buſineſs that never was 10 4 44. 
done, or for (c) refuſing to deliver up to their Clieats paler nn Court will 


which they had been intruſted in the Way of Buſineſs, or (4) Money ſeldom 
which has been recovered and received by them to their Client's Uſe, grantan At- 


: x | | tachment 
and for other ſuch like groſs and palpable Abuſes. Pa 
tainer of ſuch Writings or Money, without firſt making a Rule on the Attorney to deliver them to 
the Party; alſo it will juſtify an Attorney's detaining ſuch Writings or Money for his Security, till 
he be paid all his juſt Fees; nor will it ever interpoſe in this Manner, as to any Writings or Money 
received by an Attorney on any other Account, except only in his Way of Buſineſs as an Attorney, 
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but will leave the Party to his ordinary Remedy by ARion. - Salk. 87. pl. 5. See Stra. 547, 621. . 

5 Mod. 306. 12 Mod. 516, 554. 2 Barnard. K. B. 263, (A) Attornics imbezzillint their 5 1 

Money except out of the Inſolvent Debtors Amt. | | .= 
/ : 2 | 1 


Attornies 


1 CG 
| Cro.Car.y4. Attornies are puniſhable for diſobeying the Rules of Court, of which 


Dyer 241. they have Notice, either expreſsly or impliedly; alfo for forgi 18 a Writ, 
pl. 50. 244. or any other Matter of Record, or but attempting to do it, or for taking 


- Gy. out a Capias which has no Original to warrant it“, or for receiving Mo. 
tachment ney of a Client for ſuing out an Original, and alſo for the Fine due there. 


3.7 on to the King, where in Truth no Original was ſued out, nor any Fine 
16, E. 4 5- paid to the King, or for endeavouring to impoſe upon the Court, as by 
Bro, Privi- cauſing an Action to be brought againſt one in it, by Colluſion, without 
lege 43»... any juſt Ground, in order thereby to intitle the Party to the Privilege ; 
b of the Court, and afterwards, upon the Examination of the Matter in 

482193 Court, giving a falſe Account of it, or for giving Directions to a Sheriff 
comp. 829. concerning what Perſon he ſhould return on a Panelf. 


1 Com. Dig. 3 | A : | ; } IE 
447, 448. Doug. 114. 3 Term. Rep. 275. Moor 882. 2 Hawk. Pl. Cr. 145. c. 22. ſ. 11. x5 


Com. Dig. 475- 20 H. 6. 37. a. 2 Init. 215, Lit. Rep. 46. 4 Inft. 101. Hetl. 29. 
This muſt now be underſtood to relate to Suits by Original, in B. R. 


+ An Attorney ordered to pay Coſts, (as well as his Client) having joined in an Affidavit, to ſu 

_ port a frivolous Complaint, and made' reſentful Declarations, which ſhewed him to be perſon 
active in it. 2 Bur. 0654-— Where Attornies act properly the Courts will take particular Care to 
protect and countenance them.  - _- | E AE > wi „ EE, 
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. Audits Qperela- 


. 


4 ment or Execution, by ſetting them aſide for ſome Injuſtice of 
+ = the Party that obtained them, which could not be pleaded in Bar 
to the Action; for if it could be pleaded it was the Party's own Fault, 
1 nd as ſhall not be relieved, that Proceedings may not be 


8 ' N FE Pak Querela is a Writ to be cellavad againſt an unjuſt judg- 


) Who may be relieved by Audita Querela, and 
: 8 againſt whom. 1999. 
5) In what Caſes an Audita Querela will lie. 194. 
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e Who may be relieved by Audita Querela, and 
VV 


ho it, IF an Infant acknowledges a Recognizance, Statute-Merchant or 
p. I Staple or Recognizance in Nature of a Statute-Staple, he cannot 


Moor 75. avoid this without an Audita Querela brought before his full Age, be- 


je res _ cauſe his Nonage ought to be tried by Inſpection. 


10 Co. 43. 8. P. adjudged. Neu 16. Yely. 88. Cra. Jac. 59. 2 Rol. Abr. 57. 4 Bulſt. 339 
Vide Keg: 149. F. N. B. 105. That an Infant may bring an Audita Querela to avoid a Statute for 
his Nonage, although it be not certified or returned * Court. Ander. 228. And there ſaid, 
that the common Practice was fo, elſe the Conuzor might he of Age before the Conuze | 

' procure it to be certified. Yide 3 Bulſt, 307. Vide Title Infant,  , * n 5 


FR 
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AUDI . A : a E R E L. A. | | 


If A. being within Age becomes Bail for B. and after two Scire fa. and 
Nihil returned, Judgment is given againſt 4. c. he may have an Audita Yelv. 158.“ 
uerela and avoid the Recognizance, and fo the Judgment thereupon of Oro · Jac. 


Conſequence ſhall be avoided; _ 646. 8 Þ, 


5 V' Bat. 8,88. 
Where an Infant was Bail and taken in Execution, and he brought an Aadita Querela, and ee 
to be inſpected: and the Court, as a Matter diſcretionary, refuſed to admit him to Bail till he cor- | 
roborated his Allegation by the Oaths of Witneſſes, and a Copy of the Regiſter where he was born Wi 
was produced, and then he was diſcharged; but if he had brought his Audita Querela before he 
was taken in Execution, he muſt have had a Seper/edeas of Courſe. Carth. 278, 279. Tidd's Prac- 

" tice, 130. | . 55 : 1 ; 


But if 4. being witkin Age enters into a Bond to B. who procures C. 
without any Warrant, to appear for 4. and confeſſes a Judgment there- 
upon, * yet 4. ſhall not have an\Axzdira Querela, but he muſt take his page 194 
Remedy by Action of Diſceit againſt the Attorney. e 


infra Letter B. -'* So gu If the Count wouldnt, an; 8 


. — 


If Tenant in Tail acknowledges a Statute, and dies, the Conuzee 3 
ſues Execution againſt the Heir, he may avoid it by Aſſiſe, without being 2 Abr. 
put to his Audita Quer ela. 5 | Ero. Jac.82, 

| : ; . ; * | x : Fide Sid. S5. 

But the Iſſue at his Election may have an Audita Querela, if he will. Rol. Abr. zos. Cro. Jac. 

85. That this is only an equitable Action, and may be brought by a Reverſioner, or him that has 
but Intereſſe Termini, or might have been by Cſtui que Tſe before the Statute. March 51. | 


So if a Diſſeiſor acknowledges a Statute, and the Diſſeiſee enters, the Rol. Ahr. 
Conuzee extends the Land, the Diſſeiſee is not put to his Audita Querela a 
to avoid the Extent, becauſe there is not the Appearance of Juſtice in 7 * 
this Extent, the Conuzor having only a tortious and unlawful Seiſin of 
the Land, and conſequently no Power to charge it. 4 15 

But if 4. be Tenant for Life, Remainder to B. his Son in Tail, 4. Raym. 19 

enters into a Recognizance and dies, C. brings a Scire facias, and B. is Sid. 54. 
returned Heir and Tertenant, and warned, but makes Default; he can are > | 
have no Audita Querela to avoid this Execution, becauſe he had a Day a 42.8. C. 


given him in Court to ſet aſide the Recognizance, and it was his Folly between 


not to appear when warned. | 7 an 
e Gee, 
1 8 | | | 8 EE Pi, we infra | 


3 . EE . Letter C. 

If a Statute be acknowledged to two, of which one is an Infant, and 3 F. 3. 12. 

they make a Defeazance, and after ſue Execution contrary to it, an Audi- bd. 

ta e ſhall be brought againſt both, for it does not appear within Rol. Abr. 

the Deed that he is an Infant; alſo the Deed of an Infant is only voida- 

ble, and peradventure he will affirm it. 1 Gy 
If a Statute be made to Baron and Feme, and they make a Defea- 48 E. 3. 12. 

zance, and fue Execution contrary to it, the Audita Querela ſhall be _= Abr. 

brought againſt both, although the Defeazance be void as to the Wife; 1 

for this Action is in Lieu of an Anſwer of the Execution, which is ſued 

by both; and this is all one as if the Baron alone had made the Defea - 


zance, which would have been a ſufficient Diſcharge. | : | 
If aStatute be acknowledged to a Feme Sole and J. S. and after the 11k. 4 8. b. 
Feme takes Huſband, and F. S. releaſes, and after Execution is ſued, the Rol. Abr. 
Audita * may be brought againſt the Baron and Feme and J. S. 31% 
If two Executors ſue Execution for Damages recovered by the Teſta- 21 E. 3.13. 
tor, where one hatk releaſed, an Audita Querela lies againſt both, © = Ent. 8g 


Bol. Abr. 312. That no Alita Quere!a lies againſt the King. Noy 26. 2 Bulſt. 325. Jenk. 139. 


(B) Jn 


4 


y 
„ 


c zu what Caſes an Audica Querels will li: 


w- « ©: 
» 


Ang. 133. 1 and Demands, together with all Suits and Executions, aud . 
erela to ſet aſide 


1. 10 Co. ” 33 eee 2 
Fes But it may be demanded, How a Statute, which has the Foree and Solemnity of a Judgment 


page 195 So in Treſpaſs or other Aion, if it be found for the Plaintiff at 
Ral. Abr. the Defendant, and after Judgment 1s given for the Plaintiff, the D 


307-. dant ſhall have an Audita Querela upon this Matter, becauſe he & 
9 not plead the Releaſe at the Day in Bank. 5 


162. Yelv. 125, But if it had been in the Caſe of the King, the Defendant at the Day in Ba 
might have pleaded it, becauſe no 4udita Querela lies againſt the King. Noy 26. If there be Jude- 
ment againſt the Defendant for Debt and Damages, and before Execution the Money is paid to the 
- Plaintiff, who thereupon releaſes the Defendant, and afterwards takes him in Execution within the 
YEA, yet he ſhall not have an Action for this Vexation, but muſt bring an Audita Querela, 4 Mod, 


4 14. 0 

1 * Sed. gu. Would not a ſpecial Action on the Caſe lie? | 
Rol. Abr. Tf a Conuzee of aStatute gives a Deed of Defeaſance to the Conuzor, in 
Sore Ee and afterwards ſues Execution, contrary to the Form of the Defeaſance, a 
vide 1 Dang, the Conuzor may have an Audita Querela, becauſe the Defeaſance pre- 0 


Abr. 633. eludes the Execution, if the Terms or Condition of it be Fe by 
JE the Conuzor; and the Conuzor may have an Audita Querela, though the 
Condition be not performed according to the Defeaſance, if Execufion 

was ſued before the Condition broken, becauſe the Conuzee extended 

before his Time; and therefore the Execution being unjuſtly ſued, muſt 


1 conſecquently be an Injury to the Conuzor. | giv 
Moor, pl. In Audita Querela the Caſe was this: The Conuzee gave a Defeaſance, the 
io. that if he ſued Execution of the Lands the Conuzor had in Kent, the had 


- Statute ſhould be void; the Conuzee, contrary to his Defeaſance, extend- zan 
ed the Land. in that County; and it was adjudged this Writ well lay to Tin 
avoid the Execution and vacate the Statute; for the Defeaſance was no tion 
way repugnant to the Statute, becauſe the Conuzee might ſtill extend 
the Lands of the Conuzor in any other County, and take his Body and 
3 Goods. ; £ 


. N. I J. enters into a Statute to B. and pays the Money at the Day aſ- wa 
ha 2 8 ſigned, upon which the Statute is e and after . forges a new en 
Statute in the Name of 4. in this Caſe 4. may relieve himſelf by. Audita 
Querela, for the forged Statute having all the Eſſentials of a true one, 
the Court was obliged to look on it as ſuch till the contrary appeared, 
9 - Which the Conuzor could not ſet forth before Execution, having no 
Day to appear judicially in Court, and therefore is put to this Writ to 
avoid the Execution founded on the Injuſtice of the N 


1 UDITA QUERELA. | 8 


Af the Conuzee of a Statute, upon Agreement with the Conuzor, de- Rol. Abr. 
lers up the Statute in Lieu of an Acquittance, and after ſues Execu- 33 
tian. and the Conugor A A, Re-extent,' berauſe that the Land was 

$445 or "too low, and has it granted him, he ſhall never avoid the 

Extent | by udita Quereia, becauſe by his praying the Re-extent, he 


iadmits the Statute good and executory. 
Lands found ſubjeQ to the Extent, and ſeveral Values found, and the 305. 
Sheriff returns, that he has delivered ſome of the Lands in particular for 
the Moiety, where it appears according to the Values found, that an 
equal Moiety is not delivered to the Party who recovered, but more than 
a Moiety; yet this is not void, nor is it a Diſſeiſin by the Entry, but 

If a Man in Execution upon a Judgment for Debt or Damages, be de- Rol. Abr. 
livered out of Execution by the Sheriff or Gaoler who hath him in Execu- 3. 
tion, with the Aſſent of him at whoſe Suit he is in Execution, and after, So if the 
by Colour of this Judgment, he takes him again and puts him in Priſon, an SU 
Audita Querela lies upon this Matter, and thereupon he ſhall be delivered. dr —— ? 


| Execution, he ſhall not take the other. 3 Leon. 260. Stile 117. 


* * 


bats $5 YS OE q 


* In all theſe Caſes howey r, the Court would probably on Motion, without the y 
the Kxpence and Trouble of an Audit Querela, * Execution aſide, or Are 
what was proper, where he had levied or extended more than he ought. . 


* But if A. be in Execution at the Suit of B. and after A. eſcapes with »Page 196 
the Conſent of the Sheriff, and after A. returns to the Priſon, and the 5 
Sheriff keeps him in Priſon upon the ſaid Execution, 4. ſhall not be diſ- 


charged by Audita Querela, for B. has it ſtill in his Election to have him 7 Title 


i in Execution at his Suit, and ſhall not be compelled to take his Remed 2 
. | againſt the Sheriff for this voluntary Eſcape, who perhaps may be worth Abr. 305. 
. nothing. * 1 Hob. 60. 
'e „ 2 8 f Cro. Kl. 5 55. 
1 Moor 57. 2 Leon. 118. 
e ä . 
ed If the Principal be taken in Execution upon a Judgment, and after a Fide Head 
uſt Scire facias returned according to the Courſe of the Court, Judgment is of Bail in 


given againſt the Bail, and thereupon he is taken in Execution, and after and Rol. 


. the Principal is delivered upon an Audita Qyerela, becauſe the Recoverer Abr. 308. 
8 had acknowledged Satie en, Oc. in this Caſe, though the Recogni- N 
| zance was forfeited by the Bail, by not bringing in the Principal at the 


Time appointed by Law ; yet in as much as the Judgment and Execu- 


to * . *1Yu_ 
Eu tion againſt the Bail depends upon the Judgment __ the Principal, 
ond and he was but a Security for the Payment of the Money, of which the 
and Recoverer is ſatisfied, the Bail ſhall be diſcharged o. | * If the 


; %. P i £1 1 - 
taken in Execution, the Bail may plead it in diſcharge of themſelves, and if by Accident, they cute 
to plead it, and Execution iſſues againſt them, I conceive on Motion the Court would ſet the Execu- 


w_ tion aſide, the Plaintiff being ſatisfied, by having the Body of the Principal ia Execution. 
arte a : "OO Wen 1 Hes - | | 77M EEE 85 
ar If 4. and B. are bound in an Obligation joinly and ſeverally, and Judg- 5 Co. 86. 
30 ment given againſt each on ſeveral Actions brought, and both taken in Bloomfelds 
u m0 Execution, and after A. eſcapes, yet B. ſhall not be delivered upon an N 
LL 


If upon an Elegit the Sherif takes an Inquiſition, and there are ſeyeral Rol Abt. 


only ſhall be delivered out of Execution. Stile 387. So if one of the Bail . N 


Civil Caſes, | 
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AUDITA QUEREL A. 
Q.Ifthere Sheriff for the Eſcape, yet till he is actually ſatisfied, the other ſhall not 


a0 here have an Audita Querela, for perhaps the Sheriff is worth nothing. 


the Plaintiff recoyers againſt the Sheriff in Debt, and where in Caſe. Yide Mod. 170. 12 
105, 598. Dany, Abr. 635.F | ; 70. 12 Mod, 


+1 ſhould conceive there is not any Diverſity, but that Plaintiff being fariied by the Sheri 
not till then) the Court would diſcharge B. out of Cuſlody, on org BE ; Ti (and 


Rol. Abr. If 4. leaſes Black-acre for Years to B. and then acknowledges A Statute 


304 Jac to C. and afterwards another to D. then C. takes a Leaſe of the Reverſion, 
Ks bs 77. and the Rent from 4. by which he has ſuſpended the Execution of the Sta. 


S. C. de- tuteduring the Term, and conſequently laid the Land open to the Extent 
tween Har- of D. the ſecond Conuzee, who ſues Execution; if therefore C. ſhould ex. 
rington and tend the Reverſion and Rent during his own Leaſe, B. the Leſſee is not 
* opliged to pay him the Rent, but may avoid the Extent by Plea without 
Audita Querela, becauſe C. hath ſuſpended the Execution of his Statute, 

the firſt in Date, by the Acceptance of the Leaſe from the Conuzor. 
233 233. If a Statute is erroneouſly acknowledged, as before one that has no Au- 
12 120. thority; or if a Statute - Merchant hath but one Seal, an Audita Querela(a) 
Owen 142. lies, and not a Writ of Error, for this is no Record; but if a Statute is 
Dyer 35. well acknowledged, and the Execution erroneous, a Writ of Error lies. 

27. : 

a) That it lies where a Man ought not to he charged, and yet without any default in himſelf hath 
no other way of avoiding it. Kelw. 25. That it muſt be founded upon a Suggellion not contrary 
to, but admitting the Verdict. Sav. 69, 70. Where a Judgment in a Copyhold Court reverſe 
upon Petition to the Lord, and the Party reſtored to his Damages by Audita Querela, Hob. 54, 
Where after Judgment the Treſpaſs was diſcharged by an Ad of Indemnity. 2 Mod. 37. Fitzgib, 
- 88, 130. Raym. 89. Keb. 634 Where the Party muſt bring a Scire facias, and cannot be tt. 
lieved by Audita Querela, wide Title Scire faciar, And where a Writ of Error, vide Title Error, and 
_"Carth. 282. 4 Mod. 314. Ld. Raym. 27. Salk. 262. pl. 3. And where the Party may be re- 
lieved on Motion. Salk. 93. pl. 4.“ ” : 5 | 
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* I thiak there are very ſew Caſes where the Court would not relieve on Motion.—The Pam 
moving ſtates the Grounds of his Application on Oath.-A Rule to ſhew Cauſe, being granted, the 
other Party, if he docs not anſwer on Oath, admits the Fats. The only Queſtion then is, Are the 
Facts ſufficient for the Court to grant the Rellef prayed, or not ?—lf the Adverſe Party anſwers on 
Oath, he admits, or he denies the FaQs in tete, or in Part.—lf all the FaQs are not poſitively deni 
ed, the Court will act according to the Juſtice of the Caſe.— If the adverſe Party abſolutely denies 
all the Facts, the Party applying cannot of Courſe be relieved on Motion, but muſt bring his Audit 

- Querela, or perhaps an Action; if the Merits are with him, and he would do right to indi the 25. 
verſe Party for Perjury, ſuppoſing his Denial of the Facts, contrary to the Truth of the Caſe. 


Se 9. I OO ey A SE irs 


If a Statute be delivered to B. to be kept in an indifferent Hand, upon 
© certain Conditions between the Conuzor and Conuzee; if B. before the 
Page 197 » Conditions performed, delivers it to the Conuzee, and he ſues Execu- 


: tion, the Conuzor at his EleRion may either have an Audita Duerts ſh: 
F.N.B.104. upon this Matter, or a Writ of Diſceit againſt B.t | ſec 
Rol. Abr. | a | 
308. W I Or perhaps a ſpecial Action upon the Caſe, | 


If the Conuzor is taken in Execution upon a Statute, and the Co. 
Cro. Jac. nuzee covenants to diſcharge him from the Statute, the Conuzor ſhall 
218. Zo up- not thereupon have an Aadita Querela, but muſt take his Remedy Þ 


on a Pro- Action of Covenant. 
miſe to diſ- | 


charge, &c, an Action upon the Caſe only lier. | Bulſt. 152. 


Rol. Abr. If a Man makes a Feoffment upon Condition to re-infeoff him, ue 

FETs after the Feoffee, to the Intent to deceive him, falſely and by Coy in be 
tween him and B. acknowledges a Recognizance to B. and after! 
infeoffs him, the Feoffee may have an Audira Querela upon this Matte! 
for this is grounded upon the Matter of Record, as well as upon “. 
Matter of Diſceit, which is Matter in Pars, | 


N 


— 


AUDITA QUERELA. 


If a Man acknowledges a Statute, which is uſuriouſly entered into, ad 1 Rot. Abr. 
the Cdnuſee ſues Execution, the e ſhall have an Audita Ruerela 376. | 
> 


"on this Matter. Rude lies 


Vidian Hen. ton Kd nan ie he mate 21 Derg of ber Rol. Abr. 310. 142. 


If A. hath Lands in ſeveral Counties, and enters into a Recogniſance to 2 And. 170. 
B. and after acknowledges a Statute, to C. upon which C. extends the Yelv. 12. 
Lands in one Cohnzy, an os — F ſues Exetution upon the Recogniſance, Noy 47. 

hath the Wi ety of . een ed to him, but ſued no Exe- 
cution of the Moiety 7 of the Land _ we in the 21 County; 11 4. hath no Reaſon 
8 mplain, becauſe 3 e xecution only a Moiety of his 
155 Wale C. may have at Aadita a B. becauſe i 4/4 preju- 
25 to him. G3 
If the Conuzor i ee Med of eyeral Part 8 the Land, and 1. Rot. Abr. 


after the Conuzee ſues Execution the Statute ag t one, he] ve 311. 
Audita uerel, on this Matter 15 (a) But whe- 

5 JV 5f $0.78 Ann Dag _ ULEDd, cher there- 

upon the „ ih avoided, or arty 5 U * tion, vide 3 C6. 14. b. 2 Inſt. 


396. Mo. 537. Dyer 331. bold. 15, 17. Bur now vide = & Oy Car. 2. cap. 5. made perpe 


1 by 22 C 21% . 2 wes or dgtngnt or Recogniſanee 
ta avoided bet dela) 921 58 beca N the "Fg 4 adable are re one, fri ſaving to 3 Party, 
whoſe Lands are ee his Remedy for Contribution. But note; No Statutes, unleſs conditioned 


for Payment of Money only, nor Extents, unleſs within twenty Years after Judgment, Sc. had, are 
within this Act.... 
* Nor i is 2 or Contribution given by the A, againſt any Heir within __ 
44 bring 8 vos. | Hadith 4 75 a inſt B. 3000 declares, that 2 B. 8 Co. 141. 
had recovered againſt A. 285 Debt, Sc. and thereupon the ſaid 4; was Dr. Drury's 
pans Meet and upon a Capias Utlagatum taken, and in Execution at the OT: Wee 
Suit of the ſaid B. and after from the ſaid Execution was delivered and 3 Keb. 291. 
ſuffered to go at-large, c. and yet B. hath taken out-Execytiou upon the Rob. Ent. 
faid Judgment, and . — Sc. the Defendant may plead and ſhew, 1377 
bow that — the ſaid Enlargement, and before the Purchaſe of the 4 ö 4 08. 
dita Qurrela, the Outlawry was ſat, 7 5 and a W and o conclude If. a, en. 
JT Netw * e eee | | SJ 07 mt? 7 : 
en moths 19639 iz y vat Dc 9% e Vent. 3+ i e pl; 6. 


If 4. bath Fae Rs 18 B. for Coſts a Damages, _ releaſes. to Cro. Jac. 85 
B. all b and after B. brings 4 Writ of Error, and thereupon the 3307 5 5.40 
Judgment is . , and further Colts given for the Delay of ecution, . 8 5 
and A: takes B. in Execution for the Whole, upon an Audita Zuerela, B. n 
. Ip Ce e guoa, the Namages. 29d, wi Colts, but nor quoad the | 
econd Coſts. : 

If A. as Adminiſtrator recovers Damag es in aT rover againſt R. And after eren 
his Adminiſtration is repealed, and granted to another, upon a Surmiſe that, ; 
4. intends and endeavours to-ſue Execution, B. may have an Audita Due” 2 Sand, 1 
rela; for b 8 W of the Ade Rayon the Power of A. is ale N * 


11 


determine: "4 CE oi 


ales 668.. je Bae Fer this vide Brownl. - 299 91- 445 Noy 15. RO Dyer 


1 56 Mod. 2, Fitzgib. 202, 257, 258. 10 21, 22, 150. 
* i 8 Rep: 76. pt. 188. il. "Rep 748," 89. and wide Th. Front Fab "ang 3 


os 50 17 Car. 2. cap. 8. revived and made rpetual, by 1 Jac. 2. cap. 17. ſect. 5 whereby the 
Adffinitratot de bonis non is enabled to take out Execution upon a Judgment obtained by this Executor or 
former Adminiſſrator; and note this Audire;Ruerdle was brought only pgaink the firſt-Admiyſiſtrator, and 
does not diſcharge the Judgment, but the Execution at his Suit only. 8 0. Ent. 1 a. An Executor 
durante minori 51 obtains Judgment, d.the Infant 1 of Meg e an Audiia Nuerela 
lies. ide Hen 278. Gotb, 10 "25th ee 
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AUTHORITY. 


FER quthoriopt al be ld * IE 
e herein of che ConfttruTion of: the Words 
| at create it. 198. 


bo are capable. of ececiting an gutporitg 
7 an authority is wel puttued und ert. 
c Where an authority cannot de transferred. 


6 e it Hall be we wi be reins and 


[IE HT 5 CY "al 4 1 1 — 


G. ere an aut tity wall bs ſaid to be given; 
8. — — of t Tu fcuttion of the Words 
that. eroate. it 10 


5 1. 4 7 HAT eee Wich one Man uu, being mz 
2Rol.Abr.8.' E another, is called an Authority, and: this the Law allows of; for 
Co. Lit. 52. a8 i Contract is no more than che Conſent: of 'a Man's Minds to. a Thing, 
ty Lees if ſuch Conſent: or Concurrence- appears it would be very unreaſona- 
— Tn ble to oblige him to be preſent at the Execution of every Contrad, 
a Years, p. jon ener it may be as well performed by any other Perſon _—_— for that 
| 408. pl. 10. 

Co. Lit. 48. b. Ni f ſack Delegation or Authority muſt be b y Deed, that i it ma may 2 
Zel- Abe's. that the Attorney or Subſtitute had « Commiſion or Power to repreſent the 
Salle, 96. Party; alſo chat it may appear that the Authority was well 3 55 
* 4 ay II A. by Letter of Attorney Ones __ Pp ints, and in his Stead 
3 1 (S. and Place puts B. to ſurrender N „ this Authority i is ſuffi- 

wal. 04; Cent, and as full as if {aid for him 2 N ame, &c. 

If a Man n figns and ſeals a Feat Me ieee, indented, but does not 
R 2 7 deliver i it, and at the ſame Time ſeals and deliyers a Letter of Attorney, 


Eee =. in which he recites, Whereas by Indenture 0 of Leaſe, bearing, uck a Date, 


t. hath demi ſeu to B. ſuch Land Habendum: Now theſe oe, avimeſs, 

tat he makes J. 8. his lawful Attorney to deliver the ſaid Indenturt ond 

* - "og Land as his Deed; though eng to the proper Signi 

Mors, the Leaſe ong oqghe.to be taken. to be delivered by him, 
Letter of Atto to deliver it again; for this cannot bean Inden - 

ture if it was not delivered; yet all Parts r being 

laid together, and the Intent of the Parties, and Proof being made that 


the Leaſe was not delivered, but only figned and ſealed, it appears that 


tis was only an imprope r Ex preflion of his Intent, by calling i an Inden- 
ere an Dade Hr ie ka ded hat i eva Ince 


2 
— 
— 


%%% 0 * » dt - ON 
and delivered, this Letter of Attorney to deliver it upon the Land, need 
not have been made. IB | 1 N 
If the Authority in à Letter of Attorney be 4 recipiend & Rol. Reg, 
r Debt, it is ſufficient to Arreſt, Oc. becauſe neceſſary 390- _ 
in order to recovers 2 SS 7 5 394. 
If a Steward makes a Deputy hac vice to take a Surrender of a Copy- San. 
hold, & wterins ad faciend" quantne a eftz by Virtue of theſe laſt See 2a Mod. 
Words the Deputy may take a conditional Surrender. „ 
An Authority may be delegated by Deed indented, though the Attorney $Ral. Abe, 
be not Party tothe Deed, becauſe the Attorney takes nothing by the Deed, 550 
but has only a naked Authority dele to him; and therefore ſince a Touchſtone 
Man may take an Eſtate in Remainder, though he is no Party to the Deed, 217. 
a fortiori one not Party to the Deed may receive a naked Authority or 
Power by it. | 1 {2H 
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HERE are few if any Perſons excluded from exerciſing a naked C, Lit 32. ky. 
Authority to which they are delegated ; and therefore Monks, In- a, {4 
fants, Feme S Perſons attained, outlawed, excommunicated, Vil- Perk. f. 187. 
lains, Aliens, Oc. may be Attorneys; for the Execution of a naked Au- 
thority can be attended with no Manner of Prejudice to the Perſons under = 
ſuch Incapacities or Diſabilities, or to any other Perſon, who by Law may : 9 
claim any Intereſt of ſuch diſabled Perſons after their Death. | 
A Feme Covert may be an Attorney to deliver Seiſin to her Huſband  Co.Lit. 52.2. 
and ſo may he in Remainder be an Attorney to make Livery to the Te- Peck. Sed. 
nant for Life... 97 . 4 1 148, 199. 
80 if Ceftui que U/e had deviſed that his Wife d ſell his Land, ſhe | 
might ſell it 004 52 Huſband ; for the did it in Apter Droit, and the iat > 
Vendee was in by the Deviſor. 1 10, 39, 134. 
| | | ones 137. 
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*(C) here an Authority is well purſued and »Pegezos 
executed. e ph 


ERE it is neceſſary to take Notice of a Difference in the (a) old Co. Ii. 112 
Books, between a naked Authority and an Authority coupled with 113, 182. 
an Intereſt ; for if a Man deviſe that his Executors ſhall ſell his Lands, this (a) But it 
gives but a naked Authority, and the Lands, till the Sale is made, deſcend has been 
to the Heir at Law ; and in this Caſe all mak Jon. 38. We Sale ; and if one dad eg 
die, it being a bare Authority, cannot ſurvive to the Reſt, an 
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who was it die, the Survivor 4 l at Law — of 5 in a Sale. Hard. 204. So f 
Lands are deviſed to be fold, and no Perſon is named for that , the Heit niuft do R. Chan. 
Ca, 177. Chan. Rep. 283. 8. P. : TE NS | 
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Co. Lit. 112. Alſo if Lands be deviſed to A. for Life, and tut after his Deceaſe his 


been but one Executoy Iiving: ' Cro. Car. 382. Jones 392. Vide And. 149. Moor 666. 
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Co, Lit. 113. But it is ſaid, that if a Will had given ſuch Power to certain Pe 
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| Lands ſhall be fold by his Executors, and he makes three or four Execu- 
„ © tors, and during the Läfé of A. one of the Execufors dies, and chen H. dies, 
tte ſurviving Executors may ſell, becauſe the Land could not be ſold be- 
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(4) Soif fore, and (5) the plural Number of Executors remains: 1270 oi 
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naming them by their Names; as to J. S. F. MJ. D. and one of them 
„died, che Survivors could not ſell, for the Words of the Will in chat Caſe 
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and vide Cr. et 
Car. 382. cont. 1 Leon. 196. c. 156. Moor 147. c. 291. it vo 9 


| * „ he Es. | 
2 And. 59g, Tf A. being ſeiſed in Fee of a Reverſion of twenty Acres expectant upon 
7 13 an Eſtate for Life, and of other twenty Acres in Poſſeſſion,” and, for the 
Oe i. Performance of his own and his Father's Will, deviſes all his Lands and 


O . . . 9 83 1 ” » ; ” 4 R * 
1 1 Tenements to his Execntors, and wills that they ſhould take} the Pfoſts 


Cro. El. 524. thereof for ten Years, and that after the Expiration thereof, the ſame ſhould 


nant for Life dies, and then pne of the Executors dies, the other to n) 
{0 they gay fell 


5. O. be ſold. by his Executors, or by one of them, and dies, and gen 6- 
A 888 ſell the twenty Acres; for as they may perform his Will, 
V at ee A et na 
Co.Li, 113, „ 4 Common Law, if one of the Executors who was impovbred tw el 
181, Lands refuſed, the others could. not ſell ; but new, by 21 H. S. cal. 4. 
' notwithſtanding Part of thoſe to whom ſuch Power is deviſed, refuſe, the 
keit may fell; and ſo may ſuch of thoſe jo whom Laid is deviſed to be 
TY ſold, who are willing, though. the others refuſe, by a favourable Confithc- 
Wes 56 tion of that Statute ; but they cannot in either Cale felt it to Executor 
\ þ4 y 2 21 101 . 

3% that refuſed, for- he is privy te the Will, and Executor ſtillll. 
Co, Li. 13. NM Lord Cole obſerves, that it is ſafeſt, in giving ſuch Power by De. 
zb viſe, to limit it to the Survivors or Survivor, or thoſe that prove the Will, 
Sc. and when an Eſtate is deviſed to Executors to be fold, it is advifeable 
to appoint that the Profits taken by them before the Sale ſhall be Aſſets, 
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2 Wil 167- not purſued his Authority, by not giving Livery, to let the Freehold com- 
Cow. 717. mence accordin g to the Deed, what he did afterwards was without any Au- 


P 2 « . o * ; ; 
he 5 thority, and conſequently void; but in this Caſe, if the Deed had not been 


* delivered till aſter the Day of the Date, and the Attorney had given Liver) 
2 


at the Time of the Delivery of the Deed, this had beed a good Delivery, 
becauſe the Deed of Peoffment was to govern the Livery, but the Deed it- 
ſelſ had no Effect till the Delivery; and therefore the Attorney making the 
Livery at che Time the Deed of Feoffment began to operate which was ie 
govern it, ſeems to have well enough executed his Authority. 1 
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If a Letter of Attorney be to make Livery upon Condition, fo as to 5x14; 4.. » 
make a conditional Feoffment, and the Attorney delivers ſeiſin abſolutely, a Rot 8 
the Livery is not good, becauſe the Attorney had no Authority to create 9. And hence 
an abſolute Fee-fimple; and therefore ich abſolute Feoffment ſhall not ute] 


bind the Feoffor, becauſe he gave no fuch' Authority, Booksiscall- 
4 want 447 0 05970 nn © mor WW 6 non „ t edaDifieD-. 
nA 001 5 469 4864 07 M383 16 35 ano for, Co. Lit. 258. Perl. Sect; 28 a 


But if the Letter of Attorney had been to make Livery abſolutely, and 26 AM. „ 
the Attorney had made jt upon Condition, this re gt Execution of 2Rol-Abr.g. 
his Power, and the Feoffment good, becanſe when the Attorney had once S. 55+ 
delivered Seiſin, he has fully executed his Power; and the Condition an- Touchſtone 
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If a Warrant of Attorney be given to make Livery to one, and the per f 190. 
—_— * „„ fm , 2 * ? : = . f. 189. 
Attorney makes Livery to two; or if the ane ep Authority to make But if the 
Livery of Black-acre, and he makes Livery of Black-acre and White-acre, Attorney, 
though the Attorney has in theſe Caſes done more, yet there is no Reaſon ** 32 9 £ 
that ſhould vitiate what he has done 10627 i to his Power, fince what he 2k 2 5 


did beyond it is a perfect Nullity and voig. badmade.s 


| | | 5 J w] 
to one that had been void, becauſe he had no Authority to deliver the hole Poſſeſſion to one ex 5 
of the other; and therefore it is void for the whole. Perk. ſ. 189. a Vide infra, 3 04 nnd. £2 


If a Letter of Attorney be given to two jointly to take Livery, and the Co. Lit, 49, | 
Feoffor makes Livery to one in the abſence of the other, in the Name of > _ 
both, this is void, becauſe they heing appointed jointly to receive Livery, 8 Rol. Abr. 
are to be conſidered but as one. ae ee ap IC Bond 

But if a Feoffment be made to 4. and B. and the Feoffor gives a Letter co. Lit 
of Attorney to deliver Seiſin, and J. S. gives Livery to A, in the Abſence of 2 Rol. Abr. 
B. in the name cf both; this is a good Livery, for though the intire 8. 1 
Poſſeſſion be delivered to one only, yet they being joint - tenants by the Deed 
of Feoffment, ſuch Livery to one makes no Alteration or Change in the 
Poſſeſſion, becauſe if the Livery had been made to both, each had been oo 
placed in the whole Poſſeſſion pen that, every Man being preſumed ta > 
accept a Gift for his Advantage, A. is looked upon as the Attorney of 5. 
to receive the Poſſeſſion for him; and therefore the Livery of A. enures to ban N 
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ail the Eſtate he defeated the Attorney cannot execute his Power in te 

Manner it was delegated, and therefore whit he did in this Caſe was void, Co. Lit. 52. 

If a Letter of Attorney be given to A. to make Livery of Lands already 8 103. 

in Leaſe, the Attorney may enter upon the Leſſee in order to make Livery, 5 - „ 

becauſe whilſt the Leſſee continues in Poſſeſſion, the Attorney cannot de- But per Ret. 

lier deiſin of it; and thereſore to execut? ihe Power given him 5 ie 
5 5 ette 


the Benefit of B. till he diſagrees to it. e nl ee e e 
* But if a Letter of Attorney be made to three conjunctim & diviſim, and Page zos 

two only make Livery, this is not good, becauſe not purſuant to theiit 

Authority ; for the Delegation was to them all three, or to each of them Dyer 62 
ieparately ; yet if the third was preſent at the Time of the Livery made by Rol. Abr. £3 
two, though he did not actually join with them in the Act of Livery, yet 8 185 Ft 
the Livery is good, becauſe when they all three are upon the Land for that Rol. Rep. = 
Purpoſe, and two make Livery in the Preſence of the third, there is his 299. vl 
Concurrence to the AR, though he did not join in it actually, ſince he did Yelv.,26.. . +l 
not diflent from it. . ee * i e SIR i 

I A. be difleiſed of Black-acre and V hite- acre, and gives 4 Letter of Co. Lit. 2. +74 
Attorney to enter into both, and make Livery, if the Attorney enters into * Rol. Abr. 9 
one Acre only, and makes Livery ſecundum formam Chart, this is not 9* | 5 j 
good, becauſe the Attorney has not purſued his Authority fof the Eſtate 4 
of the Diſſeiſor gannot be defeated without an Entry inta both Acres; ang FT 


een 
* * 
* a 


err — 
ge 


be 
Js of 


* £1 r 
D 


r 


P RR ; FE. -— 
— —— — — EEE 
——— _ ITN 2 = = 
—— 


l 
=» 


j 
| 
: 
4 
[7 
1 
| 


IDES 


Px 2 
— * rr —— IX — - 2 
r Oo ER ES De pond Eon Rs 
— þ 28 9 — — 2 * 
D ; — bo * 5 
- * : mY 
— — 


» 
1 
4 
| 
1 
\ 
4 
EL 
7 3 
| 
I 
Hi 
1 
4 7 
ps.” 
7 
1 
1 
# 4 
TR 
3 
* 
1 
F\ 
11 * 
1 
iT 
4 
1 
* . 
[3 
"25 
* 
N 
1 
1 
1 
7 
3 
* 
J 
1 
5 } 

1 
. 
+ 
mn 

1 
5 
1 
+ 
ti 
[1 
Tt 
4 


bie alte, Lettor of Attorney, it NN qo eee 


Jer r ah vw e for more Years. 


[eo be Rey purſue fo Mor 43 Godb. 3 2 Rol. 6. Owen Bulk. 2 
— nt 2 Lit. 15 One wha ha * . Wr 73: = 


Aa. made an 


Ce OT 


Way for the the 
Feoffor to 


Clauſe ii of e be the expellend... 
iir er be tw oe get mo atm: they i; 5 


une. 3. bab g «Warrant to four eee Rachequer by 
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So if adgment be afl due ig the King in Sat i 
55 bs. 10 db Kl With a Proviſo, that if the Barons of the Exc —_— 
two of them revoke it, that it ſhall 82 and — ee of th 
\. .... Feyokeut i (here be four in all) thi 525 Revocation. .. -.. 
3 Hut if been chat It x the x Barons, or. LAT two of them, 
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A. abr. Jointly or ſeverally revoke it, c. th e not 1 
328 it, for this is neither jointly nor ſev 
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C6. Lit. 11. But if a Sheriff makes 4 Warrant to four or three, on a. Cafias joint! 
Palm. "4 or ſeverally, to arreſt one, two of them my arreſt the Party, the th 
235. . greater Expedition of Juſtice.  — | f 

— Cro. Elis. 913. Noy 47. Yely. 26. recon; os Rol: Rep. 406. 406. Rot. Abr. 329. But 
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Yelv. 26. Noy 47. 2 Inſt. 380. 
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2000 for five Years, the Copyholder may leaſc it for three Years; for thi 
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2 Hawk. AIL and Mainprize are often” uſed promiſcuouſly wo our Law- 
P.C.88. ' Books, as gange one and the ſame Thing, (5) agree in this 
(6) But in Notion, that they ſave a Man from Impriſonment i Fa e common 
715 12 Gaol, his Friends undertaking for him before certain Perſons, for that 
2 * Purpoſe authorized, that he ſhall ap at a certain Day - wad en 

Godb, 339. * whatever ſhall be objected to him in a egal Way. 2 — 

and 2 — 2 

P. C. 88. That the chief Difference is, that 'a Man's Mainpernors are barely his Sureties, and en- 
not impriſon him themſelves to ſecure his Appearance, as his Bail may, who are looked upon as his 
|  _Gaolers, to whoſe Cuſtody he is committed, and therefore may take him up upon a Sunday, and 
if confine- hith till the next Day, and then render him. 6 Mod. 231. fer Cur.” 7 Mod. 77, 5, 98. 
1 Id. Raym. 706. 12 Mod. 275, 348, 606, 607, 667.—Againſt him that -is mai de dio in 
= no Bill can be filed ; otherwiſe againſt him that is bailed. 4 Inſt. 180.—Alſo it ſeems that before the 
1 Dae M. 6. c, 10. the was not upon an Arreſt obliged to talce Bail, ualels , the | og 7 out 2 
1 Meer, but for this vide 2 Rol. Abr. 113. n Ns 24 


Vin. wy, The putting in Bail i in perſonal 1 ſeems to be in hall of the 
Tank, Civil eck which requires that Cautions ſnhould be put in either by Pi 
Ti 1. A nora or Fidęjuſſores, and the Tdoneus fidejufſar. was ex. arbitrio adicis. appro- 

"© batus, vel litigantium conſenſu_acceptus;» for formerly in thels Actions, if 
the Defendant did not a et on the Summons, the Proceſs was an At- 

| ban 10. tachment, and the Sheri t attach him either by his Goods. or by 
Pledges; and if he attached Th by his Goods, by his Non-appearauce hi 


Goods were nar arg 1 Ts bie es 1er 
r went meme. 450 ob : 2 * - _ gin 3 
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(8) Jn what Caſes Special or Common Bail 
are required. 208, 8 
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3 Special Bail. 208. 


N 7 209 rtf 6 10 10 fy £4 By 
Whether Bail be required in Actions on Penal Sta- 
tutes. o : . n 

4. Of Perſons that! are a required, to bir in Sed 


Where Special Bail is N on removing a Cauſe | 


6. Of putting in Bail on bringing a Writ of Error. 211. 
LT 6 Common Bail in what Caſes neceſſary. 213. | 


Wc) geber Ba Bail bn bel faid to de vt 1 | regular. $6: 
_ Te hoy ; 


And hetein,. 


* 1. Of the Manner of putting in, excepring' to, and pa TX 
juſtifying Bail. 214. : 


* 


at 2. To what Time it ſhall have Relations: 214. = Z 
er 3. Where a different Action is T from t 4 l | AS esse 
5 which Bail was given. 21 « = 1 od Ra Sq wa '26 #2 
an- 4 What Defect or Irregularity may be amended. 21 5. Hg 
his 

5 D) Df the Proceedings againſt the Bail, and what 

in, == map mend in i their Dulcharde. 416. 

ut 3 | > «4 29 


* * 


*. a) hat Perſons-are authorized to take Bail. 

42 THEN the Sheriff arreſts any one, he is hot only authorized; but 2 $and. 5 
bf - obliged to take Bail, otherwiſe an Action on the _ lies againſt V: Vent $685 
At- lim. | od. 33. 


This the Sheriff is obliged to do by che 23. fl. 6 Fecht 9, wbich nate; Salk. 99- 
e (RP That Sheriffs, Coroners, e. ſhall let to Bail Perſons by them arteſted. ?.; 
dear, or in their Cuſtody, by force of any Writ, Bill or Warrant, in any Per- 42 3 
I IF onal Action, or becauſe of any Indictment of Treſpaſs, reaſon- 6 Mod. 122. 
cn * able Sureties e Pre ſufficient within the County) kept aye in | 
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1. What the Debt muſt amount to o br which: there mut 3 ales © 
2. Where the Demand is uncertsl ain, and. ſounds only in ne” 
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out of an inferior Juriſdiction before Judgment. 211. wry * 0 8 


— , - » 
2 „ * 8 — — * 9 1 
y * 3 n i „ a2 ue — „er * 22 — — — — 
: 2 4 8 * * 4 »+ * $a, * 4 — * rr . „ N. a v> 6 ICEM wu ; p 
* 1 SF; G5 RF; t GODS 1 " Joe W-."7 3 8 by - e 2. 
. 3 n Wo CORE 8 * - e , 5 Dei 22 — 7 7 vs F — 8 - q . Ip 2 8 
n 1 0 a. EI got ne I OI * 1 _ was e d . 9 - 7 - g 5 b « 2 n POE DEI 
ww; , * P RR, C þ a 4 3 J 2 ; 1 g a 1 «4 <4 8 - = 
- 7 6 a TY * A 8 — * 8 
yg . * * * 4 12 5 W — * K 8 1 by A - 
— pay F 4 _— A. 2 2 * 
2 * 2 3 & LS 
1 2 


2 


þ 3 
— 


— 2 


— 


* 


* 
1 , 
Fg 2 — 


2 


e 
DI AL oc 


_ 
— 


PEST e oY ASE v 
IDEA n 
5 Enn 8 
DIS LIES . 


2 — 8 n 
* * 3 — N 1 * - i * 
X 1 Ks . ae Z y > FATS c 
p "IN I SD 4 1 — 5 


— 


r 
* 


FFP % ² ͤLk! er 
* — Pr ry ; 8 n Le 
" 3 7 

_— * 7 

r 


RD 


n 


— — 


CS 


” RR = 74 *. 
1 4 
A 


B AIL IS CIVIL CAUSES. 


* 1 Vent. have him brou ht up; for the Sheriff having arreſted the Party, 
35. return a Cepi ent. on which Return i itis Rreach of Dn of Dn 22 by — 


deen bring him up, for which the Court — as on6/Uf Ye 


12 Mod. 311, 485, 494, $16, 527, 557 75. Id. 0 399- 2 r 
2 Salk. 63.5. Comyns 134, hon. . 1 22 e 


| mk, e WT xs is uſual, that Þr 

obedience is to the prongunced Order of way 2 and n 

5 Contempt of the Court, for which an Attachment lie 

Rot. Abr. If the Sheriff returns Cepi on a meſne Progeſs, 

| be only (6 amerced if he does not. ns rods "ooh 
Elis. be attached if he does not return his Writ; and che Ne 

224, 852. — the Sheriff is bound to bail the P ; and therefore fe th 

_— opp eee he is nox to Nn his They 1 the 

| his Writ is in his own Payer ; but: i may ai be-in Mis Fewer 

Dry i re bring inthe Body which he ves obliged 10 ba 


. Poly: beben you. fuji 16 des Mn. 6 


Z turns a Cepi Corpus and Param habeo, Kory ay ny ren os. Arian | 


2 M Ab kn? aided n, but an Aion ann hes. oy e 


5 ab ths UE hos mtr Corpus, Plaintiff may ſue out a Rule n 
The Intent of which is, ragt Go Gre, lil mayo atv eve bg in le Bl 
Time, the Court, on Motion, will grant an Attachment the Sheriff, the Conſequence of which 
Is, 3 „ by the Sheriff, of the Debt and » who ſeeks his Remedy over againſt the 
Officer * the ln Defendant, or his Sureties ; or, in Laie e 
| who took Bond, if any, or his Suretics. « 


And if the {cared takes an Aſſignment of he Bond, the Sberif 
is not amerciable; for by accepting of the * Bond, the Plaintiff has waved 
«6h 2 * Benefit of the Amercement, and he may now ſue it in his own Name, 

pugh formerly he could only fue. in the Sheriff's Name ; and if the She- 
| Pat tiff releaſed the Action, his Remedy was in a Court of Equity. | 
Mod. 122. 


14 425, 722, 1564. 19 Mod, 28g c. n ee 1. 7. 12 M 447- * Rn 
523 . „ „ 1 00 18 


But now by i tay 16, 15. 20, for alt of the Law, it 
enacted erſon ſhall be arreſted by any Writ, Bill or Pro- 
Fe Oe e mo of her Majeſty's Coyrts of Record at Wefminſfir, it 
F the Suit of any rege Perſon, and the Sheriff or other Officer tales 
ad Bl from ſuch P inſt whom ſuch Proceſs is, the Sheriff or Of 
t cer, at the Requeſt and Cofts of the Plaintiff in — Action or Suit, or 
75 his lawful Attorney; ſhall aſſign to the Plaintiff in ſurh Adtion the 
ond or other Security taken from 3 60 indorſing the 
N Ce, and atteſting it under his Hand and Seal, in the Preſence of tw 
| a) or more credible Witneſſes, which may — without any Stamp, 
ided the t ſo endorſed be Aa ped before any Adio 
14 brought thereon j- and if the ſaid Hail wg or * Security ti- 
be forfeited, the Plaintiff it in ſuch Action, after ſuch 


% Aſſignment made, may an Action and Suit thereupon, in hi. 
e own; Name; and the Court where the Action is brought; . by Rule 
44 or Rules of the ſame. Court, give ſuch Relief to the Plaintiff and Defer- 
e dant in the original Action, and to the Bail upon the ſaid Bond of othd 
6 Security taken from ſuch Bail, as is agreeable to uſtice and Reaſon; 
5 and that ſuch Rule or Rules of the ſaid Court ſhall have the Nature and 


NOT e eee ee eee for heil 


ee 


# 


BAIL xn C 1vI L CAUSES, 
1 the limit aceopts of an Alignment of the Bail-Bond, the Defend- 774 $atk 
* put in the ſame Bail to the Action that were Bail ta the Writ, 97.p1.1.99: | 
» * : #, i Hh 
and the Plaintiff cannot except againſt them Se. for 1 
Faref | 
adjudged in B. R. In C, P. it is faid in all Caſes wherein Bail-Bonds are taken, and the 
Ralls rf 11 aboye, the Plaintiff may except againft ie, M. 6 Gen. 2.——By. a Rule of the 
Rl nar nate Tom Tem FO 3 ie Ren 
1 be i 2 . , » | | 
5 Bail, Harriſon J. A. 


Londa or 
of the Writs if the Kreft be in the Country. 11 Mod, 2.——See farther as to 
By the 4 V. & M, cap. 4, © The Judges in each Court, or any two , * 


W «them, whereof the ee to be one, may, by Commiſſions under the Seals 


«« of their reſpeRive | 
« of Bail in Suits depending before them, and upon Affidavit of the true 
« taking of them, fuch Neeogniſances ſhall be as effectual as if they were 
« taken before themſelves ; the Cognizors, unleſs they live in Londm or 
„ Weſtminſter, or within ten Miles, may juſtify hefore the Commiſſioners 
« jn the Country.“ | | | 
Before this Statute, Bail was always taken de bene ef# before a Judge, 
as it may, and muſt be ſtill, if the Cognizors live within ten Miles 2 
London or Weſtminſter ; the Commiſſioners are obliged by Rule of Court to 
keep a Book wherein are the Names of the Plaintiff and Defendant, and 
Bail, and the Perſon who tranſmĩts the ſame, and who makes Afﬀidavit that 
the Recogniſance was duly acknowledged in his Preſence ; on ſuch Aﬀida- 
vit the Judges make a conditional Allocatur, and the Bail are to ſtand abſo- 
lute, unleſs the Plaintiff except againſt them within twenty Days; and if 
he _ t, the Bail may juſtify by Aﬀdavit taken before the Commiſſioners - 
in the Country. 4 


ourts, - Commiſſioners to take Recognifances 


. Ifone is arreſted in Londen by a Serjeant of the Mace, upon Plaint of *Pagezo8 


Debt entered in any of the Counters, the Serjeant cannar take Bail, (a) but 
the Judge in Court muſt, 8 e oro. Gee, | 
| 196. Rol. 


Abr. 567. S. C. Jones 286. 8. C. () Cro, Elis. 77. S. P. agreed, and like Point agreed, where 
an Arreſt was upon a Plaint in the Court of Nottingham, and the Defendant in Gaol under Cuſtody 
of the Mayor, and not of the Serjeant, and Cro. Elig. 168. it is ſaid, that in all Corporation Courty' 
the Mayor, who is Judge, is Gaoler alſo.— Bail being a Matter of Record cannot be taken befor 
any but 2 of the Court, and not before the Serjeant, though alledged con ſuotudimem 
ville; but Bail for Appearance only, may be taken by the Serjeant. Cro. Jac. 94. | 


„E If the Secandaries, In London, and their Deputies are not the proper Offigers for this purgoſy, 


* " os 8 


- | ME TOR: i ron ws Ts I * 


what Caſes Speelal or Common Bail is 
. required. 


(B) In 


Hd: RE it muſt be firſt obſerved that.cegularly, after Judgment, no Bail, vide Head 


is to be taken; for the Plaintiff having aſcertained his Right, and of S 
proved his Demand, the Defendant muſt pay the Condemnation Money; vide pol, 
for which purpoſe a Writ of Execution iſſues, to which the Sheriff can take where upon 
ror, and where upon reverſing an Outlawry, Title Onthawry and Carth. 459. 


Rat one in Execution brin; s-an Attaint, ) he may have (c] a Writ to py | 
e ee ee eee Mares ee, 


e His. 8. fe⸗ Wray, the Court doth nat uſually bail, for the Verdict is intended true tilt re- 

M3 but in ſome Caſes upon good Conſideration they wil} bail. (c) Re 123. 2. Arg 

47 29. though at firſt it was doubted whether it lay to the Juſtices de B. and a Caſe . 
fre it was commanded to the Warden of the Fleet to have the Body in Court yes PRE 
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BAILIN CIVIL cAUs ES. 
Dyer zeg. If an . is Erne wenn den or e he Flaintif 


pl. 31. may be bailed. © 5; $F 1g ü 11 5 ug y 


e Te $ 
1 7 
£75 £12 9 4 "717 ; 9 


"A 9. C. but ſuch Bail 1 eng be taken i open Gn. Bulſt. 140. "Th 113. 


, 
#423 


: Rot. Y But if upon. 600 a Surmiſe. of a Matter of Fact anly, irs Sehe. vi 


Mi. 


132. : * 5 
e Rot. Rep. $4. 8. p. þer Coke, Py Laid ani . Time of and Wray, prey al be. 
a ax prone Fae bad been never to bail, where grounded on a Matter o Fact only but here up- 
on 2 Matter of Writing in Diſcharge the Plaintiff had uſed to be bailed, the Defendant being called ts 
know whether he could deny it. Yide Sid. 286. Dyer 285. pl. 41, 339. pl. 46. and wide 11 H. 6, c. 
10. 2 Rol. Abr. 113. 7 7 Vet vide in men Caſes where in oh bailed, Go Fg 29. 67, 


- Vo SS” * y 
R 8 7 . 
RN : 
= * . 5 1 3 Leh Ms 
l — 3 = 


nm. 475. If 4 a Hodiine' Ae an Lines! is 1 and the . 
Fide 3 Mod. taken upon a Withernam ; though this is no Execution, yet the Defendant 
Sid. 210. mall not be bailed unleſs he will confeſs the taking and having the Party in 
Cuſtod p. | 

Raym. 475, But if wan Action for a falſe Return of an Liga againſt the Sheriff, | 
it is found for the-Plaintiff, he may be bailed. 
ond to the Caſes i in which e or Common Bail are required, I tal 

. conſider, | 


1. What the Debs en amount . Gar. which, there 01 be 1 


Comp. 0 Te old Rule " the dab Attorney is, that if, the Defendant be 

| 888745 arreſted by meſne Proceſs, as Capias, Alias or Pluries, and the Plaintiff 
I holdeth him not ſufficient to anſwer to Debt or Damages contained 

l in the Writ, the ſame amounting to 201. or upwards, that in this Caſe 
Pagezog * the Plaintiff, upon the Return of the Writ, by entering a (2) Ne recipia- 

| tur with the Filazer, out of whoſe Office the Ca 1 did iſſue, may have 
Special Bail to be put in to this Action, which the Defendant muſt put in 

@) The Ne before ſome Judge of the Court where the Cauſe depends, who will accept 
recipiatur is f ſuch Bail as the Yalidity or "ou of the Cauſe doth ee or in his 


e Diſcretion ſhall be thought hit. 


. 


<> % 


Op. 


as Officers of | 7 46. 1 
the Court, e eee Tt be 4. dn N bes wh the Ne 1 5 
Ss This was the Rule that both the Courts of King s Bench 404 Common Me 
Pleas went by, but was afterwards ſunk to 107. which has been long the " 
ſtanding Rule of the Courts. fair 

FidaheSta- And now by the 12 Geo. I. cap. 29. it is enacted, That where the Cauſe 8 
tute, and 21 * of Action ſhall not amount to the Sum of 10. in a ſuperior Court, or beir 


Geo. 2. c. 3. « 40. in an inferior Court, the Plaintiff ſhall. only ſerve the Defendant 
lee itis « with a Copy of the Proceſs, and ſhall not arreſt his Perſon; and that in 
ah at « all Caſes where the Plaintiff's Cauſe of Action ſhall amount to the above 
Geo. a. e. 2). cc Sums or upwards, Affidavit ſhall be made and filed of ſuch Cauſe of Ac- 
whereby it «© tion, and the Sum or Sums ſpecified in ſuch Affidavit, ſhall be indotſed 
is explained t on the Back of ſuch Writ or Proceſs ; for which Sum or Sums ſo indorſ- 
1 « ed, the Sheriff or other Officer thall take Bail, and for no more.” 


Geo. 2. c. 1 | 
— 2 1 is extended to Valet. For La of holding. to Bail on this sene, fie 2 Str, 1157, 


1209, 1219, 1226, 1270. 2 Bur. Rep, 655, 103323. 


However the In an Attachment of Privilege, which. is a EP in the firſt Proceſs, 
above Stat. * (hs Defendant 1 Is held to Bail for any Sum though never ſo ſmall ; for this 
- 12Geo. 2. e. being a Ca apias i in the firſt Proceſs without Summons, does not ar from 2 


ng Suppotion 0 of a Nikil returned, but ariſes from a Debt due to the 12 


BAIYA? CIVIL caUSts. 
of he Gong by ys Alt of the Coure; and therelors angaber _ Dottie, 


ought not*to-appear wi Without ſeeing a Security siven for ſuch Doftrine, 
and that at 
dhe Day an [Artortiey e iy, mene tha V. other Peha, hold Defendant 10 xl Anleſt the 
ow Lang” ee 1193 20951 e | 62 
28 I 11. 17 + 9G, 1} Gi r 3 ble a 6 = 4; - .9%:8 ; 
2. Where the Demand is uncertain, ee > ms Le e 


Where the tion. is only: for Damages; chere ie 1 = 
to be held to ſpecial Bail ; for there is no certain Sum for hae Bail anos 


be ſcertained. : 
Bat i in Actions ef Aſoutt- and-Butrery, call, Magna rum, — — . 


other perſonal Wrongs, in which it"is\apparent the Damages will exceed Rol. Abe. - 1 


the Sum of 10. the Court, or any udge of the Court, may and do, on 8 5 
good Cauſe ſhewu, ive Leave to t e Plaintiff to ſue out a Writ with tlie Lev. 39. 2 


Clauſe of Ken Balle, to hold the Defendant to ſpecial Bait» | mow 25 * 


** * 8115 bends 42S 81 il. "4; Co Ra 
% n 43507 ac YE ut e Gear ch ra. L e 
2 14 5 3 3150 
80 upon an Affidavit of. great May iem, and that he Tatanded, to ito. 
elne i in Tre/pa/s, thę Court ordered a Special Latitat, with an Acetiam 8 real al 
and that ſo there ſhould be Special Bail. or rdered 


Is » a4 An 'q $0; AC 22 r'; in Cale 


of a, notorious Battery. Sid. 307.—80 in Tate of a foul Battery againſt a Man ins his Servants. - 


Comb," 57 hut 1 fin pa}; in the, Court; therefdre, vide Mod, 3. 2 Ld. Raym, 


767. Salk. ror. pf. 1 5. e 7 53. ;: Special de utting an 
N 1012485 ns 27 e 5 al e Fi 2 
5 28 1 


In Debt upon a (a) Bond for Perfoemands 'of n the Court® Nr wh 
will der- ib accent fe the (5) Breed t Wa 0A (8) 8a Spe 
| ail } in 4 


4 4 Ltd CF HSH "#7 EVAN $44 
Aeceunt fecus i in Debt upon an N 2 Rol. Rep. 53. (505 Nos. 11. Lev. 300. — the 
Meaſure of that Hel, be taken from the Plaintiff's Oath, Salk. 100. pi. 11, | 


— 3 
* 255 EW) 


4 This muſt mean according to Breaches Rated 3 = ares. þ 's 3 ez mM 2 
ian n:! nn en | 5 
In an Action of Debt on a Bond, thoug h the le t Fin it was by Salk. 
5 6 or on an e eee yet A ſhall be es Hail, for — 5 THe Br 
Merits pf the Caiiſe alk not de deterinined on Motion ; neither will the > 
* Court put a Slur upon'the Plaintiff” 18751 which out hi to come | 
fairly to Trial, without Prejudice. D399 


So in an Action for ey won at Play HER * ful | on 100. 
being 1 under "Wok, ters en day nt muſt pi qo. 51 e | a 


* 
Gn 


„ * * 10 5 : Andr. 70. — 
2 Stra. 1079. v. Head of . 


1 1 are — Gies nh now "where "fuch. an b Adlon will lie, 14 query if Ge” any 5 — 4 
to 101, en Games mentioned in the Stat. 9 An. c. 14? $6. that Stat. and the ſeveral Acts of 2 


Geo, 25 5 os 12 Geo. 2. C. oo br ck 2. c. 19. and x8 Gao: 2. c. 34. 3 
10 % win B 0 ov e 2 
3 | Whethe Bail be required in Agon, on'Penal Stantes 21904 4. +4 
— K 15 e een 174% 


Ok i Penal On the Deſeadintis not held to Bail; becauſe rhe penal was 53. 
ty on a Statute is in the Nature of 'a Fine or Amercement ſet on the Party a2 „ 
for an Offence committed; and therefore n6 Perſon ought to ſuffer any J 

e aa Reaſon of ſuch Law, till he is convicted of the Offenee. Caſ 1 . 7 8. 
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BAIL an o WIr ausge. 


| + Of Perſons who are not . wiied to put 10 Special Bl 


ade” An Heir, Executor or Adwioiſtrator, (a) ſhall not he held 3 

293. Bail; for the Demand is not on the Perſons, but on the Aſſets of the De. 
on” 316. coſe} and it would be e eg to 8 Geir pc oper to an 2 
Kae cutien bor the Debt of another. ( wil 


ener ha Spc es Fs Si: 
8. P. per 60 Fe 5+ 7 


4 1 EE 


oer he. Ss if e 6 Judgment opalnt 6 Exaruras for bebe is bens Ti 


32 baue, aud kong i Bonis propriiss be may bring Erre, 
Cro. Car. 35. and haves Seen, wi od Sureties according to 3 Jac. 1. cap. 
Lit. Rer. g. For though the Words of th $eqate geo general Vet it muſt be in- 
* tended where Judgment is againk: the Defendant bimſelf, upon his own 
.. 7 Bond, or where the Judgment is general againſt the Executors ; for it 
would be unreaſonable they ſhould find Suretics to pay the whole out of 


their own Eſtate. 
upon the hee af a 


4 Neither is an Executor, Adminiftrator or Heir, 
25. 22 Oauſe out of an inferior Court, obliged @ pur in . 


. "4 Jones 2 Ball. 98. pl. g. 8. P. a Lit. Rip. Bt. 


But if there be a Devdff 0 fe n which en only be on a6 Ai 


1 46% of Debt on a Judgment, hy th | find Special B 
Salle. 98. pl. | 
4. 25 Head of Exceutors. end Aminiſtrators, | 3 

. N An Attorney or Je Ger: whoſe 8 bee in the 
hy * 2 Court to which he belongs, ſhall not be held to Special Bail. 
ide Title 


$359 536. 5 
* San, IF an Attorney of another Court be Pin 


Vide Title © I Baron and Feme are ſued, the Huſband muſt in Bail for both 

4 „Le ee ee wo: e 
n B ore can rwiſe 

"Ca 2s * co not proceed to obtain Ju — N , 15 150 

370. Cro. 

ac. , J. 
f 8 df; e . rer Mt, z, E Rapp 99. d 16 
745 ve where one Partner muſt put in Bail Bail 0 another. Mod. 45. 


*Pa 211 * . Where Special Bail is requ ired on removing a Cauſe out of an inferior 
8 | 2 {hoe 'Jaricdition before J ob 2 5 


8. hes the Removal of a Cauſe by Haheas Corpus out of any inferior 
1 105 0 
pl. 4. Vide Court into the Courts above, though the dum be under 10 l. the Party (7) 
itle Coxres 1 file Special Bail, ſo that the Plaintiff may not be in a worſe Condi- 
Je, dien he was in the Court below ; and the "Reaſon hereof is, that thoſe 
2 genere!. inferi Juriſdictions being confined, they cannot follow the Debt out of 
( +)Butifthe their own Juriſdiction; and therefore it is equine that they 19995 be 
Cauſe oo Bail who live within their PrecinQs . 
cars 5 ; 
e CFP 
taken. Salk. 101. pl. 15. 102. bun 2 UN 767. 1 9. _ 105. pl. 8. 134, 2949 Pl 3 
% Bil is ot in vn duo te r 3 the Cauſe back to the inferior 


It 


Attorney, and 2 Ld. Rept. 1567. 2 Stra. 864. Barnard. K. B. 300. 12 Mod: in, ns, 164, 164, 


A1L in CEVIL CAUSES. 


if a Cauſe be rem0\ 


i by. Habeas Corpus ou of Marſbalſaa or any gan. 97. 
other infe inferior Court, 


the Bail aere. of offer to. be Bail ta the in the pl. 1. per 
but did hn, to. than 
421, 485. 


But it. i otherwiſe where the 8 es wr the Sufi 8 
ciency of the Bail chere is at the Peril of the Clerk, and he is reſponfible to Skin. 244. 
the Plaintiff; ſo that the rg had nit 885 2 of excepting —— pl. 9. 
them; and the Clerk is fret e for eee the ure — 97. 
Abore, Mogg he was in Iod. e ann 97 En). 


a Cauſe is removed out of an; in Len Court by Was g a 
— end, and aſter in the Erber it is remanded hy Procedendo, * th. es 
the old Bail-ſhi0l. ſtand; for when a, Cauſe. is remanded. the, fans Tenn! in 3 
d it was removed: no record is made thereof. Balle — 
ber e e e 
adju 8 8 
2 A Ball was diſcharged, 2 and ne put * ons new Bail Aa * 
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| being taken off the Fite and made void 

9 N 1 hits tet e e ande eg d Pier bf the! Court. Hide Crd. Jac. 203, 

. P. c. and Helv. 120. 8. P. adjudged cont. But per Curiam it id there ſaid, Ar 

1 Dr e cc 
Habeas' Corpus; and the old Bail ſhould: have ſtood 


een e wages e .. 


Moor 536. pl. 1723. Rol: Ren. 64. 2 Bolſt. 286. — Pr 


Where: it ſeems agreed that ſuch, removal the Bail 
| declare de nwo. * WA, 277 jk | wn 


Burwhere a Repler rinby Plabe mas ied the Sheriffs Court of LES ; Skins 244; 
and Pledges were 45 de reterno habend* fi, Ac. and this Plaint was re- Pl. 9. 


moved xecording to their Cuſtom into the yor's Court, and after into A 


the King's eh by Certi ari.; ; and there Qyer of the Certiorari being de- 

niaided? the Party declare . in B. R. and — this a return ede! t TS 2 
upon an Elongat 4 2 5 Scire Facia: went againſt the Pledges im the 4352 S. 8 
Sheriffs. VI of London: the Queſtian was, Whether this Cauſe being adjudged. 
temoved. by Certiorari, the e Plojed i in the inferior Court were Wb p 


e. 2822 P. 


be e ine they © 0 
af 6. Of puttingin Baton bringing = ws of Bev. 8 . 


By the (a a). 3 Joc 1. cap. g. is ange, « 'That no Executipn dan be Tagore 
* ſtayed or delayed, upon or by any Writ, of Error, or Super ſedeas there (a) rs: 
upon, to be ſued for the Reverſion of any Judgment _ or to be perpetual. by. 
A given, in (4) any Action or Bill of Debt, upon any ſingle Bond: for 3 Car. 1. 4. C. 
8 _ or upon any Obligation with Condition for the — 15 . 4- and ſee 


- of the Courts of Wetmin/ter Counties alatine, or gran Z., 
oc , r 1 * 
Sefions in Val ; unleſs inch Ferien ar, Perſons. in whoſe Name 2 B 
N ae e e 
1 and ſudgment in ARtions for not ſetting out Tithes, Ations on the Caſe on any Promiſe for 
— Mes Pons rover, Covenant; Detipue, and T See 4 Mod. 7. Cre. Car. 59, 410. 
127, 8 Mod, 79,257. % The 16 and 17 Car. 2 par, 3- extends to Writs of Error 
ren after, Verdi in Dower and Mesmer. Carth, 1 2 J Lev. 275: a9 Om this Statute it 


Ibid per Cur* Judgment on a Demurrer, on a for Paymend of Money, and. Per- 
brmance of AD NN —— Comb.. 105, 


* This Statute 
ler JO By DFI; in any of the Alus ſpeaified, nor 
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Court above, de ty compli 0 tas hem, bool be might Pr 7 
VO! | Aer. 
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** ney on! . or e A tion or Bill of Debt for Rent, or upor any (c) —.— 245˙ 
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e e > tatute. 2 Bulſt᷑. Jae So of a Debt dus, by, Arbitration. _ 
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114 CY I CAUSES. 


nary 2 Names fuch Writ ſhall be brought, With tyo' ſuffctent Sureties, fack 
ws, 4 * 2 75 the Court (wherein ſuch Ju ai is or ſhall be ven) Y ſhall allow 
bus ors 5 lk Krſt, before fuch Stay made; or Suptt/eucar awarded; be Bound w. 
4 Hweies 4 to the Party for whom any ſuch Ju age is or ſhall de given, by Re: | 
a 2 to be acknowledged in the ſame Court, in double the Sun 
de ©adjudped to be recovered? by che aid former Judgment: 10 proſecur 
e ae a Ae bald Wiit of Error with Effect; and alſo to ſatisfy u pay (if te 
% Le fald Judgment be affirmed) alland ſingular the: Debts, Damages and 

. ha *"Cofts-adjudged, or to be adjudged upon the former Judgment; — — 


4 bt hy 9 | vary age Damages to be alſo awarded for the faniedeldyingcof 
- hk ce n. 


o ee © IEA Fecht: Bail for B. in an fe) ihferior Court; and chere 0 
ge 2 is N Add thereupon tlie e brings a Write of Error, . — 1 
40 A. be 8 n feverſeg? and Judgmer t given for the Plaintiff 4 gainſt B. the 


* 


* 


4 — — Na is liable; for when the fir © nent is reverſed, it is as 1 that Jude: 
Rm, ment ha 8 been, and as i ache K. = Principal had be en con 
5 ae or C ourts e e e es 
Ciry of- un $04 tl Pt « rs TY | ' avi Nb ern hf 
Cheftery/ and was there e Je 

. 'Great'S ounty of that Judgment was reverſed; and after upon à Writ of Ev 


uin . N. 11 üer z — 15 iwas adjudged, that the. Plaintiff ſnould recover col; 

Damages, Sc. and it was urged, that A. was not liable; for by the [Reverſal there is,no, Judgmey 
in the inferior. Court againſt B. OR COR ARE tas Judgment of the inferior Cour i 

affirmed, and were reverſed. - Jones 96. ad jornatur. 2 #2 25 Dun n 223 el 7 21715 3X} 


$IF 


S 80 


5 Jy Favs 7 brin 
* . 4.5 & Ecorditig to hs fur 055 7 I. . 8. . enters; into a — —. condition 


| Mer ad- > be afficmed, chat he ſhall pay the Condemnation, Fe an ee. or A Mag 1 
i —— atixmed, B. cannot rend der A, th Og Principal, 
in cs e render the: Body, but to pay the, Debt. 


| SEES 1 
ph 32 Ade ; ea udged pe- totam Cen Sera. 419, e e eee, 


42 


S2 oft wi cog > 5 KY Nn g 


ab Aid $14 152 2 _ 
Kol. Abr. If, adgment = affirm pa Ye of. in in HRS che. A Chu 


5. ber, (4) no Execution Ny go ag the 1 tion for 
556. * p. the Coſts occaſione Dilationis Executionis, 20 the 5 0 ty 40e com- 
Be pelled es e Errgp 40 Put, an Peil, e Wolz Sur 8 


Noy 18. 3 7 Fac. I; <8 


Ts C Fl. 25 + md 1 
$5 1 Ree Kante igel Bilz b. Defendant ple 
| ACE, 1 ED he fn pr homie is ns Plena, for" e Writ of Era 


* r * 
Iv © — — a - 2 * —— - 2 
. Mena naps nan mr yg erg . 2e 
a > . - — 9 —— 
a * * 1 


| nithe-princi heat both ot were tile Bebe But per Holt) Oh, Juſt. TFhave know 
1 PA 5 1 Town-Clerk for procceding in an inferior.) Court aſter d Wr rit of ,] i A 
1 8 Walk bs mb Comb. 295 4 55 0 8 0 201 1438: 3.480 N a 8 10 * * inD 
| 4 : * i? Yd . SF * ) 
[ here Error is brought, the Court, on Ms wilt Ray Procecdings Sede this Bil, on Tem, BN Cale 
| recording to * Py of 92 ; # iv they ten: Time to ſurrende the Principal, an Exper Cou 
" to pay Debt and Coſts, or ſurrender, within a ſpecifi Time; after Affirmance. If too 
: ITS een within a limited Time, nee. he Jig 
WP: be & ane 6h 11 1 89 G p 
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leren ee 2 23 - # ate 26 4% A nl 1 
n Debt on a Bond. in C. B. and Judgment for the Plain; Enuor es 
\; bp ona” ..þrou ght in J. R. and all p ut in according to the Statute, and * 
. */affirmed: thereupon, Error REES Ae the Wii in (e) Partiament; and the Clerk 
u of the Errors refuſed 10 allow cit, unleſs the Party would gt 
eee 
Richardſon. 2 Ld. Rayin;'$ Mod. 120. -$:Mod. Fry (s) Fade 2 Bulk. — That one i 
| DOM is not do yh Dar Wit of Zr in * becauſe * che e 
e 2 ee wg 
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BAIL in CIVIL CAUSES.” : 
PF Recognizance. It was objected, that it was not required by 
| > Tac. I, 4 But per Cur”, the firſt Recognizance does not include 4 

ment of Coſts to be aſſeſſed in the Houſe of Lords, and theſe Coſts ought 
to be paid, and therefore a new Recognizance ought to be given within 
the Intent of the Statute; and it is not the Buſineſs of this Court to ex- 
amine whether Bail was put in upon the firſt Writ, for the Want of that 
does not hinder the Proceſs of the Writ of Error, but only makes it no 
Superſedeas. Hee Ys FFC eo 

If there is a Judgment in B̃. R. and the Defendant is taken in Execution, Cro. fac, 
and after brings Error in the Exchequer Chamber, and the Record is re- 18. 
moved, he (2 cannot be bailed in B. R. becauſe there is no Record there, Cro. Elia. 


nor can he be bailed in the Exchequer- Chamber, for they have Authority 7 3 1 Impey | 


only to affirm or reverſe the Judgment. ; 412, 532. 
Ve . ? ; 4 2 Crom . 

Prac. 353- 1 Term Rep. 624. 2 Term Rep. 44. (5) By a Rule of B. R. every N 
who ſhall ſue out any Writ of Error on any Judgment of this Court, returnable in the Exchequer- 
Chamber, ſhall forthwith allow ſuch Writ c? Error with the Clerk of the Errors of this Court for the 
Time being, and in Cafe where Special Bail ſhall be required, if the Plaintiff upon ſuch Writ of 
Error do not within four Days after Allowance thereof put in Special Bail thereon, the Plaintiff in 
the Action may proceed to take out Execution notwithſtanding ſuch Writ of Error; and where Spe- 
cial Bail is put in, the Plaintiff or his Attorney ruſt forthwith give Notice thereof to the Defendant 
in Error, or his Attorney; and if the Defendant in Error do not except againſt ſuch Bail within 
twenty Days after ſuch Notice given, ſuch Bail ſhall be allowed. ——By a Rule in g. B. Mich. 
6 Geo. 2. in all Caſes where Bail ſhall be filed on Writs of Error, ſuch Bail ſhall be perfected within 
| four Days after Exception taken thereto; or in Default thereof, the Clerk of the Errors of this 
Court ſhall Nznpros ſuch Writ of Error.“ 5 9 5 | Os 


* The Allowance of a Writ of Error, before Execution, is, of itſelf, a Superſedeas to Execution; 


and I conceive the Court would ſet aſide the Execution, if executed after Allowance of a Writ of 
Error, though there was not any Notice given: The Intent of Notice is, to ſubje& the Attorney for 
the Detendant in Error, to an Attachment, if he ſhould dare, after Notice, to levy an Execution. 


Upon a Writ of Error of a Judgment in Eule the Record being re- Palm. 286. 
moved in B. R. the Court took Bail here, and ſent Directions to have the ho 
Defendant ſet at Liberty, there. ns | 


* 


7. Common Bail, in what Caſes neceſſary. 


The filing of common Bail is neceſſary, that it may appear that the 1 
Court had Conuzance of the Cauſe. | : 2698 
| ö it is Error, vide Title Error, and Hob. 264. 


If a Priſoner be diſcharged for Want of being declared againſt within (c) YideSalk.g8. 
two Terms, or upon Nonprofling the Plaintift, or if he yt himſelf pl. 5. and the 
in Diſcharge of his Bail, and is not charged within two Terms; in all theſe Stat. 4 and g 
Caſes he muſt file common Bail, that it may appear by the Acts of the . _ 15 
Court that he was actually in Court when di charged (e) Farmarly 

ep | 98 PE, | three Terms. Cro. Jac, 629. 


By the Rules of B. R. no Attorney ſhall be compelled to 2 ar or file 
— Bail for any Defendant, * ſuch eee hath 5 Note in 
1 his Hand t undertaken ſo to do, and ſuch Note produced by _ | 
the Plaintiff's Attorney; but if any Attorney hath accepted a Warrant to f Sd: gu. If 
appear for the Defendant, (which Warrant be in no wiſe revoked) or hath oa + 


| «bſcrided the dame, and do not cauſe Bail to be filed accordingly, ſuch At. neee 
- | Appear- 
55 ance on a Parol Undertaking, unleſs in particutae Caen * 


Var, I. : Q torney 
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' BAIL in CIVIL CAUSES. 


By che 5 torney ſhall be compelled: to file common Bail of the (4) proper Te 5 RF 
2 W M. take a Declaration and plead to the ſame, or in Default of p e 


1 bel ment may be entered by Default, if Rules for Pleading have been given; 


dant mall for that the Default of the Defendant or his Attorney ſhall not tend to the 
cauſe an Ap- Plaintiff's Prejudice. 3 EEG 

common Bail to be entered or filed within eight Days after the Return of the Proceſs, on Penahy af 
$1. to be paid to the Plaintiff, for which the Court ſhall immediately award Judgment, and the Plain. 


I But this being before the Statute requiring an Oath of the Debt, and ſpeaking of an Are. Nu. 


If that Part of the Clauſe is not virtually repealed, and whether, now, we are not to be governed 


by 5 Geo, 2. c. 27. ? and wide alſo 12 Geo. 1. c. 29. If Defendant does not appear, Plaintiff may 


enter a common Appearance. | 
*Pagez14 In an Action upon a Replevin Bond, common Bail ſhall be filed. 
Sal. 99. pl. 8. Carth. $19. Holt. 127. pl. 1. 12 Mod. 320, 8 


2 8bow. 249. A Judgment in Ejectment againſt the caſual Ejector is erroneous, unleſs 


ute Frag: a Latitat was ſued out, and common Bail filed for him“. 


| ment actu - 


ally ſer ade. * This is not, now, Law, If Judgment goes againſt the caſual Ejector, there is not 
any Defendant in Court, to bring Error. If the Tenant, or Landlord, appears, he enters into the 
common Rule to confeſs Leaſe, Entry and Ouſter, and jnſtantly pleads the general Iſſue. The De- 


claration in Ejectment is in the Nature of Proceſs only, 


* — EO IEF IR 


(C) Where Bail ſhall be ſaid to be put in regu- 
| larlp: And herein, 
14 1. Of che Manner of putting in, excepting to, and juſtifying Bail, 


« ö 
V the printed Rules of the Courts, every Attorney who ſhall appear 
for . eee in any Action in which Special Bail is not requited, 
ſhall duly file common Bail for ſuch Defendant, of the Term of which be 
appears (a) and give Notice thereof to the Plaintiff or his Attorney ; and 


Salle. 98. 
6 Mod. 24, 


35. 
ö 12 at > where Special Bail is required and put in (5) 4e bene eb, before any 
L ra 


«428507 Judge or Commiſſioner on a Cepi Corpus, the Defendant's Attorney ſhall 
ty Days orthwith give Notice thereof in Writing to the Plaintiff or his Attorney, 
without any and of the Names of ſuch Bail, with their Additions and Places of Habita- 
Exception, tion ; and if no Exception be taken to ſuch Bail, and entered in the Judge's 
the Bail is Book within (c) twenty Days after ſuch Notice, then upon Oath thereof 
2 but made, for which no Fee is to be taken, ſuch Bail ſhall be filed; and if Spe- 
If the Befen- Cial Bail ſhall be put in before any Judge de bene ee, on any Writ of Habeas 

Corpus or Certiorari, and no Rule for better Bail, or Exception taken, or 


dant ee. ge q Do 
and give No- entered in the Judge's Book, againſt the Bail ſo put in, within twenty- 


tice thereof, eight Days after putting in ſuch Bail, then ſuch Bail ſhall be filed by the 


_ Defendant's Attorney after the End of the ſaid twenty-eight Days. 


muſt | 5 
bring up the Bail- piece, and the Bail muſt juſtify in Court; and more, That in the Common Pleas the 
Bail-piece remains with the Filazer till the twenty Days are expired ; but in the King's Bench it i 
ſeft with the Judge, becauſe Judges of that Court determine all Matters relating to their Priſonen. 


And for the Difference of the Manner of taking Bail, and the Form of the Recognizance in each 


ide Cro. Jac. 645. Cro. Car. 481. 2 Bulſt. 232. Rol. Rep. 387. 2 Show. 335. pb 
n: (9), The like Tims w except where the Nas puts in Bal op 
a Writ of Error. Salk. 98. (e) No Notice neceſlary by the modern Practice, but Plain- 

Fs Attorney is obliged to ſearch the Clerk of the Bail's Office. | 


# , 7 
4 4 


— * % 
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2 328 888 5m 


S 2 
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F f 


is well enough YO Courſe of the King's Bench; though in Strictneſs of 
| in Cuftedia Margſeballi, and not before||. 


bled, and the 


e 9 


B34IL Is CIVIL CAUSES. | 
It is ſaid; That after Exception to Bail there is no ſet Time to juſtify on, . 
e for better, but it muſt be in convenient Time“. 6, Mod. 24, 


25. | 
See Sallc. 97, 


| 3 of Mod. 2» 253. Barnes $2. 2 Barnes 60, $3: Vide a Rule 3 and 4. Ce. 2. in C. B. IF 
| ei Bail put in by Defendant be excepted to, the Defendant ſhall perfect his Bait within founm. 


ys after ſuch Exception taken, in Default whereof the Plaintiff may proceed upon the Bail-Bond 3 : 


And if inſufficient Bail be put in ſeveral Times, the Court will order Execution. Fareſl. 50. | 


* In Bl. R. If Notice of Exception is in Term, Bail muſt juſtify in four Days, or add others that 
will juſtify. If Exception and Notice be in Vacation, Juſtification to be the firſt Day of next Term. 
E. 5 Geo. 2. | . : N | 7 

+ If Notice of Exception in Vacation, Juſtification to be on firſt Day of Term, as in B. R. 

If the Plaintiff accepts the Bail, he may take away the Bail-piece for © 
the Judge's Chamber, and file it for his own Expedition; but after twenty - 
Days then it becomes abſolute, and the Defendant takes it away and files it. 


2. To what Time it ſhall have Relation. 


In B. R. though the Bail of the Defendant be taken and entered the laſt Rol. Abt. 
Day of the Term, and the Bill be put in at any Time the ſame Term, this 333- 10 
nt is anſwerable but from the Time of putting in Bail as eg 

N Cro. Jac. 


Law the Defen 


| i 334. 
8. C. adjudged; becauſe the Bill, whenſoever filed, hath Relation to the firſt Day of the Term. 
Cowp. 454» Doug. 62. Tidd's Practice 187. ' % 8 ; 


| A Bill is ſeldom filed, unleſs where Judgment goes by Default, and a Writ of Error is brought, 
unleſs filed for the Purpoſe of amending by it in either Caſe, if the Cauſe of Action accrues in 
Term, the Bill ſhould be of a particular Day, ſubſequent to the Cauſe, and it would be the beſt Wey, 


where Bail is put in on the laſt Day of the Term, to make the Bill of that Day. 


* If in Trover commenced in Hilary Term, the Converſion is alledged to *Page215 
be the 3d of February in the ſame Term, and Bail is filed the laſt Day of the \ 
Term, yet this is well 5 for the Action ſhall not be ſaid to be de- Dn 
pending until the Bill is filed“. l | ; „ 
„%%% ¾ . 1 Zut the Bill 
ſhould be of a particular Day ſubſequent to the 3d of February. 


Bail is put in one Term, and new Bail is added the next Term after ; Salk. 100. 
and the Queſtion was, If this ſhould be Bail of the firſt Term, or only of pl. 12, 
the Term when added; about which the Clerks differed ; but the Court 
was of Opinion, that it was only Bail of that Term when the additional 
Bail was put in, for they ſaid it was not Bail till (4) compleated and ac- (5) It ſeems 
cepted, and making the additional Bail to be Bail of the firſt Term, might dow to be 
do a (c) Wrong to a third Perſon, who might be a Purchaſer after the firſt, m—— 
and before the additional Bail was put in. 1 

| 1 e ve j 

taken before or upon the Continuance Day ſhall be a Bail, and filed of the precedent 8 
every Bail taken after the Continuance Day ſhall be a Bail, and filed of the ſubſequent Term, and 
not otherwiſe: But where any new Bail is added to any. other, but ſa as aforeſaid taken on or 
before the Continuance Day, the ſame ſhall be taken and filed as of that Term in which, the Bail 
was firſt put in. (c) For this wide Cro, Jac. 449. 2 Salk. 564, ,  _ be” 


2. Where a different Action is proſecuted from that to which the Bail | 
by Was given, | 


4 * 


If there be an Original and Capias in one County, and Bail thereupon ; Lev. 235; 


- COS, 


_ 1 another County, and — 3 


BAIL 1N CIVIL CAUSES. 


Sins . Judgment, by this Variation the Bail are e not Wis 
agreed by the to the Damages upon this Declaration. = 


5 nota- 5 
ries, though by the Courſe of the Court he Plaintiff might declare in another County; and the ut 
ment would be Sood. a 


* This 1 to Proceedings in c. . or B. R. by Original . but if the Proceeding was in B. R, 
25 Bill of e or Latitar, the Bail would not be diſcharged for ſuch Yarns | 


If 4. arreſts B. in an Action of 2c/; and Bail is put in Where, and 
a Show. 335: afterwards A. delivers two Declarations, one for 200/. and N for 
3 $0o/. che Bail ſhall be only liable for che 200l. + 
Motion; but 
how far the Bill have been held liable in other Actions at the Suit of the ſame or other Perſona, wide 
Cro. Jac. 449, 451. Style 464. 2 Sid. 163. 2 Jones 188. Mod. 16, 8 Mod. 188. Comyns 75 
pl. 48. 556, pl 235. To Mod. 24, 44, 153, 270, 280. 2 Stra. 922. 2 Barnard. X. B. 44. 


* 


+ By Rule of E. 5 G. 2. F. R. the Bail are only liable for the Sum ſworn to and indorſed on the 
Writ and Coſts, though the Plaintiff by his Judgment recovers much more. See Stra. 922. a FO 
in Hil. 5 G. 2. which probably induced the Court to make the Rule of E. 5 G. 2. 


Salk. 102. 4. brings 2 Bill of Mid! ſex, with an Acetiam for 40. and recovered 
pl. 16. col. and the Court held, that the Bail ſhould not be liable for more than 
the Acetiam, which was the Meaſure of his Undertaking : And per Hol 
Ch. Juſt. He is not liable at all, for his Recognizance is to anſwer the Con- 
demnation, and fince that cannot be, he is bound to nothing ; and Clerk, 
Secondary, affirmed, That there was a Rule of Court, that where the 
' Plaintiff recovers a greater Sum than is laid in n the e the Bail ſhall 
That not be chargeable 1 in Ha aione t. | 
Danes bs... 
| now over-ruled, Bail are liable for any leſſer Sum 52 12858 on the x Proceſs, but not 15 more = 
the Sum ſworn to and Coſts. Se. „„ | 


. What Defect or r Irregularity aye be is 


I Bail in Debt i is eel] in this Manner, wiz. ub pana executionit i 
__ , adjudicatione executionis, where it cught to have been /ub parna condemna- 
Pages N (e) yet it ® ſhall ſtand as well for the Judgment, as for the Executi- 
c on ; adjudged upon a Writ of Error, and it was ordered to be amended, 
Je. and made ſub parna executionis Judicii, as well as for the Execution. 
00 For Bal 


eannot be taken for Part, wiz. the 3 and not the Judgment, no more than for Part of the 
Debt. Bulſt. 107. Doug. 114. : | 


Latch. 132. If two are arreſted on a ak and one puts in Bail in Michazlna 
= ruled on Term, and the other of the Lerm ſubſequent, the Court will allow the Bail 
= none ut in on the Michaelmas Term to be filed as put in of the ſubſequent 
Eliz. 459. Term; for otherwiſe it would be Error to proceed in a joint Action on Bal 
put in at different Terms, 

6 Mod. 309. If a Writ be taken out in the Name of A. and the Officer takes a \ Bail 
35 conf 2. Bond to appear at the Suit of B. and after there is a Reddidir fe, by the 
Joo and ſame-Name ; though this be vitium Scriptoris in not making the Bail- Bond 
— ee to the Writ, yet it cannot be amended, for the Bail muſt be ac. 


vide Title cording to the Bail-Bond, and not according to * Writ. 
Amendment. 


(0) 


1 8 * 
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| BAIL rus CIVIL CAUSES! | 


(D) Of the Proceedings againſt the Bail, and 
de what Matters they map plead in their Dif- 
HE Act of the Court in delivering the Defendant to Bail being f 
1 Record, intitles the Plaintiff to a © cre faciat, when it appears that 
for the Defendant has not ſatisfied the Judgment; hence it appears, that there 
WT muſt be a (4) Capias returned againit the Principal before the Scire facias Wut 
WS is to iſſue againſt the Bail. 1 | . Yong — 


; 2 Term 


| Goldſb. 174. But this is reſolved and admitted in ſo many Books, that it ſeems needleſs to cite 
them. Vide 1 Lev. 225. That it muſt iſſue and be returned, but may be filed at any Time after; 


and that it muſt be awarded within the Year, elſe not till a Scire facias againſt the Principal. 
Cate 2 Jones 96.— And Note, That every Capias ad Satisfaciendum to warrant a Scire facias againſt 


Bail, muſt have ſeven Days at the leaſt excluſive betwixt the Teſte and the Return thereof; and every 


rered eight Days between the Teſte and Return. 

Fl But though on the Return of the Capzas the Plaintiff is intitled to a Serre _ 3 
Con- facias, and the Recognizance in Strictneſs is forfeited, yet if the Defendant vals Tot. , 
Jerk, render himſelf at any Time before, or on the Day of the Return of the Aud 1 hs 

e the WA {cond Scire /acias againſt the Bail, where two Nibils are returned, or on general Un- 
| (hall or before the Day of the Return of the firſt (5) Scire facias, where a derſtanding 


Scire fect is returned ſedente Curia, and Notice of ſuch Render is given to zt What Time 


[the Plaintiff or his Attorney, the Bail ſhall be diſcharged *. 3 8 
re than | 5 Principal, 


vide Rol. Abr. 333» 334. Oro. Jac. 129, 165. 2 Brownl. 76. Cro. Eliz. 738. 3 Bulſt. 182. Moor 
$50. pl. 1156. 2 Rol. Rep. 367, 382. Leon. 58. Godb. 339. Lit. Rep. 194. Stile 134, 3234s 
425. Jones 139. 6 Mod. 238, 239. 1 (&) How it is to be returned, and how many Days there muſt 
be between the Tefte and Return, wide Cro. Eliz. 738. 2 Salk. 599. pl. 7. and Title Scire facias. 
_ This is, ex gratia, not ex debits Ir fir. | ” 
ont 1 
demna- 
cecuti- 


t The common Books of Practice wn almoſt every poſſible Caſe on this Subject and full In- 
ended, | 


QruQiions, without referring to ſuch a Multitude of Caſ-s. 


n. : Fi = 5 : 
| fendant renders himſelf in Cuſtody within eight Days in full Term after 600, 897, 
10 the Day of the Return of the Proceſs againſt the Bail, they ſhall be diſ- * 29. 
char 5 ; F : inch. 621, 
ged. | | ba, 
bazlmat Raym. 14. 2 Show. 77. Salk. 101. pl. 13. 2 Salk. 600. pl, ro. Carth. 515, 6 Mod. 132, 
the Bail $ Mod. 340. 11 Mod. 2, 253. 12 Mod. 650, Ld. Raym. 156, 157, 721. 3 Salk. 56. pl. 8. 
ſequent . p | 8 : | ; p | 
on Bail If the Defendant dies (c) before the (4) Return of a Capias ad Satisfa- *Pagez17 
iendum againſt him, his Bail pleading the ſame may be diicharged. 
a Bal. | | Rol. Abr. 
by the 336. Jones 20, Cro. Jac. 97. Moor 432. Vide pl. 607. 775. pl. 1073. Poph. 186. „ Hut, 47. 
i. Bond Pule 324. 2 Mod. 28. S. P. (e) They may plead that the Principal died betore any Judgment 
tber zanſt him, becauſe they cannot have a Wit of Error to reverſe that Judgment. Cro, Eliz, 199. 


judged. But 2 Leon, 101. the whole Court, except Wray, inelined otherwiſe. . And vide Godb, 
377. Rol. Abr. 742. 2 Mod. 308. (d) But if he dies after the Return of the Capias, this will not 
cuſe the Bail. Rol. Abr. 336.——And where the Defendant pleaded that the Principal died before 
c Sire ſatias brought, and without more, it was adjudged no good Plea, Cro. Jac. 163. Hutt. 47» 


\ 


® Vide Ero. Elis. 597. Cro. Jac, 165. oh 
0 ff ; 5 


* 


Rep. 576. 3 Term Rep. 390. (e) Rol. Abr. 308, 333. Moor 433. Cro; Eliz. 6597. 


ſuch Capias is to be delivered and left with the Sheriff, to whom it is directed, four Days exclufive t 
leaſt before the Return. Hide 2 Salk. 602. pl. 12. 2 Ld. Raym. 1176. That there ought to be 


If an AQion of Debt be brought on the Recognizance, if the De- {Rot Abe... 


” 2 : 
__— Tr 


-, pry 
8 


= 


= 
* — 6 
r 6 * wy 
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„„ ir ++ CIVIL esse 
Cro. Jac, - If A. as Bail, enters into a Recognizance that B. upon eight Days Warn- 


45: and ing comparebit to any Action that ſhall be brought by C. necnon that if B. 
ee. 52 ſhalfbe condemned in the ſaid Action, and does not pay, fc. that then he 


e. er 


three Judges Will anſwer the Condemnation, and C. does bring an Action againſt B. and 
againſt two he is condemned, and does not pay, c. in Debt upon this Recognizance, 
in both jt muſt be averred that he gave B. eight Days Warning to appear, Ac. bor 
A. is bound only to anſwer the Condemnation in ſuch. Action upon which 
the PLRdE eight Days Warning was given, for that is the Foundation of the Whole; 
di ns and there is no Reaſon that B. by his voluntary Appearance without Warn- 
his Action. ing, ſhould prejudice his Bail. | OT als 
I Defendant gives Judgment with a Stay of Execution until a certain 
Day, the Plaintiff may, een, ef Stay of Execution, ſue forth 
2 a Capias ad Satisfaciendum to the Sheriff of the County where the Action is 
Aluaid, and returnable before the Day, to make out a Tefatum againſt the 
- Defendant ; but no ſuch Capias ad Satisfaciendum ſhall be ſued forth to 
Warrant a Scire facias againſt the Bail, (a) becauſe it is to the Prejudice of 
(4) Where a third Perſon. e n 
Conttivance | | | 8 
#tween the Plaintiff and the Principal to free and diſcharge the Principal, and to charge the Bail, 
Tide Bulſt. 33. 5 | VV 


| Cro. Jac: If the Plaintiff does not declare againſt the Principal within two Tem 
— 3 after Bail pur in, the Bail will be dik-harged, as likewiſe the Principal on 


vl. 5. 99. filing common Bail. | 

Comb. 2 5. 17171 555 3 3 : 
3 Mod-274. Bur if after Bail put in, and before the Plaintiff hath declared, the 
- adjudged - Defendant obtains an Injunction, and this is continued for ſeveral Terms, 
pg ye a and after diſſolved, and the Plaintiff ſoon after declares and gets Judgment, 
8 Mod. 31 5, and brings a Scire facias againſt the Bail, they cannot plead that no Decl. 


316, ration was delivered or filed againſt the Principal within two Terms after 
go the Action commenced and Bail entered, for there was no Default in the 
ep · 36. . Plaintiff that he did not declare ſooner. _ e 


Salk. 89. pl. F. S. acted as Attorney for the Plaintiff in the original Action, and after 
1. Judgment in that Action took out a Scire facias, and proceeded to judg- 
7 Mod. z. ment againſt the Bail without any new or ſecond Warrant; on a Wiit of 
3 Salk. 369. Error, as well of the principal Judgment, as upon that againſt the Bail, the 
pl. 6. Court held, That any Body might have taken out the Scire facias ; but as 
Ld. Raym- to the further Proceedings they were irregular, the Attorney's Authority 


7 ., determining with the fut Judgment, and therefore reverſed the Judgment, 


.voodadjudg- - . / al 
ed, = 1240 by the Chief Juſtice, that upon this Writ of Error the Record of the Judgment againf 
the Principal 6ught not to have been certified. Carth. 447. S. C. and only ſaid, That the Writ of 
Error was quaſhed guoad all that related to the principal Judgment. 5 Mod. 397. S. C. ſaid in gene · 
ral that it was quaſned. And vide Stile 174. Cro. Car. 48 1. Jones 396. Rol. Abr. 749. 


co 0x If Judgment be given againſt the Principal, and after, upon a Scir 
mw ou LR OE the Bal, Judgment be alſo given againſt them, theſe Judg- 
Jones 325- ments are ſeveral, and they ſhall not join in a Writ of Error no more than 


- Godb. 440. Tenant for Life, and he in Reverſion, or the Tenant and Vouchee, may 
S.C. adjudg- 2323 : J . 3 

ed between Join. 7 
Leancafter 


And Keyleigh- Hob. 72. Cro. Jac. 384. Rol. Rep. 294. Cro. Car. 408, 574. Jones 360, Bull 
8 the Rep. 93. Lev. 137. Com. 108. S. P. 5 Com. Dig. 288, 291. 2 Will, 414. 


»Pagezis If the Condition of a e be, that the Principal ſhall ſur- 
_ _ render himſelf, or pay the Money ; 
« I6, ad. | | 


the Breach affigned is, * 


* 


P oo - a co. LT a 4cC4a . 


6 : 


BAIL is CIVIL CAUSES. _ 


hath not ſurrendered himſelf; this is naught, for he might have (a) paid, e. | 


the Money, and then the Condition is not broken. (a) Where 


the Bail 


may plead Payment by the Principal, and how fuch Plea is to be pleaded, wide Rol. Abr. 335» 336: 


2 Lev. 212. Cro. Eliz. 433. Stile 324. 2 Leon, 213. Cro. Elis. 133.“ Where a Rele ſs to th 
Principal diſcharges the Bail. Rol. Abr. 336. | | 


* The Bail pleaded in Scire facias upon the Recognizance, Payment by the Principal, before the 


Return of the ſecond Scire facias; and the Plea held bad; for in Striftneſs of Law the Recogni- 


z2nce was forfeited, by ſuing out the firſt Scire facias, 1 Ls. Raym. 157. In ſuch Caſe, if the 


Payment had been really made, the Bail ſhould have moved to ſtay Proceedings, on Payment of 


Coſts incurred againſt them before the Payment. | 
But if in a joint Action againſt two, J. S. is Bail for one of them, and 2 Shen. 247. 


1 ; inc! 1 , 3, 7 128. 
there is Judgment againſt the Principals, in a Scire facias againſt J. F. the Nl. 423. 
CS Eocene alia, evict Defoarane, Bo wage wen in 28 
did not pay the Money, and if the other had paid it, he ſhould have judged Nip. 

leaded it. 
b 2 and B. are Bail to an Action in B. R. where judgment is given 


againſt the Principal, who brings a Writof Error in the xchequer-Chamber, Rol. Abr. 


pending which the Bail bring in the Principal, or the Principal renders 33> 3557 a 
imſe 


to Priſon ; though the Recoveror cannot pray him in Execution, pl. 2165. 
nor can the Court put him in Execution, becauſe the Writ of Error is a Cro. Jac. 
Superſedeas to it ;. yet this is a good Diſcharge of the Bail, for the Marſhal 402. 
ought to keep him in Priſon as a Pledge till the Judgment be affirmed or Kone” 


affirmed, as he does upon meſne Proceſs for Want of Bail. 92. 
N : f 


: ayme 
J Mod. 87. Ld. Raym. 156, 157, 721. 2 Ld. Raym. 1097, 1177, 1259, 1452, 1467. 3 Mod. 31, 
79, 129, 130, 194, 196, 240, 280, 281, 282, 290, 340. 10 Mod. 44, 153, 26%, 303, * 444. 
11 Mod. 2, 33. pl. 3. 12 Mod. 99, 112, 236, 319, 351, 423, 525, 559 5 3, 601, 650. Will. Rep. 
635. pl. 198. Com. Rep. 554. pl. 232, 556. pl. 235, 573 Caſ. 247. Barnes 46, 47, 52, 56, 
62, 72, 83. 2 Barnes 57, 62, 66, 79, 91, 93. | 
Barnard. K. B. 373. Fareſl. 77, 97, 98. S. P. Latch. 149. 3 Bulſt. 337, 332. 
186. $. C. See 3 Salk. 56. Carth. 515, 6 Mod. 231. 2 Term Rep. 576. 


If the Principal ſurrenders himſelf, or the Bail render him up, this will g,_ Abr. 
diſcharge the Bail, and may be (5) pleaded to the Scire esel but ſuch 333. 
Surrender or Render are not ſufficient, unleſs the Plaintiff or his Attorney Moor $83, 


. ge $6 . „ 7 Leon. 8. 
have (c) Notice of it; and this is required, that the Plaintiff may, if he * - A 


pleaſes, charge him in Execution ; alſo, that he may not be at any further (5) Where 
Trouble or — in proceeding againſt the Bail. | | f 

= 2 | was in actual 
Execution, and a Committitur entered, yet after two Scire facias's returned, and Judgment 
thereupon, the Court would not ſet it aſide on Motion, for the Bail ought to have pleaded it, Skin. 
120.—80 where the Principal ſurrendered himſelf before the Return of the Capias, yet the 
Plaintiff having had no Notice, and there being no Diſcharge of the Bail-piece, or Exoneratur en- 
tered; and the Plaintiff having proceeded to Judgment againſt the Bail, the Court would not relieve 
them on Motion, but put them to their Audita Querela. Salk. 101. pl. 14. (c) But if through 
want of Notice he is at further Charge againſt the Bail, that ſhall not vitiate the Surrender z but yet 


7 


the Bail ſhall not be delivered till they pay ſuch Charges. 6 Mod. 238. | | 


Noy 82. Poph. 


If A. ſues B. in three Actions, and B. puts in three ſeveral Bails, the Salk. 98. pl. 


Plaintiff recovers in all, and the Defendant renders himſelf, on which one 3 Per Cur . 
of the Bail only enters an Exoneratur ; though the rendering is a Diſcharge | 
in Poſſe as to all, yet it is not (4) compleat and actual as to all, till an 2 Where 
eneratur entered upon all. | | | | -— a Sur» 
| render at a 


Judge's Chamber the Principal eſcaped from the Tipftaif, 6 Mod, 238, 239. Fareſl. 77. 


If . 


100. 


Stra. 419, 443, 526. 2 Stra. 717, 781, 872, 877 
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1 0 BAIL xn CIVIL CAUSES. 

Latch. 149. If the Bail plead a Render of the Principal, they (a) muſt conclude their 
Noy 8a. Plea prout patet per recordum ; for this is not to be tried per Pais, but by 
Poph. 185. e Bocord: h 9 | 

8. C. T 4 5 | „ 
. n 1 JNC | | : „„ 
Moor 888. pl. 1249. Keb. 767, 815. Do P. adjudged. Sid. 216. dubitatur, and ſaid there were 
| Precedents both ways; but wide Lev. 211. 2 Keb. 189, 206. Like Point aJjudged-. (a) So if 
in a Scire facias. againſt Bail upon a Writ of Error, according to the Statute of 3 Jac. 1. c. 8. they 
plead the Plaintiff proſecuted the Writ of Error with Effect, and thereupon the Judgment was re. 
verſed, they muſt conclude prout patet per recordum. Raym. 50. 7 


iin pleading a Render of the Principal, the Bail muſt ſay quod venit 
* Bic in (6) Curia & in (4) eadem Curia reddidit ſe & per eandem Curian 
| © commiſſus fuit; but it being here laid to be done the 2d of Februar, 
3 Bulft. 192. (being Candlemas-Day, and ſo dies non Furidicus) it judicially appears there 


| RE Rn could be no Court that Day, and ſo the Render and Commitment void. 


2 39 Jo ; | - 2 7 | a . 
"i C. and S. P. admitted per Cur”, tho? it is faid guod adbuc remanet in Cuftcd", Cc. for if in Priſon 
without Render or Commitment, it is not material. (5) Yide Stile 330, 331. (e) The Render 
muſt be made in that Court where the Record is at the Time. Cro, Jac. 98. Rol. Abr. 334. 

5 In 1238 ft : 


Moor 400. In a Scire facias againſt Bail, they cannot plead that the Plaintiff hath 
pl. 524- ad- arreſted the Principal in the Srannery Court, per quod they could not have 
Judged: his Body, for they might have removed him by Habeas Corpus. 
2 Jones 75, So in a Scire facias againſt Bail, they cannot plead that before the Return 
2 Mod. 312. of the ſecond Scire facias the Plaintiff proſecuted a Tefatum Capias againt 
2 Lev. 195- the Principal, directed to the Sheriff of, c. who took the Principal in 
2 Jac. Execution upon the ſaid Judgment, & adbuc habet & detinet, for the Re. 
{wy Rep. Coghizance was forfeited before.“ | 1 
397. 2 Will. : 1 
. Rep. 542. Caſ. 175. Comyns 554. pl. 232. Ld. Raym. 156. 3 Salk. 56. Carth. 515. 2 Str. 
717. 6 Mod. 231. 2 Ld. Raym. 1097, 1117, 1452, 1467. 8 Mod. 31. and the Authorities in the 
preceding Page to pl. 3. Vent. 314, 315. S. C. Vide 1 Ann. c. 6. Vide Title Autlita Querela, 
Letter (B). Bankrupt's Bill (who obtains his Certificate pending the Action) diſcharged, if obtained 
before they are fixed ; liable if not till after. Bur. Rep. 244, 245. How a Soldier's Bail may ſurren- 
der him in their own Diſcharge. Id. 339. Bail ſhall have Time to ſurrender their Principal, after 4 
«Writ of Error brought by him: But upon different Terms, according to different Circumſtances. 
= 340. Where the Scire facias is irregular, for Want of an Exoneretur being actually entered, 


This is Strictne ſa of Law, yet the Court, ex gratis, would have permitted the Bail to have ſur- 
rendered the Principal, before the Return of the Scire facias. See ante. | 


Bail in Criminal Cauſes. 


4 


Caſes wherein it ſeems doubtful, whether the Perſon accuſed be 
guilty of the Offence or not; in which Caſe, according to ano- 

al Rule, it may be allowed and taken by that Perſon who ha 
P. C. 93. Cognizance of the Crime, and therefore being Judge of the Offence, may, 


B ASL in Cemigal Canter is regularly 10 be allowed fn al fac 
the 


2 Hawk. ner 


if he thinks fit, bail the Offender. 


(A) 21 


awd oft AASA a oo 


III „ ORTMINAL CAUSES. — 
(A) Jn what Caſes it is grantable by a She 
„% ne 9k =Pz0 poi co renpaſ}oy 08 0g 
(B) Ulhere by a Juſtice of the Peace. 2217. 
(c) Where by Jultices of Haol-Deliverp. . 223. 
(D) here bp the Court of King's Bench. 223. 
(E) CUhere bp the other Courts of Weſtminſter. 


226. 322 td ES . 
(F) What ſhall be ſaid to be fufffcient Bail. 226. 
(6) The Offence of taking inſufftcient Bail. 227. 
(H) The Offence of granting it where it ought to 


| be dented. 227. | = 


(I) The Offence of denying, delaping or obſtruc- 
ing it, where it ought to be granted. 228. Y 

(k) Jn what Form it is to be taken. 230. 

L) UWlhat ſhall fozfeit the Kiecognizance; 231. 


b 


* (4) In what Caſes it 18 grantable bp -Q *Pagez2zo 
- es, Sheriff. f 40 | 


v the Common Law, according to ſome Opinions, the Sheriff without . » _ 
any Writ might ex Officio, as (a) principal Conſervator of the Hawk. _ 
Peace, bail any Perſon arreſted on Suſpicion. of Felony ; and it is certain, P. C. 93. 
| that by the Common Law, he (5) might bail any Perſon who was indicted 7 - 6 
before him at his Torn for Felony, or any other Crime that is bailable; 1,4 x: 


Power, vide 


1 Hawk. P. C. 93. And how far this Power is taken away by thoſe Statutes which impower [uſtices. 


of the Peace to admit Perſons to Bail on an Accuſation of Felony, and particularly preſcribe in what 
Manner they ſhall do it, vide Ibidem 93. (5) But this Power is now taken away by 1 E. 4. c. 2. 


which it is enacted, That the Sheriff ſhall not proceed on ſuch Indiftment, but ſhall remove it to oy | 


next Seſſiors of the Peace. H. P. C. 106. 2 Hawk. P. C. 93. 


Alſo Bail is grantable by a Sheriff by Virtue of the following Writs. Co. Bail and 
1. By that of Odo & Atia, by which a Perſon committed for the Dreck of Mainprize, 
a Man, might on an Inqueſt taken by the Sheriff, if he were found to have 3 fla 
done the Fact by Miſadventure, or /e Defendendo, be Mainprized by twelve C. 7 al 
Men, upon the Writ de Ponendo in Ballium; but this Writ ſeems obſolete. Hawk. p. 
at this Day. 5 5 1 
2dly, By Writ of Mainprize, which of late has been diſuſed, but ſeems Regiſterz6c. 
ſtill in Force, and may be brought by Perſons bailable, as thoſe who are H-P-C.103, 
impriſoned for a ſlight Suſpicion of Fetony; or indicted of Larceny, be-,% 5 
fore the Steward of a Leet, or of a Treſpaſs before Juſtices of the C. PIs 
Peace, Ec, Rn, = : | „ 
zdly, That of Homine Replegiando, whereon if he return that the Plaintiff F. N. B. 66. 
is eſloigned, he may by Capias of Mitbernam impriſon the Defendant, Kesiſter 78, 
whether he be a Peer or Commoner, till the Plaintiff ſhall be replevied. + oli, | 


Writs, 


By 
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* ; BAIL rs CRIMINAL CAUSES. 

By Weftm. 1. caff 15. it is enacted as followeth; * For as much a 
« (e) Sheriffs and others, who have taken and kept in Priſon Perſons de. 
«© tefted, of ' Felony, and incontinent, have let out by Replevin ſuch as 
«© were not repleviſable, and have kept in Priſon ſuch as were replevi. 
«« ſable, becauſe they would gain of one Party and grieve the other; and 
« for as much as before this Time it was not determined which Perſons 
% were repleviſable and which not, but only thoſe that were taken for 
, the (4) Death of a Man, or by (e) Commandment of the King, or of 
* the (/ Juſtices,” or for the (g) Foreſt: It is provided, and by the 
4 « King commanded, That ſuch Prifoners as before were (+) outlawed, 
*Pagez21 and they which have abjured the Realm, (i) Provers, and fuch as be 

(e) This sta- taken witn the (4) Manner, and thoſe which have broken the (J) King's 
tute begin- «© Priſon, Thieves (a) openly defamed and known, and ſuch as be appealed 
—_ _ in ee by Provers, ſo long as the Provers be living (if they be not of good Name) 
cers, en- and () ſuch as be taken for Houſe-burning feloniouſly done, or for falſe 
tends not to Money, or for counterfeiting the King's Seal, or Perſons (o) excommu- 
Judges of © nicate, taken at the Requeſt of the Biſhop, or for (p) manifeſt Offences, 
uperior 4 or for Treaſon touching the King himſelf, ſhall be no wife repleviſable 
9 by the common Writ, nor without Writ; but () ſuch as be indicted of 
186. Larceny by Inqueſts taken before Sheriffs or Bailiffs by their Office, or 
But though ** of light Suſpicion, or of Petit Larceny, that amounteth not above the Va- 
the ſuperior 4 Jue of Twelve Pence, if they were not accuſed of ſome other Larceny 
ep "ooo afore-time, or accuſed of (7) Receipt of Thieves or Felons, or of Com- 
. 24d «© mandment, or Force, or of Aid in Felony done, or accuſed of ſome other 
Purview of Treſpaſs, for which one ought not to loſe Life or Member, and a Man 
the Statute,  ' 8 a | & approved 


Vet they will 


always in their Diſcretion pay a due Regard to the Rules preſcribed by it, and not admit a Perſon to 
Bail who is expreſsly declared by it to be irrepleviſable, without ſome particular Circumftances in his 
Favour. 2 Hawk. P. C. 113, 114.--——And by the 1 & 2 Pb. & M. c. x3. Juſtices of the Peace 
Hall not bail any Perſon for Offences declared irrepleviſable by this Statute, wide Infra. (d) For 
.this wide 2 Hawk. P. C. 95. and the Statutes of Glouc. c. 9. 3 H. 7. 1. (e) This Exception is not 
wv be applied generally to every Command of the King, but only to ſuch as proceed from him in Per- 
ſon, or from his Privy Council. 2 Hawk. P. C. 95.“ (7) This is not to be underſtood of ordinary 
Commitments by ſuch Juſtices for ſafe Cuſtody, but of Impriſonments by their abſolute Command, 
Way of Puniſhment, as for Contempts, and ſuch like Matters, which lie rather in their Diſcretion 

| in their ordinary Power. 2 Hawk. P. C. 96. S. P. C. 73. Dalt. c. 14. F. N. B. 251 24 
Z. 3. 33. Pl. 45. Rol. Rep. 131. (g) They muſt be Foreſts, ſtrictly ſuch, and not Parks or Chaſes; 
but it is not material whether the Foreſt be the King's, or a Subject's. Regiſter 77. 4 Inſt. 314. 
Co. Lit. 2. a. 233-2. F. N. B. 67. Plowd. 124. Yidethe 1 E. 3. e. 8. and 7 R. 2. e. 4 Thit 
mo Man ſpall be impriſoned by any Officer of the Foreſt without due Indiftment, or being taken with the 
nner, or Treſpaſſing in the Foreſt ; For the Explanation of which wide 2 Hawk. P. C. 97. And 
For what ſhall be ſaid a Taking with the Manner, vide Carth. 77, 78. () Yet the King's Bench 
may in Diſcretion bail a Man upon an Outlawry of Felony ; as where an Error is alledged in the 
Proceedings, Cc. 19 H. 6. 2. a. 2 Hawk. P. C. 98. Vide Title Outlawry. (i) for this wide 2 
Hawk. P. C. 204. Head of over. (4) Or rather Mainer, that is, with the Thing ſtolen a 
it were in their Hands. H. P. C. 101. 2 Hawk. P. C. 98. (!) Alſo they who have broken any 
other Priſon. 2 Inſt. 188. 2 Hawk. P. C. 98. (m) The Judgment whereof muſt be left to the 
Diſcretion of the Perſon who hath Power to bail them. 2 Hawk. P. C. 98. () Perſons taken 
for Arſon, or for falſe Money, or for falſifying the King's Seal, or for Treafon which touches the 
King himſelf, are, in reſpe& of the Heinouſneſs of their Offence, excluded from Replevin, eſpecially 
if they be in actual Cuſtody'z. but yet ſuch, according to the Circumſtances of their Caſes, may be 
- bailed in the King's Bench. 2 Hawk. P. C. 99. (e) But if a Perſon appear to be impriſoned for 
en Excommunication, in a Cauſe whereof the Spiritual Court hath no Cognizance, he miy be de- 
livered either by Habeas Corpus, or by Quathing, or ſuperſeding the Writ of Zxcommunicato 
end. 2 Hawk. P. C. 98. (y) Muſt be intended of inferior Crimes of an enormous Na. 
ture, under the Degree Felony ; the Judgment whereof ſeems to be left to Diſcietion. 
Fide 2 Hawk. P. C. 99 {(g) But how far it muſt appear that thoſe excepted out of the Stu. 
tute are of good Reputation, and innocent of the Fact, wide 2 Hawk. P. C. 101. And that it mus 
be left to the Diſcretion of the Perſon who has the Power of bailing them. (r) This 7 
5 | | under- 


Wich reſpect to the Command of the King, or his Council, the Power of 5 State to 
commit, &c. The Editor would refer the Student to the Caſes of Entick Clerk, v. Carrington and 
ethers, 2 Wilf. 275, Cc. and the Caſe of Money et a v. Leach in Errer, in B. R. 3 Burr. 1742, 9. 

Alo vide the King and Wilkes, 2 Wilf. 151, Cc. The Caſe of Croſby Eſq; Mayor of Lunden, 


Will. 188, Cc. te a Commitment by the Commons, vide Poft, 22.4. 


1 „% eee 


@ » OM} -, 


4 of his Goods.” 


Judge of the Court which is to determine it. 


» I conceive the Court of King's Bench will bail, in every Cafe not capital ; in every 


(0. 483.) 


BAIL rn CRIMINAL, CAUSES. 
« approved | a Prover after the Death of the Prover (if he be na common 
« Thief nor defamed) ſhall be henceforth let out by ſufficient 4 
« whereof the Sheriff will be anſwerable, and that without giving Ought 


2 


(B) Where by a Jultice of the Peace, 5 


9 


V ſeems clear, that wherever Jaſtices of Peace have Power to hear and H.P.C.105. 


determine any Offence which is bailable within the Statute em. x. any Coke, Bail 
one of ſuch Juſtices ſeems conſequently to have Power to bail any Perſon aud Main> 


indicted at the Seſſions for ſuch Offence, becauſe every ſuch Juſtice is a pings wh 


_ 2 Hawk. 

SD, 5 NE Nh | P. C. 10%. 

Alſo every Juſtice of the Feace has a Diſcretionary Power of admitting 

Perſons to Bail who have given a dangerous Wound, _ 1 wa 
But the Power of Juſtices admitting to Bail, is chiefly regulated by, Hauk, 


Ads of Parliament; to hich Purpoſe it is recited by 1 R. 3. cap. 3. * That P. C. 10% 


« divers Perſons had been daily arreſted and impriſoned for Suſpicion of 

« Felony, ſometime of Malice, and ſometime of a light Suſpicion, and ſo 

« kept in Priſon withopt Bail or Mainprize, to their great Vexation and 

« Trouble ; and thereupon it is enacted, That every Bier of the Peace 

« jn every Shire, City or Town, may, by his or their Diſcretion, let ſuch 

« Priſoners and Perſons ſo arreſted to Bail or Mainprize, in like Form 

« as though the ſame Priſoners or Perſons were indicted thereof, of Record, 

t before the ſame Juſtices at their Seffions.” . Oy. 
But this Statute, ſo far as it gives ſuch Power to a fingle Juſtice, is re- 

pealed by 3 H. 7. cap. 3. which enacteth, That Juſtices of the Peace, or 

& two of them at the leaſt, whereof one to be of the Quorum, have Power 

« * tobail any Perſon mainpernable by Law, to their next General Seſſions, *Payegz2 


(e gr to the next General Gaol-Delivery, as well within Franchiſe as with- 


« out ; and that the ſame Juſtices, or one of them, ſhall certify the ſame 
« to ſuch Seſſions or Gaol-Delivery, on Pain of 101.“ | 

But theſe Statutes having been often abuſed by Juſtices of the Peace, 
bailing Perſons in the Name of two Juſtices, where one only was preſent, 
and for Offences not bailable; Ol 

It is enacted by 1 & 2 Ph. & Mar. cap. 13. That no Juſtice ſhall bail 
any Perſon for Offences declared to be irreplevifable by W/m. 1. and 


that no Perſon arreſted for Manſlaughter or Felony, or Suſpicion thereof, 


« ſhall be let to Bail or Mainprize by any Juſtices of the Peace, if it be not 
in open Seſſions, except it be by two Juſtices at the leaſt, and one to be of 
*« the Quorum, and the ſame Juſtices to be preſent together at the Time; 
* which Bailment or Mainprize they ſhall certify in Writing, ſubſcribed or 
* ſigned by them at the next General Gaol-Delivery; and ſuch Juſtices, be- 


fore ſuch Bailment for Felony, ſhall take the Examination of the Priſoner, 


£ 


— 


8 f 8 . 4 | 6. $8 30 5 
underſtood of Acceſſaries before and after to Capital Offences, with theſe Reſtraints, that the Per- 
ſons ſo accuſed are of good Reputation, and under no violent Preſumptions of Guilt. 2 Hawk. P. C. 
102, and 31 Car; 2. c. 2. par. a1.“ | ; „ K * 3 


where there is any favourable Circumſtance, to induce the Court to ſuppoſe the Priſoner may be in- 
nocent ; and in every Caſe where the Charge is not alledged with tufficient Certainty, See pg 


F 


« and 


„„ BAIL 1s CRIMINAL CAUSES 
_ and the Information of them that bring him, of the Fact and Circum- 
, ſtances thereof; and ſhall put in Writing ſo much thereof as ſhall be 
c l before they make the Bailment; and ſhall certify ſuch Exami- 
« nation and Bailment to the next General Gaol- Delivery; and ſhall have 
Authority to bind all ſuch by Recognizance or Obligation, as do declare 
t any Thing material to prove the ſaid - Offences, to appear at the next 
General Gaol- Delivery, and to give Evidence, c. and ſhall certify the 
«« ſaid Evidence and Bonds, c. before the Time of the Trial; and if any 
„ j]juſtice of Quorum ſhall offend againſt this Act, he ſhall be fined in Dif- 
e cretion by the Juſtices of Gaol Delivery, on Proof by Examination be- 


5 0 3 fore them, ce. ut it i- provided, 6 That Juſtices in Middleſex, and 


« in Cities, Boroughs, and Towns Corporate, ſhall have Authority to bail 

% \Priſoners in ſuch Manner as was before accuſtomed ; and alſo ſhall take 
Examinations and Bonds as aforeſaid, upon every Bailment, and certify 

« the Bailment-Bond and Examination at the next General Gaol- 

=. 0 oor,” C8 5 
2. Hawk. The Authority given to one Juſtice of the Peace by 1 R. 3. to admit 
P, C. 105. Perſons to Bail for Felony, being repealed by 3 H. 7. c. z. and 1 U 2 Ph. 
Ma. c. 13. one Juſtice of the 5 

it be for an Offenęe directly tending to a Breach of the Peace, the Reſtraint 

whereof is the chief End of his Office; or for an Offence by Statute put 


under the Cognizance of one Juſtice; or for an Offence indictable at the 


| Seſſions. 1 | Fa | 

2 Hawk. But though the Statute of 1 F 2 Ph. & Ma. c. 13. has prefcribed the 
F. C. 105. Statute of We/tm. 1. c. 15. as a Pattern for Juſtices to follow in relation to 
Bail, and it therefore follows, that a Perſon under an actual Arreſt for any 
Crime, declared to be irrepleviſable by that Act, cannot be bailed by any 
- Juſtice; yet if a Perſon at large be only accuſed of any ſuch Crime on a 
© Might Suſpicion, before a Juſtice of the Peace, it ſeems that the Juſtice 
a ought not to commit him, but ought to take Surety from him to appear 

pepe dart. | Og 
2 Hauk. Alſo the Statute of 1 C 2 Pb. Eg Ma. c. 13. sly mentioning the 
P. C. 105- Bailing of Perfons for Manſlaughter, as well as for other Felonies, it is 
263, Clear that Juſtices of the Peace may, by Force thereof, ſafely bail any 
H. P.C.g9. Perſon impriſoned on a flight Suſpicion of a Fact, appearing to be no higher 
Dalt.c. 114. an Offence than Manſlaughter ; and much more if it appear to amount to 
Lamb. 346. no more than Homicide by Miſadventure, or in Self-defence ; but the 
* Juſtices ought to be cautious, the Offence does not amount to Murder; 
alſo that there be no violent Preſumptions that the Party did the Fact; 


eace cannot admit Perſons to Bail, unleſs 


for if any ſuch appear, the Party ought not to be bailed ; though the Of- 


fence amount to no more than Homicide by Miſadventure or Sell. 
defence. 1 „ 


1 1 * : on : 9 * * 1 \ 1 * , * ; 7 7h 4 a C2 I-88 


—_____ 


* —_ 
- 


3 | . (C) Where by Juſtices of Gaol-Delivery. 


Comp, JUSTICES of Gaol-Delivery, not being within the Reſtraint of the Sta 
164. 4. tute Weftm. I. c. 15. may bail Perions convicted before them of Ho- 
b. C. 107. micide by Miſadventure or Self- defence, the better to enable them to pur- 


F. N. B. 246. 4 ; 
8. P- C. 15. chaſe their Pardon 
2 Hawk. 


P. C. 106. INT 3 : 4 : f Alſo 


— Aa; „ 2 mo 


BAIL' in CRIMINAL CAUSES. | 18 
Alſo t ſeems; that in Diſcretion they may bail a Perſon convicted before H. P. C. ror. 
them of Manſlaughter, upon ſpecial Circumſtances; as, if the Evidence 22 
againſt him were ſlight; or if he had purchaſed his Pardon. e 06. 


Alſo if an Appellee plead an Excommunication in Diſability of the Plain- Salk. 6. 
tif, it ſeems they may bail him till the Plaintiff ſhall be abſolved; for 8. p. C. 52. 
otherwiſe the Appellee might lie in Priſon for ever, without having an Op- 2 Hawk, 


portunity of coming to his Trial. PLE F. C. 706. 


And where ſuch juſtices have Power to admit Perſons to Bail, it ſeems2 Hawk. 5 
that they may do it after their Seſſions is over, as well as during their Seſ- P „C. 106. 
FCC . OS | 


2 2 . A 


— 


O) Wheze by the Court of King's Bench. | : 


HIS Court, by the plenitude of its Power, may in Diſeretion admit wand e 


Perſons to Bail, though committed by other Courts, for Crimes not 6 Mod. 73. 
bailable by thoſe Courts, on Conſideration of the Nature and Circumſtances gs 91. 
of the Caſe. | „„ | E N 

Holt. 590. 2 Ld. Raym. 978. 12 Mod. 102, 155, 156. 2 H. P. C. 112. Raym. 3873 


But here it muſt be obſerved, that with reſpe& to the Nature of the Of. 2 Ing. 18 * 


fence, although this Court is not tied down by the Rules preſcribed by the 28 | 
Statute of Meſim. 1. cap. 13. yet it will in Diſcretion pay a due Regard to 8. 3 84 


the Rules preſcribed by it, and not admit a Perſon to Bail who is expreſsly 3 Bulſt. 113. | 
declared to be irrepleviſable, without ſome particular Circumſtances in his 2Hawk.P.C 


ven 113, 114. 


Favour. 


Verdict General or Special, or notoriouſly guilty of Treaſon or 9 Dyer 79. 


ter, c. by his own Confeſſion, or otherwiſe, he is not to be admitted to 2 
Bail, without ſome ſpecial Motive to induce the Court to grant it. r. 726 


As where a Perſon taken by a Capias Utlegatum on an Appeal of Felo- , Hark. 
ny, by the Name of J. S. Gentleman, pleads that his Name is J. S. Veo- P. C. 114. 
man, and not Gentleman, and ſo he is not the ſame Perſon that was outlaw - So for any 
ed; in which Caſe, the Court in Diſcretion may bail him; for until the Plea other Error 


in the Out. 

lawry, eſpe- 
| | | a a | . cially if it 

de an apparent one. Jide 5 H. 7, 16. pl. 7. 8 Inſt. 188. H. P. C. 101. Sid. 316, 


be determined, it appears not whether he were the Perſon intended or not. 


So if a Man is convinced of Felony upon Evidence, by which it plainly Cromp. Juſe 
appears to the Court that he is not guilty of it; in which Caſe even the tice 154. 
Juſtices of Gaol-Delivery may bail him. | 2 Hawk, 


, | WE. P. C. 114, 
Or where a Proſecution is unreaſonably delayed; or where the Priſoner 5 Mod. 453. 


may be in Danger of loſing his Life, either by Famine, or dangerous Diſ- Sid. 78. 
temper, Sc. unleſs he be bailed. _ | | | Bulſt. 


5. 


Palm. 558, 


* The Court of King's Bench hath always admitted Perſons to Bail im- Page 224 
priſoned by the King's Special Command, or by Order of the Privy Council, 3 Mod. 58. 
where the Commitments expreſſed the Crime or Cauſe for which the Party wt 143+ 


* 
* — - 


—— 2 r enact th. . q of >. , 
2 2 r 


JJCßͤͤͤ “ ù]7y 1 48. 
And therefore if a Perſon be attainted of Felony, or convicted thereof by Kelynge go. - 


Keb. 405. Latch, 12. Cro. Jac. 356. Co. Lit. 23g, 


* 
"we 4 Mite > l 2 — py 4 A F 6 * * . 
88 . r 
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| Ai den $35 committed, on the like Circumſtances, on which, in Diſcretion, it vil 
it hath ap- grant Bail on other Commitments e. 


$39. out ſome good Reaſon for the Safety of the State, not fit to be divulged; 
And. 158. but this being thought to be a great Strain of the Prerogative, and to make 
F. N. B. 66. the Liberty of the Subject precarious, and contrary to the Purport of Magna 


| _ Gon of the Parliament. Carth. 232, 133. Vie Skin. 56. that the Bari of Danby was not vailed.* 


4 always diſcharged the Perſons fo committed without Bail. Leon. 70. And. 297. 2 Hawk. 


(-)33 ont (5) Sir Joba Corbet's Cafe, that Perſons committed by the Special Command 
And. 298. of the any Fr, ge by Warrant from the Lords of the Privy Council, 
il 


Rol. Rep. were not | 
234» 39%» ſome extraordinary Circumſtances in the Caſe ; it being to be preſumed 


(5) See the 
Arguments . . 
an the Ha- Right, 13 Car. 1. and the 16 Car. 1. cap. 10. By which it ſeems now 


beas Corpwi, eſtabliſhed, That where Commitments by the Privy Council do not with 
concerniws convenient Certainty expreſs the Crime alledged againſt the Party, he 


_ Rufoworth's 


_ bailed, when Ch. Juſt. Fefferics cam in. See Ch. Juſt. Hell's Opinion in Salk. 503. 


2 


BAIL 1x CRIMINAL CAUSES. 


ory i 
IJ 


erſons have been committed by Colour of an Authority claimed under an illegal Patent, this Cour 


But it was formerly (a) holden by many, and at length adjudged in 


s* 


le without the King's Conſent, unleſs there appeared 


that the King would not exert his Prerogative in ſuch a Manner, with. 


. Charta, and many other Statutes, which declared, That no Man ſhall be 
impriſoned but by due Proceſs of Law, Wc. occaſioned the Petition of 


Loans, and 


* 


ought to be bailed *. 
1 Part, fol. 458. Vid Cro, Car. 507, 579, 593. 2 Will. 195. 2 Bl. Rep. 756. * See ane 


a Hawk. The great Regard which is ſo juſtly due, and which has always been 

P, & 110+ paid to the Proceedings of either Houſe of Parliament, who are the Guar- 
dians of the Liberty of the Subject, makes it ſomewhat doubtful in what 

Caſes the Court of King's Bench will Diſcharge or Bail a Perſon committed 

| dy either of thoſe Houſes. | —— I 

2 Hawk, Hence no Precedent can be found, where the Court of King's Bench has 

F. C. 110. bajled a Priſoner, fittmg the Parliament, on a Commitment, which, on the 

1 Return of it, ſtands indifferent whether it be ſtrictly legal, or not. 


{ 
Mod. 144 And therefore in the Lord Shafte/bury's Caſe, who, upon his Habeas Cor- 
45» Sc. pus in the King's Bench, was returned to have been committed by the Houſe c 
* ee of Lords, for a high Contempt committed againſt the Houſe ; the Court 
336, 337. Would not take Notice of any Exceptions ee the Form of the Commit- ) 
ment; as that it was too general, and did not expreſs the Nature of the t 
4 Contempt or in what Place it was committed, c. for that it ſhall be pre- 
ſiumed that it was ſuch, for which the Lords might lawfully make ſuch an t 
Order, and no other Court ſhall preſcribe to them in what Form they k 
ought to make it. 1 | 8 
2 Hauk. But a Perſon committed for a Contempt by the Order of either Houſe of Ol 
P. C. 111. Parliament, may be diſcharged by the Court of King's Bench, after a Dilio- Ys 
Keb. $72, lution or Prorogation of the Farliament, whether he were committed _—_ * 
3175 389. the Seſſions, or afterwards ; for that all the Orders of Parliament are (c a 
7; r determined b a Diſſolution or Prorogation; and all Matters, before either - 
Mod. 155, Houſe, muſt be commenced a-new at the next Parliament, except only in = 
157. the Caſe of a Writ of Error; and if the Subject ſhould be deprived of his 
(c) But J Liberty till the next Parliament, which perhaps may not meet again in many fo 
hey 0h Years, no one could ſay when his Impriſonment would end. : lac 
tion of the | ; i Jr. as 
iame eaſon wh Earl of Danby was bailed ; yet the binding him to appear * | 
| 3 eau the eat Hee ans Bay, Affirmance 2 the 9 and a plain Broof of . Opi- Te 


nion of the Court at that Time, that the Commitment was not avoided or diſcharged by the Prorog 


In Skin. 162, 3. there are further Arguments in his Favour, but in Carth. 133, it is ſaid he 


And 


67 ͤͤ ⁵²Ä oe 


ar- 
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an Impeachment of High Treaſon, after a Diſſolution or Lord A. 
3 of the Parliament, yet may they refuſe it, not as a Matter Caſt 


— 


* out of their Power, but as a Thin which they are not bound to do, and *Pagez25 


* 


improper on Conſideration of the whole Circumſtances of the Affair. 


of Rome, by the Convention that was turned into a Parliament 1 W. & M. 1323. 
and lay in the Toxwer till the next Parliament, which _ adjourned for m_ 00 
two Months, he moved to be diſcharged on the Act of Oblivion, wherein 8 T6 
neither his Crime nor his Perſon were excepted, but clearly within the Act — 2 f 
of Pardon, or that he oy be bailed ; but as to the Act of Pardon, the 

Court held, that it ſhould be (a) pleaded with proper Averments, which (,porwhich 
could not be done here, becauſe there was nothing before the (5) Court are cited 
upon which to ground ſuch Plea ; and that as to the Bailing him, this Plow. 484, 
being a ſhort Adjournment, the Application for that Purpoſe ſhould be 3%, _ 
to the Parliament. | 


Raſt, Ent. 


Matter returned by the Habeas Corpus, and enter it on the fame Roll, Carth. £32. 


In former Days, and particularly at the Time when Sir Edward Coke 
was Chief Juſtice, ſeveral Perſons committed to the Fleet by the Lord Chan- 
cellor, were bailed by the Court of King's Bench, upon Exceptions to the 


(c) Generality of the Form of the Commitments. + AV 
ewing the 


Chancellor as the Ground of the Imprifonment, without mentioning any Crime at all. Moor 839. 
Rol. Rep. 219,—Or mentioning the Crime in general Terms; as for a Contempt to the Court of 
Chancery, without mentioning what the Contempt was. Rol. Rep. 192, 218. | 


Alſo one Glas vil, who was generally committed hy the Command of the Rol. Rep. 
Lord Chancellor, without ſetting forth any Cauſe of ſuch Command, ſeems 117, 219. 
to have been bailed upon Examination of the Merits of the Decree, for diſ- _— . 
obeying whereof he was in Truth committed; whereby it appeared. that Cro. Jab : 
which was thought contrary to the Purport of 27 E. 3. cap. 1. and 4 H. 4. 3Bulft. 175. 
cap. 23. But this Proceeding being reſented by the Lord Chancellor, the Rol. 8 ' 
laid Glanvil was afterwards recommitted by him for the ſame Matter, and 7/7. ©! 


7 
yet was afterwards on another Habeas Corpus bailed the ſecond Time by * 41. 


the Court of King's Beach. | 

But as there have been no ſuch Pr6ceedings of late Days, the Diſuſe of 2 Hawk. P. 
them has certainly leſſened, if not wholly removed, the Force of theſe Re- C. 2114112. 
ſolutions, eſpecially as it is now eſtabliſhed, that a Court of Equity can Abr. Ex. 
give Relief after a 3 at Law ; for otherwiſe it would have no Po-wer 
of moderating the Rigour of the Law, it being in many Caſes very doubtful 
what the Law is before it be determined; the ſuperior Courts therefore 
will put the (4) molt favourable Conſtruction on one another's Proceedings, „ A 
and not intend that they acted beyond their Juriidiction. e 
cery for Diſobedience to a Decree, is good without ſhewing what the Decree was. 1 
Judged, Moor 840. S. P. WE : | | | 
The Court of King's Bench, having the ſupreme Controul of all in- auch. 157. 
or Courts, may 1 Diſcretion dane Perſons to Bail eee by 23 0 1 
ſuch Courts, upon Conſideration of the whole Circumſtances of the Caſe, 1% M10. 
as the (e) Length of the Impriſonment, the (/) Enormity, or dangerous Holt. 590. 
Tendency or Notoriety, or {mall Conſequence of the Offence, or Obſti. La · Raym, 


nacy of the Offender, or the (g) Dignity of the Court by which he was 44 BP ot, 
2 Hawk, P. C. 112. (9) Rel. Rep. 218 37- 2 Bull. 140. Latch. 12. (f) Beis _ 

(g) For this vide 2 Hawk. P. C. WP e 7 * V aid. 48 to 54. 
e db e l. . f. 55, dad. . Gs Ja 919+ Crd, Gu, 59 


od. 39» March, $2, | 


* 


And though the Court of King's Bexch may in their Diſeretion bail Raym. 11. 


The Earl of Saliſbury was impeached for being reconciled to the Church Carb. 131, 


5 | * H. 7+ 8. F 
663. (5) But the Reporter makes \ Qucre, Whether he might not plead it in Diſcharge of the 


Time of the Commitment. Rol. Rep. 192 — r ſetting forth only the Command of the Lord 


the Decree related to a Matter before adjudged at the Common Law; 343." | 


— * 4. 2883 1 0 x 8 
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BAIL IX CRIMINAL CAUSES. 1 
3 committed, and other ſuch like Circumſtances; of which the Court wil! 
| *Page226 * receive Information by Suggeſtion or Affidavit, being (a) conſiſtent with 

the Return of the Habeas Corpus. © 1 e 


Fd 


2 


ove can in any Caſe controvert the Truth of the Return to a Habeas Corpus, or plead or ſuggeſt any 

5 Matter repugnant to it; yet a Man may confeſs and avoid ſuch Return, by admitting the Truth of 
the Matters contained in it, and ſuggeſting others not re pugnant, which take off the Effect of them. 
Sid. 287. 5 Mod. 323, 454. 2 Jones 222. 2 Hawk. P. C. 113.0 N 


o 
4 


2 FB, R. cannot ball one, committed for a Contempt of the Houſe of Commons, ( Alexander Mar. 
| ray's Caſe, P. 24. C. 2.) nor for Contempt of any other Court in Weſtminfter-Hall, 1 Will. 299. 
See farther, Contin. of Com. Dig. 6 V. 54, 55. | | - 8 


24 1 1 7 8 2 


e Where by the othe r Courts of Weſtminſter. 
| e 5 TME Courts of Common Pleas and Exchequer, at any Time durin 
ll. 5 885 Term, and the Chancery, either in Term or Vacation, may by de 
| _ #4 Inft. 290. Common Law award a Habeas Corpus for any Perſon committed for a 

Pash. 254. Crime under the (5) Degree of Felony or Treaſon ; and thereupon diſ- 
2 And. 297. charge him, if it ſhall plainly appear by the Return that the Commitment 


ry cis was legal, or bail him if it ſhall appear doubtful. 


2 Jones 13,14. | | 1 . 
2 Mod. 198. (5) That in ſome Caſes the Chancery may by the Co is ed cn 
; lony. 2 awk. P. C. 115. 8 = | mon 


Videinfra And by the Habeas Corpus Act, any of the ſaid Courts in Term-time, and 
Letter (l. any Judge of the ſaid Courts, being of the Degree of the Coif, in the Va- 


—— —ö. 


248.) cation, may award a Habeas Corpus for any Perſon bailable within the In- a 
tent of that Act, for any Crime under the Degree of Felony. | 


| (F) What ſhall be ſaid to be ſulficienr Bail. 


2 Hawk. P. FO Perſon ſhall be bailed for Felony by leſs than two, and it is ſaid 
C. 88. not to be uſual for the King's Bench to bail a Man on a Habeas Cor- 
1 H. P. C. 97. pus, on a Commitment for Treaſon or Felony, without four Sureties; the 
» eee Sum in which the Sureties are to be bound, ought to be never leſs than 400. 
iy none un- for a capital Crime; but it may be higher in Diſcretion, on Conſideration 4 
der the De- of the Ability and Quality of the Priſoner, and the Nature of the Ot- 4 
 gree of Sub- fence; and the Sureties may be examined on Oath concerning their Suffic- 
hdy cs it. ENCY, by him that. takes the Bail; and if a Perſon be bailed by inſufficient 
| grin yes Sureties, he may be required either by him who took the Bail, or 7 fr | 
for any Per- other who hath Power to bail him, to find better Sureties, and on his efu- 
ſon. ſal may be committed; for inſufficient Sureties are as none. i 
Dat. c. 70. But ſuſtices muſt take care, that under Pretence of demanding ſufficient 


6 and 114. Surety, they do not make ſo exceſſive a Demand, as in Effect amounts to 2 


2 1 oy 2 > — , > 4 
a — * 1 —. O OOCSLSET ar. . 5 
: — Rs VIE - 
—:. , » — —— b 
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1 ; 1 18 P. Denial of Hail; for this is looked upon as a great Grievance, and is com- | 
**  plainedofas fuch by 1 . & M. geh 2. by which itis declared, thates- I v. 
\* | _ ceſlive Bail ought not to be required, „ 

(G) Che 

i 1 4 2 ; / 

1 ft 
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de ⸗ 


mitted, be declared not to be repleviſed or bailed, or be forbidden to be ulpiele 


BAIL 1n CRIMINAL CAUSES. 
0 The Offence of taking inſufficient Bail. «pug... 


F the Party bailed by inſufficient Sureties do not appear according to the 8. P. C. 333. 
FE of the Recognizance, the Juſtice, . who bailed him is H. P. C. 97. 


fincable by the Juſtices of Aſſiſe; but if he appear, it ſeems that the Per- - Hawks ; 
ſon who bailed him is excuſed | 4 | C. 89. 


Vide infra 

| Letter (H) 
And that if a Juſtice admits a Perſon to Bail by inſufficient Sureties, whom he knows not to be 
bailable by Law, corruptly for Lucre or Reward, the Court of King's Bench will grant an Iuſor- 
mation againſt him, vide Title Informations; or it is ſuch an Oitence for which he may be indicted, 


d ide Title Indicimentr. | ' 


— 


(H) The Offence of Fe den it where it ought to 


HE Bailing a Perſon not bailable by Law, is puniſhable at Common 2 Hawk. 
Law, as a negligent Eſcape, or as an Offence againſt the ſeveral b: G 39+ 


following Statutes. . 5 1 ds 


By the Statute of I/ gn. 1. cap. 15. it is enacted. * That if the Sheriff . 


« or any other let any go at large by Surety that is not repleviſable, if he 
be Sheriff or Conſtable, or any other Bailiff of Fee, which hath keeping 
« of Priſons, and be thereof attainted, he ſhall loſe his Fee and Office for 
ever; and if the Under-Sheriff, Conſtable or Bailiff of fuch as have Fee 
for keeping of Priſons, do it contrary to the Will of his Lord, or any 
* other Bailiff, being -not of Fee, they ſhall have three Years Impriſon- 
* ment, and make Fine at the King's Pleaſure.” 1 5 

And it is enacted by 27 E. 1. commonly called the Statute de Finibus 
levatis, cap. 3. That the Juſtices aſſigned to take Aſſizes, Sc. when 
* they delivered the Gaols, &. ſhall inquire if Sheriffs, or any other, have 
* let out by Replevin Priſoners not repleviſable, or have offended in any 
„Thing contrary to the Form of the ſaid Statute of Yeftm. 1. and whom 
2 they ſhall find guilty they ſhall chaſten and puniſh in all Things according 
* to the Form ot the ſaid Statute.” „ 

And it is further enacted by 4 E. 3. cap. 2. That at the Time of the 
Aſſignment of Keepers of the Peace, Mention ſhall be made, that ſuch 
Das ſhall be indicted or taken by them, ſhall not be let to Mainprize by 
* the Sheriffs, nor by none other Miniſters, if they be not mainpernable 


| © by Law, nor that none who are indicted ſhall be delivered but by the 


Common Law; and that the Juſtices aſſigned 10 deliver Gaols ſhall have 
* Power to enquire of Sheriffs, Gaolers and others, in whoſe Ward ſuch 
* Perſons indicted ſhall be, if they make Deliverance, or let to Mainprize 
2 any ſo indicted which be not mainpernable, and to puniſh the ſaid She- 
* riffs, Gaolers and others, if they do any Thing againſt the ſaid Act. 

And it is enacted by 1 & 2 Ph. & M. cap. 13. That nw Jus or A Juſticeof 
* Juſtices of the Peace ſhall let to Bail or Mainprize any Perſon or Per- Sung com- 
tons, which for any Offence or Offences by them or any of them com- mitted a 

1 

Mare, and bound over the Owner to proſecute ; afterwards, upon examining two W a 


he almitted the Party to Bail. The Proſecutor appeared at the Aſſiſes, and found a Bill, but the 
Party ateuſed did not appear, and the Court granted an Information againſt the juſtice, declaring 
17 —_ not have bailed the Man a4 2 Stta. 1216. | | | 


| / 
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| Upon this “ fppoſed Criminal Mutters, in making Return of Writs of Habeas Cor. 


| Things: © their Duty and the known Laws of the Land, whercby many Sul ſict 
1. That al- „ h been detained in Priſon in ſuch Cafes, where by Law they were bath 
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2 one io ſucſt a Value, ani the tike; that ſo the Court wy judge thereupon, whether or no 7 
' Offence is ſuch, for which a Priſoner ougitt to be admitt 


"BAIL In CRIMINAL CAUSES, 


© repleviſcd or bailed by the above-mentioned Statute of Meſim. 1. cap. 15. 
055 6 « And 12 the Juſtices of Gaol- Delivery of the Place where ſuch Juſtices 
8 aof the Peace ſhall be guilty of ſuch Offence, up3n due Proof thereof, by 

*Page228 © Examination before them, ſhall for every ſuch Offence ſet ſuch Fine on 

| every ſuch Juſtice, as the fame Juſtices of Gaol-Lelivery ſhall chink 
«cc | meet.” 0 a a | 

Poph. 96. Juſtices of the Peace, before they bail a Man under Commitment, muſt 

Dalt. . 114. at their Peril inform themſelves of the Cauſe for which he was committed: 

Se kor if he were in Truth committed for a Cauſe not bailable by Law, it is no 
—* Excuſe that they did not know that he was committed for ſuch Cauſe. 


\ „ 
N e 2 


* 


— 
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by. ** 


ing it where it ought to be granted. 


14 H. 5. 4. I is clearly agreed to be an Offence by the Common Law as well as by 
I. 19. => Statute, and puniſhable by Indictment as well as by Action, to deny or 
F. C. 97. delay, or obſtruct Bail where it ought to be granted. 

* PE But it ſeems alſo clear, that he who has Power to bail another, is not 
P.C.go. bound to demand of him to'find Sureties, and to forbear Committing him 
iill he ſhall refuſe to find them, but may well juſtify his Commitment, un- 

H. p. C. 95. lefs the Party himſelf ſhall offer his Sureties. 
2 Hawk. he principal Statutes relating to this Offence, are che above · mentioned 
r. C. 90: Statute of We m. I. cap. 15. and theStatute de Finibus, cap. 3. and 31 Car. 
2. cap. 2. commonly called the Habeas Corpus Act; by the firſt whereof it 
is enacted, That if any with-hold Priſoners repleviſable after that they 
« have. offered ſufficient Surety, he ſhall pay a grievous Amercement to ibe 
« King; and if he take any Reward for the Deliverance of ſuch, he {hall 
* pay double to the Priſoner, and alſo ſhall be in the great Mercy of the = 
* king.” And by the latter of the ſaid Statutes it is enacted, © That J 
j]uſtices of Aſſiſe ſhall inquire if ſheriffs, or any other have offended ia 
«* any Thing contrary to the ſaid Statuie of Mam. and whom they ſhall C0 
find guilty, they thall puniſh in all Things according to the Form of the y 

*. ſaid Statute.” | | | 

Hahear Cor. Alſo it is recited by the above-mention=d Statute of 31 Car. 2. cap. 2 
pur AA. That great Delays hail been ule] by Sheriff., Gaolers, and oth-r Officers, U ich 
« whoſe Cuſtoly the King's Subjects had been cammitted for Criminal, u 


o The Offence of denying, delaying or obfirutt- 


- „ LE 5 


8 Mr. 4 pus, by fanding out an Alias and Pluries, and ſometimes more; and f ſu 
ſerves two ther Shifts to avoid their yielling Obedience to fuch Writs, contrary u Pad 


9 able, &c. And thareupon it is enacted, That whereſbever any Perſon ſhall 5 10 
by his — bring any Habeus Corpus directed to any Perſon whatſoever, for any Pcr | 


Authority © fon in his Cuſtody, and the ſaid Writ ſhall be ſerved upon the ſaid 
without Officer, or left at the Gaol or Priſon with any of the Under-Offfcen 


| any Mar- „ Under-Kecpers or Deputy of the ſaid Officers, the ſaid Officers or Keey if * 


rant of Reg 
Commit- 17 / | | 
ment, may carry an Off:nder to Gaol, and this was the Method of ſecuring Priſoners, befor! 
there were any juſtices of the Peace; yet fince tae Inſtitution of that Magiſtrate, it is better ti 
they be carrie) before him, to be ſent by him to Gaol by Warrant of Commitment; other 
they have a Right to be baile l upon this Act, whatever the Otfence may be. 2. That the Wa 


rant of Commilt:aent ongit to ſet forth the Cauſe ſpecially, that is to lay, not for Treaſon or if 
lony in general, but Dreaion for counterfeiting the King's Comm, or Felony, = fiealing the Geods of ſui 


to Bail. Burn 64. «0 


BAIL 1» CRIMINAL CAUSES. 


„ers the 
| expreſſed in the Warrant of Commitment) upon Payment or Tender of 
the Charges of bri . Priſoner, to be aſcertained by che Judge 
© or Court that awarded the ſame, and endorſed on the ſaid Writ, not ex- 
« ceeding 124. per Mile; and on Security given by his own'Bond to pay 


1 FR o WE 5 
n r \ 8 r 1 vs 4 
N 3 1 * . 


ſuch Writ, and bring or cauſe to be brought che Body of the Party ſo 
committed or reſtrained, unto or before the Lord Chancellor, or Lord 


F 


made returnable, according to the Command thereof; and ſhall then 


Dy 


* 


if beyond the Diſtance of twenty, and not above one hundred Miles, 
then within the Space of ten Days; and if beyond the Diflance of one 
hundred Miles, then within the Space of twenty Days. 


= he SR * 


o And it is further enacted, par. 3. That all ſuch Writs ſhall be mark» 

ed in this Manner, per Statutum trice/imo primo Caroli ſccundi Regis, and 
zot hall be ſigned by the Perſon that awards the ſame; and it any Perſon * 
1m 


{hall be, or ſtand committed or detained as aforeſaid for. any Crime, un- 
leſs for Treaſon gr Felony, plainly expreſſed in the Warrant of Com- 
mitment, in the Vacation Time, it ſhall be lawful for ſuch Perſons ſo 


ned committed or detained; (other than Perſons convict or in Execution 
75 by legal Proceſs) or any one on his Behalf, to complain to the Lord 
11 


Chancellor or Lord Keeper, or any E of either Bench or Baron of 


bey the Exchequer of the Degree of the Coif; and the ſaid Lord Chancellor, 
the Cr. Juſtice or Baron, on View of the Copy of the Warrant of the Com- 
hall mitment, or otherwiſe on Oath, that it was denied, are authoriſed and 
the required, on Requeſt in Writing by ſuch Perſon, or any on his Behalf, 
1 atteſted and ſubſcribed by two Witneſſes who were preſent at the De- 


livery of the ſame, to gtant an Habeas Corpus under the Seal of the 
Court, whereof he ſhall be one of the Judges, to be directed to the Of- 
ficer in whoſe Cuſtody the Party ſhall be, returnable immediate before 
the ſaid Lord Chancellor, &. Juſtice or Baron, and on Service there- 


2 eas aforeſaid, che Officer, &. in whoſe Cuſtody the Party is, ſhall, 
ers, thin the Times Us come, before limited, bring him before the ſaid 
zal. Lord Chancellor, Juſtice or | Sou before whom the Writ is returnable; 
Cor ind in Caſe of his Abſence, before any other of them, with the Return 
ani ' of ſuch Writ, and the true Cauſe of the 8 and Detainer; 
W ind 1 within two Days after the Party ſhall be brought before 
1 hem, the ſaid Lord Chancellor, Juſtice or Baron before whom the Pri- 


ner ſhall be brought as aforeſaid, ſhall diſcharge the ſaid Priſoner from 
is Impriſonment, taking his Recogniſance with one or more Sureties, 


ny Per. n any Sum according to their Diſcretions, having Regard to the Quality 
15 10 f the Priſoner and SR of the Offence, for his Appearance in the 


King's Bench the Term following, or in ſuch other Court wherein the 
W fence is 8 5 eogniſable, as the Caſe ſhall require, and then ſhall 
rufy the ſaid Writ, with the Return thereof, and the Recogniſance in- 


TX Keep 


wy , ſuch Court, unleſs 1 made to appear to the ſaid Lord Chancellor, 
aber chat the Party fo c e detained upon 4 legal Proceſs, or Or- 
the War er or Warrant, out of ſome Court that hath Juriſdiction of Criminal 
ſon or i * or by ſome Warrant ſigned and ſealed with the Hand and Seal 
po y. ek any of the ſaid Juſtices or Barons, or ſome Juſtice or Juf ices of te 


eace, for ſuch Matters or Offences for whic by Law the Priſor er is 
« off N bailable.“ FE | 2 e > Ok 
R 2.. But 


4 f 
4. 


* ors or Deputies, ſhall within three Days after ſuch Service thereof, (un- 
N were for Treaſon or Felony, plainly and ſpecially . 


dhe Charges of carrying back the Priſoner, if he ſhould be remanded; 
and that he will not make any Eſcape by the Way, make Return of 


Keeper, or the“ Judges or Barons of the Court from which the ſaid *Pa ge 229 
Writ ſhall iſſue, or ſuch other Perſons before whom the ſaid Writ 1 


. * - As - -  - 2 8 
rr 


likewiſe certify the true Cauſes of his Detainer or Impriſonment, unleſs, 
the Commitment be in a Place beyond twenty Miles Diſtance, &. and. 
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But iris provided, fer. . That if any Perſon ſhall have wilfully ne- 
« pleted, by the Space of two whole Terms after his Impriſonment, b 
pray an Habeus Corpus for his Enlargement, he ſhall not have an Haba 
« Corpus to be granted in Vacation Time, in Purſuance of this Act.“ 
And it is further enacted, par. 3. hat if any Officer, &c. ſhall ne. 
glect or refuſe to make the Returns aforeſaid, or to bring the Body di 
the Prifoner, according to the Command of the Writ, within the n. 
« ſpeive Times aforeſaid, or ſhall not, within fix Hours after Dei 
deliver a true Copy of the Commitment, &. he ſhall forfeit tor the 
Oy opt ogy ng 10o/. for the fecond 2001. and be made. incapable to hull 
£7. 77,5 » hi Office.” ” 17 [PE {ORE | | 
*Page230 * And it is further enacted, par. G. That no Perſon who ſhall be ſet 
large upon any Hebeas Corpus, thall be again impriſoned for the ſane 
„ Offence, by any Perſon whatſoever, other than by the legal Order aid 
Proceſs of ſuch Court wherein he ſhall be bound by Recognizance to a- 
« pear, or other Court having Juriſdiction of the Cauſe, on Pain of 500. 
And it is further enacted, par. 5. That if any Perſon, who ſhall be 
committed for Treaſon or Felony, plainly and ſpecially exprefled in the 
«© Warrant of Commitment, upon his Prayer or Petition in open Coun, 
the firft Week of the Term, or the firſt Day of the Seſſions of Oyer aut 
Terminer or general Gaol- Delivery, to be brought to his Trial, ſhall na 
he indicted ſometime in che next Term, Seſſions of Oyer and Termine 
or general Gaol- Delivery, after ſuch Commitment, the Juſtices of the 
„ {aid Courts ſhall, upon Motion in open Court, the laſt Day of the Tem 
* or Seſſions, ſet at Liberey the Priſoner upon Bail, unleſs it appear upon 
« Oath, that the Witneſſes for the King could not be produced the iat "2 
« Term, S. and if ſuch Priſoner upon his Prayer, Cc. ſhall not be ir 5 
« difted and tried the ſecond Term or Seſſions, he ſhall be diſcharged fron 
*. his Impriſonment.” | 7 | 1 
And it is further enacted, par. 10. That it ſhall be lawful for ay 
« Priſoner, as aforeſaid, to move and obtain his Habeas Corpus, as url 
« out of the Chancery or Exchequer, as the King's Bench or Commu 
* Fleas; and if the ſaid Lord Chancellor or Lord Keeper, or any Jud 
or Judges, Baron or Barons, for the Time being, of the Degree of tir = 
«'Coif, of any of the Courts aforeſaid, in the Vacation Time, upon Vi 
“ of the Coppy of a Warrant of Commitment or Detainer, or on Oat 
„made that ſuch Copy was denied, ſhall deny any Writ of Habeas Cann 
« by this Act required to be 3 being moved for as aforeſaid, the! 
& ſhall ſeverally Gorfeic to the Party grieved the Sum of 50014. 
But it is provided, par. 18. 'Thatafter the Aſſiſes proclaimed for tix 
« County where the Priſoner is detained, no Perſon ſhall be removed fron 
the common Gaol upon any Habeas 8 anted in Purſuance of ti 
Act; but upon ſuch Habeas Corpus ſhall be en before the Judged 
Aſſiſe in open Court, who thereupon ſhall do what dener ſhall aper 
4 tain; but it is provided nevertheleſs, par. 19. that after che Aſſiſes # 
* ended, any Perſon detained may have his Habeas Corpus according® 
* the Direction of this Act. HD, DG 
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18 Wy 0 In what Form it is to be taken. 


12 
Jake 53 


2 Jones % W HERE 2: Perſon actually preſent in Court is bailed for a Crit 
UL. iob. J  punifhable with Lofs of Life or Member, it ſeems io be in 
Sid- 21t- Liſcredon of the Court to take a Kecognifance from each of the 1 

19:4 | ell: | 
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BAIL Is CRIMINAL CAUSES. 


-»ker in 2 certain Sum, or Body for Body, or boch Ways; however ſuch 4 uſt. 158. 
Recognizance of Body for Body doth not make the Bail able to the ſame 2 Stra. 971. 
puniihment with the P riſoner, bur only 15 be fined. Se. | | ys | 
| P. C. 128. 


Recognizance in ſach Form. 


ay" But for a Crime of an inferior Nature it ſeems that the Recogniſance 2 Hawk. 
the ought 10 be only in a certain Sum of Money, and not Body for Body. P-C-115- 


Court on Motion may difpenſe with the Principat's joining in the Recognizance.. Salk. 3. PI. 5. 


= 


_—_— 


A 8 : "23 : ; . | | | v 
; - *(E) hat ſhall forfeit the Re cognifance. *Page231 
_ | F the R ifance be in the ufua] form, ad flandum reffo de folonia præ- 2 Tut 150. 


dicta & ad reſpondendum Domino Regr, and at the Trial the Pariy flands 4 Inſt. 198. 
mute, though it may be reaſonably argued from the Import of theſe Words, & F. C. 178. 
that in Strictneſs the 8 is forfeited, yet the later Opinions hold Palt. c. 125. 
otherwiſe ; for if a Man's Bail, who are his Gaolers of his own chooſing, P Te 

do as effectually ſecure his Appearance, and put him as much under the he 

| Power of the Court, as if he had been in the Cuſtody of the proper Officer, 
they ſeem to have anſwered the End of the Law, and to have done all © 
that can be reaſonably required of them. 


r upon If A. enters into a Recogniſance that F. ſhall in the K Banek . 50 * 
. ſuch a Term, to anſwer ſuch an Information, an; e depart all 38 


: we he ſhall ß. C. 116. 
be diſcharged by the Court, and afierwards a Nee proſegui is entered on TY 
WT (at Information, and another exhibited, whereto he refuſes to appear, &. 

the Recogniſance is forfeited. hy | 


MF 
of th 99 5 2 FEE ; LETS: 
ade D ALT or Baaig faith my Lord Calc, is an old Saren Word, Col it. 61 b. 
11 appe* | Phich fignifies a Keeper or Protector; and though there be ſe- By forne O- 
ſſiſes a veral Officers called Pail fs iffs, whote Offices. and Employniems piÞions a 
27ding l a quite different from each other, yet doth ſomething of Keep- 2 
Dp or Aion belong to them all. Hence the Sheriff is confidered as Cin n . 
lf to the Crown ; and his County, of which he hath the Care, and in 28. fenifies 


hich he is to execute the King's Writs, is called his Bailiwick; alſo his 20 E. 
b. 


— Fticers, who by his Precept execute Writs, are called Bailiſſs; there are — 
| lteuiſe Bailiffs of Liberties, who are Officers under Lords who have Fran- Fair 10 H.. 
hiſes exem 1 from che Juri ũiction of the Sheriff; there are likewiſe Bau- 4» 


== 4: of of Manors, who collect their Rems, and levy their Finesand 1 
be * | : 
the I. 


n. f. C 97. Crom p- Na. 257 a. and per 2 Hawk P. C 115. Juſtices of the Peace may take the | 


Where the 
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| Fleta lib. 2- Amercements; alſo he is called a Bailiff: who hath the Adminiſtration or 
863. Charge of Lands, Goods or Chattels to make the beſt Benefit for the Oun- 
Ginny Ms "er, againſt whom an Action of. Account. doth lie for the Profits which he 
C. 9. J 8 5 ol 6 - b 
Kitche. Re- hath raiſed or made, or might by his Induſtry and Care reaſonably hae 
torn. Brev· made,” his reaſonable Charges and Expences deducted; there are likewiſe 
285. thoſe termed Bailiffs, to whom the King's Caſtles are committed, as the 
e 3 Bailiff of Dover-Ca/ile, Sc. The Chief Magiftrace in divers antient Cor- 
Ort acorn called Bailiffs, as in Jpfwich, 7armouth, Colthefter, Sc. Theie 
Manwood, are likewiſe Officers of the Foreſt which are termed Bailiffs; but as there 
part 1. p is but little ſaid of ſome of theſe in our Books, and as What relates to other, 
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113. will more properly fall under other Heads, we ſhall in this Place only coy. 
| ſider what we find relating to e 


(A) Sheriffs Bailiffs. 232. I 
(s) Bailiffs of Liberties or Franchiſes. 234, 
(c) Bailiffs to Lords of Wanors, 235. 


1 * 


4 1 * by x 
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age:  * (A), Of Sheritfg Vailiffs. 


A Sheriffs Bailiff is an Officer appointed in every, Hundred to execute: 
6 Co. 5 _— Ant, , 15 £2 F (gu PPE AN £1) $50 Nic — 1 5 

A Bailiff is T* Writs within the Hundred, directed to che Sheriff; he is likewiſe u 
to take th collect che (4) PoR-Fines Fee-Farms of the King, &:. for the Sherf, 


ſame Oath and to atiend the, Juſtices of Affiſe and, Gaol-Delixery, and Juflices« 


whi 5 F 
Kok 33 Peace in their Courts. a 
riff takes, | 55 . 
preſeribed by the Statute 27 Eliz. c. 12. But a ſpecial Bailiff, or one employed by the Sheriff in : 
a 3 Time only, as to execute one Writ, Sc. is not obliged to take the Oath. Jones 26 
4 2 Lev. 151. But what he doth is conſidered as done by the Sheriff himſelf; and thereforea ke: « 
| cue from him ſhall be judged a Reſcue from the Sheriff, and his Eſcape the Eſcape of the Sheri « 
1 for which the Sheriff malt anſwer- (a) See zz Ged. 2 c. 14. hereby he is pot te colled then, « 
l Stile 18. If an Under-Sheriff takes Bond from a Bailiff, conditioned to ſave hin - 
| pn ip ha harwleſs in executing all Proceſſes, &c. and on Action brought on th : 
] Bond, the Sheriff aſſigns for Breach chat the Bailiff had not executed a c af 
ln tain Warranj ſent to him upon a Proceſs diręcted to him out of the Ir 6 
| chequer, to Tevy Iſſues upon certain Lands in D. and it is not alledged thy 
* D. is within his Hundred; this is no Bzeach of the Condition, for ihe bu wy 


(5) Unleſs it iff (3) cannot execute a Precept out of the Hundred where he is Bailif 
e ee 1 ey 
in particularly, and he made ſpecial Bali for that Purpoſe,, Salk 196. = 
8 E. 4. 14 . A ſworn Bailiff, commonly known to be an Officer, acting within l. 
14 H. . 9. b. own Precinct, need not ſhew his Writ to the Perſon he arreſts; but 14 
6 8 Fg he has made his Arreſt, he is to inform him of che Subſtance of his W. 
Tg at whoſe Suit the Action is, and out of what Court the Proceſs iflues; l 
. oullged vo (hew hi Wamahl | 
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8B. 4 1 A Sheriff, who has a Writ directed to him, may authorize others ue 
Dalt. c. 117. ecute it; but the Perſon to whom he directs it, muſt perſonally executth 
N yet it ſeems that one may (e) laufuly aſſiſt him. 
Balliff's Follower is not good; Quere if good by the Follower in the Bailiff's Preſence. 6% 
211. A Qontetapt to the Court to hinder a Bailiff from arreſting; but no Reſcue unleſi 
210. ( | 2 
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A Bailiff caught one by the Han! (hom he had a Warrant to arreft) as Vent. 306. 
he held it out of a Window, andthe Cour ſaid that it was juch a Taking 6 od. 173- 
of him that the Bailiff might juiuty the Breaking open of the Houſe to}, What 


as carry him away. Caſes a Bai- 
To | oe | 5 Uf may juſ- 
vibe tify breaking open a Houſe, Vide Cro. Jac. 280. Palm. 53. 6 Mod. 105. and the Authorities there : 
the cited ; and Title Sheriff. | | 5 5 4 
5 + In General Gwrſcll's Caſe, B. R it wat determined, the Street Door yelng Open: the Officers 4 
a migut legally break open the Defendant's Inner or Chamber Door, he being a Lodger- 1 
41 
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ten One who is arreſted by a Sheriff's Bailiff, is in the Sheriff's Cuſtody, and 2 Jones 197. 
Cote if reſcued, che Sheriff may alledge that he was reſcued out of his Cuſtody. 2 
; | But where 


the Sheriff returned virlute brevis mihi direct faci warrant A. and B. Salli vis mets qui virtute inde cepe- 
rant tne Defen ant, S in Cui ia mea habuerunt quouſyue fach and ſuch recuſſerunt him ex Cue lia 
buliverum meorum; it was held ill, for when the Baiuas have arreſted the Party, he is in FaQ and 
in Truth in tacir Cuſtody, but in Law he is in the Cuſtody of the Sherin, and an anſwer either 
Way is good; but to lay that it was in the Cuſtoly of tae Sheriff, and yet reſcued out of the Cuſ- 
toly of the Baulitis, is repugnant. 2 talk. 586. pl. 2. | | | 


A Bailiff having a Warrant againſt 4. went to him in his Yard, and be- 
ing at ſome Diftance told him he had a Warrant, and ſaid he arreſted 
bim; A. having a Fork in his Hand, keeps off the Bailiff from touching 
him, and retreats into his Houſe ; and on Motion for an Attachment 
* for a Contempt, the Court held that bare Words will not make an Arreſt; *Page?2 33 
but if the Baiüff had touched him, that had been an Arreſt, and the Re- | 
treat a Reſcous, and the Bailiff might have purſued and broke open the Salk. 59. pl. 
Houſe, or might have an Attachment or Reſcous againſt him; but as this 2. Gemer 
Caſe is, the Bailiff has no Remedy but an Action for the Aſſault ; for the and = 4·. 
holding up of the Fork at him, when he was within Reach, is good Evi- 80 Eat 
dence of that. | | a | - | 

y the 29 Car. 2. cap. 7. it is enacted, That no Perſon or Perſons an Arreſt 


* 


"ied a th the Party grieved, and to anſwer Damages to him for doing thereof, po gs Salk. 

© the r r if he or they had done the ſame without any Writ, Proceſs, Warrant, 3 

edped bt Order, Judgment or Decree at all.” | N . E 
5 : EE 1 ; without 

vr ide IN 17 Warrant, ain 1oeked up af) that Day, and then on Mok Morning'a Writ was got againſt 

B him; and on a Motion to difcharge him, the Court held that the Party might have an Attachment 


56. 8 Mod. 80. 16 Mod: + 111, 346. Barnes 17, 137, 138, 228, 278. where an Aftuchment was 
traute l for arreſtin one on C | | 
and confine him till Malay, and then ſurrender him. 6 Mod. a3 1. 12 Mod 275, 348; 606, 607, 


others 19%) | * But the Arreſt was held good, being on the Monday, by Virtue of the Writ. 


A ſpecial Verdict found that a Neri facias bore Tefte 4 Jure, but was Sid. 251. 
fence. b rally ſued forth 11 June, and executed 12 June; and that the Party, woot 173 
unleſs tht $uaſt' whom it went, became a Bankrupt 6 June, and a Commiſſion was 3 200 

5 5 | CC taken 


% 
* 1 i 


leo a ) ü 1 
taken out 17 June, and Trover and Converſion was brought againſt» the 
Bailiff who executed the Writ; and the Court held, that though che Pro- 
perty was ſo bound that che Execution ſhould not have Effect againſt the 
Aſſignment of the Commiſſioners, yet it was hard to puniſh the Officer in 
Trover, and make him a Treſpaſſer for doing. what he was obliged to de, 
| and from which he could not plead to excuſe himſelf, and therefore gaic 
* conceive Judgment for the Detendant*. . e 5 | 
the Law is 1 TY, 3 5 | 
now ſettled centra If a Man commits an Ad of Bankruptcy 4th December, has Judgment againſt 
him, Execution thereon, and his Goods ſeized. on the 5th, is declared a Bankrupt on the 8th, an 
the Sheriff ſells the Goods on the 28th, Lover lics for the Aſſignees againſt the Sheriff. Cooper . 
_ _ Chitty. M. 30. Geo. 2. 1 Burr. 20. Where a Plaintiff ſhall refund Money received under an t xe- 
_ cution, where Defendant becomes Bankrupt, by relation prior to the Execution. Se Co? peru: 
v. Bridgen, T. 32 © 33 Geo. 2. 2 Burr. 814. In the Caſe in the Text, the Officer ſhould have na- 
ken an Indemnity from the Plaintiff, but the Nature and Effect of the Bankrupt Laus were then 


» 


* 


little underſtood. 


" Vides Mod. The Statute 23 H. 6. cap. 10. enacts, « That for an Arreſt or Attach 
225. AnAc- « ment the Sheriff ſhall have 20%. and the Bailiff who makes the Arreſt 


. - + 4d. and that the Sheriff or Bailiff who doth contrary ſhall pay treble 


an Arreſt, * Offences.” 


By the 1 E. 5. cab. g. it is enacted, That they which be Bailiffs of 


he is in Office with any ſuch Sheriff. $9 
hBailiffs, being Officers who are to execute the King's Writs, are moſt 
commonly punithed in thoſe Courts out of Which ſuch Writs ifſue, ly 
Attachment; but it is impoſſible to ſet down all ſuch Miſdemeanours, aud 
oppreſſive Practices of which the Court is to determine, for which the) 
ſhall be puniſhed; however Attachments have been granted againſt thew 
Where they have uſed needleſs Force, Violence and Terror in making an 
Alrreſt; or where they have broke open Doors where by Law they could 
*Page234 * not, and there was no plaufible Excuſe for doing it; where they har 
treated the Perſons arreſted baſely and inhumanly, or kept them in Cuſtody 


E till they conſented to pay Money for their Deliverance; or for taking (e 8 
e me Money for taking Bail, or for making an Arreſt without Authority, U al 

| 3 Force of a Blank Warrant filled up with the Name of a ſpecial Bailiff, U B, 
21 H. 6. 42. the Party himſelf, without the Privity or ſubſequent Agreement of the 2 
b. 43-2 Sheriff; or if a Bailiff levy a Debt by Virtue of an Execution, and kee A 
© rg 101. the Money in his Hands, and embezzle it; but even in theſe Caſes ther: be 
oor 779 may be ſuch Circumſtances or Matters of Alleviation as will induce the 3 


1. 1064. 8 l 
« Rol. - A Court to excuſe if not wholly diſcharge them. 


. Barnard. K. B. 259, 296. 2 Barnard. K. B. 213. (a) 2 Bur. Rep. 996: Vide 2 Geo. 2, c. 22. fee non 
2 Geo. 2- c. 28. An excellent Statute, which provides a Remedy againſt ſeveral Abuſes comm 


y Sheriffs and their Officers in the Execution of their Offices. 
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3) Of 


"TITTIES 


(B) Of Bailitfs ot Liberties or F ranchiles. 


A Bailiff of a Liberty is one who bach the ſame Juriſdiction with the 


Sheriff 's Bailiff, granted to him by the Lord of a Liberty or Fran- Theſe Ta- 
= . Sk | es, : berties an 
0 1 | = 


| | | | 3 
me Lor ls purchaſing the Bailiwicks of the Hundreds, ſometimes for Years, for Life, or 10 Fes at a 
certain Rate in Fee-iarm; and for this the Lor Is nal ta: Court Leet, the Aſlizes of Bread and 
Beer, and the Amends, vis. the Fines for the Breach of any of the Articles examinabic in tur 
Lect; and they likewiſe had the Return of Writs. | | £ 
Theſe Franchiſes proving very inconvenient, becauſe the Sheriff could 
not enter into them to execute the King's Writs, but was to direct them to 
the Bailiff of the Liberty, who had the Execution of all Writs, the Sta- 
tute Weſtm. 2. cap. 29. enacts. That if ſuch Bailiffs give no Anſwer to 
the Sheriff, the Court ſhould grant a ſpecial Warrant with a Mn Omnittas, 
which authorizes the Sheriff to enter x Franchiſe ; and it being uſual to 
take out the Capras and Non Omittas together, we have but littie material 
in our Books relating to this Matter. 2 m2 % — 
But there are ſome Caſes in which the Sheriff might enter without any Dalt. Sher. 
Clauſe of Non Omittas; as in Caſe of a Quo minus. So where the Sheriff 493: 
is by tm. 1, cap. 17. to make Deliverance by Replevin ; ſo where he ig A 
Judge, as in a Writ of Redifſeisn; ſo in Waſte; 2 in executing a War- 34. ; 
rant for Breach of the Peace. „ | Bro. Ret. 25. 
If the Sheriff executes the Writ of a common Perſon without a Non 2 H. 4. 1 
Onittas, the Execution is good; but the Sheriff is liable to an Action by Plow. 2. 
the Lord for entering into Ris Pailiwick.. ET, png 
The Bailiff of a Franchiſe cannot enter into the Guildable; and if hes 2 61 
does, 1t 18 erroneous, becauſe he has no Authority out of the Franchiſe Finch. 54- 


more than the Sheriff has in another County. 21 H. 4. 9. 


If there be two Liberties within a County, viz. St. Edmund de Bury Bro-Officzs = 


and St. Ethelbed de Ely in Com Sehe and a Capias is directed to che l 
Sheriff to take the Body of B. and the Sheriff returns chat he has made his Offic. Brev. 
Mandate to the Bailiff of Ethelbed, who has made no Anſwer, the Sheriff, 135. 
on a Non Omittas, ſhall enter into the Liberty of Bury though the Bailiff Th<&-Erew- 
of that Liberty has made no Default. | To 

If the Bailiff of a Franchiſe had made an inſufficient Return, which the 3 H. 4. 12. 
Sheriff returned to the Court, they formerly held the Sheriff was anſwer- 5 H. 7- 2% 
able, and not the Bailiff; . for an inſufficient Return is no Return, and the Bro- Rete. 
Bailiff making no Return, the Sheriff ought to have ſaid nullum dedit mihi 
re/ponſum ; but this is altered by the 27 H. 8. cap. 24. which ſays that the Vide Hawk, 
Amercement for inſufficient Returns made by Bailiffs of Franchiſes, thall P. C. 142. 
be ſet on the Bailiff s Head, and not on the Sheriff 's. | 
I the Bailiff of a Liberty dies after he has returned Capi a wren "Page235 


iſſues againſt his Succeſſor, becauſe he takes it up under the Return of his pro, Ret. 
Predeceſſor. | EE, | Brev. 99. 


14 E. 4+ 1 


c) Df Bailiff to Lords of Manorz. 


BAILIFF of a Manor may himſelf,” or may command another to tale Rol. Abz- 
: Cattle Damage- eaſant upon the Land; for he hath the Care of all 339. 
ings within the een | | 
| | | = But 
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O- 36. Pl. But if a Diſtreſs be taken for Damage feaſant, Amends cannot be ten- 


&5ngton and dered to the Bailiff; for he cannot deliver a Eiſtreſs when it is on 
9 taken, no more than he can change the Avowry of his Maſter, or Le. 
3 mand a Rent upon a Conditon of Re- entry. | N 

1 5⁰ | 
Brownl- | | FR „ 
173- Hob. 154 Rol. Abr. 316. Dyer 222. Moor 141. pl. 282. Cro- EIHzZ. 22, 813. 


Fide Co. A Bailiff of a Manor, though he has no Intereſt in the Land, has an Au- 
Jace m thority to receive Rents, take Fealty, pay Quit-Rents, repair Huuſes and 
| Bibb 25 4 Fences, and in other Things act for his Maſter's Benefit; but he cannot 
do any Thing to his Prejudice, nor can he Tile a Houſe that was before 
dhatched, nor impale a Place before mounded with 9 8 5 | 
Ero. Jac- A Bailiff may be Steward of the fame Manor; for thoſe are Offica 
. 13%. which are compauble. 1 7 
Cro- Jace A Bailiff hath no permanent Eftate, but is removeable at the Lord 
178. Pleaſure. | | | 
' bt. Ate. + Bailiff of a Manor may leaſe the Piſcary for Years, but he cannot by 
22% any Uſage make a Leaſe of his Maſter's Land. *- | 
Liverfi | „ : Slang Mo 
where mM may make a Leaſe at Will, 3 not a Leaſe for Years. Lit. Rep. 71. for this vis 
Rol. Rep. 258. Cro. Jac. 277- 2 Leon. a 8 | 


1 If a Man takes Cattle without any Command for Services due to the 
685. Lord, if the Lord after agree to the Taking, he ſhall be adjudged hi 
— 2 Bailiff, although he was not his Bailiff in any Place before. 
vide Godh, 5 | 

11. Kelw. 274. Fitz. Bailiff 3. Ero. Diſtreſs 83. Comp. Incumb, 481. 


Rol. Ab A Bailiff may | ive Licence to another to go over the Land; for this 
220. 2 eſpaſs to the Poſſeſſion only, and the Bailiff hath the Diſpoſal of the 
Bat Cra Profits of the Poſſe ſſion. | | . 
the | : i | 
muſt 14 8 a Conſideration given for ſuch Licence, vide 1 Rol. Rep. 258; Cro. Jac. 337. 


Falm 30. In Debt for Rent, upon a Leaſe for Years, the Defendant pleaded tha 
the Plaintiff made F. J. Bailiff of his Manor, of which the Lands in Leak 

were Part, and gave him Power to receive the Rents of che Leflecs, &. 
and alſo Power to make Leaſes for ears; and that an Agreement be- 
tween the ſaid Bailiff and Defendant was made, that he ſnhould pay 100 
and alſo ſurrender his Leaſe to the Uſe of the Lord, and then ſhould be 
difcharged of the Rent, which he hath done; and whether this Agreemen 
would bind the Lord was doubted, and 2, perempiory Day given to the 

f 1 to maintain his Plea, after which che e 2s Plus thit 
A. leaſes to B. for ninety-nine Years; if B. & or I ſhall ſo long lit, 
reſerving a Heriot of 5. upon the Deach of every'of them; B. dies, aut 
the Bailiff of 4. makes Conuzance a Bailiff: generally for a Heriot, bu 
Page 36 does “ not ſhew'that A had made his Election; and whether this was 1 
1 good and incident to che. Place of Bailiff, or at leaſt whether this 1houd 
not be intended for the Benefit and Advantage of the Mafler ulb be ca- 

Lit. Rep. 33. trary was ſhewn, dubitatur; and after che Parties agreed. 


- 


» 


71. | 
Nets 12, 16, 17. S. C. ill reported. | 


Mod. 148. . No Bailiff can (diſtrain; for a, Fine or Aineteement without a ſped 
Ag 2 Warrant for ſo doing, which muſt be ſet forth by him in an Avowi © 
698, 748. Juſtificanon of ſuch a Diſtreſs *. ha ; 

oor: 7 i 
Salk. 5 75 pl. 2. 108. Skin. 587. pl. 1. 2 Keb, 745. 8 

* The Caſe in Salkc/d ſays he ſhould have ſet out ſome E/reat from the Court, or Warrant a 
the Steward. 5 | | ; B A! 1 


3 
1 


(A) Df ample Bailment, by which the Vailee 
yas onip the bare 5 236. „ 

(3) Of Pledging of Goods as a Security- for 
Yonep. 237. 3 

0 ailment, which veſts. a tyacial Proper: 
y 3 and therein of Lending on ſpecial Con⸗ 
tratis. 240. 8 | „ 


b) Where the Thing bailed is violated or de⸗ 
1s the Remedy. E 5 * 


* 


(4) Df üümple Batlment, by which the Bailer 
has only the naked Pollelllon. 


[F a Man delivers Goods to another to be kept, or, which is all one, to 0 rugs, 
be ſafely kept, the Bailee undertakes to keep them only from all Da- Argument 


mage that ariſes from his own Negligence; and the Undertaking being in ge's | 


only to keep them, he ought not to uſe them as though he had an Inter any, = 
in them, | „„ | 8 


. 5 
Title (243,) But it was formerly held, that where Goods were bailed generally, that if thoſe Goods, 


with others of the Bailee's were ſtolen, though without his Default, that the Bailee ſhould be re- 


F for them, there being a Warranty in Law annexed-to all ſuch Ballments. 4 Co. 8 


keote's Caſe. But for this vide Co, Lit. 89. a. Cro. Eliz, 815. Kelw. 77. Sav. 74. Sid. 30 


Rol. Abr. 3, pl. 2. Bro- Tit. Bailment 7, Tit. Detinue 35. 


So a fortiori, if a Man delivers Goods to another to keep as a Man Co. Lit Sg. 
would keep his own; and this is called a ſpecial Bailment, in which the 4 Co- 83-be 


Baile doth undertake for no more than for his N in.the ww on. of gend. 229. 


them, and has no Manner of Uſe of the Thing to ut the 

naked Poſſeſſion only. | „ | 
If A. leaves a Cheſt locked with B. to be kept, and take away the Co. Lit. 89. 

Key, without: acquainting B. wich the Particulars, the Goods in the a- b. 

Cheſt are in the Poſſeſſion of A. for fince. A, keeps the Key, the Goods 4 Co- 83. 


m committed, 


are locked out of the Poſſeſſion of B. and B. being unacquainted with the Page 237 


Particulars, cannot be ſuppoſed to have them under his uſtody ; ſo that 

neither the Poſſeſſion, nor Uſe. of the Goods are in B. for hou the Poſ- 

ſeſſion of the Box is in B. yet is he ſhut out from the Poſſeſſion of the 

Goods in the Box; for that cannot be ſaid to be in his Poſſeiſton hat he 

cannot take hold of and remove, or order, during the Continuance of ſuch * See of 

Poſſeſſion v. 4 | i 
The naked Poſſeſſion of Chattels Perſonal cannot be aliened, for ſuch Bro. At- 

Alienation. if admitted would de ſtroy ihe Right of the Proprietary; and if 28 

allowed io be tranflated or handed about from one to another, by Conceal- , 
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ment or kabezilcnent ky. aq be lt and deſtroyed, and would r be te | 


wrued as they o t Owners. 

F the Goods 4 are es by 2 h d. C en deliver them v 
for C cannot pretend to renrove or alter that Foſfeffon committed to him, 
in order to _reſiore 51 to the right Owner; for the Right of Re Rituion 
muſt be demanded of him that did the Injury of which C. has wo Pretence 

to judge; and therefore it would be downright THEE in kim to deli- 
ver it to any other than him from whom he 

But if A. bails Goods 0 R. to which C. has > Kigha, wal ©: Ges. his 
Executors are chargeable only to C that bas Right, for the Executors came 
to the Poſſeſſion by the Law, and therefore muli deliver it to thofe Per- 
fons in whom the Law has eflablitzed the Property; and the taking up of 
an Executorſhiy is an Engagement io anfwer all Nebis of the Deteaſed, 
and all eee er clan create 2 Debt, io far as there are Aﬀets, but 
doth nos embark him in the Perfonal Trufts of the Deceafed, no more 
than he is obliged io anfuer for his ſeveral Injuries, which no Min can tel 

bo they * ee 1 e ag 
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8 000 Df pievging of Goods as a « Securit for 
Money. 
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oct. & LEDGING i is de Goods and Chanels are fla in Security for 
stud. 130. Money lent, and by ſuch Pledging the Pawnbroker hach more than 
Kol. Abr. the naked Poſſeſſion in the . e a Bailment, for be hath the F- 
, 33) 675- = Ke and Intereſt in-che Thing nſclf; and by dre detter Opinions, fhall 


Owen 124. 
2 Salk. 522. 
PL Z. 


2 ed. 15 
r Goods to B. and they are (a) ftolen, B. ſhall not n- 
*. Ps fr wh becauſe he hath 2 Property in hem; and bis Cuſtody is 
y, and wrercfore he doth. undertake u 

h a Man that undertakes 10 fecure what 1s 


Owen 12 712 
Yelv.. 17 
Cro. Jac. 


Bulſt. 29 30. ; 
es! 181. () The Lan is the ſame in Caſe of Fize, and all other inevitable Arias 
it. 89. b. 


But if a Man ris Goods, and tender the ns to the Pawabroke, 
and he refuſes, this determines. the qualified Property; and therefore 1 
after fuch Tender the Goods are ſtolen, &. the Bailor Wall have Saisfac- 

| . tron made kim in an Action of Frover, for a Tender and Refuſal mufi in 

"Pager 38 * thofe Cafes amoum to 2 Payment, becauſe otherwiſe no Man coull 

Cro. Jac. again come to his own, fince Pawns are over the Value Tens. a 

243. Yelv. 53 


17% Dull” 29; ' Bow Bullepont 2: Rol- Rep. 12% cb. Lit. 89... 


Oro. Jac. And thongs the Borrower tender the Money zad recover thei Grd 
in an Action of Tyvder, yet the Pawnbroker may have an Afion of 


243. 
Weh, Be. op ap inn, en aide e ee F pee ature 


% 


ve a reaſonable Uſe of it, fo that it be without Damage to the Thing 


pp oo” ww * © had f.c.eak. a_ 4: oe 


6ST Tv 
mains, naſmnuck as the Money lent is not paid back to the Party from 17 f. 


whence it c "= / | Goods to * 


OY 5.03 | : Fs | for 25k and 
A delivers them over 20 C and makes D. his Executor. and dies, A. ſhall tender the 251. to the 
Lxecutor, and not to C for & is no mare than a Bailer. and hath enly the Cuſtody of thera, bet 
rhe Property of them is in D. as Repreſentative of B. and therefore to kim muſt the Tender be 
male; otherwiſeit is in the Caſe of a Mortgage, where the Tender may be to the Aſſignee, becauſe 
the Property of the Landis in him. Cro. Jac. 244. Yelv- 178, 179. | 5 


* But where a Tender has been made, he thould demand the Money, before he brings tis Ades 


So if a Man lend periſhable Goods as a Pledpe, and rhey decay, yet the Yew 2. 


Perſon to whom they are pledged may have an Action of Debt for his Mo- Co. Lit. 20g. 
ney, becauſe the Duty conti FIT 2; * 

Ibeſe Goods thus taken to Pledge cannot be forfeited by the Pawn- Bro. At- 
broker for his Offence, nor can they be taken in Execution, nor attached 3 ar 
for his Debt, for the abſalute Property is in another; and therefore they *** 158 
are not al enable, nor by Conſequence forfeitable, becauſe they cannot be 
{orfeized without Lofs and Danger to the abſolute Owner; and all quali- 
fied Poſſeſſors do take the Property under the Reſtriction to preſerve the 
Property of the night Qumer. . 


If a Man pledge Goods, and after is artainted of Felony, the King mall 2 H. 9. 1. 


not have the Goods without paying the Sum for which they were N Bulft, 45. 
for the Alteration of che general doth mot alter the ſpecial Pro- 
perty in the Pawnbroker. | N EN 
It a Man pledge Goods, and then is ontlawed, he cannot redeem Built. 29. 
them, becauſe then the abloluee Property of them is ia the King; but if 
the Outlawry be reverſed, then the outlawed Perfon is re-inſtated in his 
TONER if there had been no Outlawry, and therefore may redeem 


VF the Money be not paid at the Day, the Property is abſolute at Law, Colit-was. 


but lil che eight Owner has his Redemption in Equity, as in Caſe of a eh 4% 


Mortgage. . 
One pawned Jewels to A. who 2 Writing chat they were to be 2Vern. 177. 
redeemed in twelve Months, otherwiſe for the 110 L lent they were to be Non. F 
at bought and ſold; A. within a ſhore Time after delivers over the Jewels, 10. 344. 
together with ſome Plate of his own to B. as a Pledge for 200 J. atierwards Demaindray 
4. borrowed 38 L. and 50 L of E. on promiſſory Notes, to be repaid on and Met- 
Demand; B. by his Anſwer in Chancery, inſiſted it was agreed that che “, 
Pledge ſhould be a Security as well for the Money on the Notes, as for 
the Money firſt lent, but could make no Proof of any ſuch Promiſe or 
Agreement; and though a Redemption was decreed, yet it was on Pay- 
| ment of all that was due to B. as well upon the Notes as on the Pawns; 
but the Goods of AH. which were pawned, were to be firſt applied as far as 
the Value of them would extend . | 


an inne ent Tonder, not in Fault, and the Polſon of the Jewels being in A. at the Timeof the 
Lau by B. A. was the vidble Owner. - . 


In this 


aſe B. was. 


In the old Books they took the Nature of a Pledge to be, that it ought 5 H. f. L un 


to be delivered at the ſame Time that the Money was lent; and if he 
Goods were not delivered at the Cane Time, in Security of the Money, 
hs ed ne ST bets ͥ ĩê;ʃ CH WAY 

But by later Authorities it appears that the Paanbroker hath a ſpecial 2, Leon. 30. 


"— 2 it be not delivered at the Time of the Money lent. Fel e 


be indebted to BB. and delivers Goods to C. in Satisfaction for 2 Leon. 35, 
the Deke: of B die Dope is thereby altered, and ah Right to the 37; _ 7 
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_______"Grods is veſted in B. ſo it is where the Goods are delivered to C. in Security 
®Parez39 of the Money of B. chere B. hath a ſpecial Property in them; and in thete 
Caſes A. cannot countermand ſuch Delivery to C. or take the Goods back 
again, becauſe the Property of theſe very Goods is veſted in B. for here 
there is a Conftderation to alter the Property, and that is the Debt due to 
B. o that it is not a bare naked Donadon which the Party may poſſibly 
revoke before the Poſſeſſion be veſted in B. himſelf, for ex nuds pacto non 
oritur afro; for there is no Conſideration to found an Action on a baked 
Donation; but here there is a Conſideration to alter the Property; fo chat 
3 upon the immediate Delivery of the Goods, the Property is veſted in B. 
Dyer 489 Before theſe Refolutions that the Property was altered by tbe Delivery 
| of the Goods by A. to the Uſe of B. the only Remedy for ſuch Goods when 
countermanded was in Equity, upon the Conſideration; for it was ever 
thought altogether a e that fuch Delivery of the Goods upon a 
Foaluable Confideration ſhould be countermanded at Pleaſure. | 
2 Co. 7% There is great Difference between a Pawn and a Mortgage of Lands; 
3 for if Goods be pawned without Mention of Time for Redemption, they 
of 1 may be redeemed after the Death of the Paunbroker; but it Lands are 
age. mortgaged without any Mention of the Time for Redemption, they cannot 
de redeemed after the Death of the Feoffee in Mortgage; for when the 
Feoffment is made to the Mortgagee and his Heirs, eden i abſo- 
lute, and the Condition only goes in Derogation of that abſolute Feoffment; 
fo that as far as the Condition doth not extend, the abſolute Words in the 
Feoffment muſt. take Place; and from hence it is that a Condition muſt be 
taken ſtrictly, and ean never be extended, becauſe ſince the Condition goes 
in Defea ſance of the Eſtate abſolutely limited, it abſolutely muſt come in 
to ſhut out all extended Conſtruction; and therefore in this Caſe, where 
the Feoffment is made on Condition that the Feoffor pay ſo much Money 
10 the Feoffee, the Money muſt be paid to the Feoffee during his Life; 
for Money is not limited to be paid to his Heirs, and therefore there the 
Mords of the abſolute Feoffment take Place; but where Goods are pawn- 
ec, the Pawnbroker hath but a qualified Property, the abfolute Ownerſhip 
is in the Perſon that depoſits them; and this Property cannot be extended 
: beyond the Intent for which it was created; and that is only for ſecuring 
| the Money lent; for ſhould the Property be thus extended, it would be to 
Vy the Injury of him that has the abſolute Ownerſhip. Now the Intent of 
| the Parties in not limiting a Time of Redemption, was plainly in Eaſe 
of the Pledger, and therefore the Time of Redemption mui be during his 
Life; and he cannot be confined to the Life of the Pawnbroker, for that 
might fall more to the Diſadvantage of the Perſon pledging than if a Time 
d been limited; and there are no abſolute Words to induce ſuch a fi- 
8 Conſtruction, contrary to the Deſign of the Parties; but if the 
ledger doth not redeem during his own Life, his Executors cannot redeem, 
for then the Words and Intent both agree to make an abſolute Property 
fen c the Pawnkroker. f | . | N 
taeſe Caſes | . : | | 
; Ry waul1 not ralieve, unleſs it was clearly proved, in Cafe of Death; the Benefit of Redemp- 
tion was to be loſt ? | : | 


Bulſt· ag 30. But if Time be ſet for the Redemption of a Pledge, and before the Time 
the Pledger dies, his Executors may redeem it, and it ſhalt be Aſſets in 

” their Hands; for when there is a Time limited, there by the expreſs 
Words the Party hath till the Time appointed; and the Time appointed 

is indefinite, and not during the Life of the Pledger; and therefore if he 
dies his Executors ſhall redeem 4 and therefore the Death of either Part 
cannot prejudice. | | Po 
Bulſt. 37, Some have held that ou a valuable Conſideration a Pledye is aſſign” 
Owen 124. ble over, and chat on ſuch Aſſignment the Tender of the Money from the 
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But if a Pledger 
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B AI LM E N T. 


peedger muſt. be to the Aſſignee, becauſe che Pawnbroker hach a ſpecial 


Property, and what he hath he may transfer over. not in my 


cannot grant it as 4 Pawns though I have a Right to it ; for a naked Right is not transſcrable 
over. 2 Rol. Rep. 439 5 a : | ; . | 
If a Pa vnbroker refuſes, upon Tender of the Money, to re- deliver the *Page 249 
Goods pledged, he may be indicted; tor being ago +; 1h" ag it may be 
impoſſible to prove a Delivery in rover for want of Witneſſes. . 


: I. 1. per 
| | . Hut Ch. Juſt, and Eyre Juſt. 
| A Pawnbroker was indicted for refuſing to deliver a Silk Petticoat which | 
after a Tender of the Money, and it being moved to quath the Indictment, = | vers 
the Court (ente Holt) refuſed, becauſe of the great Abuſe by Pawnbrokers. but the Re 
| 55 | | 1 porter adds 
a Qzere, and ſays that if the Defendant had demurred to this Indict ment, it could not have been 
maintained by Law, being only a Breach of Coutract, which is a&ionable but not indi 


and the cafy Redemption of Goods pawned. 


; 72 5 . %% Ig 
« C) Df Bailment which veſts a ſpecial Pr 3 
s and herein of Lending on roectal Contratts. © 


I 4. pus his Beafts into B.'s Paſture, on Agreement to pay B. 64. per Oro. Can, 


re 
ef Week fo the Paſturage, B. cannot retain the Beaſts of A. until he hath 271. 
fe; dad him the Money, unleſs this were at firſt provided by their Agree- 2 Rol. Abr. 


nent: but the only Remedy that B. has is upon the Contract “. The Law 


2 ; | d not 

by ge B. to take the Cattle into Paſture; conſequently E. gave Credit to the Perſon of the . 
ing But if a Horſe be committed to an Hoſtler, he ſhall detain him till he g Ce. 
eo, Wei for bis Meat f 22.6 8 
t 0 | 


ba 4: : 5 H. . 
2 Rol. Abr. 85, 7 He was obliged by Law, to take in the Horſe, if he had þ 


15. 
Caſe Room. 
bis PR | 
that So if Cloth be committed to a Taylor to make up into a Garment, he Bull. N. P. 
3 all detain the Cloth until he is ſatisfied for his Labour, — 

x fi- 180 

f the E. 4 49. Cro. Car. 271. 8 Co. 147. For in Behalf of Trade and Commerce, the Sis doth 
© nx the Condition that the Bailee ſhall retain in certain Caſes; for Men that get their Liveli- 
Ces dol by Commerce, and by Entertainment of others, cannot annex ſuch ee ru Conditi- 
perty u that they ſhall retain the Bailor's: Property in Caſe of Non-payment; or make ſuch diſadvan- 


ous and impudent Suppoſitions that they: ſhall not be paid; and therefore the Law annexes 
i Condition, without any expreſs Agreement of the Parties. Beſides, Goods that are put 
to the Places of Pe Entertainment and Trade, are for the Sake of public Commerce n 
to the Cuſtody of the Law as well as of the Party, and therefore cannot be there diftrained. 
on Goods that are in the Cuſtody of the Law, cannot come out thence till the Purpoſes are ſa- 
— for which they were there placed; and the Purpoſe for which theſe Chattels are firſt com- 
ned to ſuch es Places is, that they might be there conſerved, and the Party to whom they 


ſets In cre committed paid far his Trouble and Charge about them. Now Fince the AQ of the Law 

xpreſ do Man any Injury, it cannot free any Thing from ſuch Public Cuſtody till the Party is ſa- 

ointed t9 whom they were thus committed, Vidt Tit. Inns and Iundecpern. 

; if he g yo | . . : | 

Part) wy Taylor hath Cloth delivered to him to make up into a Garment, Palm. 223. 
aich he doth accordingly, he ſhall have an Action for his Work, without 224. 

ſſigna - 755 ö | | deli- 

om the : 


*" Thing is 
Poſſeſſion. 1 . 


the Wiſe of N S. had given him in Pawn for the Repayment of 2s. 64. Carth. 2 


ide 3 Hawk. P. C. 210. and Stat. 30. Geo. 2. c. 24. for preventing the unlawful Pawning of God.. 
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delivering the Garment; and if the Taylor refuſe to deliver the Garment 
upon Requeſt, it ought to be ſhewn on the other Side in Excuie of the 
Action; for the Taylor's Action is founded upon the Promiſe, and if he 
hath done the Work, and is ready to deliver tne Garment, he hath per- 
formed all that the Law requires on his Part, and on that Confideration is 
| intitled to the Benefit of the Defendani's Promiſe. | 
Doc. & Ha Man lends another his Sheep, Oxen, or his Cart, the Borrower hath 
Sl. 129. a qualified Property in them, according to the Purpoſes for which they 
were borrowed; and by Force of this Loan they may be uſed reaſonably 
for theſe Purpoſes and for the Time agreed on; and if they Periſh in ſuch 
Occupation, it is at the Peril of the Lender; but if they Perith in any 
other Manner, the Borrower muſt anſwer for them. | 
Yev. 1722 Tf A. borrows a Horſe to ride to Dover, and he ride out of his Way, 
and the Owner of the Horſe meet him, he cannot take the Horle from 
him, for A. has a ſpecial Property in the Horſe till the Journey is de- 
| termined, and being in lawful Poſſeſſion of the Horſe, the Owner can- 
*Page241 * not violenily ſeize and take it away, for the Continuance of all Propery 
is to be taken from the Form of the original Bargain, which in this Cafe 
FE was limited till the appointed Journey was finiſhed. 8 
Rol. Rep. But if A. borrows a Horſe to go to Dover, and goes to other Place, 
128. the Owner may have an Action on the Caſe againſt him, for exceeding the 
Purpoſes of the Loan; for ſo far it is a ſecret and fallacious Abuſe of his i 
Property; but no general Action of Treſpaſs, becauſe it is not an open 
| and violent Invaſion of it. = Op prot „ 
Co: Lit. 57; , If a Man lend another his Sheep to ſtock his Land, the Borrower hath 
4 Co. 15, the bare Uſe of them; but if he kill them, the Owner ſhall have a genen 
Lev. 87, 88. Action of Treſpaſs, or an Action of Trover at his Election; for though 
Oro. Eliz. the Uſe is in the Borrower, yet the Property is in the Lender, and the 
2 14 385 Killing of che Sheep is an open Violation of another's Property, which is Yer 
Mo. 248. complained of in the general Action of Treſpaſs. | 
8 
Owen 52. Dyer 121. pl. 17. | JST Aue 
5 ” * m 
5 E. 4. 2. 6. If I {ell you a Horſe for 20). I ſhall retain him unleſs the Money be a- 
| | tually paid, or conditioned to be paid at a future Day, for unleſs there bt 
7%, pra quo the Property is not altered. | | x 
Dog. & As to the borrowing of Things periſhable, as Corn, Wine, Honey, c 10 
Stud. 129. the like, a Man muſt from the Nature of the Thing have an abſolute 1 
Property in them, otherwife it could not ſupply the Uſes for which it un 1 
lent, and therefore he is obliged to return ſomething of the ſame Sort, the 


ſame in Quantity and Quality with what is borrowed. 
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(D) Chen the Thing bailed is violated or de 
ſtroped, to whom is the Loſs, and to whom s 
the Remedy. 5 pe 


4 Co. 93 TT is held by fome, that if A. commits Goods to B. to be kept, 0 refo; 
 Fautheote's, & which is all one, to be ſafely kept, and they are ſtolen, that . mul | 

770 „ anſwer che Value of them 10 4. Others have made a Diſtinction, chat i 

1 120. had undertaken for a Price to keep them, that then he ſhould have, wal 

| bound to anſwer for them if they had been ſtolen, becauſe there 1539 18 


0 . 4 LR 5 4 * y * i 
ſideration to found the Promiſe 3 but where no Reward is agreed on. S 


* 


_ 
9. 8 . 


e 


ſhey ſay there can be _ Conſideration on which the Promiſe ts built, and 


2 crefore 4 naked Promiſe which affords no Action; but the Reaſons urged 
he \1i-ft this are, That where another loſes by = Undertaking, I am equal- Poſt (243.) 
per- >, und ro make good the Value of my Promile, as if I mylelf was to re- Coggs ang 
0 1s dhe Gain by the Bargain; for fince another Man's Property, and poſſibly mY N. Ba. 
de whole Fruits of a ong and painful Induſtry is loſt, and waſted by my 913. WY 
hath Undertaking to ſecure it, kertainly I, from whom the Damage aroſe, ought 2 Stra. 1099. _ 
they o make him Satisfaction; for erery Man is preſumed to guard his own, and 12Mod. 487. 
ably ot eafily to part wich that which cannot be acquired without great Diffi- 
ſuch ulty ; and therefore it muſt be preſumed that he would have ſafely kept 
| any „ and not have committed it to me, unleſs I had undertaken to fecure it; 
rd if 1 fail in that Undertaking, I am bound to a Reſtitution ; for I am 
Way, ually obliged to a Reftitution where another Man ſuffers an Injury by my 
from "19 as where I myſelf commit an Injury; and had the Law any other 
de- urle in theſe Caſes it were a perfect Inlet into all Colluſion, for Agree- 
can- nents and Contrivances might ariſe between the Men of Violence and ſuch 
pen icherous Undertakers, as are not eaſy to be diſcovered. | | 
Caſe f a Carrier, Ferryman or Hoſtler be robbed, he ſhall anſwer the Va-“ Pageag2 
ue of the Goods, for the Carrier, Sc. hath his Hire, which implies an | | 
aces, [ndertaking for the ſafe Cuſtody and Delivery of them; for no Man 
ng the ould give another Money for ſecuring his own, if the Party that received Co. 84 
of hi t were not to undertake on his Part to ſecure it. | 5 > Lit. 89. 
TD um. 623. Rol. * 124. g. Rol Abr. 367. Rol. R . 79. Hob. 17 18. Cro. is L 5 30 
mn. . * . . . . 7 , * 7 - 
r hath 46 2 Sand. 380. Bulſt. 280. * 75 5 | 85 
ee 1“ dlivers Goods to B. to be delivered over to C. C. hath the Pro- Rol. Abr. 
*4.the erty, and C. hath the Action againſt B. for B. undertakes for the ſafe De- 66. 
hich is em to C. and hath no Property or Intereſt but in order to that Purpoſe. | 
a But if the Bailment were not on valuable Conſideration, the Delivery Bulſt. 68. 
þ countermandable ; and in that Caſe if 4. the Bailor bring Trover, he compared 
duces the Property again in himſelf, for the Action amounts to a Coun- aun I 
rmaud of the Gift; but if the Delivery was on a valuable Conſideration, rg LA 
ber- 4. cannot have Trover, becauſe the Property is altered, and in Tro- 
herein r the Property muſt be proved in the Plaintiff. _ 
If a Man delivers Good, to another, the Bailee ſhall have a general Ac- 13 Co- 69. 
ner, ot on of Treſpaſs againſt a Stranger, becauſe he is anſwerable over to the 14 = 4. 28. 
abiclur lor; for a Man ought not to be charged with an Injury to another, ee 
\ ic out being able to retire to the original Cauſe of that Injury, and in | 
rt, th lends there to do himſelf Right. | 5 5 
: I? I deliver Goods to B. and 2 that hath Right demands them of him, p. N. B. 137. 
6 eicher before or pending the Action deliver over the Goods to me, this Rol. Abr. 
8 a Food Bar to the Iden of C. brought againſt B. for ſince B. hath un- 607. 
| taken to deliver the Goods bes, 19 me, he ſhall not be'chargeable for 
ir It honeſt Performance of that Ukdertaking; for B. that is truſted with 
f Poſſeſſion, ſhall not remove nor alter my Poſſeſſion, and therefore ſhall 
om n put to anſwer for that to which the 55 obliges him., 
u if I find Goods and convert them, and another recover them from Rol. Abr 
jet a Stranger that has Right ſhall have his Action againſt me, and 6. 
kept, 0 refore two Perſons. claiming in 'Trover ſhall interplead with each other; | 
E. mi © Ge by my finding the Property in me till another ſhews a better 
chat zu; now this Property continues till the real Owner appears; and if 1 
have | 1 Defences do not ſupport that Property, that ſhall be no Injury to 
i 2 Col Aight of another ; for the original Injury begins from me, by under- 
on, tt ng to intermeddle with what is anothers, and which I were ſure was 


1 A my own; | : 
h? Baile deliver the Goods to another, there he ſhall have an Action Rol. Abr. 
N againſt him, becauſe he 2 his Poſſeſſion, and undertakes Ku * 
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the Cuſtody : and the original Bailor may have his Action againſt either d 
x becauſe in him is the Property which both are bound to anſuer u 


If a Man lend or let another his Horſe, and for Want of ſafe Keeping he 

die, the Owner hath aa Action on the Calc to repair the Damage ſultaind 

by the Nes ſo if a Man lend another Sheep to tath his Land, and 

by the Ne ligence of the Borrou er they are drowned, an Action on the 

Caſe lies; 15 if a Man lend anocher a Horſe, and he put him into a Sia) 

that is ruinous, and the Stable tumbles in upon the Morie and kills hin, 

an Action on the Caſe lies; but if the Stable had been Strong and ſubſiaz 

dial, and had fallen by violent Tempeſt, then is the Borrower excuſed; ſo if: 

* Page243 * Man lend another a Horſe, and he dies of divers Diſeaſes, the Bortoye 

5 Co. 14. Is excuſed. _ ' : 

Cro. Eliz. - i 15 | 

777, 784. Owen 52. Dyer 121. Godb. 22. Doc. & Stud. 128. b. Doug. 688. The Reaſon of 

theſe Several Caſes is this, that when any Man borrows or hires any Thing, and only uſes it a. 

cording to the Purpoſes of the Loan, that Contra& bears him out from all Acci ſents that are con- 

ſequent upon ſuch Uſage; for there is no Reaſon why the Borrower ſhould not have the Uſeof i 

according as the Owner had licenſe] and impowered him; and if any unavoi lable Accident haj- 

800 upon ſuch a Licence, the Leader muſt impute it to the Folly of his own Permiſſion; but ifi 

ppened through the Negligence of the Borrower, then it is fit he ſhould anſwer for that wherey 

he becomes injurious to the Lender. | e | 


Moor 543 If A. takes a Gelding to Paſture, and the Gelding be ſtolen, no Action 
| lies againft A. unleſs he had made a ſpecial Aſſumpſit to deliver him, for the 
Undertaking of A. is to feed the Gelding in the Fields and in the open Ay, 

and not to Th him ſafely as the Hoſtler is obliged to do in his Stable; 


| and the Law will not ſtretch Mens Promiſes beyond their firſt Unde taking, 
Leon. 123, If a Man find Goods and abuſe them, or if he find Sheep and kill them, 
223. this is a Converſion ; but if a Man find Butter, and by his negligent keey 


= . putrefies; or if a Man finds Garments, and by negligent keepin 


"they are Moth-eaten, no Action lies; ſo it is if a Man finds Goods: 
loſes them again; and the Reaſon of the Difference is this; where 1 
Man delivers Goods to another, the Bailee by Acceptance of the Goods ur 
dertakes for the ſafe Cuſtody of them; and it is to be 333 that the 
Owner would not have parted with them but under the Confidence of that 
Security; but where a Man only finds the Goods of another, the Ownet 
did not part with them under the Caution of any Truft or Engagement; 
nor did the Finder receive them into his Poſſeſſion under any Obliganon: 
and therefore the Law only prohibits a Man in this Caſe from making a 
unjuſt Profit of what is another's, but the Finder is not obliged to preſent 
thoſe Goods ſafer than the Owner himſelf did; for there is no Reaſon fi 
the Law to lay ſuch a Duty on the ry in Behalf of the careleſs Own; 
and it ſeems too rigorous to extend the Charity of the Finder beyond th 
Diligence of the Proprietor, it is therefore a good Mean to yuniſh an in 
rious Act, viz. The Converſion of the Goods to his own Uſe, but not d 
puniſh a Negligence in him, that is much greater in the Owner. 
Allen 93, A Carrier and to the ſafe Delivery of a Box, though he doth 10 
_ Fite Heal know what is in the Box, unleſs he refulls to carry it without he be it 
of Carrier. ſtructed in the Particulars, for the Party is not obliged to tell him. 
1 I ſhall, as applicable to this Doctrine, inſert the following noted Cale, 
Tin, Term, with the Argument at large of the Lord Chief Juſtice Holl. 
en en In Al[Tumpfit the Caſe was this: The Defendant did undertake to 
Regine in move a Quantity of Brandy from Brook's- Market to Muter-Line, aud! 
B. R. 1203. Reaſon of his Neglect one of the Caſks broke; and on Not guilty, a Vt 


= Hei dict was for the P laintiff; and in Arreſt of Judgment two Exce pio wet 
Ray.909,Te taken: ; 3 e 
Hel! Chief iſt, Becauſe in the Declarati n he was not alledged to be a com 


Juſt. Powel, Porter, 


at Gold adly, Becauſe it was not averred chat he had a Reward. Za 


\ NF 


2 
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ber d But the whole Court reſolved, That in this Caſe the Plaintiff ought to Salt. 26. 


wer u his Judgment. Pl. 12. 
| . che Juſtice, his Argument was to this Purpoſe. 8 8 Ns 
| - - 8 - : „Pl. 4. 
ing he There be fix ſeveral Sorts of Bailments, which lay a Care and Obliga- Holt |; 3. pl. 
tained tion upon the Party to whom the Goods are bailed. 14. 131. pl. 
d, and . The firſt is a bare and naked Bailment to another, to keep for the 2. 528. 
on the Uſe of the Bailor, which is called Depofitum. * „„ 8 
Sadl 2. A delivery of Goods to another which are in themſelves uſeful to Vin. Ab; p. 
s him, keep, and theſe are to be reſtored again in Specie, which is called Accom- 6.pl. 4, 5,6, 5. 
wbſtan- modatums © © . 5 5555 and Stat. 30 
(if; 3 A Delivery of Goods for Hire, which is called Locatio or Conductib. | 2 . 24. 
rrontt 4. A Delivery by Way of Pledge, which is called Fadium. _ wv hs 3 
5. A Delivery of Goods to be carried for a Reward. valet 

| 6. Such a Delivery as here in the Caſe at Bar, where Goods are deli- Pawning of 
eaſon of rered to do ſome Act about them, as the Carrying, and without a Reward; Goods, and 
es it 6 which is called Mandatum, by Bracton, lib. 3. 100. in Augliſb, an Acting Faw WE 
Ire cot- h : | S demption 
Vſeofit by Commiſſion. - e = of Goods 
nt haj- EIN „„ „„ | puawned. 
butifi * And though I do not think all theſe immediately neceſſary to the Caſe * Page244 


nay in Queſtion, yet the Explanation of them will make the Caſe clearer. 


1. Then as to the firit, if a Perſon out of Kindneſs keeps the Goods of 
another, he ſhall not be anſwerable if they be ſtolen, without there be a 
particular Default in him: And 2dly, Such a Bailee is not chargeable for 
2 common Neglect, for it muſt be a groſs Neglect for which he ſhall be 
lable. I muſt confeſs J have a great Authority to encounter, which is 
Southcott's Caſe. 4 Rep. 83. b. However, my Lord Coke in his Report 


Action 
for the 
xn Air, 


Stable; 


. goes farther than the Caſe itſelf, for he there makes a Difference between 
it keey Keeping generally, and ſafe Keeping; which in the Caſe itſelf is not 
Leepi mentioned, but in his Note at the End of it; and I cannot think it to be 
ods * Juſtice to charge the Bailee if the Gods be loſt without any Default of his; 
hore for why ſhould he anſwer for the Wrongs of other People, againſt whom 


he undertook not ? 

There never was, before Southcott's Caſe, any ſolemn Determination of 
this Matter; the firſt Caſe of it was in 29 AY. pl. 28. 8 Ad. 2. Fita. De- 
tine 59, both quoted in Southcott's Caſe; but I cannot agree to the Rea- 
ſons of thoſe Caſes, for the Neglect of the Party may be as great where 


z0ds un- 
that the 
e of that 


Owner 


rement; 

1pation Goods are locked up in a Cheſt, as where not, and by that Reaſon ought 

king uo be i as much in the one Caſe as in the other; and the 4 Ed. 4. 

preſent 1s only a Debate of two Counſel at the Bar, for was not then Ch. 

aſon for uft. and what he ſaid was only for his Client, and not of Authority; and 
Owner; ARS H. 7. is only a ſudden Opinion; now Sowthcorr's Caſe came long after, 


viz. 43 Eliz. and there two Judges in the Abſence of the other twogave 

b Opinion, which Cauſe was improved by my Lord Cote; but it has 

been the conſtant Practice for as long as I knew the Court, that in all the 
rials at Guilahall, where upon : Evidence no Default appeared in 


ond the 
an In 
ut not l 


doth ue Baile, to direct for the Defendant; nor did ever any one venture, up- 
\e be en the Authority of Southcott's Caſe, to find the Matter ſpecially ; I take 
: It that this Bailee is ſo far from being charged, that though the Goods be 


% by a common Neglect, he ſhall not be anſwerable; as if he negligenily 
cep his own Goods, and that his own and his Friend's Goods are both loſt ; 


Le to on the Loſs of his own is an a ae of his Sincerity, and therefore he 
an » ll not be chargeable; this is in Bracton 99. and thou 4 this is ari antient 
pale wnor, yet it is agreeable to Reaſon, and is not in this Point only the 
0 r of England, but of foreign Countries, as may be ſeen in Fuſtintan's 

| A. where I believe Bracton got his Notion; now if there be an apparent 
comm 05 * it is looked upon to be a Fraud; but otherwife if it be not 


eglect; and I know no Reaſon why the Bailee upon taki 
| FP 
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Goods, if it were in Writing, ſhall not be charged againſt the Wrong of 
a third Perſon, as in Hob. 34. Cro. Fac. 425. and 3 Cro. 514. and yet wit. 
out Writing, as in Southcott's Cate, to be charged; and the Do&cr us 
Student 128, 212. ſays, it is for the Advantage of the Bailce, and that » 
Action does not lie unleſs they be loſt through negligent Keeping ; ſo ſha 
2 1 do not find ſufficient Reaſon nor Authority to ſupport the Opinion of 
! ” Southcott's Caſe. | 5 + 
| 2. A Lending pratis to uſe for his Advantage, there the Borroyer l 
ſttrictly bound to keep it, for if he be guilty of the leaſt Neglect he ſhall be 
anſwerable; as if Ilenda Horſe to go to the North of Hngland, and he 
goes to the Weſt, and the Horſe is ftole, he ſhall in that Cafe be charge. 
able; for if he had gone as I directed, the Horſe, perhaps, would n 
have been ſtolen: this Sort of Bailment is mentioned in Bracton 99. bu 
in this Caſe, if this Horſe had been in the Stable of the Bailee, and ſtolen 
thence without his Default, as perhaps the Thieves might firſt have bound 
the Bailee, and then have taken the Horſe, he ſhall not be anſwerable; 
but if he left the Stable Doors open, he ſhall for chat Neglect be anfuer- 
able. Bracton ſays, he qught to take the utmoſt Care, but In no Place ſay 
13 he ſhall be charged where no Default was in him. 
F*Page245 3. As to the third Bailment, where Goods are hired out for a Renard, 
7 Bratton 62. ſays, the Hirer is to take all imaginable Care, and to reftore i 
at the Time, and he is bound to ſuch a Care as a diligent Maſter oft 
Family ufeth to his Family, which Care, if he ſo uſeth, he ſhall not be 
bound; now the moſt diligent Man is liable to be robbed, and therefore] 
collect, that if he be ſo careful, as according to Bracton's Definition, aul 
be robbed, he ſhall not be liable. | ls 
4- If Goods be pawned, the Pawnee has a ſpecial Property, which is in 
Nature of a Security to compel the Pawner to pay; and if the Goods be the 
worſe for ufing, the Pawnee muſt not uſe them; as Clothes, &. bu i 
they be not the worſe for uſing, he may uſe them at his Peril; as Jevel 
pawned to a Lady, and ſhe keeps them in a Box, and they are fiolen, 'ſhe 
thall not be charged; but if ſhe goes abroad with them to a Play, and then 
they are ſtolen, ſhe ſhall be eee 2dly, If che Pawubroker bez 
Charge in keeping of them, as if it were a Horſe, and he gives it Mea, be 
may uſe it for his reaſonable Charge he has been at, adler 99. Ee 
Creditor takes a Pawn, he is bound to reſtore it upon Payment; but if by \ 
notwithſtanding all his Diligence loſe it, he e ae recover | 
Debt, 29 AJ. fe 28. for the Law does not lay upon him an Obligation vn 
keep againit all Accidents; but if the Money be tendered, and he after 
tains, and then it is loſt, he ſhall then be liable, for he is then a Wenz 
doer, and his keeping it after is the Occaſion of its being ſtolen, and be 
then anſwerable at all Events. „ ANT 
5. Goods to be carried for a Reward. - 1. If you deliver them to a ps 
lic or common Carrier, and they are ſtolen, he muſt be liable, for the 14 
charges him at all Events; but yet the Act of God, or the Enemies ol 
Queen, may excuſe; and this is a political Inſtitution by the Laws of g 
land, that People may be ſafe in their Dealing; for otherwiſe Carriers, 
are frequently truſted with Things of great Value, would be often tenpe 
- to confederate with Thieves. 2dly, But he who has a particular 7 
Employment, though he has a Reward, yet he is not bound againſt all Ea 
as a Factor or a Bailiff, if they do to the beſt of their Power; and tht 
Seontheorr's Caſe; and he is bound no otherwiſe than as his Mafler binde 
hould do, for it were unjuſt . him with what he cannot pree 
6. To this Point, Here is a Man not intruſted to keep, but to cat?) *® | 
not to have any Thing for his Pains, and he through his own Neg". 
miſcarries; though he be to have nothing, yet it appears there was 4 e; 
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vg of fleck, and for that Reaſon he is chargeable; but if che Goods had been 
Whi- " {uſed by a third Perſon in the Way as he carried them, and without any 
ir and Neglect of his, I hold that he would not then be liable, becauſe he had 
lat an | chin? for a Reward; in Bracton, lib. 3. 100. this is called Mandatum, 
0 that ind arlleth upon the Emendato, in Engliſh, Acting by Commiſfion; and 
jon of il he through his Negligence ſuffer his Goods to be damaged, he is liable. 
[injus's Comment upon ut. Inſt. 684. Mandatum is there defined to be 
ver ü Contract whereby any Thing is committed gratis to be done for another; 
and with this agrees Bracton; and though this Word be not uſed in any 
and be other Book of the Law, and this be an old Authority, yet in this Point 
harye- 5 ſupported by Reaſon ; and upon the Whole, I am of Opinion that the 
1d not Delendant in this-Caſe is liable, Fi it is a Deceit to the Plaintiff his being 
rezlizent,; for it is upon the Confidence of his Carefulneſs that the Plaintiff 
Rolen :ntrulted him; and m Godb. 64. and 2 H. . For the negligent keeping aof. 
: bound Sheep, Sr. an Action lay, for there is a Conſideration, v7z. the Trufting, _. > 
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erable; though no Money be paid; and here he becomes- the Mik. 
anner hiet he has done. 29 H. 6. 49. 33 H. 6. 34. 11 H. 4. 33. By cheſe 
ace ſa Caſes, though a Man promiſes to build an Houſe for another, he ſhalt 
bot be bound, being nudum . yet I doubt not but if he had once 
Revart, one about the Building it, and he do it fo ill that it falls, an Action would + _ 
eſtore F lie; and in Telu. 4. the Plaintiff declared, that in Conſideration that he *Pagez4 
ter of 1 eln ered to the Defendant twenty-Quarters of Corn, the Defendant aſſumed 
pon Requeſt to deliver the Corn again to the Plaintiff; and it was there 
reſore| eld that the Action lay; but this Judgment was after reverſed in the 
ion, al -Chamber ;, and contrary to it is a Caſe in Telv. 128. but in the 
3-45] ame Book 50. is the Caſe 5e, 4. of Biggs and Riches, confirmed and 
ich 151 owed good Law; and there Gaudy and the Court held it a bad Reverſal, 
ds be the e contrary to that Reverſal ſolemnly adjudged in 2 Cre. 667. Now if a 


c. 1 [ruſt be once undertaken, that is a ſufficient Conſideration; the Caſes in 

5 * he Regiſter 110. are full yn Point, for there the very Precedent is quod (the 

olen, Defendant) tam megliventer, &c. carriavit quod Papa ills confratta fuit, 

and ther ithout any Mention of a Reward, or that he was a common Carrier; 

ker * bough in latter Days for the greater Caution they inſert theſe Words, pro 

a adam mercede , ſo that he that is intruſted by Commiſhon, if he enters * Theſe 
99 %% on the Employment, and after any Loſs accrues to the Owner through Words 


but it 1. Neglect, he is liable though he receive no Reward ; but if any Loſs ac- mo ani 
*cover | Tues to the Owner not through any Neglect of his, though he receive A i gs pas 


ligation ard as a Factor, Gr. yet ſhall not he be liable: So that upon this whole ranted by 


e on : latter, I am of Opinion Judgment ought to be given for the Plaintiff. the Fact, as 
a Won | | | | | I conceive a 
and he at. ' Plaintiff 
: | : PS * ö ; wn By 

uh 5 | . ö 1 5 nonſuited. 
l ne U 85 - 5 | TEENY | if he could 
3 not prove 
mits ol l it- | 
WS of EN | 
arriers, ; 
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u pre | HE granting Commiſſions of Bankrupt ſeems to be derived from Digeſt. Lib. 

ee the Civil Law, which conſtituted a Gpardian 10 à Prodigal 27. Tit. 0. 

Nez "\n in the ſame Manner as to a Madman; and ſuch. Guardian't oh an” 

1 or appointed on the Petition or Application of Relations, as well as oe pa | 

= | «ors: But the Feudal Law, though it admitted of Commiſſions of the 
$384.35 ” 21.0: foo. | 
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»/degInſt. of Lunacy ex neceſſitate, 1 allow of none for Prodigality, not- be. 
277. ing reckoned injurious, becauſe ſuch Prodigal could not alien his Lande 
t 


e Fae & ichour the Leave of his Lord; alſo the Condition of a Freeman was ng 


Bankrupt to be altered without the Crime of Felony. But as Trade and Commerce 
- Is an Action jnereaſed, it, was found neceſſary, for the Support of Credit, to introduce 
PE _ 13 ſuch a Law amongſt us, and therefore our Acts of Parliament have confined 

Gr In- it to Traders and Creditors only. — 5 

ſtance. 25 | , ED 

Atk. Rep. 67. pl-22+ Lord Chancellor Hardwicke ſaid he did not approve of Caveats againſt Com- 

miſſions of Bankruptcy, from their general Inconvenience, as they give an Opportunity to Per- 

ſons, againſt whom Commiſſions are to be taken out, to make away with their Effects. Atk, Reps B 

9% pl. 26. The Bankrupt Adts are not adopted in Feland. Atk. Rep. 82. pl. 31. | 


— 
9 
— -— 


We ſhall confider the Laws of Bankruptcy, as moulded by, ier 416 
Statutes and Acts of Parliament, under the following Heads: 


(A) That kind of Trade, Occupation or Prokel⸗ Sy 
_ fon a Man muſt be of, or of what Nation, be- « þ 
- fore he can be adjudged a Bankrupt, and what 
_Atts he muft do, permit or ſuffer, which will oy 
- make him one. 247. 0 
(B) Df the Commiſſion of Bankrupt ; and herein 
ok the Creditors who map obtain it, and what 
Sl they are to do previous thereto. 251. 
*Pagez47 * (C) Df the Commiſſtoners, their Outp; and 
herein of the Power they map erercile over 
the Bankrupt or others in diſcovering of the 
Bankrupt 's Eſtate. 255. 
(D) Df the Allignees; and herein of the Manner 
and Time of chuüng them. 256. | 
(E) Df the Creditors, who are ſuch ; and herein of 
proving their Debts, and Time of coming in. 


T 3 | | 

) Df the Bankrupt's Eſtate and Effeits, to 

which the Commilſſtoners or Allignees are 

intitled, when it ſhall be ſaid to be veſted in 

them; and herein of fraudulent 5 

by the Bankrupt, and of the Actions the Allg⸗ 

ndkes may chap for the Recoverp thereof. 259. 

(G) Of ſetting off, ſubmitting to Arbitration, and 

compounding Debts due to the Bankrupt. Wy 

— (H) Df the Diſtribution to be made of the Bank: 
rupt's Eſtate. 2. 

(1) How the Bankrupt is to demean himſelf; and 

herein of the Crime in not appearing, not 

ht fd diſcovering his Eſtate, and the Privilege he 5 

dio enjoy d de Attendance. 266. 

- _ ©; Overplus of the Bankrupt's Eftate, and the 

"©  Wowances tobe made him; and, herein of his 

Diſcharge an ilicate. 269, 
. 
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ads : | ; 3 | " £ of 1 
do: (g) Chat kind of Trade, Occupation or Profes- 1 
re ſion a Man mult be of, or of what Mation, be⸗ 1 
* fore he can be adjudged a Bankrupt, and what | 
acts he muſt do, permit or ſuffer, which will þ 
make him one, Ws 4 
om | : | "4 . "> 
15 Y the 13 Elia. cap. 7. © Any Perſon being a Subject or Denizen, A Clergzy- 1 
« uſing or exerciſing the Trade of Merchandize by way of Bargain- man c : 1 
5 « ing, n es Rechange, Bartry, Cheviſance, or otherwiſe in Groſs or nay es Ro vi 
Tal « by R-tail, or ſecking his or her 'Lrade of Living by buying and ſellin 72 1 
c y , > a 8 | 2 196. pl · 103. Þ 
« that departs the Realm, or begins to keep Houſe, or otherways to abſent | * 
: « himſe't, or take Sanctuary, or ſuffe-s himſelf willingly to be arreſted for 10 
{: « any Debt not due, or ſuffers himſelf to be outlawed, to defraud any of 9 
je⸗ « his Creditors, being Subjects born, ſhall be deemed a Bankrupt.” * * Th. 9 | 
at | | Eo Chancellor = 
? mas of Opinion the Commiſſioners ſhould proceed in the Commiſſion, but ſo as not to prejudice | 1 
ill ary Remedy the Petitioner might have by an AQtion at Law. 5 
a | The 1 Fe. 1. cap. 15. ſect. 1. is che ſame with the foregoing Statute, the ” 6 
in following Addition only, vis. Or fraudulently procures his Goods to be 
at « attached or ſequeſtered, or makes any (>) fraudulent Grant of his Land, 
qu | | 
e to the Intent that his Creditors, being Subjects born, may be de- Page 248 
itt * frauded, ſhall be adjudged a Bankrupt.” T“ Bur. 465. 
| 1 3 : | 2 Bur. 829. 
er (a) In Trover and Converſion a ſpecial Verdict was found, that a Merchant had made a fraudulent 
he Deed to the Defen.lant of the Goos contained in the Declaration, and that afterwards he went to 
the Exchange and appeared publicly in Trade, and then abſconded: and afterwards a Commiſ- 
bon being taken out, theſe Coo:'s were aſhgned by the Commiſſioners; the executing of the Deed _ 
er does not make him a Bankrupt, becauſe the Jury find that he was afterwards abroad, and that 
| then he abſconded, and that the Commiſſioners pitched upon that A& of Bankruptcy to declare 
him a Bankrupt ; and that though they have found it a fraudulent Deed, yet they did not find it 
of in fraulem Greditorum, and it might only be a fraudulent Deed in reſpe& of ſome ſubſ-quent valuable 
dale; and therefore no Title was found for the Plaintiff. Hutton 42, 43. Carteright and Under- 
n. till, See 2 Ld, Raym. 852.“ . | 
But gu. If it would not now be adjudged an Ad of Bankru . See Wiorſeley v. Demattos. 1 
to Burr. 467. and Wilſon and Day. 2 Burr. . | Hh , 
re | Y 3 f 8 
in 21 ac: 1. cap. 19. ſect. 2. ſets forth, That every Perſon that uſes See Atk- 
: the Trade of Merchandize, or that uſes the Trade of a Scrivener, re- 6, ng 
L  ceiving other Men's Money into his Truſt and Cuſtody, who by himſelf PP 
fi; or others ſhall procure any Protection, except ſuch as ſhall be lawfully 65 8 | 
* 


prdected by Privilege of (5) Parliament, or by Petition, Bill, &c. ſhall An 41. f 
endeavour to compel their Creditors to take leſs than their juſt Debts, pl. 21. . 
er gain longer Time than was given upon the original Contract; or be- The ts 

ung arreſted for Debt, ſhall after ſuch Arreſt lie in Priſon two G Months oo. P 

r more, upon that or any other Arreſt or Detention in () Priſon for ſon two la- 

Debt, 1 Fac. c. 15. or being arreſted for 100 J. or more juſt Debts, r. Months 

, rocure his Enlargement, by putting in common or hired Bail, ſhall be Takes a 

| Audged a Bankrupt; and in Caſe of Arreſt, lying in Priſon, or get- e 

ung forth by common or hired Bail from the Time of the Arreſt.“ fromthe 

firſt Arreſt; * 


nd although the Commiſſion was taken out before the two Months were expired, yet the Party 
tpn to be Bankrupt by Relation to a Time before the ſuing it out, it was held ſufficient, by 
rl Ch, 2 Raym, at Guildhall, in Mich. Term 5 Ges. 2. 1732. 88. Rep. Hepe v. Gill. S. C in 
Srawe's Mercator. Redeviv, 489, (4) See Bur. Rep. 439- 2 Bur. 814 B CM 
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By the 14 Car. 2. cap. 24. it is provided, © That whereas divers Noble. 
% men and Gentlemen, and Perſons of-Quabty, no ways bred up to 11306 
db often put in great Stocks of Money into the Eat Unia“ and Gui, 
Company, no Perſons Adventurers for putting in Money or Merchanciie 
>. into the ſaid Companies, or for adveuturing or managing the Fithine, 
(5) But if a ©. called the Royal Fiſhing Trade, ſhall be (5) reputed or taken to he 
Tra ler put « Merchant or Trader within any Statutes for Bankrupts; provided, that 

_ 3 Pg Perſons Trading in any other Way or Manner, {ball be liable to a Com- 


4 "hy * miſſion as fully, and not otherwiſe, as if that Act had not been made.“ 


Pany, and | | | Po 
abſcond, he is a Trader within this Act, becauſe ſuch Goods being bought and ſold, were within 
the original Statutes touching Bankrupts; for they make no Diſtindion between the Manner of 
Trade, whether in Companies or out of them; and though this Statute }:ath excepted tae Nobi- 
lify and Gentry for the Encouragement of theſe Companics, vet Traders are left as they were be. 
fore. 2 Keb. 487. Hugh Ar. Tit- Barkrujt, Sir Je hn Noll or, Vice Got inge, of Bankrupt t6. 
where it is ſaid to have been adiudged, that ſuch Trading did bring a Man within the Statutes be- 
fore this Ad. If a Share in the Stationer's Company will make a Man liable to the Statutes of 
Bankrupts, ſee 2 Ed. Raym. 852. f | 


* By 9 and 10 W. 3. c. 44 No Member of the Eafi-India cemtary, in Reſpect of his Stock 
therein only, ſhall be a Bankrupt. | 4 | Y 


27 i 


Ce Atk. By the 5 Ge. 2. cap. 30. ſect. 39. it is provided, That whereas Per- 
Rep. 218. «ſons dealing as (e) Bankers, Brokers and Factors, are frequently intrul. 
PHF ack with great Sums of Money, and with Goods and Effects of very great 
This Ag js © Value 2 e to other Perſons, that ſuch Bankers, Brokers and Tac- 
continue * tors, ſhall be and are hereby declared to be ſubject and liable to that 
to September « and all other the Statutes made concerning Bankrupts.” 1 


2 


9 by 4 By the ſaid 5 Geo. & cap. 30. ſect. 40. it is enacted, * That no (#) 
Pa 33 * Farmer, Grafier, or Drover of Catile, or any Perſon or Perſons who is 
from or are, or ſhall be Receiver General of the Taxes granted by AR of 
thence to „ Parliament, ſhall be intitled as ſuch. to any of the Benefits given by this 
2 of « Act, or be deemed a Bankrupt within the ſame, or within any of the 
next Selon Statutes now in Force concerning Bankrupts. 
of Parlia- 9 . ö 3 8 5 6 
ment, before which it was held, that a Drover might be a Bankrupt. Jones 304. /d) See du. 
513. 8 Mod. 46. I | | | 5 | 
Note; It is provided in the latter End of the Statute of 21. Fac. 1. cap. 
"19. That that Act, and all other Acts heretofore made againſt Bankrupt, 
Fe - * ſhall extend to Strangers born, as well Aliens as Denizens, as effeQual- 
P age249 % * ly as to Natural-born Subjects, both to make them ſubject to the Laws 
2 as Bankrupts, as alſo to make them capable of the Benefit, or Contri- 
* bution as Creditors; by theſe Laws.“ 35 
For though e theſe Starutes which deſcribe a Bankrupt there have been ſeveral 
the Com- Reſolutions, eſpecially in the Common Law Courts, the Judges Alen 
miſſioners proper Expoſitors of all Acts of Parliament; and therefore 1. uſual Me- 


declare him thod when Bankruptcy is denied, is for my Lord Chancellor to order it ©. 


he may da- be tried in a Common-Law Court, on an Iffue, Bankrupt, or Not *? 
verſe it. $5 | | | | 
Palm. 325- 8 Co. 141-2 4 Inſt. 277. 


* Or by Agion of Trover, at the Suit of the Bankrupt, againſt the Aſſignees,or the Meſſenger: 


A Shoemaker is within 13 Els. cap. J. for he lives by his Credit in buy 
Oro. Eliz. a Me i and ſelling it again in Shoes, and not on his manual Labour 
268. pl. 6. only, as Labourers and Huſbandmen do; for the Thing bought and ſold 
Oro. Jac. under different Forms is the Leather; and though the „ee Labour 
= BS 2 * is employed in the Alteration of the Form, yet Men do not contract 
31. pl 1. the Labour, but for the Thing infels . 

3Mod. 330. rh | 

2 Stra- 762. 4 Burr: 2242; 1 Com. Dig- 503. 


* 
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| tail, and ſuch as get their Living by Buying and Selling; ſo that aha] akin 3 Lev. zog 


Raym. 852. 8 Mod. 46. 2Stra- 513, 809- Show. 264. Salk. 109. pl. 4. 110. Skin. 291. pl. 2. 


leu to Freight, this is no Evidence of Trade, 


/ 


3 A « * by lg 
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A Wearer and Dyer are within the Statute, for they get their living by Oro. Jac. 1 
ering and ſelling, and cheretfore may have an Action for calling chem 584. pl. C. 5 4} 
Bankrupte 3 . | ge 1 

It 0 covenants with the King to victual the Fleet at a certain Rate, 9 * 


pon” ro DIET 


and thereupon buys up a great Quantity of Proviſion, &. though with the Lirlewy's 
Surplus he victuals Merchants, yet being originally deſigned for the Ule Caſe, ad- 
«f the Navy, it will not make him a Trader within the Act; and it is one Judged: 


— 
— 


* PF 


Act or Contract only, and not a continued Trading. | ” MW 1 
„ el es owe je | 5 1 Show. Rep. 20. Com Rep. 386. S. C. I 

An Ion-keeper, as ſuch, can be no Bankrupt; for though he buys Provi- o . 
fons to be ſpent in his Houſe, yet he does not properly ſell them, but utter 54 ly 


. judged be- 


Room, Trouble, Attendance, png and Neccflaries, and therefore can- n and 
'ords, ſince there is no Trade carried Trigg. 
on by Buying and Bartering Commodities; and though in this Caſe a Jury 3 Mod: 327% 


R 
—W— IE RE Eh, 
"2 * 8 5 : 


ſhould find that the Inn-keeper got his Living by Buying and Selling, it 1 149. 
would not bring him within the Statute, for the Reaſons aforeſaid, 1 


| | | 8 Mod. a6, 
43. 2 Will. Rep. 308. 3 Will. Rep. 298. pl. 55. 12 Mod. 159, 307%. Ld. Raym. 285. 2 Ld. 


Comb. 181. And in theſe Books it is ſaid, that there is no material Difference between an Inn- 
keeper and a Maſter of a Boarding School, who buys and dreſſes Proviſions for young Scholars. See 
Ld, Raym- 287, 852. 2 Wilſ. 169. 3 Wilf. 146. 1 Brown's Chanc- Caf. 174. 1 Term Rep. 3% 


A Carpenter that ſells wrought Timber ſeems to be within the Statute, 3 Mod. 188. 
for he fell the Materials, though altered by his Workmanſhip, ſo chat he |; 

pe his Living by Buying and Selling out the Timber ; but otherwiſe it | 
cems 1t 18 of a mere working (2) Carpenter. | 


* 
* 
1 


| (a) But a 
Ship-Carpenter is. Ld. Raym. 241. 


The Buying Part of a Ship makes no Trading, becauſe it is no Buying 

_ Selling —_— the Statute ; but _ Buying OR Ga ow _ the 8d nn. 

arty's employing it in carrying and recarrying Goods for himſelf, is an Vt. 

Evidence of Trade, becauſe 8 ing Importation of Goods is e 

the Buſineſs of a Merchant; but if a Man buys a Part of a Ship which he à Trader. 
fir their is no Exportation or cannot be 

Importation ; but if a Man repairs a Ship, which is uſual on the Credit of made Bank- 

the Bottom, and afterwards takes a Share 1n it * Debt, and employs the wig \ 

Ship in Exportation, it has been held by ſome, that ſince in this he is com- Com. 4% 

pul having no other Way to obtain his Debt, that it ſhall not be taken Atk. Rep. 
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vidence of Trading, becauſe this is only accidental, and not the egy | 
Way the Party hath put himſelf in to get his Livelihood. | Te Rays | 
| | Holt. 360. 


Pl. 4 12Mod. 443. Sel. Caf. in Chanc- 46. but a Feme Covert in Londen, being a ſole Trader 
ng to the Cuſtom, may - La Vie v. Philipps, M. 6 G. 3. K. B. 2 Blacks Com. 47% 80 

= gg of a Freeman of Londen, if ſhe trades ſeparately from her Huſband. Atk. Rep. 
110. , f 3 Wa 5 "=P ; 
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* A Man's Buying and Selling brings him not within the Statutes, for *Page250 
they intend ſuch as gain the greateſt Part of their Living thereby ; and March as. - 
therefore where a Farmer (by boughe and ſold Cattle, it was adjudged that Oro. . 

was not a Bankrupt, for a Farmer is (e) not within the Statutes, becauſe Fa di 
63). (6) See 8 c. 30. ſ. (e) But f edle in Buying, and; Selling amines ©. 
Woot, We as ” boy, thoſe 8 * be Panke t Str. 15 W Buy- 
my and Selling Stock will not make one a Bankrupt. 2 Will. Rep. 308. h | 
e ; be 
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he only ſells the Profits 8 raiſed from the Ground; and if he buys 
in Commodities, and fells them again, this is only accidental. 
Pam. 325 It a Man contracts a Debt while he is a Trader, and after leaves off, 
Vent. , And lives upon his Eſtate in the Country, and after abſconds for this Debt, 
Lev. 37- he is a Bankrupt, becauſe he lived by his Trade when the Debt was con. 
Sid. 411. tracted; but if a Merchant leaves off his Trade, and after contracts Debrs, 
Sir Rebert and then ſells off the Surplufage of his Goods, but hath neither Factor, 

| Caſs. Correſpondent nor Packer, he is (4) no Bankrupt. | | 
1 3 Keb. 451. 1 : 

, (2) Tamen L. For in Vent. 166. where the ſame Caſe comes on again, the Court holds that he is 2 

| Bankrupt ; otherwiſe the Miſchief would be great; for Men cannot take Notice when another 

| withdraws his Trade, or when he commands his Factors beyond Sea to deal no farther for hin; but 

a they ſeeing great Quantities of Goods and Merchandize in his Hands, are apt to truſt him; ſo that 

| is fat they ſhould be relieved by the Statutes — „ | 


Sid. 411. If a Trader gives over his Trade, and then contracts Debts, and then 
Vent-5- goes into Trade again upon a new Stock, it ſeems upon the Petition of 
— Pub uch intermediate Creditors he cannot be made a Bankrupt, becauſe ſuch 
2 Perſon | Creditors did not truſt him upon the Credit of his Trade. 
leavesgoods | 5 5 „ | | | 
in the. Hands of another to be diſpoſed of, and is to be Partner with him in Loſs and Gain, he may 
be a Bankrupt; for he ſtill carries on his Trade by Proxy. Palm. 325. But the having of a joint 
Stock does not makea Bankrupt, without ſome Proof of a Diſpoſal thereof; for otherwiſe there 
is no Commerce driven · 2 Keb. 487. F 


= _ 
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Palm. 325. f a Trader becomes Security for another, he is a Bankrupt within the 

7 55 Statute, becauſe he is truſted upon the Reputation of his Stock and Deal- 
ings, as well where he is Security, as where . contracts for his own Debts. 

A Man buys in Eugland only, and ſells in Vrela: d, he may be a Bank- 

t, for many Merchants buy beyond Sea, and ſell in E gland only, and 

— £24 others buy here, and ſell beyond Sea; for it is Trading that makes a Man 

and Andey. capable of being a Bankrupt. | | 
3 \ 


2 Jones 141-S. C. 2 Vern- 162. S. C. cited- 


Rong A Gentleman of the Temple went from thence to Liſbon, where he turned 
pl. 4. Bid Factor, and traded to England, and broke; it was infiſted upon that the 
and Sedg- Statutes of Bankrupt did not extend to Perſons out of the Realm, the 

rel, ona Subject of them being Caſes of Arreſts, Outlawries, and depariing the 
Flr ee Realm; and that the 21 Fac. 1. c. 19. which extends to Aliens, is to be un- 
rh ol derſtood of Aliens here; but the Court held him a Bankrupt, by reaſon of 
the Autho- his Trading hither and back again, which gained him a Credit here. 
rity of this | OT ' 

Cafe, in the Matter of Aſiley a Bankrnpt, $ 0 late Lord Chancellor Hardgvicke, MSS. Mich. 173), 
See Beaxer's Lex Mercator, Rediviv, 488. Atk. Rep. 82. pl. 31. Executor not liable to be Bank- 
rupt on Account of his Teſtator's Eſtate. Comb. 185. How. Rep. 294. Denying one's Self to 2 
Creditor at Eleven o Clock at Night, is no AQ of Bankruptcy. Atk. Rep. 20 1. pl. 104 f Stopping 
Payment by a Banker is no AR of Bankruptcy- 2 Black. Com. 479. 5 Vin. Abr. 61. pl. 12. Moſe- 
ley's Rep. 3. Sel. Caf. in Chan. 422. 11 Mod. 138. See Will. Rep. 254. 10 Mod. 161 245. 
L. C. B. Gilb. Caſ. 323. Alk. Rep. 102. pl. 51. Drawing and redrawing Bills of Exchange for 
large Sums, and continuing it, is 2 Trafficing in Exchange, and Trading which will make 2 Man 
liable to become Bankrupt- Atk- Rep. 178. pl. 72. Cs 

, * 8 


FT This muſt mean one ſingle AA, and a Denial not for Fear, Te. 


Palm, 325. Tf a Man keeps his Houſe for a long Time, this does not immediately 
make him a Bankrupt; but if he conceals himſelf within his Houſe but for 

2 Day, or Hour, to delay or defraud his Creditors, he is a Bankrupt. 
| Cro. Eliz. If there be a Proceſs out againſt a Merchant, who thereupon keeps Houſe 
to ſave himſelf from an Arreft, and after goes out to Market, and other 


13. 
2 mg Places, but hearing of a new Proceſs keeps Houſe again, and pon . 


2 SiG 177. Stra. 89. Cook, Bankr. Laws, 52. 1 Atk- 201. Bull. N. P. 39. - 


TY 


N U Lo} 


lagu tif Cur, He is no Bankrupt, becauſe the Keeping in Houſe is an 

Act of Bankruptcy, for which a Commiſſion might have been taken Gut at 

hat Time, yet by his going abroad it is afterwards purged ; for though 8 

the Statute makes the Keeping of Houfe an Act of Bankruptcy, yet it mult 4 gee the 

be underſtood of a Keeping in order to-conceal himſelf }. next Caſe. 
I A. commits a plain Act of Bankruptcy, as keeping Houſe, &. though Page 251 

he after goes abroad, and is a great Dealer, yet that will not purge the firft Salk: 110. 

Act of Bankruptcy, but he will fill remain a Bankrupt; but if the Act was e 42. 

not plain, but doubful, then pong abroad and Dealing, Sc. will be an Evi- Ji, ruled 

deuce to explain the Intent of the firſt Act; 

Creditors, and keep out of the Way, it will not be an Act of Bankruptcy 2 an 


ſſue diredt- 


within the Statute: Alſo if after a plain Act of Bankruptcy he pays off, or n 

compounds with all his Creditors, he is become a new Man. 8 
It a Man permit himſelf to be outlawed, to the Intent or Purpoſe 30 de- Keb. 11. 

fraud his Creditors of a juſt Debt, it is one of the Cauſes of Bankfuptey; Bradferd's 

ſo that on a Special Verdict, if a Jury find that he was outlawed, and do Gul . 

not find that it was in fraudem Creditorum, that is not a ſufficient Finding wy ee 

to make him a Bankrupt; becauſe the Intent of the Statute was, that it gain the 


9 
Bankrupt» 


muſt be ſuch an Outlawry as the Debtor permits by keeping out of the Toru an _ 


Way to defraud his Creditors. - | 


2 Stra. dog. Removing Goods for fear of an Execution, no A of Bankruptcy. Ld. Raym. 228. 


Neglefting to make Satis faction for an 1 Debt of 100l. within two Months after Service of _— 
Proceſs, for ſuch Debt, upon any 77 


he vigular or common Alehouſe-Keeper, cannot, as ſuch, be a Bankrupt. Perkins v. Profiler 
and another. Vide 2 Wilſ. 382. By the Stat. 4 Geo. 3. c. 33. Members of Parliament are made 


_ to the Bankrupt Laws; but not ſubje to Arreſt, except in Caſes made Felony by thoſe _ 


% 


— 


„ 
— 


(B) Df the Commiſſion of Bankrupt ; and herein 
of the Creditors who map obtain it, and what 
they are to do previous thereto. 7 


THE Commiſſion of Bankrupt, which arms the Commiſſioners with 

* all the Power they are to exerciſe over the Bankrupt and his Eſtate, 

1s to be granted by the Lord Chanceller, Lord Keeper, or Commiſſioners | 

of the Great Seal, on the Application of Creditors (4) only; and this is a (%) For if 


Mater not diſcretionary, but to be granted (/) de Jure. Da 
| wear 
ſuch a one is a Bankrupt, yet a Commiſſion cannot be awarded without a Petition from the Credi- 


tors for that Purpoſe. 2 Chan. Ca. 190. (5) As if the Words of the Ad had been, ſhall or ought 


i grant. "Vern, 152. 2 Chan. Ca. 191. . » 


4: the 34 H. 8 cap. 4. The Lord Chancellor, Treaſurer, &c. were to 

5 n wich the Bankrupt's Lands and Goods for Payment of his 

« ” ; 2. 5 5 

: And by the 13 Elia. cap. 7. The Lord Chancellor or Keeper, upon Commi 


* Great Seal, to 3 honeſt and diſcreet Perſons, who, or the moſt ſuperſ- 
| 1 


reat 
of them, may take ſuch Order with the Body, Sc. yy 4 8 


f 


—— ————— es» a 
F FI Bas, ob en LIAN YR wr + . 


n 


rſt Act; for if it was not done to de fraud Halt, Ch. 


BS. pe 


er having Privilege of Parliament. Stat. 4 Geo. 3. c. 33. 7. 


Wherefuch 
Complaint in Writing, ſhall have Power, by Commiſſion under the fon maybe 
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1 M NK R Ur * 
By the sth. Geb. 2. cap. 30. ect. 44. it is enaCted, ** That no Commiſſion 


Nez Chan- of Bankrupt fball abate bx the Death of the King; and thatif it ſhall be 


Ca: 195 „ neceſſary to renew any ſuch Commiffion by realon of the Death of the 


: By the 1 . Oe” 1 4 p 
| N $i 5. © Commiiſtaners named in fuch Commiſſion, fo that a ſufficient Number 


The Com- of Commiſſioners ſhall not be Iiviag who can act therein, or for any other 
miltioners « Cauſe; in every ſuch C:ſe ſuch Commiſſion ſhall be renewed; and but 


ron © half of the (e) Fees uſually paid upon granting or obtaining of Comnil. 


* 


ter 15 ' 
Ke _— “ fions of Bankrupt, ſhall be paid tor any ſuch renewed Commiſſion.” 
Bankrupt- On a joint Commiſion againſt two Bankrupts, they muſt be each found Bankrupt, 
and though one of them ſhould die, the Commiſſion may ſtill go on, but if one of the joint 
Traders be dead at the Time of taking out the Commiſſion, it abates, and is abſolutely void, 
Atk. Rep- 97. pl. 44 (e) By this Statute a Maſter in Chancery is to ſettle the Fees of the Clerk 
© the Commillion. | | | 


Tube 5 Gee. 2. cap. 30. ſect. 23. for preventing the taking out Com- 
miſſions of Bankrupt maliciouſly, enacts, That no Commiſſion of Bank- 

* rupt ſhall be awarded againſt any Perſon whatſoever, upon the Petition 

ol one or more Creditors, Tate the fingle Debt of the Creditor, or of 
two or more Perſons, e, e e petitioning for the ſame, do amount 

* tothe Sum of one hundred Pounds, or upwards; or unleſs the Debt of 


| *Page252 « * two Creditors fo petitioning as aforeſaid, ſhall amount to 1504. or up- 
| | * wards; or unleſs the Debt of three or more Creditors ſo petitioning, 2s 


* aforeſaid, ſhall amount to 2009. or upwards, and the Creditor or Cie- 
He whohas ** ditors, petitioning for fuch Commiſſion, ſhal}, before the ſame ſhall be 
the Body in granted, make an Affidavit, or (being one of the People called ker) 


jane” vibe , make a ſolemn Affirmation in Writing, before one of the Maſters o 
petitioning ** the High Court of Chancery (which Oath or Affirmation they are hereby 
Creditor, © impowered to adminiſter ; and which ſhall be filed with the proper Of- 
e ve ficer) of the Truth and Reality of ſuch his, her and their reſpective Debt 
my de and Debts; likewiſe give Bond to the Lord Chancellor, Lord Keeper, or 
Statute © Commillioners of the Great Seal, for the Time being, in the Penalty of 
Law 189. * 200). to be conditioned for proving his, her, or their Debts, as well by 
ADebt con-“ the Commiſſioners named in fuch Commiſſion, as upon a Trial at Lav, 


traftedafter « jn caſe the due iſſuin forth of the ſame ſhall be conteſted and tried; and 


10 plead «alſo for proving the Party a Bankrupt at the Time of taking out fuch 
ey, no Commifſſion, and further to W on ſuch Commiſſion, as by the Act 


' Ground for“ is directed; and if ſuch Debt or Debts ſhall not be really due or 12 50 
e 


e ee * or if, after ſuch Commiſhon taken out, it cannot be proved that 

2Stra- 544. Party was a Bankrupt at the Time of the Iſſuing the ſaid Commiſſion; 
Note of but on the 2 it ſhall appear that ſuch Commiſſion was taken out 
Hand of © fraudulently or maliciouſly; that then the Lord Chancellor, Lord Keeper, 
ove ix « gx Commiſſioners of the Great Seal, forthe Time being, ſhall and may, 
oe upon the Petition of the Party or Parties grieved, examine into the ſame, 
Ground for and order Satisfaction to be made to him, her or them, for the Damages 
a Commiſ- by him, her or them ſuſtained; and for the better Recovery thereol, 


fon · ** may, in caſe there be Occaſion, aſſign ſuch Bond or Bonds to the Party 


. N = or Parties fo petitioning, who may ue for the ſame in his, her or their 


' contra. A Name and Names.” 


Note given | | 5 s „ is 
before an AR of Bankruptcy, though indorſed after, is a Debt upon which the Indorſee may take 
ont a Commiſſion againſt the Drawer. Atk. Rep. 73 pl. 2. id. 126. pl. 70. Aſſignee oſ a Bond can- 
not petition for a Commiſſion. 2 Stra. 899. Select Caf. in Chan» 6. Executor of Bankrupt, 
waleſs Commiſſion againſt his Teſtator be ſuperſeded, cannot take out one for a Debt due to the Tet- 
tor. Ack. Rep. 100. pl. 49. I . FF FS EEE 


% 


* Promiffory Notes, or other Perſonal Security for their Money, paz. 
* able at a future Day, who by the 7th Ge. 1. cap. 31. are enabled i 
come in as Creditors, and allowed to diſcount ſuch Debts, * 


„%% TXU. Bile; Bonk, 
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« 5 fer Cents Ge. may (though diſabled by che Statute) petition for, or 
„Join with others in petitioning for any Commiſſion of Bankrupt.“ 
And by the ſaid Statute 5 Geo, 2. cap. 30. ſect. 24. For preventing Fraud 

1 Creditors, in extorting their whole Debts from the Bankrupt, or that one 
(roliter ſhould be preferred before anther, it is enatted, © That if any Bank- 

« xupt or Bankrupts ſhall, after 1fſTuiug of any Commiſſion againit him, her, 
« or them, pay to the Perſon or Perions who ſued out the ſame, or other- 

« wiſe give or deliver to ſuch Perſon or Perſons Gouds, or any other Satiſ- 
faction or Security for his, her, or their Debt, whereby ſuch Perſon or 

« Perſons, ſuing out ſuch Commiſſion, {hall privately have and receive more 

in the Pound, in reſpect of his, her or their Debt, than the other Credi- 
« tors; ſuch Payment of Money, Delivery of Goods, orgiving greater or other 
Security or Satisfaction, ſhall be deemed and taken to be ſuch an Act of 

« Bankruptcy, whereby, on good Proof thereof, fuch Commiſſion ſhall an 
may be ſuperſeded; and it ſhall be lawful for the Lord Chancellor, Lord 

« Keeper, or Commiſſioners for, the Cuſtody of the Great Seal, to award to 

« any Creditor or Creditors petitioning, another Commiſſion; and ſuch 

« Perſon or Perſons ſo taking or receiving ſuch Goods or other Satisfaction, 

« as aforeſaid, ſhall ferfeit and loſe as well his, her, or their whole, Debt, 
„as the Whole, he, ſhe or they ſhall have taken or received, and ſhall pay 
back and deliver up the ſame, or the full Value thereof, to ſuch Perion 

* or Perſons as the ſaid Commiſſioners, acting under fuch new Commiſ- 

« fon ſhall appoint, in Truſt for, and to be divided amongſt, the other 

« of the Bankrupt's Creditors, in Proportion to their ref &ive Debts.” . 

* Alſo by ſect. 25. it is enacted. That the Creditor or Creditors *Page25 3 

* who ſhall petition for and obtain any Commiſſion of Bankrupt, ſhall 5 
be, and is and are hereby obliged, at his, her or their own Coſts and Ex- 
pences, to ſue forth and proſecute the ſame, until an Aſſignee or Aſ- | 
* fiznees ſhall be choſen of ſuch Bankrupt's Eſtate and Effects, aud the 
Commiſſioners to be named in any ſuch Commiſſion, ſhall at the ſame 
„Meeting which ſhall be appointed for the Choice of the Aſſignees, 
* aſcertain ſuch Coſts, and by Writing under their Hands ſhall rec and 
Vorder the Affignee or Aſſignees of ſuch Bankrupt's Eftate, who is and 

* are hereby required to pay and reimburſe ſuch petitioning Creditor or 
© Creditors, fuck his, her or their Coſts and Charges as aforeſaid, out of 
the firſt Monies or Effects of the Bankrupt that ſhall be got in and re- 

* ceived under the ſaid Commiſſion ; and every Creditor of the ſaid Bank- 

© rupt ſhall be at Liberty to prove his, her or their Debt or Debts under 

* the ſaid Commiſſion, without paying any Contribution or Sum of Mo- 

* ney whatſoveve for or on Account of ſuch Debt or Debts.” 8 
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(C) Df the Commiſſioners, their Duty; and here⸗ 
in of the Power they map exerciſe over the 
_ Bankrupt and others in diſcovering his Eſtate. 


TAE Commiſſioners, by the 5 Geo. 2. cap. 30. ſect. 43. before they TheirCom- 
proceed in the Execution of any Commiſſion of Bankrupt to miſſion and 
: them direRed, ſhall each of them take the following Oath. IA. >. ao as f N 
\ fear that I will faithfully, im partially and honeflly, accordingly to the beſt f Ag 
ny Still and Knowledge, exccute the ſeveral Powers aud T rufts repoſed of partia- "2 
is m, &; a Commiſſioner in a Commiſſion of. Bankrupt againſt — and _ ment which 2 

| 77 1 1 | © without . 


» +» = 
RS 
. 6 


LANKE TT ST. 
ng tbe © without Favour or Affection, Prejudice or Malice. Which Oath any tuo 


purſued, or © or more of the faid Commiſſioners are impowered and required to ad- 
_— * miniſter to each in the ſame Commiſſion named and authorized of 
to the Ac. * Which they are to enter a Memorial figned by them re ſpectively, amo 
tion of the their other Proceedings. ; | | 'S 
2 : | 4 i „ oe mg 
rieved; for he hath no other Remedy. 4 Inſt. 255. But if in their Proceedi commi 
Miſtake. which appears to be only pi; erm of hate Judgment, they OP nat. to an . 
Comb. 390. Ld. Raym. 99, 153- 2 Stra. 1005. Salk. 348. pl. 3. 5 Mod. 308. Carth. = : 
(a) Though By the 13 Alis. cap. 7. ſect. 5. © The Commiſſioners may call before 
ach Per- them, by ſuch. Proceſs, Ways or Means as they think proper, any Perſon | 
fons have « ſuſpected to have any of the Bankrupt's Eſtate, Sr. in his Cuſtody, or 
— 1 7 to be indebted to him, and upon Oath, or (a) otherwiſe, examine ſuch 
the Com. © Perſons of the Certainty thereof; and by the laid. Statuts, if ſuch Perſon 
miſfioners, & re fuſe to ſwear, or, ae (b) diſcloſes not the whole Truth, he 
yet a Bill © ſhall forfeit double the Value of the Goods, to be levied by the fave 


bor Diſco- 4% Statute. He that fraudulently demands or detains .any of the Bank- 


- 


| 22 5 8 * rupt's Goods, Sc. ſhall forfeit double the Value. 


ters may be . : 
Med againſt them in Chancery. 2 Chan. Ca. 73. (5) Muſt diſcloſe and anſwer direQly to the 
Queſtion put to him. Vent. 324. Eg 
| B. the 1 Fac. 1. cap. 15. * They may examine the Bankrupt upon In- 
_ * terropatories touching his Lands, Sc. and by the ſaid Statute, if he re- 
i fuſes, Sc. they may commit him, Se. . 
*Pagez54 And by the 1 Fac. 1. cap. 15. If any Perſon, after Warning, refuſes 
This A& or comes not before the Commiſſioners to be examined, Sv. having no 
continues Excuſe to be allowed by the Commiſſioners at their Meeting, or having 
in Force, „Warning of any other Meeting of the Commiſſioners, appears not before 
mn Hh «© them, 2 ro. hey lawful Impediment to be allowed as aforeſaid, they 
fands nee may direct their Warrant, Sc. to apprehend and bring him before 


fubſequent 5 5 
"ai N „them, Se. or if being before them, he refuſes to be ſworn or to anſwer 


_ 2Bur- 1224 © interrogatories, he ſhall be (a) committed to ſuch Priſon as the Com- 
6a) A. was miſſioners think fit, until he Mall ſubmit and be examined, &c. 
ſummoned _ nee” 5 . 4 a 

before Commiſſioners of Bankrupt, and the Queſtions demanded of him were, firſt, to give an Ac- 


count of all Matters which he kuew concerning the Bankrupt's Eftate ; ſecondly, when and in 
what Manner did he aid and abet the Bankrupt in carrying away his Effects, or in imbezling or 
concealing the ſame, to which he refuſel to anſwer ; becauſe the firſt was too general, and the 
ſecond tended to accuſe himſelf, and bring him within the 13 Eliz. c. 7. which gives a Penalty 
of double the Value of the Goods againſt him who conceals them; for which Refuſal the Com- 
miſſioners committed him; and their Warrant of Commitment concluded ha? he le commutted 
until he conferm to the Authority of the Commiſſioners, On an Habeas Corpus brought by 4. in B. R the 
Court incline that a Witneſs was not to pay univerſal Obedience to all Queſtions aſked him by 
the Commiſſioners ; nor was he to anſwer to any Thing which tended to accuſe himſelf; but for 
the Concluſion: of the Warrant of Commitment, they held clearly that he ſhould be diſcharged; 
for the Ad directs hat he ſhall remain without Bail until he ſubmit to the e ares to be examined, 
which being a particular Authority, and in Reſtraint of Liberty, ought to be conſtrued rialy, 
and the very Words of the Statute purſued. 5 Mod. 308. Salk. 348. pl. 3- Comb. 390. Set. & 
Rem. 236. pl. 278. Carth. 153- Ld. Raym. 99, 100. Caf. Temp. Holt 94. pl- 3- See Seſ. Cal. 
331. pl. 264. 2 Stra. 880. Barnard X. B. 398. 2 1.4. Raym. 851. See the Queſtion propoſed by 
the Commiſſioners to Perrot a Bankrupt, in 2 Bur. 1122. _ 
LY By the 21 Fac. 1. cap. 19. The Wife of a Bankrupt ſhall be ex 
1 * mined; and for not coming or refuſing to be ſworn, &. ſhall incur the 
of « ſame Penalty as other Witneſſes. 1 I 
FileaShow. By the 1 Fac. 1. cap. 15. The Commiſſioners, in Caſe of Reſiſtance, 
247. that it may break, or by Warrant under their Hands and Seals authorize other 
is only the * to break open any Doors, Sc. where the Bankrupt or his Goods, G. 
us wo; th * are, or are reputed to be. . „ 0 
wn flouſe By the 5 Geo. 2. cap. 30. ſe@. 16. it is enacted. That the Comm” 


thev can : . - | 
break ohen. fioners, or the major Part of them, may examine as well by or : 
et 


Qzere. The * Mouth, as on Imerrogatories in Writing, all and every Perſon ol!“ 
Power of : ' fous 
the : . 
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« ſons againſt whom any Commiſſion of Bankrupt is or ſhall be awarded, Commiſ- 
« rouching all Matters relating to the Trade, Dealings, Eſtate and Effects oners do ex- 
« of all and every ſuch Bankrupt and Bankrupts; and alſo to examine, in 3 
« the Manner aforeſaid, all and every other Perſon duly ſummoned before, is not lot 
« gr preſent at any Meeting of the ſaid Commiſſioners, or the major Part ed, and con- 
« of them, touching all Matters relating to the Perſon, Trade, Dealings, fined with- 
« Eſtate and Effects of all and every ſuch N and Bankrupts; and ee l 
any Act or Acts of Bankruptcy committed by him, her or them; and him to ſub- 
alſo to take down or reduce into Writing the Anſwers of verbal Examina- mit to be 


tions of every ſuch Bankrupt or other Perſon had or taken before them examined. 


Bafhreſaid; which Examination ſo taken down or reduced into Writing, Theu may 


% the Party examined ſhall, and is hereby required to ſign and ſubſcribe : cope him 


and in Caſe any ſuch Bankrupt or Bankrupts, or other Perſon or Perſons further An- 
„ ſhall refuſe to anſwer, or ſhall not fully anſwer to the Satisfaction of the ſwer after | 
« Commiſfioners, or the major Part of them, all lawful Queſtions put that Time. 
* to him, her or them by the {aid Commiſfioaers, or the major Part o 
% them, as well by Word of Mouth, as by Interrogatories in Wiidng, or 
« ſhall refuſe to ſign and ſubſcribe his, her or their Examination fo taken 
* down or reduced into Writing as aforeſaid, (not having a reaſonable 
« Objection either to the Wording thereof, or otherwiſe, to be allowed by 
* the ſaid Commiſſioners) it ſhall and may be lawful to and for the ſaid 
* Commiſfioners, or the major Part of them, by Warrant under their 
„Hands and Seals, to commit him, her or them to ſuch Priſon as the 
* ſaid Commiſſioners, or the major Part of them, ſhall think fit, there to 
* remain without Bail or Mainprize, until ſuch Time as ſuch Perſun or | 
* * Perſons ſhall ſubmit him, her or themſelves to the ſaid Commiſhoners, *Page255 
and full Anſwer make, to the Satisfaction of the ſaid Commiſſioners, to 
all ſuch Queſtions as ſhall be put to him, her or them as aforeſaid, and 
* ſign and ſubſcribe ſuch Examination as aforeſaid, according to the true 
* Intent and Meaning of this Act. | | 
Provided always, That in Caſe any Perſon or Perſons ſhall be com- Sed. 17. 
* mitted by the ſaid Commiſſio:ers for refuſing to anſwer, or not fully 
* anſwering any Queſtion or Queſtions put to him, her or them by the 
* ſaid Commiſſioners, by Word of Mouth or on Interrogatories, that the 
* ſad Commiſſioners ſhall in their Warrant of Commitment ſpecify ſuch 
* Queſtion or Queſtions. : | : | 
Provided alſo, That in Caſe any Perſon or Perſons committed by the Sect. 18. 
* Commiſſioners Warrant, by Virtue of this or any other Acts now in 
„Force concerning Bankrupts, ſhall bring any Habeas Corpus in order to 
* be diſcharged from any lach Commitment, and on the Return of any 
ſuch Habeas Corpus there ſhall appear any ſuch Inſufficieney whatſoever 


1124. 


in the Form of the Warrant, whereby ſuch Perſon was committed by 


* Reaſon whereof the Party might be diſcharged of ſuch Commitment, 
* that then it ſhall and may be lawful for = Court, or Judge, before 
vhom ſuch Party ſhall be brought by Habeas Corpus as aforeſaid, and 
* ſuch Court or Judge ſhall, and 1s oy required by Rule, Order or 


arrant, to commit ſuch Perſon or Perſons to the ſame Priſon, chere 


o remain as aforeſaid, unleſs it ſhall be made appear to ſuch Court or 


i Judge, by the Party committed, that he, ſhe or they have fully anſwered 
; all lawful Rn ut to him, her or them by the ſaid Chmmiſlioners; 
r in Caſe ſuch Peron was committed for not ſigning his, her or their Statute, 2 
: Examination, unleſs it ſhall appear to ſuch Court or Judge, that che Gasler te- 
_ any ſo committed had a good and ſufficient Reaſon for — to ſign fuſing to 
de ſame: and in Caſe any Gaoler or Keeper of any Priſon, to whom ew or 
_ WF ſuch Bankrupt or Bankrupts, Perſon or Perſons ſhall be commined en Pri. 
| % aforeſaid, ſhall wilfully ſuffer ſuch Bankrupt or Bankrupts, Perſon or ner to 2 
erſons to eſcape from ſuch Priſon, or to go without the Walls or Doors Creditor, 

: « of ſorfeits iool 
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'* of the ſail Priſon, until he, ſhe or they ſhall be duly diſcharged as afore- 
e ſaid, ſuch Gaoler or Keeper ſhall for ſuch his Offence, being duly ton 


victed by Iadictment or Information, forfeit :5000. for the Uſe of he 
N yr bp of ſuch Bankrupt or Bankrupts . 


> ; 


Bx ect. 20. it is enacted, © That all and every Perſon and Perſons, 
1 le ſhall, at any Time after the Time allowed to ſuch Baukrupt to 
5 © ſurrender and conform himſelf as the Act directs, voluntarily come and 
„ make Diſcovery of any Part of ſuch Bankrupt's Eitate, not before come 
* to the Knowledge of the Afﬀignees, either to the ſaid Aſſignees or to the 
Commiſſioners, or the major Part of them, ſhall be allowed 5 per Cent. 
and ſuch further and other Reward as the Aſſignees, and the major 
Part of the Creditors, ſhall think fit to be paid out of the neat Proceed 
of ſuch Bankrupt's Eitate, and the Aſſignee or Afſignees ſhall be al- 

* lowed the fame in their Accounts.“ i 
Alſo by /ed&. 21. For the better Diſcovery of the Eftate of a Baukrutt, 
e it is enacted, That all and every Perſon or Perſons who ſhall have ac- 
n cepted of any Truſt or Truſts, and ſhall wilfully protect or conceal any 
« Eitate Real or Perſonal of any Perſon or Perſons becoming Bankrupt, 
from his her or their Creditors, and ſhall not within forty-two Days next 
1 after ſuch Commiſſion ſhall iſſue forth, and Notice thereof be given in 
the London Gazette, diſcover and diſcloſe ſuch Truſt and Eftate in Wri- 
« ting, to one or more of the Commiſſoners or Aſſignees of ſuch Bank- 
N Bankrupt's Eftate, and likewiſe ſubmit him or herſelf to be ex- 
«* amined by the Commiſſioners, in and by the Commiſſion authorized, or 
*Page256 © * the major Part of them, if thereunto required, and truly diſcover the 
| « ſame, ſhall forfeit the Sum of 100. and double the Value of the Eftate, 
NV either Real or Perſonal, ſo concealed, to and for the Uſe and Benefit of 
« the ſaid Creditors, to be recovered by Action of Debt, in any of his 
« Majeſty's Courts of Record at Weftminfter, in the Name of the Aſſignee 
or Aflignees of the ſaid Commiſſioners, in which Caſe full Coſts ſhall 

* be allowed to either Party.“ e FORE ee 


N - 4 
= FEI 


| ) Df the Aft es; and herein of the Manner 
73 2 i jp gs and Time of chuüng them. ms 
By s Gee. Be 


2. B Y the 5 Geo. 2. cap. 30. ſe. 26. it is enacted, That where any 
ig Commiſſion of Bankrupt ſhall iſſue out, the Commiſhoners therein 
tor, or any named, or the major Part of them thereby authorized, ſhall forthwith, 
on his Be- © after they have declared the Perſon or Perſons, againſt whom ſuch Com- 
half, to have “ miffion ſhall iſſue, a Bankrupt or Bankrupts, cauſe Notice thereof to be 
Vote in given in the London Gazette, and Ihall 1 a Time and Place for the 


dad Ne. Creditors to meet, which Meeting for the City of London, and all Places 


46 


his Debt 
10l. Com- 
miſſioners 
upon the 
Day for 


ſitnees are 


Debt, bu 


of an Aſſig- 
nee, unleſs 


amounts to « 


chuſing Aſ- «, 


not 0 exa- 
mine rriti- 
callyintothe it 
tto 3h ; ; N s 


« within the Bills of Mortality, ſhall be at the Guildhall of the ſaid City, 
* in order to chuſe an Aſſignee or Aſſignees of the ſaid Bankrupt's Eftate 
and Effects, at which Meeting the Commillioners ſhall admit the. Proof 

of any Creditor's Debt that thall live remote. from the Place of ſuch 
Meeting of the Commiſſioners, by Affidavit, or (being of the People 
called Quakers) by ſolemn Affirmation; and alſo permit any Perſon duly 
authorized by Letter of Attorney from ſuch Creditor, (Oath or Affirma- 
tion being made of the due Execution thereof, either by an Affichvit 
„ ſworn, or Affirmation made, before a Maſter in Chancery, Tiny” 5 


40 


Ao #1 : 


1 1 * 1 A Ur 


« Extraordinary, or before the Commiſſioners viva voce; (which Oath or admit Cres 
« Affirmation they are hereby reſpectively authorized to adminiſter) and in be > 8 
« caſe of Creditors e a5 ee n Parts, ſuch Affidavits or ſolemn Af- ut 20 


: f is d 
« firmations to be made before a Magiſtrate where the Party ſhall be 3 3 


« refiding, and ſhall, together with ſuch Creditor's Letter of Attorney, they are li- 
« he atteſted by a Notary Publick,) to vote in the Choice of an Aſ- Rom to an 
« ſionee or Aſſignees of ſuch Bankrupt's Eſtate and Effects, in the Place . eee 
« and Stead of ſuch Creditor; and the Commiſſioners, or the major Atk. Rep. 

« Part of them authorized, ſhall aſſign over ſuch Bankrupt's Eftate and 68. pl. 24. 
Effects unto ſuch Perſon or Perfon's as the major Part in Value of Ape 

« ſych Creditors, according to the ſeveral Debts then proved, {hall chuſe — 0 8 | 
« 25 aforeſaid ; and the Aﬀignee or Aſſignees ſo choſen, ſhall be obliged Embezle- 
"to keep one or more diſtin Book or Books of Account, wherein he ments of 

« or they ſhall duly enter all Sum and Sums of Money, or other Effects their Agent, 


: « which he or they ſhall have got in or received out of the ſaid Bankrupt's b 
1 „Eſtate; to which Book or Books of Account every Creditor, who the Creck- 
, « ſhall have proved his or her Debt, ſhall at all ſeaſonable Times have tors. 
t free Reſort, aud inſpect the ſame as often as he or ſhe ſhall think fir.” = Rep. 
n jenee ſeparately anſwerable only for what he receives. Atk. Rep. J. 36. | 
mY eee Roald be inſerted in the Aſſignment, for the — n 2 
. teipellive Aſſignee. Atk. Rep. 90. And there ought alſo to be a Covenant from the Aſſignees that 
they will pay the Monies they Teceive out of the- Bankrupt's Eitate, as often as they amount to 
4 the dum according to the Directions of the major Part in Value of the Bankrupt's Cre- 
r ditors who ſhall be preſent, at the Meeting for the Choice of Aſſignees. The Court will not ſer 
16 ide the Choice of Aſſignees becauſe ſome of the Creditors live beyond Sea. and had ho Opportu- 
e, tityof voting. Atk. Rep. 91. pl. 49. Or only remote from Landen. id. ga. 
5 By ſect. zo. it is further enacted, That it ſhall and may be lawful 
for the Commiſſioners, or the major Part of them, as often as they 
ll * ſhall ſee Cauſe, for the better preſerving and ſecuring the Bankrupt's 
* Eftate, unmediately to appoint one or more ne pn or A. *Page257 
" fignees of the Eſtate and Effects, or any Part thereof, which Aſſignee | 
= wor Aſſignees, or any of them, ſhall or may be removed or diſplaced at 
* the Meeting of the Creditors, ſo to be appointed as aforeſaid, for Choice 
er * of Aſſignees, if they, or the major Part in Value of them (whoſe Debts 
* reſpetively amount to 10l. or upwards) then preſent, and of ſuch Per- 
h * ſons duly authorized, ſhall think fit; and ſuch Aſſignee or Aſſignees as 
| be ſo removed and diſplaced, ſhall deliver up and affign all the Eſtate and 
ny Effects of ſuch Bankrupt which ſhall have come to his or their Hands or 
ein * Poſſeſſion, or which ſhall have been aſſigned by the ſaid Commiſſioners, 
th, " 4 aforeſaid, unto ſuch other Aſſignee or Aſſignees who ſhall be ſo choſen 
m- * by the Creditors, as aforeſaid; and all the Eftate and Effects of the 
be * Bankrupt which ſhall be delivered up or aſſigned, ſhall be to all In- 
the " tents and Purpoſes as effectually and legally veſted in ſuch new A e 
ces To 1 as if the firſt Aſſignment had been made to him or them 
ty, : by the ſaid Commiſſioners; and if ſuch firſt Ailignee or Aſſignee ſhall 
Late ; refuſe or neglect, by the Space of ten Days next after Notice given of the 
roof ud Choice of ſuch new Aſſignee or Aſſignees, and of his and their Con- 
ſuch ; ſent to a ſuch Aſſignment, ſignified to the firſt Aſſignee or Aſ- 
ple ' bynees, by Writing under his or their Hand or Hands, to make ſuch 
duly | Aligament and Ddivery, as aforeſaid, every ſuch firſt Aſſignee or Aſ- 
ma- Enees ſhall reſpectively forfeit the Sum of 200l. to be divided and diſ- 
wit  'nbuted amongit the Creditors, towards Satisfaction of their Debts, in 
y or d Manner as the Eftate of the Bankrupt is or ought to be divided and 
u- . fitributed, and to be recovered by Action of Debt, Bill, Plaint or In- 


0 ormaton, in any of his Majeſty's Courts of Record at Wefmin/ter, by 
5 ws erſon or Perſons, as ſuch the major Part of the Commiſſioners au- 
"xm 35 aforeſaid, ſhall appoint to ſue for the ſame, with full Colts of 


f T 15 Suit, 


1 


J 


4 n U 8 


«. Suit, wherein no Privilege, Protection, or Wager in Law, or more thiy 

one Imparlance ſhall be allowed. | | | | 
| „And whereas it may be found neceſſary, that as well Affignmen' 
Sed 31. „of Bankrupts Eſtates already made by Commiſſioners, as Aſſiznmenu 
. « hereafter to be made purſuant to the Choice of Creditors, ſhould be 12. 
de removed cated, and a new Affignment or Aſſignments be made of the Debi 
nleſs it is and Effects received and not diſpoſed of, by the then Aſſignees, to other 
ewn that * Perſons to be choſen by the Creditors, as aforeſaid, it is enacted, that 
70 ce « it ſhall and may be lawful to and for the Lord Chancellor, Lord 
Keeper, or Commiſſioners of the Great Seal, upon Petition of any 


Subſta 
N « Creditors, to make ſuch Order therein as he or they ſhall think juſt 


- Atk- Rep. © and reaſonable; and in Caſe a new Aſſignment ſhall be ordered to be 


comes .. - 


* | > made, as aforeſaid, that then ſuch Debts, Effects and Eſtate of ſuch 
Mats be. © Bankrupt ſhall be thereby effectually and legally veſted in ſuch new Al. 
nes © fignee or Aſſignees; and it ſhall and may be lawful for him and then 
Bankrupt * to ſue for the | nanny his or their Name or Names, and to diſcharge anj 
and ” 1e. Action or Suit, or to give any Acquittance for ſuch Debts, as effectuil- 
ns 2 « ly, to all Intents and Purpoſes, as the Aſſignee or Aſſignees in the former 
1 78 him- Aſſignment might have done in Caſe nonew Aſſignment had been made; 
ſelf muſt and that the ſaid Commiſſioners ſhall cauſe public Notice to be given 
Join with „ in the two London Gngettes that ſhall immediately follow the Removal 
— — * of ſuch Aﬀignee or Affignees, and the Appointment of fuch other Af- 
. * ſignee or Aſſignees as aforeſaid, that ſuch Aſſignee or Aſſignees is or are 


in execut= ' * . . 
ing an Af. removed, and ſuch other Aſſignee or Aſſignees appointed in his or their 


Aung | 
fignment to © Stead ; and that ſuch Perſons as are indebted to the ſaid Bankrupt's 


the new « Eſtate, do not pay ſuch Debt or Debts to ſuch Aſſignee or Aſſignees as 
A ber. % ſhall be removed as aforeſaid.” 2 
97. pl. 43- ; 


„ 
. 111 r 1 . — 4 1 


r * 8 » + 4 x 1 . 


»Pagez;8 ® (E) Df the Creditors, who are ſuch, and herein 
4... of proving their Debts. _ 


BY the 1 Fac. cap. 15. The Commiſſioners may examine upon 
LY © Oath, or by other Ways, any Perſon for the Diſcovery, of the 
« Truth of Debts owing to ſuch Creditors as ſeek Relief; and Creditors by 

4c Judgment, Statute, Recogniſance, Specialty, or other Security, or hav- 

„ ing no Security, and having made Attachments in London, or other 

Place, by Cuſtom, of the Goods of the Bankrupt, whereof chere is n0 
„Execution or Extent ſerved upon any Lands, Se. before he become 3 

| * 1 0 t, ſhall be relieved for no more than a (a) ratable Part of 5 
juſt is, without ref; ny Penalt an ment, da- 
ea * without reſpect to any Penal 7 in 7 Judg 2 


tors upon 


what Secu- 


rity ſoever | 3535 : 
they be, come in all equal, unleſs ſuch as have obtained actual Execution before the Bankruptcy! 
had taken Pledges for their juſt Debts; and the Reaſon is, becauſe from the Act of Bankruptcy 2 
the Bankrupt's Eſtate js veſted in the Commiſſioners, who ate eſtabliſhed as Courts of Juſtice rouc” 
ing the Bankrupt's Eftate, and before whom the Creditors muſt authenticate their Debts, in order to 
receive their Dividends ; and therefore they muſt equally admit all Perſons to make Proof of an 
Debts ; but ſuch as have Pawns or Mortgages have a Property in the Thing ſo pledged, precedent * 
the Tranſlation of the Property to the Commiſſioners ; in which Caſe they have only an Fquity © 
Redemption, and are in better Condition than the Bankrupt himſelf. That the Bankrupt, befor: 
the Afſignment of the Cotntwiffioners, has ſuch a Property as will maintain an AQion the Rect- 


very of the Goods. Jide Salk. 108. pl. 1. Landlord may diſtrain for Rent on Bankrupt's 000 


N 5 Ki - . 
I A. ſells Lands to B.-who-afterwards' becomes a Bankrupt, and Part of Vern. 265. 


the Purchaſe Money is not paid A. fall not be obliged to come in as a ny 
Creditor under the Statue of Bankrupt, but the Land ſhall ftand-charged ® 1 
with the Money unpaid, though there be no Agreement for that Purpoſe. 3 

Ir A. being beyond Sea, configns Goods to B. then in good 'Cireum= ; | 
fin-es in London, and before the Goods arrive B. becomes a Bankrupt, | 


whereupon A. configns them to anther, and the Aﬀiznees of the C:mmilſ- zvern 204. 
fon pray Relief and a Diſcovery, and a Trial at Law is directed, Whether Mn 
ſuch Conſignme qt veſted a Property in B. and a Verdict is found for the and Fande- 
Aſſignees; yet Equity will not permit the Aſſignees to have the Value of Fe a Bill 
the Goods by virtue of the Aſſignment or Verdict, and put the Daggers brought 

© come in as a Creditor, it being allowable by any means to prevent the againſt a 
Gods from coming into the Hands of the Bankrupt, or the Aſſignees; Man who © 


yy Court held Plainuffs were not intitled to a Diſcovery, much leſs 5 ns. 
click. | 


Perfonreal- 
| ES | 5 | | ly a Bank- 

apt; who in his Anſwer ſets forth, that he bought them for a full and valuable Conſideration, 
fot knowing that he was a Bankrupt; but did not f-t forth the Conſideration, nor the Time, and 
refuſed to do it; the Court ordered that he ſhould ſet out what the Confideration was, otherwiſe 
he would make himſelf the Judge ; but they would not compel him to ſhew tae Time when he 
bought the Goods, for fear it ſhould over-reach, and be within the Time after an Act of Bank- 
tuptcy committed. And Nerth ſeemed to hold, That upon a Contract where there is quid fro quo, 


2 Commiſſion ſued out againſt him, but before adual Notice of it, he cannot come in under the 
atuteas a Creditor. 2 Vern» 157. Fe N ; | d. 


By the 7 Geo. 1. cap. 31. it is enacted, That every Perſon who hath 2 Stra. 869. 
vor ſhall give Credit on Securities, to any Perſon or Perſons: who ſhall K n. 
become ze s, upon a good and valuable Conſideration bone fide, 1155 pl. 64. 
* for any Sum or 5 of Money, or other Matter or Thing whatſoever, 1 
* which is or ſhall not be due or payable, at or before the Time of ſuch . 

* Perfous becoming Bankrupt, ſhall be (%) admitted io prove, his, her and 

* * their ſeveral . reſpective Bills, Bonds, Notes, or other Securities Pro- Page 259 
* miſe or Agreements for the fame, in like Manner as if they were made | 

* payable preſently, and not at a future Day, and fhall be intitled unto, and 

" ſhall have and receive a proportionable Part, Share and Dividend of ſuch 

* Bankrupt's Eſtate, in ! roportion to the other Creditors of ſuch Bank- 

*upt, deducting only thereout a Rebate of Intereſt, and diſcounting fuch 
Securities payable at future Times, after the Rate of 51. per Cent. per 

Aamm, for what he thall ſo receive, to be computed” from the actual 

* Payment thereof, to the Time ſuch Debt, Duty, or Sum of Money 3 

* ſhould or would have beeome due and payable in and by ſuch Securities.” (4) But 


whether 


Mlingency has happened, come in under the Statute Abr. Equ. 54. 35. Perſons hav- 
ſr 1 or Notes payable at a ſuture Day, may petition for a Commiſſion before they become due. 
6% 2. c. zo. ſ. 22. Demands on Policies of Infurance, &c, may be claimed before the Contingency. 
4 6. 2 c. 32. ſ. 2. A Creditor by Bond, and an open Account likewiſen ſhall be admitted to 
uptcy Of ole the Bond. Atk. Rep. 70. A Creditor in Caſe of open Accounts ought not to be excluded 


aptcy 2! Account taken becauſe then the Choite of Aſſignees might ariſe from a minor Part in Value of 
ce touch- be Creditors, but ſtill if Commiſſioners have juſt Ground to doubt the Debt, they do right in ad- 
order t9 mung it only as a Claim. Atk. Rep. 50. pl. 25- An Inhaditant of a Pariſh adminted a Creditor, 
f of the!! "a owes to prove for himſelf and the reſt of the Pariſhioners, Collegor of the Land-Tax for 
cedentt? wiſh beroming Bankrupt. Atk. Rep. 111. pl. 62. Creditor excluded from Length of Time. 
Equity o, Rep. 111. pl. 63, | . . 8 

pt, hefore OE EO ON : F 6 ; f 83 4 ihe ; ; ; 

ine Rec 0 . ²˙ -. ae Ln Re 


"6 hats or aſter Aſſignment, but where fold by Aſſignee, he can only come in pro rata with the 
AE; reditors, Ark. Rep. 102. Pl. 52-14. 103. pl. 53- may diftrain for the whole Rent even after 
Went and Sale by 22 if Goods not removed. Atk. Rep. 103. pl. $4. id. 104. pl. 55. 


ns. 


2 — 
* 


bur ther, the Landlord ſhould not have proved his Debt under the Commiſſions mo 1 Atk. 104 
2 | „„ 
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n AA of Bankruptcy ſhall not over-reach. SI. 149. If one lends Money to a Bankrupt after 


Seelos, who have Debts due to them payable at a furure Day on Contingency, can, before the 
DIE 


(a) Extends © the Commiſſion ſued forth, and until Diſtribution made, may partake 


ofthe - «-jngin to (+) contribute to che Charges of the Commiſſion, and if they 
that have 


| pA ee „ or. by Affidavit or Affirmation exhibited to them, ſwear or depoſe, or 
from a fo- being of the People called Quakers, affirm, that any Sum of Mo 


4 


BANKRUPT. 

By the 1 Fac. 1. cap. 15. * Any (a) Creditor within four Months :f,. 
to Sureties © and join with thoſe who ſued out the Commiſſion ; the Creditors ſo com- 
Bankrupt „ come not within (e) four Months, chen the Commiſſioners to diftribut.” 


Counte | | | 
Bonds to fave them harmleſs. Cro. Ja,, 127. Noy 14% 1 Com. Dig: 510. 1 Ack. 106, 12;, 


3 Wü. 13, 262. Cowp 525. Doug. 166. 1 Term. Rep. 599- 4 Term. Rep. 100. 640. For Rog * 


Caſes and Reſolutions on this Statute, vide Hut. 37. Chan. Ca. 307. Hob. 287. 2 Chan. Ca. 143 
190. (6) But by the 5 Geo. 2. c. 30. ſeQ. 25. the Creditor or Creditors who ſued out the Com. 
miſſion ſhall be reimburſed their Expence, out of the firſt Monies or Effects that ſhall be got in and 
received under the Commiſſion ; and every Creditor ſhall be at Liberty to prove his Debt with. 
out paying any Contribution. /e Vide of the Diſtribution to be made of the Bankrupt's Eſtate, 
Letter (H. 264.) h 7 


By the 8 Geo. 2. cap. 30. ſed. 26. it is enated, © That if any Perſon 
*ſhall before the acting Commiſſioners in any Commiſſion of Bankrupt, 


ney 15 
reign Cre- „ due to him or her from ony Bankrupt or Bankrupts, which Sum of No. 
ditor to be « ney is not really due or owing, or thall ſwear or affirm that more is due 
A * « than is really due or owing, knowing the ſame to be not due or owing, 
24 3 c. © and that ſuch Oath or Affirmation is falſe and untrue; and being thereof 
57. ſ. 10. convicted by Indictment or Information, ſuch Perſon ſhall ſuffer the 
Separate « Pains and Penalties inflicted by the ſeveral Statutes-now in Force apainſt 


Creditors « wilful Perjury, and ſhall moreover be liable to pay double the Sum ſo 


& eo ſworn or affirmed to be due or owing, as aforeſaid; to be recovered and Wil B 

joint Com- levied as other Penalties and Forfeitures are upon Penal Statutes after p 

miſſion and Conviction to be levied and recovered; and ſuch double Sum ſhall be U 

| = 44a * equally divided among all the Creditors ſeeking Relief under the ſaid "A 

1 bs Commilhion. 3 | | : h 

; 6 have no Power of admitting ſeparate Creditors to prove Debts under a joint Com- " B; 

miſſion, without the Sanction of the Court. Atk. Rep. 68. pl. 23. Where Bankrupt's Eſtate is „ his 

ſufficient to pay all with a large Surplus, Creditors whoſe Debts carried Intereſt ſhall be allowed h 
it from the Time it was ſtopped by the Commiſſioners, but not to exceed Penalties of Bonds I 

Alk. Rep. 75. pl- 29. Wie- eher cannot prove Intereſt, unleſs expreſſed in the Body of them. Ton 

Atk. Rep. 151- Legal Diſcount on them may be proved. Atk. 150. pl. go. Proof of Debts be- ma 

fore Commiſſioners concluſwe. Atk. Rep. 7. „ e G 0 

WD "4 3, | 5 4 6 

— — — X — — Aa 

| "bo, 

(F) Df the Bankrupt's Eſtate and Effetts, . 

which the Commillioners or Allignees are in . © 

_ titled, when it ſhall be ſaid to be veſted in them . :. 

and herein of fraudulent Diſpoſitions by tha d, 

Ft — Bankrupt, and the Actions the Allignees ma” 4 

bring for the Recovery thereof, 1 #1 

| 5 . 5 com 

See Atk- Y the 13 Eliz. cap. 7. The Commiſſioners, or the major Part © By | 

Rep. 93 · „ them, by Virtue of the Act and their Commiſſion, may at 1b" dit; 

5 Tor nis © Diſcretion ke Order and Direction with the Body of the 1 v | Con 

Acro. bis Lands and Tenements, as well (4) Copy as Freehold, which nc 10 2 | 

Car. 569. orm 


Jones 439. 451. March 39. 3 Lev. 325. Aſſignee muſt ſurrender Copyhold to a Purchaſer, 80 
withſtanding the Lord may exact two Fines. Atk. Rep. 98. pl. 42. 4 — Aſſignee is 2 4 
within 13 Elz. c. 7. and not the Purchaſer from the Aflignee of ſuch Eſtate · An Extent 

not affect a Copyhold. Atk. Rep. 96. 1 5 beſo 


* 


Fad — 


BANKRUPT. 


« iefore be became a Bankrupt, or hath purchaſed for Money, or other 
« Recompence, jointly with * his Wife or Children, to the only Uſe of Page 20 


after 
take « {ch Offender, or for fuch Uſe, Title, . as he may lawfully depart 
3 « with; or with any Perſon of Truſt, to any ſecret Uſe of ſuch Of- 


« fender; and his Money, Goods, Chattels, Ic. and Debts wherever 

Pound, and cauſe the ſame to be ſearched, viewed, rented and apprized, | 
« 3nd by Deed indented inrolled in one of his Majeſty's Courts of Re- 

« ord, fell the (2) Lands, Tenemenis and Hereditaments, and all Deeds CH“ 
« touching the fame, and all Fees, Annuities, Offices, Goods and Chat- wha 


« tels, or otherwiſe order the ſame for the Satisfaction of the” Creditors ; Deed inrol- 


obo „Aud by the ſame Statute, Par. 8. Lands, c. purchaſed, deſcending, re- led. 
ns « \erting, or any Way coming to him after he is declared a Bankrupt, —— . 
ö 1 be ſold.“ | f 3 E Inrol- 
ſhall | | | | ment ope- 


| | . 
Relation, ſo as to paſs an Eſtate ab initio, Vent. 360, 361. Jones 196. Carth- ah at 
« Provided the Act ſhall not extend to Lands, Tenements or Heredita- 
" ments, Free or Copy, bona fide conveyed by the Bankrupt before he be- 
* came ſo, and not to the Uſe of himſelf or his Heirs, or ſuch who are 
. pi or conſenting to his fraudulent Purpoſe.” | ; | 
y the 1 Fac. 1. cap. 15. If any Perſon who ſhall be a Bankrupt ſhall See Atk. 


« convey, or cauſe to be conveyed, any Lands or Goods to his Children, ＋ % 


ney 13 
f Mo- 
15 due 
wing, 
hereof 


. 


er the " or others, or transfer his Debts into other Men's Names, except upon | 
paint WY © Marriage of a Child (both Parties being of the Age of Conſent) or 

zum ſo WAY ſome valuable Conſideration, the Commiſſioners may ſell hem.“ 

ed and WY By Par. 13. They may grant and affign, or otherwiſe order and diſ- 

$ after * poſe the Debts due to the Bankrupt, which Aſſignment or Diſpeſal, 
hall be © the Property, Right and Intereſt of the Debt ſhall be ſo veſted in the 

he ſaid * Aﬀignees, as if to them originally made or due; and it ſhall not be 


* recovered or releaſed by, or attached for the Debt of the Bankrupt, but 
" the Aſſignees ſhall have like Remedy for it in their own Name, as the 


at Com- * Bankrupt had; provided that no Debtor be prejudiced by Payment of 
a OT” ha Debt to the e co before he became o . f 
Band By the 21 Fac. 1. cap. 19. If the Lands, Ac. after the Bankruptcy are 

of them- | Extended by the King's Accountant, the Commiſſioners upon Oath, 
ebtz be- may examine, Whether upon a Contract, Gc. originally made between 


* the Accou and ? 6 2 5 
« of he La _ Bankrupt? And if not, they may order and diſpoſe 


i, 10 
e in 
hem 


i 


by Par. 12. * They may fell any Lands whereof the Bankrupt is ſeiſed 
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Chan-Cap1. If a Leſſor covenams with his Leſſee to renew his Leaſe, and the Life 
2 III. „ . a "4 3 4 : 3 = Fe „ e ee f 
e e e e eee eee 
'*Pagea6t _ * An Actien for Wards is not aflignable, but when by the Julgmen th 
Damages and Cotts are reduced to a certain Sum, that may be ailignc, 
„ f bollrght of of Stage 55 33-5 
Rep. 435. If the judgment is executed, and tue Money in the Sheriff's Hans, C. If 62 {on 
miihoners may aſſign before the Return of the Writ? 2 Keb. 372. 1 or being in Cate Legis, au- 
judged that it coulu not be aſſigned. Cro. Car. 166. Aſſignee may maintain Lover againſt dherif 
wg took Bankrupt's Goo in vxecution after the Act of Bankruptey, and before the Afignment, 
and ſells them after the Aſfgnment, the Property of them beir g after Aſſignment, in the All gute, 
from the Time of the Act of Bankrupt, by Relation. Bur. 31, We, © © 


«Sw. 
£4 ; 
* 


enn 


Lev. v3, 14. If a Man commits an Act of Bankruptcy, and after continues in Pof. 
| Kaſs Ih 12 feſſion of his Lands four Years, and then, Jells, and after commits an- 
4 3h 69, other Act of Bankruptcy, and two Years aft-r a Commiſſion is taken ou, 
114, 176. Sr. this Sale ſhall ſiand, for the Act of Bankru Mcy by. which the Sale is 
45 T Sally to be avoided, muſt be done within five Years 9 5 the Commiſſion ſued 
17 If A. having committed an Act of Bankruptey, keeps on his Trade, and 

3 Lev. 59. ; 2 ; bs! Shan? ©, oy Trade, 2 
Skin- 22. four Years after binds kis Son Apprentice with a Goldſmith, and pays with 
pl. 22. him 1200. being the uſual Sum in ſuch Caſcs, and two Years after a Com- 
miffion is taken out againſt A. this Money is not affignable by the Commiſ- 
ſionere, Weng paid ſo abi the Commiſſion, and without any Fraud. 

a 


81 Tf A. purchaſes à Copyhold to himſelf and Wife for Life, Remainder the 
$50. to his Son. and his Heirs, and two Years after he becomes a Trader, not 
| Criſp and and four Lears after a Debtor and Bankrupt; there being no Fraud in wa) 
Prat. this Caſe, nor apy Intent to deceive Creditors, the Intereſt of the Wiſe I 
Jones and Heirs of che Bankrupt, cannot be defeated by this AR of Bu: BBW 48 
March 37. ruptey. ne UI 0 3 15 
Cow p. 124. nee „ | 1 Ns oC 
705. Doug · 716. If the Father conveys to his Children to ſecure them Money given by ther trans 
Grandfather, if it can be proved the Father had Effects of the Grandfather's in his Hands at the tor 
Time of the Execution of the Deed, it ſhall not be avoided. Mod. 76. But if there be no Conſ- þ 
deration, Settlement on his Wife and Children ſhall be conſtrued a Settlement on himſelf; and ſuch dent 
an Intereſt veſts in the Aſſignees. Stile 289. e taken in the Name of another to the 
Uſe of a Bankrupt, is ſuch an Intereſt in the Bankrupt, that the Commiſſioners may aſſign it, and the B 
after ſuch Aſſignment the Obligee cannot releaſe it. Palm. 50s. | ; 2 
If A. deviſes 800. to be inveſted in Land for the Benefit of the Wiſe inp 
| Vern. 96. of F. S. tor her Life, and afterwards for her Children, and the Intereſt of 0 
4 ＋ the Money in the mean Time to 0 to ſuch Perſons as ought to receive the kat be 
. ir Profits; and J. S. becomes a Bankrupt, che Intereſt of this 8000. ſhall not mor 
a Father a- be liable to the Bankruptcy, this not being any Truſt created by the Bank- * 
grees to pay rupt, but à Maintenance intended the Wife, and given to her by her Re. he Ki 
his Son 151: lation. Fl, At ns, oft LM YE Lene nr | tb th 
during ais | | 
Life, and + ll eta oe Sees; 8 3 e : F 
the Son becomes a Bankrupt, Equity wil! not enforce this Agreement in Favour of the Creditors lt a 
under the Commiſſion of Bankruptcy. 2 Vern- 194 But if a Father deviſes a Legacy of Goo. Clive; 
Payable to his Son at twenty-one, and the Son obtains a Decree for it, and a certain Sum 15 fe- 1 Ban 
orte due for Principal and Intereſt, the Commiſſioners may aſſign this Legacy and Benefit of thc and pt 
33 2 Vern. 432. 1 5 : 5 | ot 


Abs-Eqi54 A Man deviſes his Lands which were in Mortgage to be ſold, and the Goods 
pl 6. Surplus of the Money to be paid his Daughter; the Daughter married a wund 
| Man who ſoon after became a Bankrupt, and the Commiſſioners affigr 

this Intereſt of the Wife's; the Huſband died, and the Aſſignees bude 

their Bill againſt che Wiſe and Truftees, to have the Land ſold and it 
Surplus of the Money paid them; but the Court would not affift in fr: 

ping the Wife who was wholly unprovided for) of this Intereſt, but wr 

. miſſed the Bill. 1 85 , 3 


B AFN K N 7 . % 


A, puts out x00, at Intereſt to the Ea India Company, and takes Bond Preced. * 
for it in the Name of. J. S. his Wite's Relation; A. becomes a Bankrupt; Chan. 16. 
. is ſummoned before the Commiſſioners, but before Examination he 
eus the Raſl- India Company that the Money was not his, but that they 
(ould pay it to the Perſon that brought the Bond; 4. s Wife brings the | 
Band, and has the Money paid her; þ ue will not relieve againſt it“. ef ſuch 


x i 6 a 2 Fil 
ip / | 5 would now receive a ſimilar Determination? | 
ad- f ; | i | 
wrt A Legacy of 10007. was given to one after the Death of her Mother,“ Page 262 | 
e | hen ſhe thould attain the Age of twenty-one Years, and the Defendant Ci in Ed. 9 
e as appointed Truſtee for the Raiſins and Payment thereof out of certain Abr. 54. /a- = 
Lands; the Legatee was drawn into an improvident Match with one who 6% and FU 
Pof. bon after became a Bankrupt, and the Commiſſioners aſſigned all his Effects, * 5 0 
an- 1nd gave him a Certificate of his Conformity; and the Aſſignees brought ; 4 
| Out 1 againſt the Truſtee for this 1000“. who inſiſted that the Aſſignees 1 
des could be in no better Condition than the Huſband, and that if he were 1 
ſued Paintiff, he could not prevail without making a ſuitable Proviſion for his * 
Wife, and that this Legacy being liable to a double Contingency, 7s. the Wn 
and Veach of the Mother, and the Legatee's arriving at the Age of twenty-one  » Þ 
with Years, at the Time of the Bankruptcy was not ſuch an Intereſt as could be Xx 
Dom- fined; and the Court held, that though both N Os, Dar have ſince 1 
amil- happened, yet thoſe being ſince the Affignment of the Bankrupt's Eſtate, 3 
raud. and ſince a Certificate of his having conformed himſelf in every Thing to = 
inder the Acts, he was now diſcharged as a Bankrupt; and this Portion could 4 
rader, wt paſs without a new Aſſignment, which the Commiſſioners could not R 
ud in mke, their Commiſſion being determined; and fo diſinifled the Bill. 7 
Wife The Aſſignees have an Intereſt in the Bankrupt's Eſtate, from the very 1 
Bank - AR of Banruptcy, ſo as to avoid all meſne Acts done by the Bankrupt dur- rg 239. ne 
ing that Time, and the iſſuing out the Commiſſion ; fo that the Priviey plea br! 
Contract between the Bankrupt and his Creditors being from that Time pl. 8. z 2 
y thetr ransferred to the Aſſignees, they have the ſame Right as an Adminiſtra- But it hag | 160 
__— who has a Property from the Death of the 2 and may declare been held, Wh 
py generally ut de bonis ſuis propriis. 5 | thay Boon 5 by 
101 the Bankrupt has ſuch a Property for which he may maintain an Action. Salk. 168. 1 1 al 
uu ad Sali faciendum the Money is levied, and after the Plaintiff becomes a Bankrupt, and the = 
Money is aligned before the Return of the Writ, this Aſſignment is void, for being in the Hands 28 
Wit WW te Sterf ir is uh . before Þt is paid him 1 
r (ny Car. 166. If the Conuſor after the Extent and before the Liberate becomes a Bankrupt, and Hh 
re de Goods are after delivered upon the Liberate, and a Commiſſion is after taken out, Tc. they can. 7 
ive the tt be fold ; for by the Arten. they were in Cuſodia Legis; and it was not in the Power of the Co- 3 
all not for by any ſubſequent Act to deſtroy the Effect of the Kxtent. Cro. Car. 148. Jones 203, 203. A 
Bank- lidetween the AQ of Bankruptcy and before Aſſignment the Goods of the Bankrupt are foined * and "M 
NG aue Officer's Hands, for the Debt of the King, it ſeems that theſe Goods cannot be aſſigned; for 3 
| tte he and that of a Subject's commencing at the ſame Time, the King ſhall be preferred; A 
do the King cannot come in as a Creditor under the Statutes. Salk. 108. pl. 2. 109. | | 
reditors Ha Pieri Facias is taken out and indorſed according to the Statute, and Lev. 67, 
1 oy to the Sheriff, and after, the ſame Day, the Defendant becomes 191, 192. 
* i bankrupt, and the Sheriff levies goo. of the Goods of the Defendant, ror 
ud pays 1t to the Plaintiff; yet the Commiſſioners may aſlign theſe Goods 932. 939» 
WE nhitanding, Sr. for by the Delivery of the Writ to the Sheriff, the Sid. 221. 
ind the och are bound in no other Manner than before the Statute they were Cro, Eliz 
rzied wund from the Tefe of the Writ; and by the Delivery of the Wii the 17+ 
figned Kun is not ſeryed or executed. _ 55 pi 95, 
»rou? *. 7 7 85 8 Co. 14% 
and ihe 13 Co. 21. Vent. 193. Mod. 93. 3 Keb. 1, 14, 68. 10 Mod. 244, 43% 
. try | XP 1 


. Though 
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Oro. Car. Though the Bankrupt's Eftate is transferred to the Aſſignees, yet muſi 
- 189. they purſue the ſame Remedies for the Recovery of it as the Bankrupt 
Jones 223- bimſelt; therefore if a Debt upon a ſimple Contract due to the Bankruft 
1 Com. Pig jf aſſigned, an Action of Debt will not lie againſt the Executor of tic 
Eibe Debtor, but the Affignee muſt bring his Action on the Caſe. 


I Tr Rep. 91. 61 9. 4 Term Rep. 94 Where Wager of Law lay againſt the Bankrupt, it lies 
ü Raym. S. C. - , * £39 5 
continen prædici äſummam 34. 18. and the Jury find he was indebted only 


cited. 


*Page263 on, * and the Statute giving the like my to the Aſſignee as the Bank- 


rupt had, it was adjudged for the Plaintiff. a 
* Thig Caſe js not worth attending to—Aſſignees now declare generally, as ſuch without men- 1 
tioning any Aſſignment ; they ſtate the Cane of Action accruing to the Bankrupt, before he bacame m 
ſuch, the Promiſe in like Manner, and in the Breach alledge the Defendant has not paid to the rt 
Bankrupt before he became ſuch, nor to the Aſſignees fince, and conclude to the Damage of the al 
Aſſignees» | ” | ” 
Lev. 1. If there be a joint Bond to A. and B. and A. becomes a Bankrupt, U. pl 
Raym- 6, 7: the Aſſignee cannot bring an Action alone; but if aſſigned to B. he alone A 
Keb. 157. may bring an Action, being intitled to one Moiety in his own Right, and 5 
to the other for the Benefit of Creditors, by Virtue of che Aſſignment. f 
| + But the FaQs muſt appear on the Record, * 
1 In Aſſumpſit the Plaintiff declared as Aſſignee under a Commiſſion of 4 
9 i awarded againſt N S. who 3 a Bankrupt, &. and that - 
Low, Comb. the Detendant was indebted to the ſaid J. . Sc. and on Demurrer to the 1 
108. 8. C. Declaration it was objected, that it was uncertain, it not being ſhewn how 4 
That the . S. became a Bankrupt, uiz. either by keeping cloſe within his Houſe, 15 
i + ? os y ſuffering himſelf to arreſted, c. and that in e, Simony, the = 
Promiſe to particular Act muſt be ſet forth; but it was held well enough in this Caſe, a 8 
be made to for the Statutes mention the Word Pankrupt, but in the Statute againlt a 
the Bank- Simony no Mention is made of the Word; beſides, in this Caſe the Plain- | * 
3 tiff is a Stranger to the Bankrupt, and it cannot be preſumed that it lics * 
Staa. 69% in his Knowledge in what Manner he became a Bankrupt f. | 1 
Mod. 8 , : — 2 I 
5. 2 La Raym- $10, 1548. 8 Mod. 171. 10 Mod. 244, 246. 12 Mod. 324 Le Raym. 741- of 
| | I dee preceding Notes. | „ "tg 
Creditors By the 5 Geo. 2. cap. 30. ſect. 38. it is enacted. That no Suit in be 
cannot give * Equity ſhall be commenced by any Aſſignee or Aſſignees, without the « {, 
. ee „ Conſent of the major Part in Value of the Creditors of ſuch Bankrup!, e 
Aſſienees to who ſhall be preſent at a Meeting of the Creditors, purſuant to Nouc: *hi 


prodecyes to be given in the London Gazette for that Purpoſe.” 

its at | | 

theit own Diſcretion, but there muſt be a Meeting of Creditors upon Notice in the CI, U ti 
conſider of each particular Suit. Atk. Rep. 91. pl. 39, ſee id. 106. * = 

| By Stat. 19 Geo. 2. cap. 32. No bona jide Creditor of any Bankrupt for *M 

| Goods tone fide ſold, or Bills bona fide drawn, negociated or accepted by ' th 

him in the uſual Courſe of Trade, ſhall be liable to refund, Oc. 4") 

Money bone fide received in the ordinary Courſe of Dealing, not know", 

underſtanding or having Notice of his being a Bankrupt, or in inſole 


Circumſtances. 
i 
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0 Of ſetting off, ſubmitting to Arbitration, and 
' compounding Oehts due to the Bankrupt. 


Y the 5 Geo. 2. cap. 30. ſect. 28. it is enacted, That where it ſhall 

« appear to the Commiſſioners or the major Part of them, that there 
« hath been mutual Credit given by the Bankrupt, and any other Perſon, Atk. Rep. 
« or mutual d Debts between the Bankrupt and any other Perſon, the ſaid 119. 1a. 188. 


« Commiſfioners, or the major Part of them, or the Affignees of ſuch Pl 97 ho 
« Bankrupt's Eſtate, ſhall ſtate the Account between liked, wad one Debt 3 | 
« may be ſet off againſt another; and what ſhall appear to be due on either 10Mod.432- 
« Side on the Ballance of ſuch Account, and on ſetting off ſuch Debts 12 Mod. 446. 
« :oainft one another, and no more, ſhall be claimed or paid on either Side 3 


D 


5 reſpectively A | 2 203. 


Fq. Ca. Abr. 55. 2 Ld. Raym. 871. Salk. 392. pl. 1. Show 173. Comb. 217. Will. Rep. 235. 
2 Will. Rep. 500- pl. 160. 3 Will. Rep. 23. pl. 7. 495: pl. 113» 408. 2 Stra. 995. 1157. Jide 
Co. Abr. 8, 9. Doubtful whether a Creditor under a ſeparate Commiſſion againſt 4. and Debtor 
under a Joint Commiſſion agony 4. and B. can ſet off the Deht he owes the latter by his De- 
mand againſt the former. Atk. Rep. 100. pl. 48. * Where there is mutual Credit between Bank- 
rupt and Creditor, Commiſſioners ought to ſtop Intereſt on both Sides to Time of Commiſſion, ar 
alow Intereſt to both till ſettling Account. Atk. Rep. 80. Wd 


F In Rya/ and others Aſſignees againſt Larkin, 1 Wilſ. 155,6, in Action of Aſump/it, Defendany 
yoo a Set-off of Bankrupt's Bond, adjudged the Act for ſetting off Debts did not extend w 
ja * ö | ks 
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* One would ſuppoſe it could not be done, becauſe the Creditor of 4. has not any Demand 
;ainft B. nor conſequently, are the Debts mutual. | 


| 
{ 


By the ſaid Statute, '* Whereas Affignees are and may ſometimes be 
* prevented from making ſuch ſpeedy Dividends of the Eſtate and Effects 
„of Bankrupts, as by this Act is intended, by reaſon of Debts due, or pre- 
"tended and claimed to be due from ſuch Bankrupts, upon long and intri- 
* cate Accounts or Demands, which are diſputed or not admitted by the _. 
© * Commiſſioners and Creditors to be juſt and fair Debts, and ſuch Claim- *Pagez6g 
" ants are thereby obliged to aſcertain ſuch their Demands by Actions or | 
* Suits in Law or Equity; which are oftentimes many Years depending, 
and many other Differences and Difficulties do ariſe under Commiſſions Se. 34. 
of Bankrupts, which might he determined by Arbitration, if Aſſignees Creditors 
* had Power to ſubmit the ſame : The Aſſignees with Conſent of the ma- — gr | 
* jor Part in Value of the Bankrupt's a who ſhall have duly 2 2 
proved their Debts under ſuch Commiſſion, and who ſhal} be preſent at Agignees to 
any Meeting of the ſaid Creditors, purſuant to Notice for that Purpoſe ſubmitMat- 
o be given in the London Gazette, to ſubmit any Difference or Di wa — . 
between ſuch Aſſignee or Aſſignees, and any Perſon or Perſons what- ieir oben 
" loever, for or on Account, or by Reaſon or Means of any Matter, Diſcretion. - 
" Cauſe or Thing whatſoever relating to ſuch Bankrupt or Henke but there 
: his, her or their Eſtate or Effects, to the final End and Determina- muſt be a 
„lion of Arbitrators, to be choſen by the ſaid Aſſignee or Aſſignees, Meng of f 
aud the major Part in Value of ſuch Creditors, and the Party or Par- upon Notice 
lies wich whom chey ſhall have ſuch Difference, and to perform the in Gazette 
„ Award of ſuch Arbitrators, or otherwiſe to compound and agree the to conſider 
„Aller in Difference and Diſpute between them, in ſuch Manner as —_ 8 
' the Aſſignees with ſuch Conſent as aforeſaid ſhall think fit and can ag. Rep. 
| | | agree; 91. pl. 3 


de. 4 * - SF 
FI EO Een ne i hs 


} 
1 
| 
1 
1 
f 
, 
4 
7 
1 
bs 
id 
4 * 
5 : 
! 1 
0 # 
v1 
+ I" 
=" 
1 
1 7 
1 
1 
13 
1 4; 
. === 
+ ; 
17 o 
5 
4 
2 
1 
5 
i 
42 
"7 : 
3 
b bo 
o * 
E 
% Ro 
[2 
"a 
"mn 
. 
2 
© 
« 
4 
. 
" * 
1 
K. 
4 
1 
1 
834 
4 * 1 
og 
-- 
1 
18 
„ 
„ 
. 1 
ii 
1 
4 
HS 
, 5 
4 
-* £ 
1 
BY 
bi « i 
£ Y + 
1 
of 1 
. * 
Ss 
4M 
= WW. 
— ©" 
Ez 7 
7 
1 3 
7 a I 
_—_ 
* 
- Toe 
x * 
A 7 
4 9 
1 
4 . 
1 
1 
1 
a 
= 
8 . 
38 
0 — 
7 
5 Las 
. = 
1 1 5 
#8 = 
", my 
3 1 
= 
Wy 5 
i 
We. 
"4 : 
A 
1 
1 
$ > 
; 14 
3 
48 
5 
—_—_ 
== 
* * 
L T4 
= 
= 
N 17 
"= 
— 
We 
F228 
3 
F522 
"i 
7 4 
1 
> - 
Fo 
4 
* 
0 
7 


9 TE ” 
1 * N 7 at” 
„ 5 
TI Bk Sh * 

r "+ * I 

7 * * * 
2 + cr n OY * W. 


! 


B A N K R TL 


* agree; and the ſame ſhall be binding to all the Creditors, and the Af. 
** Aignees are hereby indemnified for what they ſhall fairly do according 1, 
the . 3 ; ; , | 2 8 5 
And by the faid Statuté it is further enacted, J at any Aſſignee or 
mu I Akers made or cholen as aforeſaid, ſhall be, and is and 5 9 aha 
„ 1mpowered, by and with the Conſent of the major Part of the Bankrupt's 
* Creditors in Value, who ſhall be preſent at a Meeting to be had for tha 
** Purpoſe, of which public Notice ſhall be given in — London Gaziic, 
Ito make Compoſition with any Perſon or Perſous, Debtors or Account. 
* ants to fuch Bankrupts, where the ſame ſhall appear neceſſary and rea. 
. * ſonable, and to take ſuch feaſonable Part as can upon Compoſition be 
** gotten in full Diſcharge of fuch Debts and Accounts.” 


bs * * 9 * * * 1 earn 9 


d Ot the Dittribution to be made of the Bank- 
dtupt's Eſtate, FRE ON 


Ic the Com- BY the 13 Elie. cap. tt. The Commiſſioners are to ſell, or otherwiſe 
wiffioners order the Bankrupt's Lands, &. for the Satisfaction and Payment 
make « of the Creditors, to every Creditor a Portion Rate-like, according to the 
fraudulent 40 . 7 hi D b 25 : | 

Diftributi- © Quantity of his Debt. ; 
on, it max 1 | Feel e 
be ſet afide in Chancery. 2 Vern. 158, 162. For the Caſes which have been on this Statute, 
vide 2, Co. 26. 8 Co. 98. b. Jones 203. 2 Sid. 177. Godb. 195. How Diſtribution is to be un- 
der a joint Commiſion taken out againſt Partners, vide Chan- Ca. 139. 2. Vern. 293, 706. 


There By the 5 Geo. $a te. ect. 32. it is enacted. That before the Creditors 
ought to be « {af} proceed to the Choice of an Aſſignee or Agnes of any Ba; 's 


- 


yin megan Eſtate, the __ Part in Value of the ſaid Bankrupt's Creditors then 


Aſſignees *. prefent ſhall, if they think fit, direct in what Manner, how, and with 
in the Aſ- © whom, and where the Monies ariſing by, and to be received from Time 
_ ESgnment to “ to Time out of the Bankrupt's Eſtate, ſhall be paid in and remain until 
wth the. the fame ſhall be divided amongſt all the Creditors, as by this Act is 
Obdſervance directed; to which Rule and Direction every ſuch Aſſignee and Aſ- 
| of this „ fignees afterwards to be choſen, ſhall conform as often as 100). ſhall be 
Clauſe of « got in and received from ſuch Bankrupt's Eftate ; and ſhall be and are 
my erat 1 5 — 2 for what they ſhall do in Purſuance of ſuch Directi- 
„ 009 aid Creditors.” | 55 

Page 66 te 33. Every Perſon choſen Aſſignee, ſhall at ſome Time 
Where Af. aiter the Expiration of four Months, and within twelve Months from 
kenees do ® the Time of iffuing of ſuch Commiſſion, cauſe at leaft twenty-one Days 
rot divide „ public Notice to be given in the Londen Gazette, of the Time and Place 
22 ?« the Commiſſioners and Aſſignees intend to meet, to make a Dividend, 
roper n nad which Time the Creditors who have not before proved their Debu. 

ime, but ** ſhall then be at Liberty io prove the ſame; which Meeting for the City 
make pri- * of Londen, and all Places within the Bills of Mortality, ſhall be at the 
rl — * Guildhall of the ſaid City, and upon every ſuch Meeting the Aſſignee or 
dps Ae * Aſbgnees ſhall produce 10 the ſaid Commiſſioners and Creditors then 
| _— fair and juſt Accounts of all Receipts and Payments touching 
able with „ the Bankrupt's ſtate and Effects, and of what ſhall remain out- 
A Repo, Randing, and the Particulars thereof; and ſhall, if the Creditors then 
Tone © preſent, or the major Part of em require the fame, be examined 
miſioners “ upon Oath, or, being of the People called Quekers, upon ſolemn Af. 
mar order © firmation, before the ſaid Commiſſioners, or the major Part of chem, 
Dividendto « touching the Truth of ſuch Accounts; and in ſuch Accounts the Af. 
ye paed | | prone. « fignees 
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B AN RAR UV · 
« f-nees ſhall be allowed, and retain all ſuch Money as they ſhall have Ak Repg 


« expended in ſuing out and proſecuting of ſuch Commiſſion, and all other pl. 39. Al- 
jut Allowances on Account of their being Aſſignees; and the Commiſ- hgnees cans 
„ ſinners, or the major Part of them, ſhall order ſuch Part of the neat 8 ups: . 
« Produce of the Bankrupt's Eſtate, as ſhall appear 10 be in the Hands 3;.:Jenq 
„ek the Aſſignees, as they or the major Part of them ſhall think fit, to on Account 
« be forthwith divided amongſt the Creditors who have duly proved their of his own 
« Yebts under ſuch Commiſſion, in Proportion to their ſeveral] and re- Bd 

« ſpective Debis; and the Commiſſioners or the major Part of them, Fest aue 

« thall make ſuch their Order for a Dividend in Writing under their Creditor. 
„Hands, and ſhall order one Part of ſuch Order to be filed amongſt the Atk.Rep.go 
« Proceedings under the ſaid Commiſſion, and ſhall deliver unto each of vgs Upon 
« the Aſſignees a Duplicate under the Hands of the Commiſſioners; which os hi of 
„Order ſhall contain an Account of the Time and Place of making ſuch that Be haz 
„Order, and the Sum total or Quantum of all the Debts proved under not read 

« the Commiſſion, and the Sum total of the Money remaining in the the Gazerre, 
„Hands, of the Aſſignee to be divided, and how much in particular in the 8 * 
« Pound, is then as ce to be paid to eyery Creditor, and the Aſſignees a pays 10 
in Purſuance of ſuch Order, and without A Deed or Deeds of Diſtrir diſturb for- 
« bution to be made for that Purpoſe, ſhall forthwith make ſuch Dividend, mer Divi- 
* and ſhall take Receipts from each Creditor, and ſuch Order and Re- 8 nor 
* ceipt ſhall be an effectual Diſcharge to ſuch Aſſignee, for ſo much as Des 

* he ſhall fairly pay.” | ) 


proceed to 


make a ſe- 


cond till ne is brought up equal to the Creditors under the Guſt, Atk. Rep. 20% 


By 2. 37. © Within eighteen Months next after the Iſſuing of any Com- 
„ miſion, the Aſſignees ſhall make a ſecond Dividend of the Bankrupt's 
« Eftate and Effects, in Caſe the ſame was not wholly divided upon the 
« firſt Dividend, and ſhall cauſe a Notice to be inſerted in the London 
" Gazette of the Time and Place the Commiſſioners intend to meet; 
„and for the Creditors who ſhall; not before have proved their Debts, to 
come and prove the ſame; and at ſuch Meeting every ſuch Aſſignee 


* ſhall * Rabe upon Oath or Affirmation, &. his, her or their Account Page 266 


* of the Bankrupt's Eftate and Effects, and what upon the Ballance there- 

« of ſhall i to be in his, her or their Hands; and ſhall by the like 

Order of the Commiſſioners, or the major Part of them, be forth- 

* with divided among ſuch of the Bankrupt's Creditors who ſhall have 

made due Proof of their Debts, . in Propartion to their ſeyeral and 

N Debts, which ſecond Divident ſhall be final, unleſs any Suit 
at Law or in Equity ſhall he depending, or any Part of the Eſtate ſtand- 

Ving out that cannot have been diſpoſed of, or that the Ps Ow Part of the 

* Creditors ſhall not have agreed to be ſold and diſpoſed of in Manner 

* aloreſaid, or unleſs ſome — 8 future Eſtate or Effects of the ſaid Bank- 

* rupt ſhall afterwards come to or veſt in the Aſſignees ; in which Caſe 

* they ſhall, as ſoon as may be, convert ſuch future or other Eftate and 

Effects into Money, in Manner aforeſaid ; and ſhall within two Months 

next after the ſame ſhall be converted into Money, by the like Order of 

* the Commiſſioners, or the major Part of them, divide the ſame among 

* ſuch Bankrupt's Creditors who ſhall have made due Proof of cheir Debts 

under ſuch Commiſſion. © © ' | 


1 


(1) How 


from ſuch _ 
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(1) How the Bankrupt is to demean himſelf; and 
herein of the Crime in not appearing, and 
-. diſcovering his Eftate, and the Privilege he iz 
to enjoy during his Attendance, ene 


| BY! the 5 Geo. 2. cap. 30. ſect. 1. it is enacted, That if any Perſon 
* who ſhall become Bankrupt, within the Intent and Meaning of the 
++ ſeveral Statutes made, and now in Force concerning Bankrupts, or any 
of them, and againſt whom a Commiſſion of Bankrupt hath been 
awarded and iſſued out, whereupon the Perſon or Perſons againſt whom 
„ fuch Commiſion hath iffued, or ſhall iſſue, hath or have been, or ſhall 
A he declared Bankrupt or Bankrupts, ſhall not within forty-two Days 
after Notice thereof in Writing, to be left at the uſual Place of Abode 
| * of ſuch Perſon or Perfons, or Personal Notice in Cafe ſuch Perſon or 
= „ Perfons be then in Priſon, and Notice given in the London Gaz, 
that fuch Commiſſion or Commiſſions is, are or have been iflued, and oi 
the Time and Place of a Meeting of the Commiſſioners therein named, 
or the major Part of them, ſurrender (2) him, her or themſelves 
to the faid Commiſſioners named in the faid Commiſſion, or the ma- 
examined from Time to Time upon Oath, or (being of the People 
called Quakers) upon the folemn Affirmation by Law appointed for ſuch 
* People, by and before ſuch Commiſſioners, or the major Part of them 
* Lack mmiſſion authorized, and in all Things conform to the ſeveral 
Statutes already made, and now in Force concerning Bankrupts; and 
4 alfo upon fuch his, her or their Examination, fully and truly diſcloſe and 
« diſcover all his, her or their Effects and Eſtate Real and Perſonal ; and 
*Page267 * * howand in what Manner, to whom, and upon what Conſideration, and 
at what Time or Times he, ſhe or they have or hath diſpoſed of, 5 
dor transferred any of his, her or their Goods, Wares, Merchandizes, 
(a) An- Montes, or other Eftate and Effects and all Books, Papers and Writ- 
er Thomp- © ings relating 1M" of which he, ſhe or they was or were poſſeſſed, or 
for, an Em- 4 in or to which he, ſhe or they was or were any ways intereſted or in- 
33 „ nitled, or which any Perſon or Perſons had or hath, or have had in 
was cen. Truſt for him, her or them, or for his, her or their Uſe, at any Time 
vited for © before or after the Iſſuing of the ſaid Commiſſion, or whereby ſuch 
not ſurren- * Perſon or Perſons, or his or their Family or Families, hath or have, or 
2 tho « may have or expect any Profit, Poſſibility of Profit, Benefit or Advan- 
hat never tage whatſoever, nant? only ſuch Part of his, her or their Eſtate and 
deen en- Effects as ſhall have been really and Zona fide before fold or diſpoſed of 
| Iarged; and © in the Way of his, her or their Trade ànd Dealings, and except ſuch 


was execut- ® Symg of Money as ſhall have been laid out in the ordinary Expence of 


88 * his, her or their Family or Families; and alſo upon ſuch Examination 
of the Year deliver up unto the ſaid Commiſhoners by the ſaid Commiſſion authorized 
F756. Pe- | * ; 5 5 
rition to Lord Chancellor Herdwicke that the Clerk of the Commiſſion might be ordered to attend 
at the O Bail with the re upon a Proſecution againſt the Bankrupt for Felony in not 
furrendering : Petition not granted, for upon a Penal Law, a Court of Equity will nos lend it's 
Ail to ſuch a Proſecution. Atk. Rep. 221, pl. 123. Lord Chancellor Macclesfield in ſeveral In. 
_ Rances ſuperſeded the Commiſſion in order to prevent ſuch a Proſecution, where a Bankrupt 

did not ſurrender himſelf in due Time; there not appearing any Intention in him to defraud bis 
Creditors. id. 282. | Ci Ns 
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* por Part of them, and fign or ſubſcribe ſuch Surrender, and ſubmit to 
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> or the major Part of them, all ſuch Part of his, her or their the ſaid 
« Pankrupt's Goods, Wares, Merchandizes, Money, Eftate and Effects; 
and all Books, Papers and Writings relating thereunto, as at the Time of 
« ſack Examination ſhall be in his, her or their Poſſeſſion, Cuſtody or 
„ Power, (his, her or their neceſſary wearing Apparel, and the neceſſary 
„hearing Apparel of the Wife and Children of ſuch Bankrupt only ex- 
« cepted); then he, ſhe or they the ſaid Bankrupt or Bankrupts, 1n Caſe 
« of any Default and wilful Omiſſion in not en and ſubmitting 
« 0 be examined as aforeſaid ; or in Caſe he, ſhe or they ſhall remove, 
« conceal (a) or embeazle any Part of his, her or their Eſtate Real or Per- (a) Richard 
„nal, to the Value of twenty Pounds; or any Books of Account, Papers Dun, a 
« nd Writings relating thereto, with an Intent to defraud his, her or their AO 
« Creditors, and being thereof lawfully convicted by Indictment or In- by Trade, 
« formation) ſhall be deemed and adjudged to be guilty of Felony, and was con- 
« thall ſuffer as Felons, without Benefit of Clergy, or the Benefit of any vided for 
« Statute made in Relation to Felons; and in ſuch Caſes ſuch Felon's concealing 
« Goods and Eftate ſhall go and be divided among the Creditors ſeeking nud Feds. 
« Relief under ſuch Commiſſion ; any Law, Uſage, S. firſt Perſon 

| x 85 ' EE who ſuffer- 
el capitally by the Bankrupt Laws; he was executed 12 Dec. 1412. Je/n Perrot was convicted of 
2 like Concealment, and was executed on Wedneſaay 11 Nov. 1762, on a Gallows erected in Smith- 
jel, Vide 2 Burr. 1216. It is obſervable, that Ferrett was called in the Proceedings under the 
Commiffion of Bankrupt, © Merchant.” In his Trial he was proved to be a © Linen-Drafer, 
and the Editor of his authentic Narrative declared he was a Laceman.” 


By ef. 2. The Commiſſioners may appoint within the ſaid forty- The Com- 
5 2 (ſo appointed as aforeſaid) 3 Bankrupt to ſurrender miſſioners 
„and confirm, not leſs than three ſeveral Meetings, for the Purpoſes may fum- 
* zforeſaid, the laſt of which ſhall be on the forty-ſecond Day hereby e Tons 

„limited for ſuch Bankrupt's Appearance.” winks 


| | perſonally 
them before the firſt Day appointed in the Gazetre for his Examination. 2 Eg. Caf. Abr- 99. pL Þ 


to attend 
By ef. 3. © The Lord Chancellor or Lord Keeper, or Commiſſioners 
* may enlarge the Time for ſurrendering, . as the ſaid Lord Chancellor, 
„. ſhall think fit, not exceeding fifty Days, to be computed from the 
End of the ſaid forty-two Days, Io as ſuch Order tor enlarging the Time 
de made by the ſaid Lord Chancellor, Sc. fix Days at leaſt before the 
* Tune on which ſuch Perſon or Perſons was or were ſo to ſurrender him, 
" her or themſelves, and make ſuch Diſcovery as aforeſaid.” _ 
By et. 4. © Every ſuch Bankrupt, after any Aſſignee ſhall be choſen 
"and 8 ſhall deliser up upon Oath, before one of the Maſters | 
Lol the High Court of Chancery, or before any Juſtice of the Peace *Page2 (8 
within his reſpective Juriſdiction, all his, her or their Books of Ac- | 
* counts, Papers and Writings not ſeiſed by the Meſſenger of the ſaid 
Commiſſion, or not before delivered up to the eee e or the 
. . Part of them, and then in his, ber or their Cuſtody or Power, 
aud diſcover ſuch as are in the Cuſtody or Power of any other Perſon 
or Perſons that any Ways relate to or concern his, her or their Eſtate 1 
*or Effects; and all and 3 ſuch Bankrupt or Bankrupts not in Pri- Rep. 148. 
: ſon or Cuſtody, ſhall at all Times after ſuch Surrender as aforeſaid be pl. 88. 
' Liberty, and is and are hereby required to attend ſuch Aſsignee or 
Al znees, upon every reaſonable Notice in Writing for that Purpoſe 
_ ven by ſuch Aſſignee or Afﬀignees, unto ſuch Bankrupt or Bankrupts, 
or left for him, her or them, at his, her or their Houſe or Place of 
_ Abode, in order to aflift, and ſhall aſsiſt ſuch Aſſignees in making out 
ite Accounts of the ſaid Bankrupt's Eftate and Effects.” | 5 | 


BE 
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See Atk. 
Rep. 148. 
pl- 88. 


ſeaſonable Times 


B A N E N U 
By 2. 5. Every Bankrupt, having ſurrendred as aforeſaid, ſhall | 
— the Expiration of the ſaid foriy- tuo Dan. f 
* ſuch further Time as ſhall be allowed to ſuch Bankrupts to finith bis 
* her or their Examination, be at Liberty to inſpect his, her or their 


« Books, Papers and Writings in the Preſence of ſuch Afiznee or 


Aſſignecs, or fome Perſon to be appointed by ſuch Aſſiznee or Al. 
* fignees for that Purpoſe, and to take and bring with him, her or 
* them, for his, her or their Aſſiſtance, ſuch Perſons as he, the or they 
* ſhall think fit, not exceeding two Perſons at any one Time, and 10 
make out fuch Extracts and Copies from thence as he, ſhe or they 
„ ſhall think fit, the better to enable him, her and them to make x full 


_* and true Difcovery and Diſcloſure of his, her or their Eſtate and Ef. 


Seck. 6. 


fects; and in order thereto the ſaid Bankrupt or Bankrupts ſhall be free 
* from all Arreſts, Reſtraint or Impriſonment of any of his, her or their 
„ Creditors in coming to ſurrender, and from the actual Surrender of ſuch 
Bankrupt to the ſaid Commiſſioners, for and during che ſaid forty- tuo 
* Days, or ſuch further Time as ſhall be allowed to ſuch Bankrupt or 
„Bankrupts for finiſhing his, her or their Examinations as aforeſaid, pro- 
* vided ſuch Bankrupt was not in Cuſtody at the Time of ſuch Surrender 
and Submiſſion to be examined; and in Caſe ſuch Bankrupt ſhall be 
« arrefted for Debt, or on any Eſcape Warrant, coming to ſurrender him 
© or herſelf to the ſaid Commiſſioners, or after his IP 

be ſo arreſted within the Time before mentioned, that then on producing 
* ſuch Summons or Notice, under the Hands of the ſaid Commiſſioners, 
« Aſſignee or Aſſignees, to the Officer who ſhall arreft him, her or them, 
te and making it appear to ſuch Officer that ſuch Notice of Summons is 


ſigned by the ſaid Commiſſioners, or the major Part of them, or ſuch 


* Afignee or Aſſignees, and giving ſuch Officer a Copy thereof, ſhall be 


immediately diſcharged; and in Cafe any Officer ſhall detain ſuch Bank- | 


* rupt or Bankrupts (after he, ſhe or they ſhall have ſhewn ſuch Notice or 
* Summons to him, and made it appear that it was 5 1 as aforeſaid) in 
* his Cuſtody, ſuch Officer ſhall forfeit and pay to ſuch Bankrupt, for his 
„ own Uſe the Sum of 57. for every Day ſuch Officer ſhall detain ſuch 
* Bankrupt, to be recovered by Action of Debt, in any of his Majeſty's 


Courts of Record at Meſtminſter, in the Name of ſuch Bankrupt, with 


* full Cofts of Suit.“ | ib 
+ Provided that in Caſe any Bankrupt be in Priſon or in Cuſtody at 
the Time of iſſuing of the ſaid Commiſſion as aforcſaid, and is will 


ing to ſurrender and ſubmit to be examined, according to the Direc- 


tions of this AR, and can be brought before the ſaid Commiſſiazers | 


and Creditors for that Purpoſe, the Expence thereof ſhall be paid 
cout of the ſaid Bankrupt's Eftate and Effects; but in caſe ſuch Bank- 


4 rupt is in Execution, or cannot be brought before the Commiſſin- 


ers, that then the acting Commiſſioners ſhall from Time to Time at- 
* tend the ſaid Bankrupt in Priſon or Cuſtody, and take his or ber 
« Diſcovery, as in other Cafes; and the Aﬀignees of the ſaid Eftarc 


„ ſhall have Power, and are hereby required to appoint one or more 


 PPage269 « # Perſons to attend ſuch Bankrupt, being in Priſon or in Cuſtody, 3 


% aforeſaid, from Time to Time, and to produce to him or her, his or her 
„Books, Papers and Writings, in order to prepare his or her laſt Diſcovery 
and Examination, according to the Directions before mentioned, a Copy 
* whereof the Aﬀignees of the ſaid Eftate ſhall apply for, and the fad 
* Bankrupt ſhall deliver to them, or their Order, ten Days at leaſt before 
„ fuch Examination.” | 3 98 

By fed. 36. After ſuch Bankrupt ſhall have obtained his Certificate 
* and the ſame ſhall be duly confirmed, fuch Bankrupt ſhall give his 


* Attendance upon every reaſonable Notice in Writing, to be give” ® 


cheteb / 


or left at his uſual Place of Abode, by the Aſſignees or their Order, 


er Surrender ſhall | 


R JS. - - - - - * 2 a as. 


- 
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( 


BANKRUPT. 
« thereby requiring him to attend the Aſſignees in order to make up, ad- 
« :1jt or ſettle any Account between ſuch Bankrupt and any Debtor to or 
« Creditor of ſuch Bankrupt's Eſtate, or to attend any Court of Record, 
« in order to be examined touching the ſame, or for ſuch other Buſineſs 
« which ſuch Aſſignee ſhall judge neceſſary for getting in the faid Bank- 
« rupt's Eftate and Effects, for the Benefit of his Creditors; for which 
« Attendance the Bankrupt ſhall be allowed and paid the Sum of 2s. 64. 
fer diem, by ſuch Aſſignee out of the Bankrupt's Eftate; and in caſe 
« ſuch Bankrupt ſhall neglect to attend, or —— Attendance ſhall re- 
« ſuſe to aſſiſt in ſuch Diſcovery, without good and ſufficient Cauſe to be 
« jhewn to the Commiſſioners, or the major Part of them, for ſuch Ne- 

A glect or Refuſal, to be by them allowed as ſufficient, ſuch Aſſignee mak- 
ing due Proof thereof upon Oath before the ſaid Commiſſioners autho- 
« riſed as aforeſaid, or the major Part of them, they are hereby impow- 
«ercd and required to iſſue a Warrant directed to ſuch Perſon as they 
* ſhall think proper for apprehending ſuch Bankrupt, and him to commit 
„o the County Gaol, there to remain in cloſe Cuſtody, without Bail or 
« Mainprize, until he - ſhall __ conform to the Satisfaction of the ſaid 
Commiſſioners authoriſed as aforeſaid; and be by the faid Commiſſion- 

« ers or the Special Order of the Lord Chancellor, or otherwiſe by due 

« Courſe of Law diſcharged ; and ſuch Gaoler, or Keeper of ſuch Priſon, 
* to which ſuch Bankrupt ſhall be committed, is to keep ſuch Perſon in 

* cloſe Cuſtody, within the Walls of the ſaid Priſon, until duly diſ- 
„charged, Sr. — 
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0 Df the Overplus of the Bankrupt's Eſtate, and 


3 a as oe. th. * +3 1.46. 3 n _ . A. aero. POO 4 
* 


the Allowances to be made him; and herein of 
his Dilcharge and Certtittate. | 


BY 13 Elis, cap. 7. Upon Requeſt by the Bankrupt, the Commiſſion- 
« ers ſhall declare how they have beſtowed his Lands, Sc. and pay 
* the Overplus to the Bankrupt, Gr.“ h | 
By the 5 Geo. 2. cap. 30. eck. 7. it is enacted, That every Bankrupt, 
* yho ſhall by the Time limited in this Act ſurrender to the acting Com- 
** mifſioners, and in all Things conform, as in and by this Act is Page 270 
directed, ſhall be allowed the Sum of $/. per Cent. out of the neat Pro- 
"duce of all the Eſtate that ſhall be recovered in and received, which Fact < 15: 
* ll be paid unto him by the Aſſignees, in caſe the beat Produce of the fame 
* the ſaid Eſtate, after ſuch Allowance made, ſhall be ſufficient to pay Effect. 
* the Creditors of the ſaid Bankrupt, who have proved their Debts under Bankruprs 
* the ſaid Commiſſion, the Sum of 10s. in the Pound, and fo as the ſaid 377 18 
5 per Cent. ſhall not amount in the whole to above the Sum of 200 l. Iowance 
*and in caſe the neat Produce of the Eſtate ſhall, over and above the under this 
Allowance hereafter mentioned, be ſufficient to pay the ſaid Creditors Ad till a 
* the Sum of 125. 64. in the Pound for their reſpective Debts, chat then Divi» | 
. "ety Perſon ſo conforming ſhall be allowed the Sum of l. tos. per 
Ct. out of ſuch neat Produce, to be paid by the Aſſignees, ſo as ach Rep. 208. 
\ > 105. por Cent. ſhall not amount in the Whole to above the Sum of pl. 413. 
* And in cafe the neat Produce of the Eftate ſhall, over and above Repreſen- 
ide Allowance hereafter made, be ſufficient to pay the ſaid Creditors Bankagt 
o dum of 153. in the Pound for their reſpective Debts, that then every who had in 
r 8 . * ſuch his Life- 
time divi- . 
— ded ten 
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Shillings in © ſuch Perſon ſo conforming, ſhall be allowed the Sum of 1ol. per Cup, 
mme Pound, « out of ſuch. neat Produce, to be paid by the Afſignees, fo as luch 10/, 


z in bis per Cent. ſhall not amount in the whole to above the Sum of 300l. and 
Place, inti- © every ſuch Bankrupt ſhall be diſcharged from ſuch Debts owing at the 
tied to the Time that he did become Bankrupt; and in cafe any ſuch Bankruy, 
Allowance- « ſhall afterwards be arreſted, proſecuted: or impleaded tor any Debt due 
_ - 4-8 before ſuch Time as he became Bankrupt, ſuch Bankrupt hall, be gif. 
Pp charged upon Commen Bail, and ſhall and may plead in general, tha 

@) ore « the Cauſe of ſuch Action or Suit did accrue betore ſuch 'Time as he, 
e oe * ſhe or they became Bankrupt, and may give this Act and the Special 
due Ft Matter in Evidence; (a) and the Certificate of ſuch Bankrupt's conform- 
was no Evi- ing, and the Allowance thereof, according to the Directions of this AQ, 

dence of *« ſhall be, and ſhall be allowed to be * Evidence of che Trading, 
tne . 8 Bankruptey, Commiſſion and other Proceedings, precedent to the ob- 
8 * raining juch Certificate, and a Verdict ſhall thereupon paſs for the De- 
Bankrupt * fendant, unleſs the Plaintiff in ſuch Action can prove the ſaid Certificate 


not almit- © was obtained unfairly and by Fraud, or unleſs the Plaintiff in ſuch Ac- 


829. „Provided that if the neat Proceed of ſuch Bankrupt's Eſtate, ſo to be 
geg. 8. diſcovered, recovered and received, together with what ſhall be other. 
* wiſe recovered and received, ſhall not amount to ſo much as will pay all 
* and every the Creditors of ſuch Bankrupt who ſhall have proved their 
« Debts under the ſaid Commiſſion the Sum of 10s. in the Pound for 
their reſpective Debts, after all Charges firſt had and deducted, that then 
* and in ſuch Caſe ſuch Bankrupt ſha not be allowed the Sum of 51. per 


© Cent. out of ſuch Eftate as | be ſo recovered in, but ſhall be allowed 


= 14 by the Aſſignees ſo much Money as the ſaid Aſſignees and Com- 
«© mi 
* ceeding Fs per Cant. N : ; 
$c& 9. Provided that in caſe any Commiſſion of Bankruptcy ſhall ifſue _ 
any Perſon or Perſons, who after the 24th Day of Fune 1732, ſhall hare 
« been diſcharged by Virtue of this Act, or ſhall have compounded with 
« his Creditors, or delivered to them his Effate or Effects, and been releaſed 
by them, or been diſcharged by any Act for the Relief of Inſolvent Deb- 
« tors, after the Time aforeſaid, that then and in either of theſe Caſes, the 
| „Body only of ſuch Perſon conforming as aforeſaid, ſhall be free from 
Page 271 © Arreſt and Impriſonment by * Virtue of this Act, but the future Eſtate 
and Effects of every ſuch Perſon ſhall remain liable to his Creditors, a 
before the making of this Act (the Tools of Trade, the necellay 
„ Houthold Goods and Furniture, and neceſſary Wearing e of ſuch 
„ Bankrupt and his Wife and Children, only excepted) unleſs che Eſtale 
* of ſuch Perſon ſhall produce clear, afier all Charges, ſufficient to pay 10 
« every Creditor under the ſaid Commiſſion, 15s. in the Pound for their 
* reſpeRive Debts. 1 
de &. ro. 8 Provided that no Diſcovery upon Oath. or ſolemn Affirmation, to be 
2: made by any Bankrupt, of his Eſtate and Effects, purſuant to this 2 
3 " « ſhall intitle ſuch Bankrupt to the Beneflis allowed by this Act, unleſ⸗ 
Commiſſion the Commiſſianers, or the major Part of them, ſhall, in Writing _ 
diſcharges their Hands and Seals (b) certify to the Lord Chancellor, that ſuc 
5 ng ©: 6h * Bankrupt hath made a full Diſcovery of his Eſtate and Effects, and in 
Ar vg x * all Things conformed himſelf, according to the Directions of this 0 
rate as well © and that there doth not appear to them any Reaſon to doubt 


as;vint-Atke © "Truth of ſuch Diſcovery, or that the ſame is not a full Diſcover) of 3 


oners authorized ſhall think fit to allow to ſuch Bankrupt, not ex 


B A-N K R UU P T. 


6 + Bankrupt's Eftate and Effects; and unleſs four Parts in five ® - 
k mY and Value of the . of ſuch Bankrupt who ſhall be 


10l, « Creditors for no 1elF' than 20% reſpectively, and who ſhall have duly Rep. 69. pl 
and « proves their Debts under ſuch Commiſſion, or ſome other Perſon ve 3 Con. | 
the « them reſpeRively duly authorized thereunto, ſhall fign ſuch Certificate, aus being 
rupt ind teſtity their Conſent to ſuch Allowance and Certificate, and to the iy 22 c 
due « fad Bankrupts Diſcharge, in 222 of this Act, to be alſo certified 13 
dil. « by ſuch Commiſſioners, but the ſaid Commiſſioners ſhall not certify the who ſug- 
that Came till they ſhall have Proof by Affidavit or Affirmation in Writing of Eeſtedf raud 
be, « {ich Creditors, or of the Perſon by them reſpectively authorized for that apa | 
cial » Purpoſe, figning the ſaid Certificate; and of the Power and Authorit n 
pole, 0 | on Examin- 
m- hy which any Perſon ſhall be authorized by any Creditor to fign ſuch ation there- 
Ad, ; (-nificate for any Creditor ; which Affidavit or Affirmation, together of before 
ling, zich ſuch Warrant or Authority to ſign, ſhall be laid before the Lord the Som 
ob- „Chancellor, in order for the Allowing and Confirming the ſame; and an 
De- ilels ſuch Bankrupt make Oath that ſuch Certificate and Conſent of the Creditors 
cate » (reditors thereunto, were fairly obtained, and without F raud ; and un- proved 
Ac- ts ſuch Certificate ſhall, after ſuch Oath or Affirmation of the Bank- their Debts, 
alue « upt, be allowed and confirmed by the Lord Chancellor, Lord Keeper, 2 85 
ſhall « 0: Commiſſioners for the Cuſtody of the Great Seal of Great Britain, for ſet 3 5 
De- « the Time being, or by ſuch two of the Juſtices of the Courts of King's Certificate, 
* Back, Common Pleas, or Barons of the Court of Exchequer at Weſtmin- Court 
o be , to whom the Conſideration of ſuch Certificate ſhall be referred by N 
her. be Lord Chancellor; and any of the Creditors of ſuch Bankrupt are to eee 
r * be allowed to be heard, if they ſhall think fit, before the reſpective Per- thereof, but 
; * * ſows aforeſaid, againſt the making ſuch Certificate; and againſt the left Claim- 
ON * (anfirmation thereof; nor ſhall any Commiſſioner ſign ſuch Certificate ful 25 
en s til after four Parts in five in Number and Value of the ſaid Creditors Ark. 
ber ball have figned the ſame.” | 5 5 3 
wed + ap | | 7 . 
0 m- N - : ; | 81. 30. 
lmificate allowed in Life-time of Bankrupt, though not confirme Beach 
tex: A Rep. 7. Certificate diſcharges Perla of 3 t. and his e Aenne but 
: wt the Eſtate in Hands of Aſſignees» Atk. Rep. 79. 3 will not lie to compel an Allow- 
ainſt ace of a Certificate. Atk. Rep. 82. pl. 31. Signing Certificate of a Bankrupt Trader in Jrelend, 
hare in tire Months after Commiſfion is ſued, too ſoon, and therefore difallowed. Ack. Rep. 82. pl. 31. 
7 hee, $4. pl 32. Party muſt either Prove a Debt, or ſhew a reaſdnable Ground for a Claim for afſent- 
es ly oor ilenting from Certificate. Atk- Rep. 85. Certificate does not diſcharge Bankrupt's 
Burties. Atk. Rep. 84. Certificate ſigned the ſame Day with Bankrupt's laſt Examination ſtayed. 
Deb- Ak Rep. 86. Where there is a joint and ſeparate Commiſſion, a Creditor under the joint, . 8 
;, the Come under the ſeparaty one, and aſſent or diſſent to the Certificate under the ſeparate one. Ah 
K M97. pl. 4. Superſedear of Commiſſion entirely defeats Certificate. Alk Rep. 145. pl. 84. 
Mate nifcate not eompleat till allowed. 2 Bur. 517, Ge. (5) Ad. Rep. 207. pl. 111. * - 
3 a toner of Attorney from a foreign Creditor to be atteſted by a Notary. 24 Ges. 2. c. 57. ſ. 10. 
ſuch ede faid Statute it is enacted, © That every Bond, Bill, Note, Con- Sed. 11- 
tale | * Apreement, or other N whatſoever, to be made and given 
ay 19 1 any Bankrupt, or by any other Perſon, unto, or to the Uſe of, or in 
their Toft for.any Creditor or Creditors, or for the Security of the Payment 
al any Debt or Sum of Money due from ſuch Bankrupt at the Time of *Page272 
to be s becoming Bankrupt, or any Part thereof, between the Time of his 
AR, ing Bankrupt, and ſuch Bankrupt's Diſcharge, as a Conſideration 
inleſ⸗ 1 y the Intent to perſuade him, her or them, to conſent to, or fign any 
inder | ” Allowance or Certificate, ſhall be wholly void and of no Effect, 
ſuch the Monies thereby ſecured, or agreed to be paid, ſhall not be reco- 
nd in a or recoverable ; and the Party ſued on ſuch Bond, Bill, Note, 
AQ, apy or Agreement, ſhall and may plead the General Iſſue, and give 
ff the 18 and the Special Matter in Exide nce.“ 
mo Froxided that nothing in this Act ſhall be conſtrued to extend, or geg. 12. 


e z any Privilege, Benefit or Advantage to any Bankrupt what- 
!, U | . 


9 5 b | Peo 
ſtrickly, and a of = C-mmiſtioners in ſuch Commiſſion named and authorized, th 
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The Lord “ ſoever, againſt whom a Commiſſion of Bankrupt under the Great &. 
Chancellor « hath iflued, or hereafter ſhall iſſue, who hath or ſhall, for or upon 
pd 4 e of any of his or her Children, have given, advanced or pad 
this Clauſe © above the Value of 1004: unleſs he or the ſhall prove, or by his or be 
muſt be Books fairly kept, or otherwiſe; upon his or her Oath; or, being of 
- conſtrued * People called Quakers, upon ſolemn Affirmation, before the major P 
Ot exe r. he or ſhe had at the Time thereof, over and above the Value fo git 
ther than advanced or paid, remaining in Goods, Wares, Debts, ready Mone 
the Chil- © or other Eftate Real or Perſonal, ſufficient to pay and ſatisfy unto ead 

ten of the « and every Perſon to whom he oy» ſhe was any ways indebted; their | 


Ack. Rey « and entire Debts; or who hath or ſhall have loſt in any one Day, ch « 
86. « Sum or Value of 5. or in the Whole the Sum or Value of 100l. withit by 

| the Space of twelve Months next preceding his, her or their becoming a 
% Bankrupt, in playing at or with Cards, Dice, Tables, Tennis, Boy Try 

« Billiards; Shovelboard, or in or by Cock-fighting, Horſe- races, Dog * 

« matches; or Foot- races, or other Paſtimes, Game or Games whatſoerte "3 

« or in or by bearing a Share or Part in the Stakes, Wagers or Adventur 8. 

« or in or by Betting on the Sides or Hands of ſuch as do or ſhall pla * 

e act, ride; or run as aforeſaid; or that within one Year before he or fh th 


% became Bankrupt; ſhall have loft the Sum of 1001. by one or mor 
Contracts for the Purchaſe; Sale; Refuſal or Delivery of any Stock « 
any Company or Corporation whatſoever; or any Parts or Shares of an 
Government or Publick Funds or Securities, where every ſuch Contra 
« was not to be performed within one Week from the Time of the mak 
« ing ſuch Contract, or where the Stock, or other Thing fo bought or fold 
1 jk not actually transferred or delivered in purſuance of ſuch Cor 
A M4 | 6 h 
L It is further enacted, That if any Bankrupt, who ſhall have obraine 
Though 2 « his Certificate, and ſuch Certificate ſhall have been allowed andconfim 
dledtstopro= ed, mall be taken in Execution, or detained in Priſon, on Account « 
ceedatLaw, ** any Debts due or owing before he became Bankrupt, by reaſon thai 
he may till Judgment was obtained before ſuch Certificate was allowed and confirm 
3 or « ed; It ſhall and may be lawful for any one or more of the ſu es of th 
ihe Crs Court wherein Judgment has been ſo obtained againſt ſuch Bankrupt, o 
tifcates © ſuch Bankrupt's producihg his Certificate allowed and confirmed, to or 
Atk: Rep. der any Sheriff or Sheriffs, Bailiff or Officer, Gaoler, or 1 of an 
220. pl. 121. “ Priſon, who hath or ſhall have any ſuch Bankrupt in his Cuſtody b 
ee e « virtue of any ſuch Execution, to diſcharge ſuch Bankrupt out of Cutiod 
diſcharge on ſuch Execution, without Payment of any Fee or Reward ; and ſuc 
Bankrupt * Sheriff or Sheriffs, Bailiff or Officer, Gaoler or Keeper, is and are here 51 
fromaCom- « required to diſcharge ſuch Bankrupt out of Cuſtody accordingly, and 


| | 490 000 J and are hereby indemnified n any Adtion for an Eſcape for his 0 


Extent of their fo doing.” | 

the Crown. | | | / of x Bank 

Atk. Rep. 262. pl. 142. Certificate obtained, pending an Action, diſcharges the Bail of a 

rupt, if not before fixed, ef not. Bur. 244. But the Bunkrup! e. though diſchargend 

the * Debt, is yet liable to the Judgment againſt him in an AQion upon the Bail- Bot 
ur. 4 5 = 


#7 


k Bargain and Sale. 


| up. 10. which executes all Uſes raiſed; and as this has introduced a 
pre ſecret Way of Conveyancing than was known to the Policy of the 
amon Law, therefore the Inrolment of the Deed of Bargain and Sale 
coming made neceſſary by the 16th Chapter of the Statute; but the Learning 
{this Head depending on Statutes, it is firſt proper to recite that, 

by the 27 4 8. cap. 10. Where any Perſon or Perſons ſtands or is 


loexeg ſikd of or in any Honours, Fc. Lands, Tenements, Rents, Services, 


2 &. io the Uſe, Confidence or Truſt of any other Perſon or Perſons, or 


or {i ſoa or Perſons, Ic. that have any ſuch Uſe, ſhall be deemed and ad- 
* ped in lawful Seiſin, Eſtate and Poſſeſſion thereof, to all Intents and 

f þ ſes, of or in ſuch like Eftates as they have in the Uſe, Cc. and 
1 be Eſtate, Right and Poſſeſſion of him and them ſo ſeiſed to any Uſe, 
ahve V ſhall be deemed and adjudged in him or them which have the Uſe, 
hn after ſuch Quality, Manner, &c. as they had before in or to the 


or ſold 
\ Cor Uſe, He. ; 


brainet 
onfirm 


Hereditaments ſhall paſs from one to another, whereby any Eſtate of In- 
teriance of Freehold ſhall be made or take Effect, or any Uſe thereof 
1 b be made, by reaſon only of any Bargain and Sale, except by Writing 
oo cd, ſealed and inrolled in one of the Courts at Wefminfter, or elle 
a nin the County or Counties where the Lands, c. Io bargained and 
of be, before the Cuſſos Rotulorum, and two Jultices of Peace, and the 
Be Cert of the Peace of, Ec. or two of them, whereof the Clerk of the 
2d | ute to be one; the ſame Inrolment to be made within fix Months after 
i d Date of che ſame Writing indented. 5 | : 


ul Lin, Borough, Ec. wherein the Mayors, c. or other Officers have 
"1 c wir ron Evidences, Deeds or other Writings within their Pre- 
or Limits.“ e 4 | 
and 1 h de 5 Elis. cap. 26. Bargains and Sales of Lands, Oc. in the 
of Lancaſter, being within fix Months inrolled in the Chancery 
larger, or before the udges of Aſſiſe there, of Lands, c. in Che- 
', in the Exchequer at Chefter, or before the Judges of Aſſiſe there, 


a Bank Ilanz, Cc. in the Biſhoprick of Durham, in the Chancery at Dur- 
arc WP «before the Juſtices of Aſſiſe there, thall be as cffeætual as if in- 


Miled in any Courts at Weftminfter. Provided this Act extends not to 


i 


Lade lying within any City, Ec. wherein the Mayors, Ce. 
We ſhall now conſider, 8 

BY ! Who may bargain and ſell, and to whom. 
) What may be bargained and old. 275. 


j 


Body Politick, by reaſon of any Bargain, Sale, Feoffment, &. ſuch Per- 


E 16. „ No Manors, Lands, Tenements, or other 


oh * Provided this Act extends not to any Lands, eee. lying within any 


(o) Jn 
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Soma ARGAIN and Sale is a Contract in Conſideration of Money, Co. Lit. 273 
on aſſiag an Eſtate in Lands by Deed indented and inrolled: This 2 Inſt 6732. 


e Mane of conveying Lands is created and eſtabliſhed by the 27 H. 8 8. 
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BARGAIN ANDY SALE. 


bee (C) In what Manner a Bargain and Sale my 
be made; and herein of the Words to be mae 
Ale ok. 276, | 
(0) Df the Conſideration. 276. 
1 * 10 Inrolment. 277. 


1. The "WUTE between. the Inrolment and the f 
Deed. 277. of h 


2. What Eſtates are to be inrolled; and herein of 

___ the Exception as io Lands, in Cnies, Boroughs, 
&c. 278, | 

3. The Ti me of. Inrolment. 279- 


® The Gauner, of Pleading Bargains and Sairs 
% e 
„ "th 


3 4 3 3 — 3 


600 be may vertihr' and ten, 118 to 3 


Bro. Feoff- T HE King, and all other Pexſons that cannot be ſeized to a Ve 
ment » Ap bs Land bar 12 and ſel 1 for at n 1 — bog a Man hai 
5 old his r Money without givi very, the onl 
1 uity, and ch is now executed — ae a, Bargain ry, 6 Ehe 
Popt» 72. 0 
Statute ; but antecedent, ta any ai ecution there muſt be a Uſe well 
raiſed, which cannot be without. a Perſon capable of being ſeiſed to a Uſe, 
which the is not, there. no mean to compel him to 
the Uſe or "Tru: for the Chanc as only a delegated Power from the 
Kis over the-Conſciences of bis Subjects; and the King, who is * 
al Judge ee of pa to be pertectiy indifferent, and not to take 
. bs yon him. the pa ar Defence of any Man's Eftate as a Truſtee. 
10“ Co. 96, 5 Tenant in Til | gates and ſells 5 Land in Fee, this paſſes an "ou 
Wi determinable. 85 of Tenant in Tail; for at Common Law de 
a6 „% Uſe could not 5 of any greater Eſtate than the Party had in bis 
Co. 14, 15. ng 5 Tenant in; 125 M had an A in him, but he could diſpoſe af i 
Co. Lit. 151. all * (pr Yea own Er d therefore when, he ſells the Uſe in Fe : 
* Ceftuci 64 6, IE en kind ab 1 9 Jet determining within the Con. old. 
the Statute executes it in the ſame Manner as be Ja 
ing Vie, mY: uently he will. have. fame Properties of a Tenan 
Fee, 09 in N kn for Tis only; but if Tenant for Life ba 265 
to hal —1 12 7804 e L 1 — 
s the Ekate for to the alnee, We 
ee ene cutes the 1 ſfion as the Party SES Nee 


Sand. 260. $7 
2 Inſt- 674 Mo. 42. 1 Co. 98. 10 Co. 96. 1 61 


M. 41. If a Huſband ſei of Lands in Right of his Wife, or Tenant in To 
: bavgains and ſells cif Trees n the Lands, and dies before Sent 
rance, WIR b e 85 afterwards cut them our and ke ther 


ve" 1 : . * — 
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BARGAIN axy SALE. 
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Nay + [fa Son and Heir bargains and falls the Inheritance of his Father, *Pagen7s 
ade this is void, becauſe he hath no e to transfer; the ſame Law of a 

(a) Releaſe. . 3 | Kelw. 84. : 

Co. Lit. 265. 


A „6 


But if the Son makes a Feoffment of the 1 of his Father, this paſſes an Eftate during 
122 Son's Life, for it is 2 Diſſeijm to the Father, and the Son, after the Father's Death, cannot 
zeit it; for no Man can al. edge an Injury in any voluntary A& of his own. Co Lit. 265: a. 
/ But if the Son releaſes witn Wee he and. his Helrs are for ever hereafter drr by the 
gebutter. Co. Lit. 365 · 2 


If there be two Jointenants, a one of "ER ken a * and Sale Or Jac. 53. 
of his own Eſtate in Fee, and then the other dies, the other Moiety ſhall Co. Lit. 186. 
ſurvive to the Bargainor; for ſince the Freehold is in the Bargainor, the 2 3» 
Inheritance continues; but if ſuch Jointenant had bargaindd and ſold 20- Chanc. 124. 
un $!2tum ſuum in Fee, though he died before Inrolment, yet if the Deed 
ere afterwards inrolled, the Moiety would not furvive, , but would -paſs to 
the Bargainee, 13 
Han Infant je 70 and ſells his Land by Deed indented and inrolled, 2 ing. 673 E 
jet he may plead Non- age; for notwithſtanding the Statute the Bargainee 1722 
claims by the Deed as fo Common 2 which was, and therefore i is ſtill, 
feaſible by Non- | 
If a Wife jains ha. X's her Huſband i in a Bargain and Sale by Deed 3 2 1n6. 618 
cd and inrolſed of her Lands, yet it ſhall not bind her, for the Wie can- 
not be examined by any Court without Writ, and there | is no Writ al- 
owed in this Caſe, which is for the better Security of Wives, who are by” 
our Law entirely ſubjected to 4/4 Will — the DO 5 * | 
A Man may bargain and fell to a ation,” for 9 5 8 doch. 1 
Uſe, though the eee be given by the wares in their Natural Ca. Lok 15 : 


* 


| ity. 
my Fa Man may bargain and fell to his Son, but chen the Confiderarion i 4 vo 2 
Wan e ought” ve be ex pfeffed, and it ought to have all che other Circum- 2 Co. 24 


ſances of a Bargain and Sale; but this ſhall operate as a Cotenant 10 ftand Cro- Liz. 1 
ſid, if there be none but the Copidetagon of Nu Love and Aﬀec- Vee 
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on exprefſe | | L i . 
＋ 3 by 
Thur $1 
* 0 dlbat max ve bargained and foly, 1 
in bim; 8 | di 
oe 1 it ANY Freehold or Inheritance in Poſſeſlion, MERE or "Romain, ber; 34 1 
in Ter upon an Eſtate for Years, 0 bargained er 889. 1 
eG Fur the Deed felt be walled ear 1 
5 he had 1 2 Man ſeiſed of a Freehold gain and ſell it fo Years, and 8 Co. 93. #8 
nant us mall be executed by 112 cheld r but it uted not be inrolled oy 2 * Abr. | 15 
rn Sem, of Inrolments. 216, 671. 13 
uld nd OE Pam age phys fell ae; ow to be e 3 C0-35.9 iS 

& Reni io ofe mey Ve bargained nd — this/is e Freehold K. u. 8. 7 

E. the Statute, and be ſore on Statute a Rent newly created n es be 1 Co. 146. 1 

7 rand and fold, becauſe when Money, as an PR given, And. 27. | N 
1 1 monies or Words of Law were wanting 8 ſupplied Es 170. | of 
© Boil n; but it ſeems; chat ſince che Statute, — new created cannot be 9 
e thet ani) md fold, becauſe there ou yh to be a Freehold in ſome-other 13 

| Fern, ta be executed in Ceſui que Uſe ; but here can be no Seiſin of this a 


in the Bargainor, becauſe no Man can be ſeiſed of a Rent i in his own 
a conſequently there can be no — to be.executed in che Bar- 


If 


1 SY 


* 
r 


B 
— * ds Rr 


OS be 
N * N 


Ty ee a wb 5 Bp WAS WT” ol {> AKT * 
1 _— 5 . 


n 
*. 4 ks 2 _ . 


1 mm 
. „ 


r 
o 
_ — 2 - ui =y 


BARGAIN ax» SALE. 
*Page276, * If A. by Indenture inrolled Bargains and ſells Lands to B. and hi 


4 Heirs, with a Way over other of the Lands of A. this is void a WO the 
 CroJac-189. Way; for nothing but an Uſe paſſes by the Deed, and there can be o 


: 96 I wm Uſe of a Thing not in 4%, as a Way, Common, Sc. before they ace 7 
7 7 oo tb inner inch 55 „ ul. 
the Grant We an Fe 9 10971 „ . con 
would not amount, in many Caſes, to a Licence, at leaſt during the Life of the Grantor? 1 
. * * $ 751 9 le 13 bs. . 2 i N ; oth 


"WW 
6 


* — 


+ ©) In what Wanner a Bargain and Sale may 
3 420 be mae 3 and herein ol the (Cords to be made 
5 % ( 


I common Law Lands might be bar gained and fold by Words ont 
3 A for it was the Conſideration that in ere. raiſed the Uſe, but fn. 
Poph. 48. che Statute of 27 H. 8. cap. 16. Lands cannot paſs without Indenture. 
And therefore Lands in Cities and Boroughs might, ſince this Act, till the 29 Car. 2. c. 3 have 
| been bargained and fold by Word only. 2 Inſt. 676. Yelv. 124. See fe 278. Div. 2. 


2 Inſt. 672. It is not neceſſary to uſe the Words Bargain and Sale, but any Word 
Oro. Jac: equivalent are ſufficient, and whatever Words upon valuable Conſideration 
would have raiſed an Uſe of any Lands, &c. at Common Law, the fame 
Ero. Eliz. amount to a Bargain and Sale within this Act; as if a Man by Deed, V. 
166, . . for a valuable Conſideration. covenants to ſtand ſeiſed to the Uſe of auo- 
roo Ok ñ ²⁰ ß ⁊ n ̃ TY NG 
Rep. 105. Though the Deed may be either in Parchment or Paper, yet che Inrol 
2 Inſt. 373 · ment muſt be in Parchment only, for that is implied when an Iarolment i 
d 0s be in any of the Courts of Record at We/fmanfter ; and in the Clauſe of 
Inrolment by the Clerk of the Peace, it is particularly provided, that he 
5 ſhall ſufficiently inrol and ingroſs it in e eee, 5 
4 Co. 35. A Man demiſes, bargains and ſells a Manor, Part in Demeſne and Part 
Haywar@'s in Tenants Hands for ſeventeen Years, the Party may chuſe either to take 
Fe it by way of Leaſe at Common Law, and then the Tenants muſt atiom; 
or by way of Bargain and Sale without Attornment; and this agrees with 
the Policy of the Common Law, to take every Man's Grant, fo as to pals 
an Intereit as ſhall be moſt advantageous for the Grantee ; and fince, in 
this Caſe, the Words allow a double Way of taking it, the Grantee ſhall 
be Judge which is moſt beneficial, _ 5 4 


5 y — 
0 11 n > F > PILE 


(o) Or the Conſideration. 


1 Co. 126. IF a2 Man bargains and ſells Lands for divers good Cauſes and Confider 
_ ations, it is void, unleſs Money be averred; for ſelling ex vi lein 
| ſuppoſes a transferring a Right of [ſomething for Money, the Common 
Melium of Commerce; but if chere be no ſuch Conſideration it may be 
an Exchange, a Covenant to ſtand ſeiſed, Grant, &. but it can be no Sal 
Vuithin the Statute, STE 77 | ET 
Mo. 338 If there be a Conſideration of Money expreſſed in the Deed, no Aver. 
| ment nor Evidence can be admitted againſt it, for the Affirmalire u 
| proved by the Deed, and it is impoſſible to prove the Negative. | i 


# out averzing the Sum, for it is a Sale if there be red Money, Moo? 325: 
en A Man in Confideration of 70%½ bargains and ſells to his Daughter and , C0. 176. 
Ke S. in Tail,” who intermarry, it may be averred fam in Co fideratione 3 Co, yh. a, 
bes "Maritagii quam in Confid de 701. for a Man may aver any Conſideration 28 


contient with that in the Deed. 8 : 
I; a Man in Conſideration that J. S. was bound ip a e pen. and Oro. Eliz. 
other Bonds for him, and for divers other good Cauſes and Conſiderations 394. 


; . | . . * — 5 .* | Gilb. 
targains and ſells his Lond to him and his Heirs, it is not good DE = 


If a Man jn Conſideration of fo much Money to be paid at a Day to Dyer 337-4: 
dame bargains and ſells, the Uſe paſſes preſently, and after the Day the 

Panty has an Action for the Money, for it is a Sale by the Money paid pre- 

{ly or hereafter, | | „„ yl 


on, | i | | | R 
fince — A —ů— * — 9 N g : 
_ (E) Of the Inrolment: And herein, 
_ 1. The Relation between the Inrolment and the Peed. 
| 1 | 

ration T Common Law the Uſe paſſed from the Delivery or Date of the wo Ye 
lime Deed, and by the Statute 27 H. 8. cap. 10, the Poſſeſſion paſſed as the Hob. 136. 
d, b had the Uſe at the Time of the Delivery of the Deed; but it was 2 Inſt 674- 
{ auo- thought proper to add ſome further Circumſtances, which is done by cap. FIN Jace 

16. and therefore if theſe Circumſtances are obſerved, it hath the ſame Ef- Rol. Abr. 
Iorol- ſect it had before at Common Law, to wit, to raife the Uſes from the 627. 
en Delivery; for the Words of the Statute are only to add ſome Things, and Owen 149, 
uſe of not to aboliſh or ſet aſide the Force it had formerly. | 150. 
dat he If 4. bargains and ſells Lands to B. and his Heirs, and before Inrolment Cro. Jac. 52 
45 B. reciting this Bargain and Sale to be by Indenture inrolled, bargains and Bellingham 
0 ſells to C. and his Heirs, all the Eftate which he had by the ſaid Indenture an 447 
e 1nrolled, and after the firſt, and then the fecond Deed is inrolled; by Daniel Vent 
axon; and Kimgſmill the Lands are well conveyed to C, for when the firſt Inden- 1 wile, 214, 


ture was inrolled, the Eſtate was in B. ab i::tio to bargain, fell, &. and Shep. 

the Words in the ſecond Deed are apt enough to pals the Land, and the Touch-223- 
Recital of the Tnrolment immaterial ; but Anderſon and Warberton cont” ; 188,” 56, 
=or a Man cannot paſs what he hath not, and till the Deed was inrolled B. 

bad nothing, and he paſfed only what he had by Indenture inrolled : But 

Man iy held, The Land paſſed not, by reafon of the Miſrecitall but that 

pherways it would have paſſed; and it was adjudged for the Defendant, 


i a 5 Way now 
if paſſing Eſtates, is by Leaſe and Releaſe, whereby the Poſſeſſion and Freehold inſtantly veſt in 
Ec Purchaſer. In ſome ſew particular Caſes a Bargain and Sale inrolled may be more proper; a 


— . Se and Leaſe, may be compriſed jn one Deed, aud being inrolled may anſwer both Pur- 

may be Ia Man bargain and fell his Manor, to which chere is an Advowſon 2 Co, 56. 

no Sale pendant, the Bargainee can make no Title to preſent before Inrolment, | 
Ha Man bargains and ſells his Land, and then ſuffers a Recovery, 4 Co. Hind's 

Aber. es a Fine, or makes a Feoffment to the Bargainee, and then the Need Caſe, 

tive 18 | rolled, the Land paſſes by the Recovery, Fine or Feoffment; for ſince 2 ag 

e Preehold and the Uſe is in the Bargainor till Inrolment, it muſt paſs 2 0 


* 


62, 203. 
4 the Recovery, Sc. and when it has paſſed by the Recovery the Uſe can- W e 4. 


enſe, nor Poſſeſſion be executed from the Date of the Deed. oe 49: 
| „ . 


x If the Deed ſays fox a competent Sum of Money, it is ſufficient, with- Page 277 


51, 84, 112, 25% 


þccording to the Opinion of the three laft Judges f. I FTheuſval 
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BARGAIN AND SALE. 


2 Inſt. 694+ If the Bargainor or Bargainee die before Inrolment, it may notwih. 
Hob. 136. ftanding be inrolled, for here are Parties to give and take the Interef hi 
And. 229. e - | ; Ph 5 * en 
it begins to veſt, for it veſts from the Date of the Deed; otherwiſe 
837. | . ; ) In the 
Cafe of an Attorament. | RX 
*Page2 78 * I a Man bargains and fells his Land, the Bargainee may be Tenant to 
Vent. 361. the Precipe be fore Inrolment, and e er Releaſe before Inrolment 
1 Vent · 350 But where the Commiſſioners of a Bankrupt had aſſigned the Bank:u n 
28how. Rep. Lands to the Leſſor of che Plaintiff, which Indenture was afterwards in- 
156. 8. O. rolled, but the Declaration was upon a Demiſe made after the Indentur, 
" pu oy wy the Inrolment ; it was adjudged, That this Declaration was nu 
Carth. 178. Ul cient . | : 1 Be 
Suid. 7 9 66. 0s 8 | | 
judged on the Authority of this Caſe. Show. 205. S. C. where it is faid, that Hl Ch. Juſt. had, 
That it was not amendable. | 135 | | 


. 


+ The Bankrupt Statutes direct the Sale of Freehold Land under Commiſſion of Bankrupt, ty 


be by Deed inrolled, therefore, till Inrolment, the Purchaſer hath not a compleat Title. 


Owen 150: It a Man bargains and ſells a Reverfion, and the Rent is incurred, and 
Godb. 209. afterwards the Deed is 1nrolled, the Bargainee ſhall have the Rent unpaid; 
Sid. 310. but if the Rent be paid to the Bargainor, the Tenant is not only excuſc!, 

but the Bargainor 1s not accountable, becauſs the Contract had not any 
Effect to pal the Eſtate from the Bargainor before Inrolment; and the 
Relation of a Law cannot make void an Act that was lawful, for it cannot 


* 


| be fet aſide but by an expreſs and poſitive Law. 5 
Owen 69, If a Man makes a Leaſe for Life, referving Rent, wich Clauſe of Re. 
150. . ener, and then bargains and ſells the Reverfion, the Bargainee demands 


_ = 6. the Rent, and the Leflee refuſes, and then the Deed is inrolled, the Bar. 
Sid. "aut gainee cannot enter for the Forfeiture; for till Inrolment he is not Grantee 


Cro. Car. Of the Reverſion within the Statute capable of the Duty, and conſequently 
217. at Wn Foy could make no legal Demand, which was precedently neceſlar; 
tO this Entry. 5 

2 And. 160. If a Man Fare in Fee is bound in a Recognizance; and then bargains 
f. AR and ſells all his Lands, and then the Recognizance is forfeited, and then a 
Gra C, Scire facias is ſued out againſt the Land in the Hands of the Bargainor, 
217. and then the Deed is inrolled, this Scire facias is not maintainable. 

Co. Lit. 147. If before Inrolment the Bargainor and Bargainee grant a Rent, &. 
b. after Inrolment, by Operation of the Statute, it ſhall be che Grant of the 

Wt Bargainee, and Confirmation of the Bargainor. ES | 

And. 161. Lands are bargained: and ſold, and the Bargainee die before lnrolmen!, 


Oro. Car. his Wife ſhall not be endowed; ſo if a Man 3 and ſells Lands d) 


$69. But Indenture, and then wakes a Wife and dies, and after the Deed is inroll 
_ _ | , MES | | 2 . | 
and a Stranger enters, and then the Deed is inrolled, the Bargainee dies, his Wife en- 
dowed ; but for this vide Tit. Dower. | : 8 | | 


2. What Eftates ans to be inrolled; and herein of the Exception 3s to 
Lands in Cities, Boroughs, Gs. „„ 


a. 6>;, All Eftates of Freehold and Inheritance muſt be inrolled; but if a Min 
„ aol bargains and de his Lands for any Number of Years, the Deed ned 
„ be inrolled. | fy 
* + Co.Bedes If a Man bargain and ſell Land to his Son in Conſideration of Money, 

Caſe. the Deed muſt be inrolled ; but if the Father, in Conſideration of Natur! 
Love and Affection, and alfo for Money, grants Land to his Son, this need 
not be inrolled; for Covenants to ſtand ſeiſed are not within the Words ot 
the Statute, and where the Conſideration of Blood is ex preſſed, p way 
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c) The Manner of Pleading Bargains and 


A Bargain and Sale is a Deed inrolled, 4 and as ſuch muſt be pleaded, Co. Lit. 225. 


_ rolled; for it might have been falfly 
futed, 


„ 


ö | BARGAIN AD SALE. 


enure as a Covenant to ftand ſeiſed, bur it,is only a Sale when the Confi- | 
i-raion of Money is alone expreſſed, for that exchudes all other tacit Con- 
der attons. | G ; 
1 in Cities, Boroughs, Sc. that have the Privilege of Inrolments, 2 Inft. 676. 
are not within the Act; for though the Intent of the Statute be, to have Dyer 229. 
-xcepted them from Inrolments in the Courts of We/in:in/ter only, yet Dalit: 63. 
the Statute is ſo worded that they are diſcharged from any Inrolment at Yelv. 12h. 
all; and therefore the Poſſeſſion of ſuch Lands is executed from the Date *Page279 
of the Deed, F | . 1 ; + vines.” 
| Hh 5 EE 2 276. C. 
3. The Time of Inrolment. 0 hp 

1 muſt he inrolled within fix Months from the Date, which ſhall be ac- 2 Inſt. 624, 
counted according to the Computation of , twenty-eight Days per Month; 6 Co-62. 
{or Month in its proper and original Signification, is the Space of Time | 
meaſured by the compleat Courſe of the Moon; as the Year is the Time 
meaſured by the Complement of the Sun's Courſe, 

From the Date, and from the Day of the Date, 1 
3s all one, as it is in all other Caſes of Computation, and therefore the I 


rolment may be on the Day of the Date, or on the laft Day of the fixth ; Co. 


5 b. 
Month after the Day of the Date; for though when an Intereſt paſſes from 7 - 287 


the Day of the Date, the Day itſelf is excluded; yet when a Time is 3 Lev. 438. 
finted, in which an Act ought to be done, it is in order to haſten che do- 3 413» 
ing of that Act; and therefore the doing of it on the Day from whence 5 Mad. 266, 
the Period is firſt reckoned, is within the Time appointed, and the laſt 
Day of the fixth Month, is within the Words of the Time given, | 

If the Deed has no Date, the fix Months are to be reckoned from the gh. 140. 
Delivery, but not otherwiſe. . ts 5 2 Inf. 87K 
ä | | | Mo. 4% 


8 . rr N 4 81 3 is 2 1 
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and the Deed itſelf, whereby the Ufe originally paſſes, being à Mat- b. 261. b. 
ter in pazs, muſt be produced, and not the Tenor of the Deed, which is on 2 up 673: 
ihe Roll of Record; for though the Inrolment being on Record is of un- 1288 
doubted Veracity, being the Tranfaction of the Court, yet che private Deed 2 Rol. Rep. 
has not the Sanction of a Record, though publickly acknowledged and in- 119. - 
and fraudulently dated, or ill exe- 4 That js, 
| | It is direct- 
ed by the Statute to be, and ſhould be inrolled, within Six Months. See 27 H. 8. c. 10. 


The Party that claims by any Bargain and Sale, muſt ſhew in what Court Yelv. 213. 
he Deed is inrolled, becauſe L. muſt ſhew all Things in certain that make 5 and 
out his Title; otherwiſe his Adverſary would be put to an infinite Search Cro. Jac. 
before he could Traverſe with Security. | 391.8. C. 
In Debt for Rent, the Plaintiff declared upon a Leaſe made by a Stranger Ld. Naym 
who after bargained and ſold the Reverſion to the Plaintiff per Indenturam 111. 
«hito modo irrotalat in Curia Cancillariæ; and after Verdict for the Plain- Allen 19. 
off ] dgment was arreſted, becauſe it was not alledged that the Inrolment Sug os 
vas within fix Months, nor ſecundum formam Slatuti, and debito modo will 4002. 
not help it, for it might be fo at Common Law. | Stile 24. 
| . | 8. C. and 
Judgment arreſted accordingly ; for debito mode may be an Inrolment at * Law. 
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'HARGAIN axy SALE, 


If a Man makes a Leaſe for Years the 10th of May, and afterwards bar. 
For chi gains and lells his Lands, and antedates the Deed by making it the 16h 
Fav & 128. Of April, and the Inrolment is alſo as of that Time, the Leflee is without 
Leon, 185. Remedy, for he cannot aver againſt the Record, * EG, 
2 Leon-121- | | pr | 
3 Leon. 175, 176. Savil 91. ct, and Head of Near aud Flradings, 


* But ge If he may not maintain an Action of Covenant againſt the Leſſor, if he ig ouſted by 


the Grantee? | | 
Page go In pleading a Bargain and Sale the Party ought regularly ta aver Pay. 


ment of the Money. 
Leon. 170. 


Fide Moor 5304. But the Want thereof is helped after Verdict, upon Nan conceſſit ; for it muſt be 


intended proved at the Trial Lev. 308. 2 Stra. 1269. Ld. Raym. 111. Vent. 108. T. Ra 


8 Prof «x Ann. c. 18. ſ. 3. A Copy of the Inrolment ſhall maintain a Pleg of the Deed, 9 
" ergert, ; | ot | (= Y 
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B A RR R-Fc. 
(4) 7Utho ſhall be ſaid to be a Varrator. 280, 


an D ender. 8 
(o) How puniſhed, 2. 


(4) Utho ſhall be ſaid to be a Barrator, 


B) Df the Form of the Proceedings againſt ſych 


Co. 1 Harrator is deſcribed a Perſon who is a common Mover, Exciter 
1 2 or Maintainer of Suits or Quarrels, either in Courts or in the 
Hawk. P. C. Country; and this Offence conſiſting in all Kinds of Difturbancez 


243. of the Peace, and the ſpreading of falſe Rumours and Ca lumnies, were 


Dan. 725. Diſcord and Diſquiet may i'm among e, it is not material 


A Inſt. 175. Jhether the Suits commenced be in a Court of Record or not, or whether 
__ thoſe 8 relate to a diſputed Title of Poſſeſſions or not, 
5 But if a Man proſecutes an infinite Number of Suits, which are his own 


_ Abr: roper Suits againſt others, yet he ſhall not be a Barrator by this; for F 
Fur dy they are falfe and groundleſs, the Defendants ſhall have Cofts againſt him. 
Hawk. P. C, ä | 
$43. if ſuch Snits are merely groundlefs, and bronght anly with a Deſign to Loop the Defend- 
pp others to bring 


ants, ſuch a Man may as properly be called a Barrator, as if he had ſtirr 
them. Vide 3 Mod. 98. B Co: 36. b. 5 a 1 f 


Hawk. P. C. An Attorney cannot be deemed a Barrator in reſpect of his maintaining 


$45 another in a groundleſs Action, 40 the commencing whereof he was no 


Alf 


way prive, / 
„ 


,— art ts and - 


ww © ©31_ _ -—- & 


9 


1 


LR AT EY. N | 
Alſo ic ſeems clear that no Man can be a Barrator in reſpect to (a) one | 
AR only; for every IndiEtment for ſuch Crime muſt charge the Defend- Hawk. P. C. 


7 ; 
wi ing Communts Barractator. 343 
ant with being («) In re- 


A Feme Covert (5) cannot be indicted as a common Barrator. 1 BE wo At 
| 1 „ : 99 only. 

2 Rol. Abr. 39, (8) But this Opinion Serjeant Hawkins ſays is juſtly queſtionable ; for ſince a Feme 

Covert is as capable of ex: iting Quarrels, in frequent Repetition whereot the Notion of Barratry 

jeems to conſiſt, as if The were dole, wiy ſhould the not as properiy be indictable for it? Hawk- 
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(8) Of the Form of the Proceedings again ſuch*Pgcvi 
an Ditender. 1 | | 
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N O general Indictment, 2 the Defendant with being a common pod. 288. 
Oppreſſor and Diſturber of the Peace, and Stirrer up of Strife among Sid. 282. 
Neighbours, is good, without adding the Words Communis Barractator *, Oro. Jace 
which is a Term of Art appropriated by the Law to this Purpoſe. 828. 


Now Proceedings are in Eygliſn, the Perſon indicted muſt be charged to be a common Barratey. 


ſuppoſing it an Offence at Common Law. | "-- Oro» Tubs 
125 Pg 7 | 5 , „ 
Car. 340. 2 Keb. 409, 410. Cro. Eliz. 148. Hawk. P. C. 244. Stra. 181. 2 Hales's P. C. 191. 


ture of the Thing, conſiſting in the Repetition of ſeveral Acts, it muſt de 194. 
intended to have happened in ſeveral Places *; for which Cauſe it is ſaid, and 53. uh 
that a Trial ought to be by a Jury from the Body of the County. Rep. 295. 
: a . 
r LE EE NDS ad 2 Þ Sor Do 0 © 
* Qs If it is not better to alledge ſome certain Place? 8 # 6p. 748 


1 
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8 
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ON 


On ow puniſhed. 


JF they are common Perſons, the uſual Puniſhment is by Fine and Im- 
priſonment, and alſo by binding them to their good Behaviour; but if * Rep 
they are of any Profeſſion > to the Law, they may be further puniſh- Pooh Whe- 
ed by being diſabled to practice for the future. 5 Juſti- | 
25 | , „„ 0 . 2 ces of the 
Pace, as ſuch, have iſance of Barratry, without any other Commiſfion, by Virtue of the 
pa 3- 1+ Ger f d Hauk P. C. 28 244. Yelv. 46. 2 Rol. Rep. 151- and 2 Hawk. 
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4 Baron and Feme. : 


SF Cho are elteemed Husband and Alite; and 
herein of the Le 1 oF the Marriage, and 
Marriage Contra 


(B Df the] Power given the Þusband by Law over 


the cl of his CU ite; and herein of her Re: 
for any Injury done her by him. 2835. 


& (©), Of his Interet in ber TOR: and Property : 


And herein, 1 


I, Of the Real Eftate in hor: Right. 286. 
2. Of her Chattels Real or Leaſehold Re 286. 

T Of her Perſonal Wine! in Tolltben, and Chifes i in 

Action. 289. TA 


) Df the pusband s Right_to Things accruing 


to the Ulitfe during Coverture. 290. 

(FE) Df the {life's "Atts and Agreements befory 
Marriage, in what Cafes revokey and made 
void by the 3 Nene 


tt) Ulhere the ff be liable to the 


Itte's Debts reer fore Marriage; and 


Feen of a Mitte that is Exrecutrir or Admini⸗ 
ratrir. 292. 


(6) Ulhere che alone ſhall be puniſhed for a Crimi: 


nal Difence, and where the Þugband ſhall be 1 
fwerable for what ſhe does in a Civik Ackton. 294. 
H) Df her Contraiis for JJeceCaries ; and how at 
the Pusband is bound by ſuch Contraits, 295. 


0 Al hat fits done by the or ＋ 4 on 


1 0 ere at 


or Jointly with the Atte, will Walt eve 
and herein of her Agreement or Wir 45 — 5 
to wu Acts after the Death of the Jusband. 


BO TON oo overt, oe ey te 


(K) 5 Where the Dusband and ZUite mut join in 
4.20 4s: they mu x ve joint! ſued. 
| ere they muſt be join 307. 
e mn Hadered as a gen: 


What Right accrues to the Re dees pf — 5 
of K on che bm of the Matriage, "a 

Hea of Executors an A raters. 
1 (A) who 


B A R ON AN 0 F E M E. 


+(4) Who are efteemed Pusband and life; and p.283 


herein of the — "ſho of the Marriage and 
Marriage Contracts. N 
| ARRIAGE i a Compact between a Man and a Woman 
M for the Procreation and Education of Child: en, which is to con- Rol. Abe: 
| tinue during both their Lives: it may be celebrated in a private 341, 369. 
Houſe as well as in a Church; for it being an Exchange of mutual Vows did. 64. 
in the Preſence of GOD, if all other Circumſtances are complied with, it Perk- 306. 
cannot be open that GOD is leſs preſent at theſe Marriages than thoſe Ea 1504 
; ? 8 8 ore the 
made in the Church. | 5 TO | Time of 
| „ : 8 Pope e 
ce»! the Third, there was ho Solemnization of Marriage in the Church; but the Man came to 
the Houſe where the Woman inhabited, and led her home to his own Houſe, which was all the 
Ceremony then uſed. Moor 1 70. fer Geoldingham, Doctor of the Civil Law, argaendo. Et: 


The Age of Conſent to a Marriage in an Infant Male is (a) Fourteen, g, Lit 
and in a Female Twelve; but they may marry before; and if they agree 78. 59. * 
to it when they attain theſe Ages, > ie Marriage is good; but they cannot 2 Int 84 
diſagree before then; alſo if one of them be above the Age of Conſent, 3 Inft-18,89, 
aud the other under ſuch Age, the Party fo above the Age may as well 6 Co. 2% 


diſagree as the other ; for both muſt be bound or neither. E 


3 . 340. 
{«) Before this Age the Huſband may have Treſpaſs de muliere abdu#a. Moor 541. 2 And. 268. © 


6 Co. 22. But if a Wife hath a Child before the Huſband attains the Age of Fourteen, it is a Baſ- 


tard Godolph- 484. * What ſhall amouht to a Diſagreement, vide Rol. Abr. 340, 341. Vik 


a 


—_ "DIE N N a 


* Who cites 7 Co. 42, 43. Fern's Cafe, which vide. According to Blackſtone, the Canon Law 


pays a greater Regard to the Conſtitution, than the Age of the Parties; for if they are /abiles i 
natrimonium, it is a good Marriage, whatever their Age may be. See his Com. 1 V. 436. 


* 


By the Statute 32 H. 8. cap. 38. it is enacted, That no Reſervation 


* or Prohibition (GOD's Law except) ſhall trouble or impeach any Mar- For the Es: © 


* rage without the Levitical Degrees; and that no Perſon, of what poſition of 
* Eftate, Degree or Condition ſoever he be, ſhall be admitted to any of thigvratute, 


1 


* the Spiritual Coutts within the * Realm, or any of his Grace's 2% Co. Lit. 
" other Lands and Dominions, to any Proceſs, Plea or Allegation con- 7% 68 
" trary to the Statute:?? . Pf N | 2 Inſt. 684. 
ry to t tute; 155 | Mi, - Fin H. 
3 1 ü e. 1 8 K. 
8. 0.9. 28 H. 8. e. 16. Before which the Eccleſiaſtical Courts had the ſole Juriſdigion of Matri⸗ 
monial Caufes. Lide 13 Zi. 1. The Statute Greumſpecte agatis. Hob. 181. Co. Lit. 238. 
2 Inſt. 683, 684. Vide Vaugh. 214. But if a Man marries his Couſin within the Degrees, or his 


Mother or Siſter, they continue Huſband and Wife till a Sentence of Divorce be pronounced: 


Rol. Abr. 340, 357. 8 5 05 b | 
In a Prohibition to the Conſiſtory Court of York, for proceeding againſt Hariſes & 


a Perſon for Inceſt, who married the Relict and Widow of his Great Uncle, - us Gs 44 
r. Burwell; 


it was agreed by all the Judges at Serjeants Inn, that the Prohibition ſhould 2 Vent. 9. 
land; and the following Points were refolved : Firſt, that by the Statute Vaugh. 206. 
32 H. g. cap. 38. no Marriage without the Levitical Degrees are unlawful, Ss. G 
upon the Account of Confſanguinity nor Affinity, nor for that Reaſon can 

be proceeded againft by the Ecclefiatical Court; and though the Words of 

the Statute are, That no Prokrbition (GOD's Law except ) ſhall impeach 

fc Marriages, yet the Reſervation for GOD's Lay was not as ty 


* 


— 


N 
8 
© 1 
7 
12 
/ 3 . 
1 
ry 
1 i 
5 „ 
| * 
, * 4 
ITY 
1 
1 
*- x 
IND} 
il a. 
8 
* 
NN. 
+ 
x 
; 7 
X 28 
? 
£3 
KJ 
%. 
1 
+ T 
49 
' $4 
* 
2 
* 
* 
o 
8 
. 
Y 
F 
7 
Ig 
N 
4 
N 
| 
i 
4 
2 


1 4 

— 
* F 
It 

* 854 
| 


FKK ²˙¹m»m1¹Üt]ß —¹⁰ʃ n. ²qA QO—Ä8Ä5 — ***—— 6 ** | : 
2 Y = — rr we, ; © 7 S N N reer © r = — : SNS — 22 . —— ere = — - — : 
* 8 3 FP 1 OE ONT vl FE 0 . - . - . _ = 4 7 p . 9 — . . a — — J 2 8 — 5 - 
LEE n N eee e e e eee , 2 —— : WEN U. . , 3 — ; 8 * wo T 8 3 3 — AN. 2 . 
. . e eee . AER „ 8 * 5 Py pO ET . . K 4 * EFFECT n r Rr. 77SEC nan ls hg 9 We nn ern, rs Rp a . 4 - 
- | CE 3H , Em ny TO I TG r N 5 * We, Fae Th þ > me.. y or nel] 8 1 : , 
oo Ly 2 Ga han 8 % a n 
A 82 Fe KY ma * = 7 ' 


7 fe 
Set wo rr oy net 22 N e. —— og 62 wy aq, OR 7 k N C108} l 
1 8 n 2 2 2 of 8 - rin _— 8 
. — wu 25 rs Key » - * 4 pat 0 - RES 2 1 
3 , oe Mot is — ) xd 1 Pas. a 8 - ER 


8 has 
+ 
r . N bz 


. * 
rene . 50 {vs 2 * * ab 
2 2 oy — r + 4.04 To” 
Gary: 


IN 


— 


3 


2 Hy ES 
* 1 re 8 «%. een 2 8 . j EA | 
7 2 rr * 8 * 0 * n 9 C: wat ar AN * ee . „ 2 4 * 
WER 1 2 * 8 "2 3 N 1 n at ** Re 5 - 9 o Fee. 7 4 _ 
wr . 2 on” * a p r 7 * . E h +6" 4 wat... 5 w 4th 
2 r 3 . 4 6 5 — of 0 22 "_ ane dre . 8 PE: NAG 2 - of * 10 "7 * 


* 1 


—— 
N 
W 


2 1 
4006: S . 
4 8 l a# 
Po on — 3 
1 5.5 r 9 — =, 4 * 


708 


A *. 
LW ng wh 4 3 7 bbc 9 4 N — f 
* 5 e P ATT ” = net . ? oo tas ates 7 
wang - ont: of. 5 I" AF" "Wo gon ata”: . pe I 
. . Sg <p 2 * a») © _ Ip. * . % 
5 Mi. ” 
es 
ay 


eto e 


"Ts 2H 
6 


H= k b r 
= "SPL 1 


S 


n 1 8 k 
. I Iv EIS 


e hs © " 
"* umme ann yo RET 


— . ˙ e, — 


% 
— 


| wind. of A Contract per verba de præſenti; as 1 marry you, you and J are Man 


k i 


BARON any FE ME. 


leave Marriages at large to the Determination of the Eccleſiaſtical Courts, 


as they were before; for then the Levitical Degrees need never have been 


ſpoken of, and then indeed the Statute would have been of no Significa- 
tion; the proper Meaning therefore of theſe Words (GOD Law eb 
muſt be this, that the Statute did not intend to reſtrain the Eccleſiaſtical 
Courts from Divorces upon other Accounts; as upon the Account of In- 
ſufficiency, Adultery, Precontract, &. ſo that the Lawfulneſs of Marriage 
is hereby. determined, but not as to other Cauſes, Secondly, That this 


- 


3 


vitical Degrees, and there fore lawful. =» | 

Rot Abr. Marriage is to be ſolemnized in Facie Keclfiz, and therefore a private 
2 & Contract, without the Prieſt's Bleſſing, will make no Marriage. 
oor 

2 Salk. 437- 
Zo 


| *Pagen84 * Marriage with the Great Uncle's Wife was a Marriage without the Le- 


who uſed the Form of the Common Prayer, except the Ring, but was a 


alk. 119. mere Layman ; the Wife dying, the Huſband took out Adminiſtration to 


pl. 14 her; but upon the Application of her Siſter, the Letters af Adminiſtration 
ys and were opened, and the Sentence of Repeal affirmed by the Delegates; for 
Vide 2 Salk. the Hutband demanding a Right due to him as Huſband, muſt bring him- 
TTC by thas TariſGidion, to whom he axplic: 


N . . "Wy 
ee. cont» alſo the conſtant Form of Pleading Marriage is, that it was per Preſbyterum 


facris ordigibus conftitutum , and an Act of Parliament was made confirming 
| the Marriages contracted during the Uſurpation. BY 7 
Moor 169 If. A. contracts himſelf to B. and after marries C. and B. ſues A. upon 
4 Co. 29. this Contract in the Spiritual Court, and there Sentence is given that 4. 
S. C. ſhall marry and cohabit with B. which he does accordingly, % are Baron 
bid: es and Feme, without any Divorce between A. and C. for the Marriage of 


denied by A. and C. was a mere Nullity. 
Twiſden, If abs 


a Woman maketh a Contract of Matrimony with J. & and then marrieth with}. D. who is ſciſed 


of Lands and dieth, ſhe ſhall have Dower of his Lands; becauſe ſuch Marriage was not void, but 
yoidable only by Reaſon of the Precontract. Moor 226. Perk. 34- 


A. contracts per verba de præſanti with B. and hath Iſſue by her, and 


But as to after marries C. in Facie Eccle/ia, B. recovers A. for her Huſband, by 
e Sentence of the Ordinary, and for not performing the Sentence A. is ex- 
© intitle 2 Communicated, and after infeoffs D. and then marries B. in Facie Ecclgſia, 
Woman to and dies, and ſhe brought Dower againſt D. and recovered, becauſe the 


Dower, and Feoffment was per Frau lem, between the Sentence and ſolemn Marriage; 


how theBi- but this was reverſed coram Rege & concilio, quia predic?” à non fuit ſeiitus, 
— 15 ap: during the Eſpouſals between Lim and B. | . B 
on an Iſſue” 


Ne wngues accouple in loyal Matrimonie, vide Bro. 54. Co. Lit- 33. 8 Dyer 313. 9 Co. 19. Cro- 
Car. 351. And note that neither the Contract nor the Sentence makes a complete Marriage · 


Eſpouſals a»d Wit &c. is by the Civil Law eſteemed ip/um matrimonium; for ſuch 
u. 438. Contracts the (2) Spiritual Courts will compel them to celebrate 7» Pacie 


pas Beli. 


(a) Alſo a | 1 | The, | | 
Marriage in Fad or Reputation, is held good in the Temporal Courts; but when the Validity of 
the Marria e ſhall "yy 5 in the Spiritual Courts, and not by Verdi, vide Tit. Baſtardy. In 


Debt on a Bond, the Defendant pleaded Ne wnques acouple in loyal Matrimony ; Plaintiff demurred, 


and had Judgment; for it alters the Trial; for inſtead of trying per pair, it puts the Trial on a 
Certificate fron the Or linary. _ Secondly, It admits a Marriage, but denies the Legality of it; 
whereas a Marriage de fade is ſufficient, and whether loyal or not loyal, is no Ways material. 
2 Salk- 437. pl. 2. So in an Aſſault and Battery by Baron and Feme, the Defendant pleaded 
wngues accouple in loyal Matrimony; and on Demurrer, the Plea was held naught. Comb. 473 
$0 in Treſpaſs for taking his Wife, and the like Plea, which was held naught- Comb. 131- ] 


4 The Term % Marriage uſed in this Page, ſignifizs legal Marriage- 1 


A. and B. being Sabbatarians, were married by one in their own Way, [ 


A an i...  .& _ wo _ «© ates” th.» as 1 


. 


*” ww << » . * 


7 


7 


r 


bber the Perſon o 


4 


BARON axy FEM. 


A Contract in futuro, as, I will marry you, &c: may be inforced in the | 
Spiritual Court (2); but ſuch Contract either N e releaſe; alſo if 
* either Party marry another Perſon, the Spiritual Court can give no Re- Pagez 893 


ned; for ſuch ſecond Marriage diſſolves the Contract. | For the 


| Words 
which make a Contract in Praſenti, or in Future, vice Swinb, ſ. 10. and 11. But in theſe Caſes 
the Temporal Coutts have given a Remedy by Action, for the Breach of Promiſe. Cros Eliz: 59. 
Carter 273- In an Action againſt Huſband and Wile, the Plaintiff declated; that he promiſed to 


marry the Defendant's Wife whilſt Sole, and that ſhe the ſame Time promiſed to take him for 


her Huſband, and averted that he tendered hi ſelf, and that ſhe refuſed, O It was objefted; 
that Marriage was no Advancement to a Man, though it was to a Woman; alſo that no Time 
was laid when this Agreement was to be executed; but the Court oyer-ruled both the Objeftions: 
Carth. 467. Harriſen ver. Cage & Uz', Salk. 24. pl. 6. S. C. Ld. Raym. 386. 12 Mod. 214. 5 Mod: 411; 
6 Mod. 155. Viade 2 Salk. 437. pl. 2. 438. pl. 3. If a Man, and an Infant at the Age of fif- 
teen, promiſed to intermarry, and the Man refuſes, and after marries another, ſhe may, notwith⸗ 
ſtanding her Infancy, maintain an AQtion ; for this is a Contract which ſhe may at theſe Years 


enter into, being for het Adyantage; and though it may be voidable as to her, yet it is good 


2rainft the Man, who muſt be preſumed to have afted with as much Caution as if he had cons 
trated with a Perſon of full Age. Trin. 3 Ges. 2. adjudged between Halt and Ward: 2 Stra: 8503 
937, Barnard K. B. 209. Fitzgib. 173. Note; By the Statute of / raudi and Perjuries, theſe Con- 
ads muſt be reduced into Writing · Not neceſſary. f Ld: Raym. 387. Stra. 34 2 Eq: Abr. 


28. (a) This Remedy is taken away by 26 Gev. 2. c. 33· f. 13. 


+ . 


{ It is every Day's Praftice, to bring AQions, and recover Damages, on parol Promiſes to 
marry | {2 ; | | 


Ha Man takes A. S. to Wife per Dureſs, though the Marriage be Rol. Abr 
ſolemnized in Facie Hocleſiæ, yet it is merely void; and they are not Baron $40-or 1 
and Feme, - becauſe there is not any Conſent; and it cannot be a Marriage ry : As 
without Conſent. | | 1 55 Kelw. 52. 

TER Dyer 13. Fitz. Abr. 86. Rol. Abr. 337. Sid. 65. Cro. Car. 488, 4% 


* 


_ th. th 7 * A. —_— the. An AMR... —T LEE _ Y 


(B) Df the Power given the Iusband by Law, 
his Nite; and herein of her 
Remedy for any Injury done her by him. 


HE 22 2 Law er 7 rug over his Wife, and 

may keep her by Force within the Bounds of Duty, and may (6 
beat her, but not in a violent or cruel Manner; for in ſuch end 5 928 
be but threaten to beat her outrageouſly, or uſe her barbarouſly, ſhe may F. N. B. 80. 
„J bind him to the Peace, by ſuing out a Writ of Supplicavit out of Het!. 149 
Chancery, or may apply to the Spiritual Court for a Divorce propter ſe- 83d. 5 
un —- ; | | | . 5 f 8 

5 | () Dalt. 

c. 68. Lamb. 28. Crom. 133. See Stra. 358. 8 Mod. 22. 


8 wy 


"FIST 1 Py n _ as wy 


— 


* The Huſband 3 give his Wife moderate Correction. Black. Com, 1 V. 444. But this 
Power is confitied within reaſonable Bounds : He is prohibited from uſing any Violence. oh 


But a Wife cannot, either by herſelf or her prochion Amy, bring a Homing Preced. in 
Replegiando againſt her Huſband ; for he has by Law a Right to the Cuſtody — ns 


of her, and may, if he think fit, confine her, but he muſt not impriſon 


her; if he does, it will be a good Cauſe for her to apply to the Spiritual 
ut for a Divorce propter ſ@vitiam ; and the Nature and Proceedings = 
| h | the 
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Title Courteſy of England. 


_ Huſband therefore he cannot deviſe them. 
is only | 


B A RON AND FE M E. 


He Writ De homine Replegiando ſhew that it cannot be maintained by the 
Wife againſt her Huſband. _ 1 | | 
| A Wife ſeparated by Articles, in Conſideration of Money received þ 
* the Huſband, with Fo! bang from him, cannot be ſeifed by him, - 
; forced to live with him. TF Een | 
In Cafes of | Y aſonable or improper Nee the Courts vill reliey : Wife, 
e Gees. Ld: Ferrer's Caſe. 1 Bur. 634. Cc. 8 8 : "” " ” 


\ 


her Eſtate and Property: 


And herein, 


* "_— W_ _ 


* RE 


t his Intereſt in 


m > zag Oi 


P * & 


1. Of the real Eſtate in her Right. 


| u 

2. Of her Chattels Real, or Leaſehold Intereſts. 7 

3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes G 

ws - 5 | | | . vj 

: | 1. Of the Real Eſtate in her Right an 

| N 1 e 

10 Co, 42. P R OM che Time of the Intermarriage, the Law looks upon the Huſ- 1 


2 15 fl. 510. + bad and Wife but as one Perſon, and therefore allows of but one Will 
. . 


11. between them, which is placed in the Huſband, as the fiueſt and ableſt to be 
Rol- Abr. provide for, and govern the Family; and far this Reaſon the Law gives an 
Br the Huſband an abſolute Power of diſpoſing of her Perſonal Property, no fo 

Act of hers being of any Force to affect or transfer that which by the In- el 


e ſhe hs reſigned to the Huſband ; but the Freehold and Inhe- 


ritance of the Wife is ſubject to other Rules and Regulations; for the 

Huſband by the Marriage does not become abſolute Proprietor of the inhe- and 
ritance, but as the Governor of the Family is ſo far Maſter of it as to re- ke 
ceive the Profits of it during her Life, but has no Power to make an ab- 0 


55 ſolute Sale of it without her ach 1 1 
. If a Man marries a Woman feiſed in Fee, he gains a Freehold in Right 

Lr 351. of his Wife. 5 1 

Where the „ Ak | . | 

Huſband or Wife are attainted, and the Lord by Eſcheat ſhall enter, or the King have the Per- Re 

nancy of the Profits, and how far ſuch. Freehold will work a Kanter to the Huſband, 4 


2. Of her Chattels Real, or Leaſchold Intereſts. 


7 ROE. ks NT: . : toll 
» Hl. 6. 1 b. The Marriage is a Gift in Law to the Huſband/of all the Wite's Chat- Gr 
Bro. 24 tels Real, as a Term for Years in Right of the Wife; ſo of Eſtates by held 
Co. Lit. 46, Statute- Merchant, Statute-Staple, E. and of theſe he may alone 


7 diſpoſe, forſeit, or they 2 be extended for his Debts; but if he makes 


(% The 0 Diſpoſition of them in his Life · time, they (a) ſurvive to the Wife, and 


ze of a Term in her Right, and the Term or legal Intereſt continues in her. 7 H. 6+ 
Rol. Abr. 342. Co. Lit. 351 


2 Rol. Abr. If a Woman Leſſee for Years takes Huſband, and he after purchaſcb a Quen 
495+ new Teaſe ta them both for their Lives, of the ſame Lands, this 16 


Surrender in Law of the firſt Term, and ſhall bind the Wife, _ p 


uu g F I 


HARON and FEME  . © 7, 
mounts to an actual Diſpoſition thereof, which the Huſband had Power 
| ak 2 ; - : 3 85 

Þ 05" Hulband pen el of a Tern for e Years in Rightof bis 
Wife, makes a Leaſe of thoſe Lands for twenty Years, to begin after his 
Death, this is good, and ſhall bind the Wife, becauſe the Term being but 

; Chauel, he had Power to diſpoſe of it wholly, and by Conſequence may 
diſpoſe of any leſſer Intereſt thereout as he thinks fic; and this being a 


o 


* preſent Ditpoſfition, which he cannot revoke, binds the Intereſt of the *Page 287 
oph. 5,97 


Lands immediately, though it takes not Effect in Poſieſſion till after his p 
Death; and therefore this differs from a Deviſe of ſuch Term, or any 145, 
Part thereof, by the Huſband, by his Will; for chat not taking Effect, Co. Lit. 46. 
nor binding the Intereſt at all till atter his Death, comes too late to pre- 8 e 
zent the Operation of Law, wheh at the Inſtant of Death immediately pa : 
calts it upon the Wife ſurviving, and ſo deteats and deſtroys the Opera- Plowd. 418. 
tian of the Deviſe; but as to the Reſidue of the Term, whereof the Cro. Eliz. 
Huſband makes no Diſpoſition in his Life- Time, the Wife, it ſhe ſurvives, 33» 279% 
will be intitled to it; becauſeas to that the Law is left to take Place, as it . * 
would have done for the Whole, if he had not prevented it by ſuch his 50 Tit. 
Diſpoſition of Part; but if the Huſband had granted away the whole Term Charge 111. 
upon Condition, and died, though the Conduion were afterwards broken, 8 Co- 2 
auf his Executors entered for Breach thereof, yet would the Wife be for 2 _ 
344. 1 


ener barred to claim any Intereſt in the ſaid Term, becauſe there was a 


tal Diſpoſition thereof by the Huſband in his Life time, and the Breach or Godb. a9 


Non- performance of the Condition was perfectly contingent and uncertain; 3 Keb. 29% 


befides that, the Breach of the Condition happened not till after his Death, Vers 36% 
ad ſo the Diſpoſition continued perfect and uninterrupted during his Life; 38 "Si , 


for if the Condition had been broken during his Life, and he humſelf had 801. Cowp. 


eutered for Breach thereof, it might be a ou ueſtion if the Wife ſur- 201. 

riving ſhould not have the Term after his Death, becauſe by his Re- entry 5 4045 TJ" 
{ir the Condition broken, he is reſtored to the whole Term in Statu quo, 3 a by 
and then being poſſeſſed of it in Right of his Wife, as he was before, it allthe above 
ſcems but Ae the Wife ſhould have it, if ſhe ſurvives the Huſband, cited Books, 
35 the would have had if no ſuch Diſpoſition had been made, fince that that if the 
Diſpoſition is now defeated and gone: Alſo ſuch Term, whereof the Huſ- HO 
band is poſſeſſed in Right of his Wife, may be extended for the Debts, or Leaſe of 
forfcite® for the Crimes of the Huſband, for theſe are e Part of the 
thereof, which ſhall bind the Wife; bur if the Huſband ſhould grant a Wife's 
Rent, Common, Gx. out of ſuch Term, and die, this would not bind the 232 3 
Wife ſurviving, becauſe the Term of Poſſeſſion itſelf being left to come ds « Fa 
nure to the Wife, all intermediate Charges or Grants thereout by the Huſ- thathisExe- 
band determine with his Death; for the Title of the Wife to ſuch Term cutors ſhall 
bas Relation to the Time of their Intermarriage, and ſo is paramount to all = the q 
collatera] Charges or Grants made thereout by the Huſband after; but a are ROB 


Grant by the Huſband. of the Herbage or Veſture of ſuch Land which he Wife * 


held in ight of his Wife for Years, will be void after his Death, becauſe ſhehath the 


Reverſion, 
becauſe not 
Party or 


itey are Part of the Land idfelf, and not collateral to it. 


Privy to the Leaſe, and the Rent is not incident to the Reyerſion. 


IF the Huſband and Wife be evicted of a Term which he hath in Right Co-Lit,46.b, 


Chis Wife, and the Huſband brings an Ejectment in his own Name, Rol- Abr. 
and hath Judgment to recover, this makes an Alteration in the Term, and 345 
"e's it in the Huſband; becauſe not makin# his Wife a Party to the 

ccovery, he takes the whole Wrong to be done ta himſelf, and conſe- 
Fra £9 recovers, it muſt be by Virtug of that Right whereof he was 

: (lle . , ; . | | 
r Term for Years be granted to a Feme Covert and another, or if a Plowd. 418. 
pe Sole and another are Jointenants of a Term for Years, and the Feme Os. Lit 18g. 
ates Huſband, yet in both Caſes the Jointenancy ſtill continues; for the 

Volk makes no Severance. or Alteration of it, but gives the a 
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And Sale, or x Fes 
Fine, if the to; but they held that it would have been otheru fe, if the Conveyance had 


— 


BARON any FEME. 


the ſame Power his Wife had before, by an actual Diſpoſition of her Mor 
ety to break the Jointenancy, and bind his Wite's Intereſt therein; bus 
without ſuch Diſpoſition the Jointenancy continues; and if the Hulband 
dies, the Whole ſhall go accordingly; fo if fuch Jointenants are oujicd of 
' the Term; the Wife ſhall join with the Huſband'and the other Jointenen: 
in Ejectment, and the Wiſe thall have Judgment to recover as Well as the 
Huſband ; and if in ſuch Cate; before any actual Diſpoſition made by the 


*Page288 Huſband, his Wife die, the whole Term ſhall go to the ſurviving Join. 


ttenant, and no Part thereof to the Huſband ; becauſe, though the Huf. 
- band, if he ſurvives is by Law to have all Chattels Real and Perſonal of 
his Wife's; and this Term was a Chatte} Real; yet the Title of the other 
Jointenant, to have the Whole by Survivorſhip, coming at the ſame In- 
Rant, and being the Elder Title, ſhall prevail againſt the Huſband; 


Ero: Eli: A Leaſe was made to the Huſband and Wife for Years, they enter, * 7 


912. Dorn. the Leffor afterwards enfeoffs the Huſband, who dies ſeiſed, the Wife ſur- 


ing and Sep- vives and claims the Term; and berwixt her and the Heir of the Huſband 
mpure In the Diſpute was; Whether the Term was extinguiſhed; and per totan 
5 Curiam, by Acceptance of the Feoffment the Huſband hath ſurrendered the 

Term, and then it is extinguiſhed, and the Wife barred of any Title there. 


Term in been to the Huſband by Bargain and Sale inrolled, or by Fine; for theſe 


| he Caſe - meddle not with the Poſſeſſton; but only carry ſuch Intereſt as the Rever- 


ould not ſianer had in him, and then the Huſband might have the Term in Right 


be ſurren- 


dered be- of his Wife, and the Inheritance in his own Right; but by the Feoffmenr 
cauſe the he admits the Leſſor to have Power to come upon the Poſſeſſion to make 
Leaſe being Livery; whichy if the Term thould ſtand in his Way; he could nut do; 


2 755 and therefore ſuch Admittance amounts to a Surrender thereof, 


- when there : 


are no Moieties between Huſband and Wife, the Huſband cannot be ſaid to be poſſeſſed thereof in 
her Right, more than in his own, but both are Poſſeſſeg by Intireties; therefore it ſhould ſtem 
in that Caſe likewiſe that the Term would be merged: 9 


—— — — — — 2 — 1 ——— — 


* 
— — — _ — 


4 See however the next Caſe; 


: Mo:plges: A Huſhand ne for a Term for Years in Right of his Wife; wit 


Remainder to himſelf in Fee, by Deed inrolled bargains and fells the Land 
for Money, and dies; and his Wife enters, claiming the Reſidue of the 
| Term; and the Opinion of the Book ſcems to be; that her Claim was 
: good; for though a Feoffment, in ſach Caſe, by the Huſband would hari 
3 the Term which he had in Right of his Wife by Way of Union and 
:xtinguiſhment; yet by , and Sale nothing paſſes a Uſe, and by 
Creation and Grant of the Uſe, che Term which he had in Jure Ux:ri: 
ſhall not paſs ; ſo that this being no Diſpoſition of the legal Intereſt of the 
| 'Ferm, but only of a Uſe, (Which, in refeck of his Inheritance in Remain- 
fer, he might well er; this was good as to the Term during the Lite of 
the Huſband only; and then the Wife after his Death ſhall have the Leate 
diſcharged of it; as if the Huſband had granted a Rent, c. out of the 
Wite's Term; but if there had been the Words grant, aſſign, or any oller 
Word which would have paſſed the legal Intereſt of the . this would 
have barred the Wiſe ; but the Words gain and ſell, by 27 H. 8. c: 16, 
could have no Operation to raiſe an Uſe; which-ſhall be executed in Poſſeſ- 
fi>n; but only out of the Rey#rfion; whereof the Hutband was ſciſed, as dle 
Steluie Tperks; and therefore this being a Term in Groſs, whereot ! 
Hu ſb int was not ſciſed; but only poſſeſſed the Bargain and Sale paſſed only 
an Uſe thereof at Common Law; and not by Virwe of that Statute; ai 
then not being executed in P ſſeſſion, the Uſe at Common Law; which was 
collateral to the Land, fell off with the Death of the Huſband; who created ih- 
other collateral Charges of his would do; and by Cuntequenge the rk 


Plowd. 423 


1 


*. 


ANON AA PEME - ©. 
Title to the Reſidue of the Term continues good: but if the Huſband had K 


: . * 


deen poſſeſſed of ſuch Term in Groſs in his own Right, without an Inhe- 
ance in him, and had made a Bargain and Sale thereof, though this 
v ould not have been executed by the Statute in Poſſeſſion, for the Reaſon 
fore mentioned, yet it would have paſſed a Uſe at Common Law, which 
would have made him Truſtee in Equity for the Bargainee. - 5 

Ir a Man marries a Woman who has a Term for Years ſettled on her *Page229 
10 Truſt, the Huſband may as well diſpoſe of this Truſt, as if the legal 


latereſt was in her. 8 


* 


. 


5 | Fortbievis:- 
| . N . 1 Rol. Abr. 
343- Lane 54, 55+ Chan. Ca. 225. Vern. 7, 18. 2 Vern. 20. Abr. Eg. 58. 


4. Of her Perſonal Eſtate in poſſeſſion, and Choſes in Action. 


All the Perſonal Eſtate, as Money, Goods, Cattle, Houſhold Furniture, _ - 8 
E. that were the (4) Property, and in the Poſſeſſion of the Wife at the 8 | 
Time of the Marriage, are actually veſted in the Huſband ; ſo that of theſe Pia. 1. c. 3. 
ke may make any Diſpoſition in his Life-time, without her Conſent, or Co. Lit.gs1+ 
may by Will deviſe them, and they ſhall without any ſuch Difpoſiyon go (4) And 
tothe Executors or Adminiſtrators of the Huſband, and not to the Wife, 7 age 
though ſhe ſurvive him. 1 5 

8 i 8 | : which ſhe 

has in Auter Dreit as Executrix, or Guardian in Socage,. Cc. ſhall not go to the Huſband. Co. 
Lit. 351- Alſo a bare Poſſeſſion of perſonal Goods is not by tne Marriage given to the Huſband ; 
for if Goods are bailed to a Feme Sole, or if ſhe finds Goods, and after marries, the Action of 
Petinue muſt he brought againſt both Huſband and Wife. Co. Lit. 351. The Civil, or ſcarce 
ay Law, gives ſo great a Power to the Huſband over the Eſtate of the Wife, as the Common Law 
docs. did. 111, by three Judges arguende. . BS * 


But Choſes in Action, as Debts due to the Wife by Obligation, &. 8 
which are to be demanded by Action, though they are likewiſe ſa far 0. Lit-351 
1 3 , 3 Mod. 186, 
ted in the Huſband, that he may reduce them into Poſſeſſion; yet if he But where 
dies before any Alteration made by him, they ſhall go to his Wife, nor the Goods 
ſhall they, without ſuch Alteration, ſurvive to the Huſband upon the of a Feme 
Death of the Wife, or he have any Right to them, but as he is imuitled as Sele are in 
) Adminiſtrator to his Wife ; ee 
; | 5 : of another 
LES 55 by Trover 
or Bailment, and the marries, the Property which continued in the Wife is veſted in the Huſ- 
tand, and he alone, without his Wife, may bring Detinue for them. Sid. 192. Keb. 641. 
Moor 25. pl. 88. Vent. 261. 2 Lev. 107. (65) Adminiſtration of Right is to be granted to the 
Hutand. 1 Rol. Abr. 910. And by the Statute 29 Cr. 2. c. 3- ſ. 28. it is enacted. ile Statute 
Dis ribu tion ſhall not extend to the Efiates of Feme Coverts., 3 8 | | : | 


[fa Feme Sole Obligee marries, and the Huſband makes a Letter of Rol- Abr. 
Auorney to F. S. to receive the Money, who receives it accordingly, and 342. | 
lie Feme dies, the Huſband ſhall have an Action of Account for the ere 
Money; for by the Receipt this was become a Thing in Poſſeſſion. f 

Ia Legacy be deviſed to a Feme who takes Huſband, and the Baron Goldt 166. 
makes a Letter of Attorney to N. S. to receive the Legacy, and he receives Rol. Abr. 
accordingly, this, by his Reeclpt, is become the Chattel of the Huſband. 34% 

2 it the Baron and Feme had made a Letter of Attorney to N S. to Moor 482. 
ehe the Legacy, and he had received it accordingly, by this Receipt this Rol. Abr. 
ceaſes to be a Thing in Action, and is become a Thing in Poſſeſſion; 8 350» 
ndthe Hiſband or his Executor, after the Death of the Feme, may have wa — 1 
A Account upon this Receipt againſt S. dS 
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| * Or, an Adion for Money had and received, which is more eligible. 
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es- (D) Df the Bugband's Bight ta Things attrunz 
= to the Wife during Coverture: "ag 
| 5 Gon 2 Uſband and Wife are conſidered a one Perſoß iti 8 and to bare 


| Carth- 251. but one Will between them; which is ſeated in the Huſband, as + 
| Wherethey Head and Governor of the Family ; and therefore the Law gives him the 
= 0 take ſame Right over any Real Eftate acerting to the Wife during Covertwre: 
. by 177567 as if ſhe were ſeiſed of it before Marriage; fo of Chanels Real accruins 
Fe, to the Wife; and an abſolute Power over any Perfonal Eftate or In : 
Seintenar | thay og + i | tereſt ac- 
| and e rap to the Wife by Gift, Deviſe; or her Labour. | 
| : in C6 Wor. | ; : 
= Iullbilatus Affump/it wal brought by HuſBand and Wife agajnit the De. 
Carth. 251. fendant, in which they declared, that he was indebted to them in fuch : 
= Salk. 88 Sum of Money for Periwig- makers Work done by the Wife, f ad Damnin 
a my 1 ipſorum; and on Demurrer Judgment was given againſt the Plaimiffs; for 
| . C. this being a general Indebitatus A em pſii implied by Law; the Law will no 
Buckley & (a) imply any Promife made the Wik, for ſhe is à Servant to the Huſ. 
L' v. Collie band; who is at all the Charges in furniſhing Hair, Sc. and therefore the 
(a But Law implies that the Promife was made to him only; for Breach of which 
Batre 4f-> he alone ought 10 have ſued; „„ 1] | 


1 e , on an expreſs Promiſe made the Wife, it ſeems it would be good, though they hat 
both joined. Yide Cro. Eliz. 61,96. Cro. Jac. 57. Ero. Car. 439% 2 did. 128. See foft 205, 

_ + This was Work done by the Wife, after Marriage, therefore, for the Reaſons aſſigned, the 
Ae oughr es have ſued: ! „ 4 UE I go 


Salk, 1 ; 3. If a Feme Covert ſues a Woman in the Spiritual Court for Adultery 
4. with her Huſband, and obtains a Sentence againſt her, and Coſts, the 
d. Raym. Huſband may releaſe theſe Cofts; for the Marriage continues, and 

T1 4891. Vlidtbvet gw to the Wife during Coverture belongs to the Huſband: 

eren Fer Holt Ch. Juſt: on à Motion fot a Prohibition- 


5 Mod. 69. 
and the Wife of Colonel Heerſon: 


Chamberlain 4 
Rol. Rep: - But if the Huſband and Wife be divorced a menſa £9 thare, and the 
126. Wife has her Alimony, and ſues for Defamation or other Injury, and 

+ 3 Bulſt-264. there has Coſts, and the Huſband releaſes them; this ſhall not bar the 
Rob Abr. Wife, for theſe Cofts come in Lieu of what ſhe hath ſpent out of het 
2 Rot Abr. e ee 
492. uſban 1 . E 

ball tis, A Legacy was given td 4 Fenie Covert; who lived 70) ſeparate frow 
pl. 4- her Huſband, and the Executor paid it to the Feme, and took her Receipt 

Vora. aßt. for it; yet on a Bill apts cg by the Hufband againſt the Executor; be was 


C ; . 0 . / 
{ab eee decreed to pay it over agaiii; with Intereſt. 
5 ON. If / : 9M Ap 5 7 : 7 - Eon” FN TE 
'* ſuch Separation had been by Agreement, and the Agreement and a ſeparate Mdintensnce decreed in 
hancery? If Huſband and Wife are divorced a menſa & 7horb, and a Legacy is left to her, the 
Huſband may releaſe it. Rol. Abr. 343. 2 Rol. Abr. 30i. Moor 665. Cro. Eliz. 908. Noy 45: 
Rol: Rep. 426. 3 Bnlt. 24. Moor 683. Salk. 115. pl. 4 But a Man miy by Deed or Willgive 
any Thing in Try# for the ſepatate Uſe of a Feme Eovert; aud this ſhall be out e the Fower of 
the Huſbard. 2 Vern! 659. þ 0 75 + 
; 1 If Articles of Senaration' ate executed between Huſband and Wife. ant it is intended ſhe fra! 
eniov Legacies or Ci''s, left, or given her, by her Friends, Tc. a Truſtee for the Wife, ſhould be 
joined in the Arti 1:5, Power ſhoutd be given bim to receive and retain, for her Benefit, and! 
Covenant from the Huſband ſhould. be inſerted, that he will not releaſe; oy receive or im 
| © Truſtee iy the Receipt, and the Wife in tic Enjoyment of ſuch Legacits of Giſts, &c; 
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BAR ON | 3 FEM E. 
„ Of the EAliteis Ads and Agreements before vage: 
Sarriage, in what Caſes revoked and made 
void by the garriage, „% 0 we | 


BY the Marriage the Huſband and Wife become one Perſon in Law, Co. 60. 


and therefore ſuch an Union works an Ext uiſhment or, Revocation Co. 10. 
of ſeveral Acts done by her before the Wien Tod this not only' for the rata 
Benefit of the Huſband, but likewiſe of the Wife, who, if ſhe were al- Ren. 52. 
lowed at her Pleaſure to refcind and break through, or confirm ſeveral Acts, Cro: Car, 
pih be ſo far influenced by her Huſband, as to do Things greatly to her 394 -' 

advantage. i | | : ; | . 
4 in Things which would be won Ol to the Prejudice of both Huſ- 5 Co. *. 
land and Wife, the Law does not make her Acts void; and therefore if Hey/traa's' 
i Feme Sole makes a Leaſe at Will, or is Leſſee at Will, and afterwards Caſe- 
| rries, the Marriage is no Determination of her Will, fo as to make the 

ſe void; nor can ſhe herſelf without the Conſept.of her Huſband de- 

mine the Leaſe in either Caſe. | | To | 
So where a Warrant of Attorney was given to confeſs A Judgment to a gk. 117. 
Feme Sole; and the Court gave Leave, notwichſtanding the Marriage, to pl. 9 
euter up Judgment, for that the Authority ſhall not be deemed to be re- _ 
joked or coyntermanded, becauſe it is for the Huſband's Advantage ; like 
; Grant of a Reverſion t a Feme Sole, who marries before Attornment, 
jet the Tenant may attorn afierwards z otherwiſe if a Feme Sole gives a 
Warrant of Ajtorney, and marrjes, for that js to charge the Huſband. 1 

But if a Feme Sole makes her Will, and deviſes her Land to J. S. and 4 Co. 60. 
afterwards marries him, and then dies, yet J. S. takes nothing by the 70% and 
ml uy the Marriage was a Revocation of it; for as the Law will g. 
zot allow a Woman under Coverture to make a Will, leſt ſhe ſhould be in- 
uenced by her Huſband in the Diſpoſition of ber Eſtate; ſo for the ſame 1 
Reafon Wills made by a Feme Sole are revoked by the Marri e, leſt ſhe 
ſhould be influenced þy her Huſband (if it continued after the Coxerture) 
to revoke it, or let it ſtand, as it beſt anſwered his intereſt IH 
4. on the one Part, and B, and C. a Feme Sole on the other Part, Ral- Abe 
ſubmit themſelves to the Award of J. V. and afier C. takes J. S. to Huſ- p36: ou ed 
band, and after the Arbitrator, before any Notice of the Marriage, makes er pemmns” 
a Award that B. and C. hall V4 30 to H. yet this ſhall not bind J &. White and. 
ud C, his Wife, nor B. for the Submiſſion by the Marriage of C. is re Giffare, * 
joked as to B. glſo, and this without gay Notice, © © © 

4. entered into a Þ with his intended Wife, conditioned to leaye 
ter at his Death 10p0k if the ſurvived him, Er. 4. died Inteſtate, and Gu 395 
lie Wife took out Adminiſtration to him; in ap AQtiop of Debt brought 4, 
inſt her as Adminiftratrix for Rent 88 gue in che Life-time of Coinb. 242, 
her Huſband, ſhe pleaded this Bond, and 'that 250). only came to her Carth. 511, 
Hands, which ſhe retains in Part of Satisfaction, and that ſhe had not Aﬀets Fol = 

eeman -. 


Wira ; on Demurrer the whole Court agreed, That Contrafts and Debts 7n 


— 


3 2 r 8 . — 
. — __——_ — 1 — 
8 n i 
n — 


7 — 2 % * 4 F 

— 2 1 2 1 - 1 - 
A K * Aa pn o CE 7% 7a ec - — 
FFP ˙ ¹u] d of ra Si es erg fe nn Bb Lt, 


8 . = ook FE * 2 TEK 
22 - * 8 * = v 27+ * 4 — 
9 4 wg 6 rv 3 | OI 2 * © an 1 2” r = Ee Et a7” a wes Ro 

74 bs —* 2 2 Rv © — PE R F r 2 3 4 * p J : — 1 . ne hen 1 { * * 4 „ 4 * 5 5 = — * 

<2) W B ·˙ ee DP 2 4) a ab 4 ite ae iba - = — F 2 5 2 8 — * | 

1 * — 1 2— * 2 i TE Pk 4, OT; e „ S * * a 3 

5 PEO: - ts of 2 ” \ ut er VE Fog OE Ab a B EI IS e . N A. tte n 
p * 8 n as , , \ 


* 5 — (1 << 1 5 : 
F 
* s A ps 


r 


* cos. 
* od 


9 
ITE 
n 


— 


— 
—— 
Ws 


nth; od — 8 


dw > 
— — ate 


— 
e 


4 4s. « —_ ſo 
+6; . 
r LE te at at 


= . 
e 
4,7 ay 


3 
2 — % T 
* 1 1 


— pt menu tne om 
den Ir 
8 - 1 A 
— „ 8 7 — 27 3 
* * e x 


* 
= 


: W a | | 512, 516. 

Comyns 67. Ld. Raym, $15. Lil. Ent. 214. 2 Vern- 480. Oban · Pre. 237. Where it is daa. 
That a Writ of Error was brought in the Exchequer Chamber, but the Plaintiff in Errog, per- 
driving the Court inclined to affirm the judgment, did not proceed. Nete; By the Caſes on this 
ad, in which there are Vaziety of Opinions, the beter Opinjon ſeems to be, that ſuch a Bond 
4; extinguiſhes ; but if the 8 had entered into a Bond with a Stranger, copditioned to 
ave the Wife fo much it would be good ; alſo a Promiſe or 8 with the intended Wife is 

{00d, not being a Debt in fræſenti. Jenk- Rep. 166, 22 1. Rol. Abr. 343. 2 Rol. Abr. 403. Hob. 
6, 227. Hutt, 17. 18. Noy 26. Cre. Jac. 571. Palm. 99- 2 Rol- Rep, 163. 2 $id- 38. Lips 
a+ Neth 133. 1 Ak. $59. 2 Vez- 191, 665. Cop. 271, 391. : 8 

„ . % 4 : . | ; prafentt, | 
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quity will ſonal Aſſets to diſcharge the 


20 H. 6. 28. 
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| BARON and FEN E. 


©». þr@/outi, alſo ſuch as were contingent, and might happen duridg the C,. 
verture, were extinguiſhed by the Marriage; but two udges in this Cale. 
' 


* 


 "*Page292 * againit Holt Ch. Juſt. held, That this Bond with a Condition, was He, 


Promiſe or Covenant before Marriage, to leave the Wife fo much (which 
1 guiſhed by the Marriage, but was in Cuſtodia Legis, to Preſerve a Right 
and anſwer the Iatention of the Parties; but Holt held, That che Bond at 
Condition were diſtinct, and that upon the Execution of the Bond chere 
® Bee the Was 2 Debt ia pr@/eari, which was extinguithed by the Marriage; bur the 
next Cafe, Defendant had Judgment. * 3 N Te 1 
3 A Man enters into a Bond to his intended Wife, conditioned to lews 
How tt E. her 1000l. the Hufband rat 9,2] his Effate, and died, not leaving Per- 
| ond; and it was decreed in Equity, that 
1upport though the Bond was void by Law, being extinguithed by the Maria» 
rt Hort yet it ſhould be made good in Equity ; and that the Wife might redeem 


Vide Chan, and hold the Land till the was ſatisfied her Debt. 


Ca. 21, 117. e Son | 1 
Vern. 408. 2 Vent. 343. 2 Vern. 290. Preced. in Chan. 237. e 


For thisvide Alfo Equity will fet aſide the intended Wife's Contracts, though legally 
Ds executed, when they 8 10 to have been entered into wick an Intent 16 
2 Vie 17. deceive and cheat the | 
Marriage; as where a Widow made a Deed of Settlement of her Eſtate, 
| and married a ſecond Huſband, who was not privy to ſuch Settlement; and 
it appearing to the Court that it was in Confidence of her having fuch 
Eſtate that the Huſband married her, the Court ſet aſide the Deed as frau- 
dulent; fo where the intended Wife, the Day before her Marriage, en- 
tered privately into a Recognizance to her Brother, and it was decreed to 

be delivered up. | e N 
Vern. 48. But where a Widow, before her Marriage with a ſecond Huſband, 20 
Hunt and figned over the greateſt Part of her Eftate to 'Truſtees, in Truſt for Chil- 
"Matthews, dren by her former Huſband; and though it was inſiſted that this was 
| without the Privity of the Huſband, and done with a Deſign to cheat him, 
yet the Court thought, that a Widow might thus provide for her Children 
"before ſhe put herſelf under the Power of a Huſband; and it being proved 
that Boool. was thus ſettled, and that the Huſband had ſuppreſſed the 
Dieed, he was decreed to pay the whole Money, without directing any 

OE OH 147 393 e ogy | 


4 3 11 : 9 
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90 Uthere the Pusband call be liable to the 
Allite's N before 219 and 
e 5 of a Mite that is Executrir or Admini⸗ 


Sy © 7 


| 61% 46s. JU Huſband is liable to the Wife's Debts contrated before Marriage 


whether he had any Portion with her or not ; and this the Law 1A 
b. ſumes reaſonable, becauſe by the Marriage the Huſband acquires an ab 
oe van Jute Intereſt in the Perſonal Eſtate of the Wife, and has the Receipt of the 
. Kents and Profits of her real Eſtate during Coverture ; alſo whatever ac. 
3 Mod. 186. crues to her by her Labour, or otherwiſe during the Coverture, belo 
do che Huſband; ſo that in Favour of Creditors, and that no Perſon 32 


* were agreed to be good), and being to be paid 7m futuro, was not extin. | 


uſband, and are in Derogation of the Rights of 
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BARON AUD FE ME. 
ſhould prejudice another, the Law makes the Huſband liable to thoſe 
* 17 hich he took her attached. | 27 2 7 7 3 
De ons dies, the Huſband ſhall not Page293 


hut if a Feme Sole indebted marries and 


be charged, for they muſt be recoverfd in the Life- me of che Huſband, 10 H. 6, 
7 : : 2 | e e EPI: ie 
| 20 H. 6. 22. Rol. Abr. 35 Is 


80 though there be a Judgment in Debt againſt a Feme Sole, and ſhe 30d. 186 
marries and dies, the Baron thall not be charged therewith, for he is not Agreed fer 


liable to her Debts before Coverture, unleſs recovered in her Tafe-time. Gor „ 
| | 8 ere a 


fete Sole botight Goods, but did not pay for them, and the Goods came to her Huſband's Hands, 
and the Creditors, after her Death, brought a Bill in Equity againſt the Huſband, to which he 
cemurred; but the Demurrer was over- ruled; my Lord Chancellor with Larneſtneſs, ſaying, he 
would change the Law in that Point. 1 Chan. Ca. 298. But Q. For where a Man married a 
Woman Trader, who died, and at her Death was indebted to ſeveral Perſons for Wares which 
fre had bought of them, and which were by her in-Specze at the Time of her Death, and came to 
the Hands of her Huſtand ; on a Bill brought againſt him, that he may either pay for thoſe Goods, 
or let the Perſon have them again; it was heid, that he may plead that he is neither Executor 
nor Adminiſtrator to his Wife, and therefore not liable to her Debts, and that all her Goods be- 
long to him by Law- Abr. Cay Eq- 60. f. 6 | 


—— 


— 


$ Sed gu. As the Goods came to his Hands? 


K Baroh and Feme- are ſued on the Wife's Bond, entered into by the gid. 33%, 
Feme before Marriage, and Judgment is had thereupon, and the Wife dies 5 if tiuſe 
before Execution, yet the Huſhand is liable, for the Judgment has altered Wi and 
the Debt. I EE - Te | 8 1 


recovered 
| | On | in Right of 
the Wife, and had Judgment, the Huſband might ſue out Execution after the Death 
| Cro. Car. 208. Sid. 337. Salk. 316. pl. 7. Carth- 415. 2 Ld. Raym. 1059. 


If there be Judgment in Debt upon a Bond againſt a Feme Sole, and Carth. 30. 
ſhe marries, ' and after upon two Sci. fa. againſt the Baron and Feme, and % and 
Nikils returned, Judgment is thereupon had againſt the Baron and Feme, 8 
and fo it reſts for a Year and a Day, and then the Wife dies, a Scire factas 8. 
will lie againſt the Baron, to ſhew Cauſe why Execution ſhould not 7 Ld. Raym. 
azainſt him upon the firſt Judgment, for the Award of Execution was a yes 
ſolute againſt the Baron and Feme, and ſo it became his Debt, whereas Fan | 
before, it was only the Debt of the Wife. | 25 5 

N 8 Ch. Pre. 6 


118, 225, 328, 502, 8 Mod. 200, 344%. 10 Mod. 161, Te. 246. 10 Mod: 169. 12 Mod. 246 
105 383. Gilb. Eq. Rep. 70, 98, 145. Fitzgib. 149, 203. Will. Rep. 249, 253, 466, 469. 2 Will, 
Py 


i 


496. 3 Will. Rep. 200, 409, 412. Comyns 31. pl. 21. 725. Pl. 280. Cafe Temp. Talb. 143, 
168, 171. Stra. 229, 576. 2 Stra. 726, 1094 Andr. 24% 1 Stra- 1272. Salk. 116. pl. 7. 
Cath. 415: 8. C: cited, and allgwed to be Law. _ 5 | | 


If a Man marries an Adminiſtratrix to a former Huſband, who in her 


Vidouhood waſted the Affen of her Imcltc, the Huſband is liable te grp. Cat, | 


the Debts of the Inteſtate, during the Life of the Wife; and this ſhall be x77. Tor 


. 
* 


deemed a Devaftavit in him. this vide 


7 | Head of Ex 
kater: and Adminiraters, and Rol. Abr. 351. Moor 761. Cro. Car. 208, 227, 458. Sid. 337. 


of the Wiſes 


' 


Mod. 186. ; | 
C. 2 


Note, That in Equity the Creditors of the firit Huſband may follow the Aﬀets in the Hands ot a 


ſecond Huſband, although the Wife be dead. Chan. Ca. 80. Vern. 209- 2 Vern» 61, 118. 4. 
married an Adminiſtratrix to her former Huſband, to a Share of whoſe Perſonal F ſtate the Plain- 
ut was intitled ; the Adminiftratrix was likewiſe intitled to a t!:ird; and before her ſecond Mar- 
rage had waſteg great Part of the Eſtate, and then died; and a Bill was brought againſt her Huſ- 
dand, to have an Account of the Eſtate, and a Satisfadtion for his Share; an Account was decreed 
to be taken of what Eftate had come to the Hands of the Adwiniſtratrix before her ſerond Mar- 
lage, and the Plaintiff to have Satisfaction qgainſt the Deiendant abſolutely for ſo much as cams 
to his, or his Wife'e Hands after Marriage, and for what came to her Hands before her ſecond 
Marriage, to have SatisfaQion againſt the Defendant, fo far as he had any Latate of his Wije's. 
Abt: Ca, Eg. 60, C 1. + 
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NR 


*Page294 * (G) Uihere the alone ſhall be puniſhed for a Crim. 
nal Dfence, and where the Husband ſhall be an: 
_ Twerable for what the. does in a Civil Attion. 


1 1 Feme Covert is ſo much favoured: in Ref pect of that Power 100 45 | 
8 . thority which her Huſband has over her, that ſhe ſhall not ſuffer any 
" Puniſhment in committing a bare Theft in Company with or by Coercion 
142 3955 P y Coercion 
H. Pp. C. 65. of her Huſband. | 
27 Aſl. 4914 | 5 | © 33 „ to] yo 
„ tHawk-tr-C.2. ſhe ſhalt not be deemed acceſſary to a Felony for receiving her Huſband who has 
- beznguilty of it, as her Huſband ſhall be for receiving her. 3 Inſt. 108. H. P. C. 65. 2 Hawk. 323. 


H. p. C. 65. But if ſhe commits a Theft of her own (a) voluntary Act, or by the 
e e 1 bare Command of her Huſband, or be guilty of 'T1caſon, Murder or Rob- 
brio, bery, in Company with, or by Coercion of her Huſband, ſhe is punithable 
Fitz. Coron . T Wi P 
109. as much as if the were Sole. 1 1 e N 
(a) But ſhe | "= „ B | 
is not guilty of Felony in ſtealing her Huſband's Goods, becauſe a Huſband and Wife are confi 
d-red but as one Perſon in Law, and the Huſband, by endowing his Wife at the Marriage with all 
his worldly Goods, gives her a Kind of Intereſt in them, for which Cauſe even à Stranger can- 
not commit Larceny in taking the Goods of the Huſband by the Delivery of the Wife, as he may 
by taking auay the Wife by Force againſt her Will. Hawk. P. C. 93 - 


— 


or Her Obligation as a Subject to the Law, is, in ſuch Caſes aramount her Obl tion to 
ee eee in ſuch Caſes, par: gti 


py A Feme Covert generally ſhall anſwer as much as if ſhe were Sole, for 
e e any (4b) Offence not Capital againſt the Common Law or Statute; and if it 
3. Vi be of ſuch a Nature that it may be committed by her alone, without the 
Moor 813. Concurrence of the Huſband, ſhe may be puniſhed for it without the Huſ- . 
Hob. 93- band, b N 0 Indictment, which being a Proceeding grounded merely 


ry on the Breachiof the Law, the Huſband ſhall not be included in it for any 
Cro. la. 483. Offence to which he is no way privy. | x 
11 Co, 61. 1 | 5 5 | : 

- That the Huſband js not liable to pay the Forfeiture recovered on an Indidt ment againſt the Wife; - 
and therefore Qzere whether a Conviction of a Feme Covert, upon an Inditment, can be pleaded 
to an Information againſt her and her Huſband. Hawk. P. C. 18. (5) She cannot be indidted 
for Barratry. Rol. Rep. 39. | Whether ſhe may be indicted for Foreſtalling, Cure Sid. 410. 
2 Keb. 634. may be indicted for a Scold, and Judgment againſt her to be ducked; but ſcolding once 
or twice is not ſufficient to conſtitute this Offence, which lies in the frequent Repetition of it, to 
the Diſturbance of the Neighbourhood. And the Indictment muſt ſet forth that ſhe is communi! 
Rixatrix, and not Rixa. 6 Mod. 213, 239. A Feme Covert may be guilty of a forcible Entry, by 
entering in Perſon, and may be impriſoned for it. Hawk. P. C. 147- Where the Huſband may be 
proceeded againft for the Recuſancy of his Wife, vide Hawk. P. C. 17, 18. She may be indifted to- 
gether with her Huſband, for keeping a Bawdy-houſe. Hawk. P. C. 2. If a Woman bring a 
malicious Appeal for the Death of her Huſband, known by her to be alive, ſhe may be impriſoned. 
for her falſe Appeal, till ſhe make Fine to tht King, and her Huſband ſhall go at large. 8 H. 4. 17. 
Fitz. Coron- 73- Bro. Impriſonment 10. pe 


— 


— 


— — 12 


bot fee ae 280, A. and Hauk. P. C. 243 || Qu, If the Huſband does not live with her and 
mne keeps a Bawdy-houſe, if ſhe may not be indicted alone. 


Skin- 349. A Feme Covert lent 200. to be paid at 20s. by the Week, and Ts, 62. 
2 and Intereſt, the Borrower paid the Intereſt, which amounted to' 30s. which 


4 , the Wife exacted and received; and this appearing on Evidence, in an 
Action brought by the Huſband for the Money, Holt Ch. Juſt. ruled 40 | 
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BARON ind FEME. 


e mn uſurious Contract by the Huſband, ſufficient to diſcharge and avoid 
the Obligation civiliter, though not ſufficient to charge the Huſband cri- 
nter. %%% ũwm. EEE .. Eons 
rg Wife incur the Forfeiture of a Penal Statute, the Huſband may Vid, Hawk. 
be made a Party to an Action or Information for the ſame as he may be P. C. 3. and 
oenerally to any Suit for a Cauſe of Action given by his Wife, and ſhall be 8 beer, 

lalle to anſwer what ſhall be recovered thereon. 4tted. 

If a Feme Covert pretending herſelf to be Sole, marries a ſecond Huſ- *Page295 
band, he thall have. no Action againſt the firſt, becauſe this Action is 84 il 
founded upon the Communication and (2) Contract of the Wife, whic Leb 
vill not bind the Huſband ; beſides this 15 Felony. - 5 Shall de ane 


„ ſwerable 


- 


. 


Nu. Arr. 25 1. Leon. 122. Cro- Car. 356. (a) Where the Huſband ſhall be bound by ſome 
of her Acts, as in ſelling of Goods receiving Money for him, vide the next Head and 2 Inſt. "mT 
$4. 114 Cro- Eliz. 245. 3 Leon. 267. Chan-. Ca. 38. 6 Mod. 162. Comb. 450. jenk. Rep. 
2 Ld. RayM- 224. ES. | | — 


; * And many modern Cifes, the Law being well ſettled, in ſuch Oaſes, 


Sereral Goods were deviſed to 4.'s Wife for Life, and after her Deceaſe Vern. 138. 
v7. 8. in this Caſe, though A. and his Wife were parted; and there had 

been great Suits for Alimony, and ſhe, during the Separation, had waſted 

de Goods, yet the Lord Keeper thought. it reaſonable, that the Huſband 

ſhould be charged for this Converſion of the Wite's, 4.'s Title being pa- 


- 


1 


eme's. 


nmount 10 the 


— 


* 4 * * 
- V ++ am 


8) Of her Contrafts for Neceſſaries; and how fat 
the husband is bound by ſuch Contracts. 


Ii clear that a Huſband is a, to maintain his Wife, and ma by 31 H. 6. 35. 
Law be compelled to find her Neceſſaries, as Meat, Drink, Clothes, Fitz. Debt 


It ſeems alſo ſertled that the Wife is not to be her own Carver, and that 88 | 
he hath not an innate or abſolute Power of binding the Huſband by any Has 
nract, of hers, though for Neceſfaries, without his Aſſent, precedent or jenk. Rena 

5 j pa. 


Wequent ;- the Law therefore in theſe Caſes, which ſeems ettabliſhed by Rol. Abr. 
mented or not; and though no expreſs Conſent or Agreement of his be $16. 1 


red, yet if it appears that ſhe cohabited with her Huſband, and bought Mod. 728, 
deceſſaries for herfelf, Children or F amily, the Huſband ſhall be charge- 2 Vent. 155. 
Ie, and the Jury may find, on their Oaths, that they came to the Huſband's Keb. 69, 
e be being by Law obliged to provide for them; alſo if ſhe cohabits 3% ADE 

a her Huſband, and is ever ſo lewd, he ſhall be liable to her Neceſſaries, „ 
be toq her for better for worſe; ſo if he runs away from her, or turns Salk. 116, 


ey, or forces her by Cruelty, or ill Uſage to go away from him; but 118. pl. to. 


ing her, he ſhall not be liable during the Time that he pays ſuch ſepa- u +. 
e Maintenance, nor for . up of thoſe N ade 5 — 1 
Mibited; for in theſe Caſes no Conſent, but rather the contrary appears; Skin. 38. 
7 ewes; Warning or Notice in the Gazette, or other News-paper, not a> 
er, 1s not a ſufficient Prohibition. Alſo 1 are to determine 6 574 | 
v the Wife's Neceſſity, the Huſband's Degree and Circumſtances, and 2 Sera . 


10a Treſpaſs done by her, or for ſianderous Wofds ſpoken by her. Fide 2 H. 6. 22. Kelw. 6d. 


Mfck, Er. ſuitable to the Huſband's Degree, Eſtate or Circumſtances ; 41- Brohl. 


Vive and Practice, is to leave it to the Jury to find whether the Huſband 382, 351. 3 


allows her a ge peng Maintenance, or prohibits particular Perſons from 2 L. d. Raym. 
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1 be Value of the Things fold and delivered, and give a Verdi, and af 


Ee aud her Huſband, the Huſband ſhall not be charged. 


. +, and Mod. 138. Lev. 4, 8. Keb. 69, 80, Ge. 8. C. 


* 
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amages accordingly,  _ 3 | 
_ But the Learning on this Head will be beft explained by inſertine the 
celebrated Caſe of Scor and Many, with my Lord Chief Baron Hul's ar, 
. gument at length. „%%% - 
A Woman departs from het Hufband without his Coofent, and during 
| her Abſence the Huſband prohibits ſeveral Perſons, and among the Ref 
$Page296 1 S. to truſt her, and after the makes a 1 was to cohabit again with 
ber Huſband, and he refuſes to receive her, and yet J. S. ſells to her Silt 
and Velvet to the Value of 400. which is found | ſuitable to the Degree of 


Scot, ad- | 
CCC 3 
the &xchequer-Chamibet on a ſpecial Verdict, by eight Judges agzinſt three; but Alu, one of 
he eight, agreed with the three, if there had been no ſpecial Prohibition; and Bridgman Ch. luf. 

e of. the eight; held that admitting otherwiſe, v/z; that the Huſband was liable, yet he mist 
Hake ſuch ſpecial Prohibition to a particular Perſon, and if would excuſe him, Sid. 109, 114 


3s 


Lord Chief 1. I will ſay ſomething of the Nature of Contracts. 7 * 
Paron 3 I will apply it to our Caſe, in Conſideration of the Verdict, as it i 
e e 1 found: a 5 | | | f 
Fr Er 1 3, 1 will ew in what Particulars we all agree, and where we differ 


chequer- and fo ſtate the Queſtion. 55 
Chamberin 4. I will ſpeak to the Queſtion as it ſhall be ſo lated, 


N. ped Infant, Nor Compos, He. and ſome have an abſolute Ditability ; as a Fac 
145, 149% Covert; ho can no way in our Law contract. F 
9, Mod. 6, 7 2dly, As to the Conſent, that muſt be either expreſs, or implied: expret 


ä 
1 ; 1 - Authority. is given him; when Goods come to a Man's Uſe, he having had 
444 445. Notice of the Contract, it is an Aſſent the Law will imply, and maze che 


11 6 119- Verdict, it had been well; for then there had been Fact enough for the 
id. 224 Law to have made Conſtruction upon, There is, beſides all thus, Exidet 
2Ld. Ray m. ſtances againſt it: As if I ſend a Servant always with ready Money, uy 
2 be buys upon Truſt, here is no Evidence; but if 1 uſually Chim - 
8 Truſt, and where he takes up Goods 1 ſtand to his Bargain, and pa) i 
1122, 1214. them, this is Evidence that J would have all the World truſt Nis ; 0 
Will. Rep. this a Jury may apply to make a Conſent to any particular Contract; 

23. 8, then they muſt i 

3 Wil. Rep. them we catinot Judge upon, 

259. pl. 67. 11 „ 

278, 330, 40g. pl. 214, 413. 24 Mod. 234, 246+ 


Zaly, As to the Obligation, it is neceſſary that this be upon Par 
conſenting. I know that in ſome Caſes the Obligation of a Contract u. 
be transferred by way e as to the Huſband, it 15 carnd 
with the Ghattels and Perſon of the Wife; and it lies upon the Pei! 10 
Executor when they have Aﬀets; but for a Man to be: gn pn 
a Contract, it is neceſſary that there be his Conſent ; and the Conſen 
go other Perſon will ſerve 9 


1 N 5 * 


# 


B AR ON AA D FE ME. n 
ſh i To conſider what is in the Verdict, and apply what bas been Caid 


the 
Art 


o it: I find in it no Aſſent of the Huſband's found, nor any Authorić he 
gave his Wife, but only Matter of Evidence. I confeſs that when a Wie, 
though not particularly appointed, contracts for Neceflaries for herſelf, ber 
5 Family, her Huſband or her Children, this is great Evidence to a Jury 10 
oY make them find the Aſſent of che and; for it cannot be realonably 
Kei thought that any Man would be ſo Mrbarous as to deny his Aﬀent to have , 
cho be Neceffities of his Family ſupplied ; and 10 it may be believed and 
Silt BN © ar did Aﬀſent; but this only in Cale: of Cohablatios;; for ie ab 
in 9 te nell imagined, that when a Wife leaves her Huſband, that he may re- 
fle to ſupply her; and ſo in the Verdict, this Matter of Evidence is an- 


of ſucred by finding that ſhe departed from him; but then there is an An- 4, & 9 
ll ſaer on the other Side, that ſhe afterwards, and “ before this Contract, Page 95 
might dfired to cohabit with him; to thas it as replied again with a flat Bar to "5708 


11% ny Evidence than can be given of an Aſſent, viz. that the Hulband did 
eprelsly prokibit thoſe Tradeſmen to truſt her; the Judges in ther Di- 
tions a Jury, direct them to be guided by ſuch Evidence of an A1l- 
"= {ent, when nothing appears to the contrary ; becauſe at would be very 
nh, hard in Point of Proof to ſhew expreſs Evidence of Aſſent to every Par- 
wif cular; but when there is an expreſs Prohibition or Denial of Aſſent, this 
8 takes off all the Circumſtances of Evidence on the other Side. 9 5 
3. I am to ſhew in what Points we all agree, and where we differ. 
iſt, We all agree that it is not the Contract of the Wite's to bind her 
for in our Law, ſhe has no Will, nor Power to bind herſelf ; the Civi 
Law, as it allows her a-Property diſtinct from the Huſband's, fo it gives 
ler Power to bind herſelf by Contract. hs | 9 5 
adly, It is agreed on Al Hands, the Wife ought to be maintained ; the 
Gil Law, though it allous the Wife a ſeparate Property, yet the Huſband 
ought to maintain her out of her Tower ; it is more neceſſary for the Com- 
won Law, that takes away all Property from her, to make, Proviſion for 
ber Subliſtence, elſe that which we pretend io be the moſt reaſohable and 
provident Law in the World, would be the moſt barbarous; but in this 
ve differ. It is ſaid, by thoſe who argue that the Huſband ſliould be charg- — 
&, that ſhe may be maintained by a Power the Law gives her to charge 
ler Huſband by Way of Contract; which is altogether denied by us. 
zaly, We all agree, chat when the Wife contracts for the Neceflaries of 
ter Huſband, Children, or Family, that this ſhall not charge him by any 
inherent Power in the Wife, but by a reaſonable and implicit Aﬀent, which 
null be found by a Jury; but we differ in the charging him; when ſhe 
wntradts for the Supply of her own Neceflities, we ſay it is not by a Power 
has, but there muſt be his Conſent, eicher eſs or implied. Second- 
ve confeſs, that in Caſe of Cobabitation, there is great Evidence of 
Ws Aﬀent, till the contrary appears; but it is not fo binding as Will 
anount to a Preſumption. Thirdly, Therefore we ſay it muſt be found 
bf the Jury, Fourthly, That it is eountermandable by Prohibition, where 
ts fad on the other Side, and muſt be maintained, elſe they can make 
ming of the Caſe, that there is in the Wife, upon the Intermarriage, 
original, inherent Primogenial, and uncountermandable Power to 
ſee the Huſband for her Neceffities, which the Huſband can no Ways 
weal, though there be mo Cohabitation or Condent, but an expreſs Pro- 
Tay and this is the true State of the Queſtion betwixt us; if there 
uh a Power in the Wife or no, independent upon any Conſent of the 
$; I thall conſider, | ET” 2 | 
Try If there be ſuch a Power during Cohabitation; 2dly, If for Neceſ- 
work and here I ſhall make a ſecond Queſtion, If there be ſuch a find 
Neeefſaries as is zequiſite in a Verdict ; 3dly, If the Repay LG | 


* 
F 
M&A 
41 * 
* 72 7 
8 m0 
* 4 
3 
4 2 
; 1 
x ' 
by 4 1 
FA. 
«% 
„ 0 
/ -_ 
N N 
1 
TS 
* * 
F 5 5 
ae" 4 
mL 
W & 
N 2 5 
— f 
4 \ 3 
** 5 
* 
A 
24 
+ * » 4 
* 1 
1 
CITE. 
1 
1 4 
BB $ 
42 
1 4 XZ 
1 
8 
* 
. = Tt 
SS 
7. 8 
Sa 3%. q 
f 44 
3 5 . 
1 
e 
2% A 
. | & 
! . 
j . 
PH 
} F 
E 
"al 
'F 1 
* wy 
+ 
„ 
' . 
+ * 47 
. 1 
1 
[ 2 
: * ; 
, 
"iN 3. 
C bn 
R 
4 * * 
F 2 Fi 
x 1 
4 po 
= 
- 5 1 
"LB 
11 
2 BEA 
ED 17 - ; 
+ $$: 
4 7 
i i 
| "eb 
: " Cn 
7 
1 
13 * J 
. 
= FPS” . 
** * 

2.9 = 
4:9) - 
. 
1 
* 25 

"© 7 
- SE 72 
„ 
: » 
— 8. * 
” 1 A 
Ez 8 
20 TS 
1 1 
1 0 : 
_ 
7 35 if 
"INE 
58 
N 3 
93 j 
<3 
1388 
£8 I 
ESL. 

* K. 6 
T4 
$: D534 

7: BEA 
_,, FIR * 
"I 
IR 
$4 c 
48 
N 1 
* 
SHES 
*, K 
3 
$A 
= as ; 
. 
1 
9 
. 
1 
? * 
1 
* 1 
* 
14 
$i 
\ - 
: 5 
s. 
* = ) 
„ 
TY 
FR”, 
2 
ER 
* 
ö 
- * 
. Io 
Sad 
\ 4 * 
ad 
_ 
SH 
_ 
* 
1 
E$-4 
1 
* *  *s 
_- 
© 4 
Fa 
| Beg 
© 
t 
1 
"| 
4 
1 
SY 
1 
& 
: & 
a 
. 


4 
2 
7 
* 
3» 
35 
A 
5 
3 
V 
18 
* 
N 
38 
$ 


— Hs 2 * 
1 


1 


7 . ! 2 - 
Wc a — 5 : ; — 5 2 


BARON any FEME, 


nathing in the Gaſe; 4thly, Admitting all this, whether It be cogttgf 
: mandable guoad one Man. „ : | 
It, I ſhall hold there is no fuch Power in the Wife; my Reaſons 1 
_ 1ſt, By the Law of GON, of Nature, of Reaſon, and by the C 3 
| Law, the Will of he Wie is ſubject to the Will of the Huſband, 27. 
„ herefore an Ihdictment for being a Igint-Receiver with her Huſband ua 
neld ill; but if the Law were with th le who argue on the other Side, this 
would be inverted; and the Will of the Huſband would be ſubject to the 
Will of the Wite: | | Wor Bb | 
8 _ 2dly, Becauſe no Man ean be originally bound in a Contract, but by 
I: his own Conſent. eg es N 1 „„ 
#Page298 * 3dly; To prove the Law on their Side lies upon them, which they 
have not, nor no Ways can do, there being but one Semblance of an Au. 
thority they can alledge, which is 11 H. 6: which is the Opinion of Judge 
Martin, and muft be intended by Way of Evidence, but they ſay, thi 
ptove it by Reaſon and Inconvettience. * ; „55 


1. Lanſwer, Argumentum ab mconvententt will not change oh altet the dc 
Faw when it appears to be ſo; but it is only to prove and interpret the 1 
Law when we are in Doubt whether it be ſo or n 
Adly, I anſwer, The Jaconvepience of the other Side outweighs, and uy It 


ir greater, for it will bring into the Law a manifold Incertainty. 

1 What FA are neceſſary, what Rind of Nęceſſity; and when, at4 
how often; this Neceſſity may happen; as if the Huſband ſhould give the 
Wife Clothes, and ſhe give them away the next Day, ſhe is in as much 

5 Neceſſy the next Day as ſhe was before, and Quicquid neceſſtas cogit de- | 
. 1 | . „ 
e There would be great Uncertaintx which Way ſhe ſhould fup- 
ly her Neceffities; as this Way, 1. Of taking up Goods, and if ſhe can 
15 5 Oredit with the Mercer, but bas the Uſurer for her Friend, then the 
as ſure that provides againſt her Neceſſities, will give ber Leave io ube bum, 
up Mone; and if that fails, it is reaſonable that ſhe ſhould ſell Goods; char 
155 the two other Ways failing, the Law will not let her periſh; if there - 
were no Goods, theh were as reaſonable ſhe might receive Rents, which Or wi 
ould be. againſt Sir Paul Fracey and Dutton's Cale, Cro. Facs 621. and if 
ere were none ſuch, ſhe might raiſe Money upon the. miſe of the Land, 
if the Law will give Way to her Neceſſitirs in the firſt Vaſe, it mult yield in 
all the Reſt, for the Caſe may elſe be fo that the Eroviſion of Law would br! 
ſective; but J hold, that in none of theſe Caſęs the Wife can proyide for 
rſelf ; but ſay, there muſt be « Truſt ſomewhere; ag 4 Father is bound g 
y, tie Law of Nature to Os for his Son, and the is bound 10 
rovide for the Father, but the Law will pot give the one Leave 10 oblige RM ud | 
| ne other by Way of Coptraft 1 becauſe the Law ſuppoſes that they vil | 
- riot be ſo unhatural, and entruſts them with it, iz. before the 43 Elis fot tte Ne 
| the Poor. If this Truft muſt be ſomewhere, the Huſband knows beſt bot 
to. manage Affairs, and ſo is fitter to be entruſted by the Law, than an H. 
Body ele add, chat although the Law will not preſume ſo much Ill. nion 
that a Huſband ſhould not provide for his Wife's Neceflices, yet there u his 
a 2 ſeyere Obligation on him, not only to ſupply her in Caſe of Exigetcies re wa 
Aid extreme Neceffity, but according to Conveniency ; but the 1aw UHꝙ Y a, 
| pot made her her own Judge, but provided her a Judicature ſufficient u Bald on 

8 the Cloſe⸗Handedneſs of her Huſband where ſhe is driven 10 n 

extreme Neceſſitꝝ and Want oſ Subſiſtence, the Lawhas eren a Juigs 

io compel the Huſband to ſupply her, 1 mean the Chancellor for upon WE” ag 

Supplicavit he may be bound iv the Peace, and ene & honefle rattan; le of; 

which 1 hold not to be underſtbod only, that he muſt uſe ber gently; and "RH 

forbear beating of her, AE he_muſt ſupply her Exigencies. Then 5 

zer Comtpiencics, the | 


* 


W has appointed the Biſhops Cows. Wile 


— 


B AROUND FE ME. 
vierias it is laid, that this is not the Common Law, I anſwer, that ie 
are Juriſdictions appointed by the Common Law; and though their Coer: 
tion and Proceedings are after another Law; yet their Derivation; as 10 
their Vie here; was from the Common Law; and conterging the Ampli- 
vide of their Power; whith is ſaid not to be able to adminiſter a Remedy - 
{ficieft for this Diſeaſe ; I ſay; as it is aided by the Brackium geculare; 
the Power of it falls as ſeverely upon them that diſobry it; as the Common 
Law tan uſe when Men will not pay their Debts; for they may excom+ 
mugicate; and upon that follows Iypriſonment; and a Diſability 10 ſue apy 


on. | VE | 2 3 a 
7 5 ſecohd Objection made on the other Side; by komiparing the Car : 
hey ofa Feme Covert with the Caſe of an Infant; but I anſwer, an Infant g 
ka i; dilabled only Quo@d hoc, and may oblige himſelf for Neceffarjzes; but 
hos i here the Wike would bind her Huſband alfo; in the Caſe of an Infant Page 289 N 
hey there is no Body intruſted by the Law to provide for him (for Guardian in : 


Socape is only where there is Land) immediately, and therefore he muſt 

(ot vines ers the Huſband is intruſted for the Wife; ſo the Caſes 1 

ue not parallel; i "> e | $8827 
zal), 1 is objeRed; that It comes to the Uſe of the Huſband; I anſwer; _ | 381 

it would then bind he Hytband in Superfluities, which may ſo come to 3 

hs Uſe; which how inconvenient; I leave any Man to Ph e. 


atd  41hly, It is objected; that the Huſband is bound by rongs of his 
the Vife, and may be charged in Trover and Converſion upon her Act; } 


%, that In Caſe of a Wrong ſhe binds herſelf; for ſhe muſt be joined in 
te Action, and ſo ſhe will be more careful not jo ſubject hericlf; than 
nden the Huſhand is charged alone; but I hold; that in this Gaſe no 'Fro- 


8 "IO 
<C * n * = 2 2 2 


ſup: er and Converſion lies; for the Delivery of the Party, knowing the Fact, 

os ul intending a Sale and Contract; trantlates the Property at the Peril of - 
* the ig that delivers them. If a Man knows one to be an ſuſant; and fxll8s 

take kn Goods; it is at his Peril; for if they be not Neceffaries; he {hall never 

2003; cape the Infant for the Converſſon; and fo of a Feme Cevert; if there he 

there po Conſent of the Huſpand; for it has been held; that what the Wife pats 

hich or wears comes to the Uſe of the Hufband; and will maintain a Conver- 

and if a; and if the Law ſhould not be taken thus; we ſhould let in à Flood of 

Land: IKonveniencies, which would make all thoſe Diſabilities the Law has 
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ld in WY 8 the Protection of Infants aid Feme Coveris; mere Words, abd 8 
uld be) no Effect. | 15 i Sage ; be I ESD : 1 
de for Aly, I ſhall lay no Strefs upon the imperſrct findiiig of the Verdict, leſt 1 
bound 1 night be (aid that that was No Reafontof the ef but on] you _—Cc 
und 10 bae Particylars, wherein it ſeems to be imperfect. 1; They ſhould have - 
oblige ſud whit the Stuffs were ; for it has been adjudged that Velvets were not 
ey wil eeeſary for an Infant; they ought to have found the Circumſtances of 
l e Neceffity ; as where e want is committed /e defeondendo, or in Ex- 
| how tution of an Office; they ſhould have ſet forth of what Kind the Neceſſity 
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an any WW a there js a Neceſſiiy ef Clothes; of Meat; of Medicine; and of Ha- | 
Ill, u lion; they have found that theſe Goods were neceſſary and convenient n 
here it i dis Degree; they ſhould have ſaid alſo for his Eſtate ; for a high De- 1 
rw Cry aye a 9 nnd. mo the Wife cannot expect to be maiy- _ nw 
aw hal. "+ ig ig the Height of her Huſband's Degree; but I lay no 2900 
zent (0 Wald on theſe Befects in the Verdict. me” oy 

| 5 13 


o 16 mY 2, Upon her Departure all Evidence of any Obligation of che Hul. . 


a I den Wc (0 maintain her ceaſes ; it would elſe be ver. unreaſonable; ſor whilſt = 
upon NE” wy both in one floats the ſame Proviſion Wil ſerve for both; 12" 
rattan; 4 of Bailiff, if he goes away; no Contract of his will bind the Maſtery 7 AY 
ty, ns) he had yo expreſs Diſcharge; and here we muſt preſume ſome un- 8 
ben fol Fonble Cauſe Chex Departure, for a Wife in no Caſe ought to doit, nz 
„ e might have had Alimony without any Separatiom Moor 874. = 


ably 
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| BARON ay» FEME. 


” 4thly, Admiuing all this, 1 hold that the Prohibition here takesnuzy 
all Preſumption of any Conſent of the Huſband to the Contract, either 
expre Es 4 mplied; and though the Wife ſhould be allowed ſuch a Power 
to charge her Huſband, as is affirmed on the other Side, yet it may be cx. 
| charged as to one particular Man, by the Prohibition and Countermand of 
1 the Huſband; it would be a very hard Cale elfe, for ſhe may make him l. 
Þ able to the greateſt Enemy he had in the World. 12. E. 4. 18. The 
| King may grant to N S. to be exempt of Juries; but if he grants it to a 
whole County, Hundred, or Townfhi the Grant is void; and by this 
Prohibition of the Huſband here is no Piſcharge of the whole Power, but 
only it is taken of thoſe particular Perſons. * If a Man enters into an Ob- 
ligation not to uſe his Trade, it is againſt. Law, and void ; but if it be, not 


BY 


3 to ſet up his Trade in ſuch a Street or Town, it is good. 2 
Page zoo Note; He added, that as%o the charging the Huſband by way of Ei. 
deence, which he had reſtrained to Cohabitation, he faid, the Law is the 
| 5 me whe re the Huſband departs from the Wite; as upon going beyond 
red, RIC CE ee: 7 OnE N 
Since this Reſolution there haye been ſeveral Caſes in which Tradeſmen 


. ok + have recovered in Actions brought againſt the Huſband for Goods deliver- £ 
1 73 ed the Wife; and in all theſe Caſes the Judges have laid down the Dif- Lexi 
Goods and tinction of an implied Promiſe, and directed it as a ſufficient Foundation ; 
awns ' to charge the Huſband ; and in their Directions have ſhewn as much Fa. 78 
1 e e your. as poſſible to ſuch Tradeſmen as intruſted her on the Credit of her 3 
made into Huſband, and were in no Combination with the Wife to charge him. * 11 
lothes, the 1 n N lg 3 55 
| en not pay for them, becauſe they never came to his Uſe; ſecur if made np and 1 
worn and then Pawned. Salk. 118. pl. 10. If ſhe pawrg her Clothes and borrows Money to re Jance 
em them, Huſband not liable. 2 Show. 283. If Huſband and Wife by Agreement live ſepa- w/e | 
rate, and ſhe has a ſeparate Maintenance, it will be preſumed that thoſe who deal with her truſt 510 n 
ker on her own Credit. © Salk. 116. pl. 6. Ld. Raym. 444. Sid. 124. 12 Mod 245. 6 Mod. 171. F 
her Skin. 348. pl. 18. Warning a Tradeſman's Servant not to truſt her, ſufficient Warning to ay 
the Maſter.” Sakk. 118. pl. 10. 2 Ld. Raym. 1006. A Tradeſman who fold Lace and Silver Fringes Wok 
ra Petticoat and Side Saddle, which amounted to 941. and all within four Months to the Wiſe <a 
of a Serjeant at Law, afterwards a Judge ; recovered againſt him. Skin. 349. 9 1 
We ſhould obſerve that the Law is well ſettled in the Caſe of Manby and Scott, and has hever 7 2 
deen called in Queſtion. Fall . 5 ü n 5 Nunn, 
Salk. 118. An ordinary working Man married a Woman off the like Condition, and 175 
1 Hh after Cohabitation for ſome Time, the Huſband left her, and | wig 05 0s 
Futon Abſence, the Wife worked; and this Action being brought for her Viet, Him: 
i It was held, that the Money ſhe earned ſhould go to keep her. 3 
„ If che Wife, whilſt ſhe lives 1 1 from her Huſband, and has a ſeps 1 
+ A a- Tate Maintenance, buys Goods of radeſmen, who know of the Separation br 155 
Perſon who and Maintenance, they cannot ſue the Executors af the Huſband in Chan. T3 
5 a Feme cery for theſe Goods; neither will Equity give the Executors any Relieh, HEM 
. becauſe chey have a very good Defence at Law. 5 | be Cor 
which was. | 
ſued | 


atis faction, as far as they could, if they had been Plaintiffs. Preced. ia Chan- 302, 503 Whet: Nudic! 


Aually laid out in Neceſſaries, was allowed to ſtand in the Place of tie Tradeſmen, and to have 
I will decree a Wiſe a ſeparate Maintenance, vide Abr. Eq. 68. i 
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o ccthat acts done by the husband or lite alone, 
7 or Jointly with the TUite, thall bind the Cite; 


and herein of her Agreement or Diſagreement ' 


l- 
he to ſuch Acts after the Death of her Pusband. 
a | | | 
* 1 HE Huſband; as Head and Governor cf the Family, has an abſo- Rot, Abt 
h- lute Power over. the Chattels Real and Perſonal which he is poſſeſſed 346, 347. 
100 of in Right of his Wite, to diſpoſe of them as he thinks proper; and no 2 Inft. 5165 
| a4 or Concurrence of hers is of any Avail, either in confirming or con- 19 Co. 43. 
Ny mulizg ſuch Diſpoſition ; but the Real Eſtate is under a different Regu- Sid. l. 
he hon, and not under the Power of the Huſband; longer than dyring the 
od Cxcrture; and therefore any Diſpoſition of it made by him alone may be 
rated ; alſo all Charges laid on it by him; fall off with his Death; * | 
= % See elt. 664, Te. how the Eftate of the Wiſe niay be diſpoſed of during Coverture: As £5 
Ye. Exits by the Huſband, of the Lands of the Wife, ſee P. 302, Oc, 9 | | 
10n + At Common Law; any Alienation made by the Huſband of the Wife's P age 301 
Fa. Land, whether by Feoffment; (4) Fine; or (6) Recovery, was a Diſconti- To 
her nuance; and after his Death ſhe was put to her Cui in vita; to xeinſtate 
berlell; but now by the Statute of 32 H. 8. cap. 28. it is provided; That , inſt. 685; 
1 s Fire levied by the Flujband alone, of Lands, tleing the Freehold and Inlieri- (a) If ſhe 
Rs hace of the Wife, ſhall in any wiſe be or make a Diſcontinuance, or be other- neglects to 
epa- wie prefudicial to her or her Heirs, but that the Wife and her Heirs ſhall om with⸗ 
truſt pd may lawfuily enter into the ſaid Lands, according to their Rights and 1 alter 
17h Tits therein, Te ds © 2 th 
mY | + SE 5 of her 
mn fltand, and the Fine was with Proclamation, her Entry is taken away, and her Right fot 
Wie ee exticguiſned; for this 2d Co. Lit. 326. Dyer 72, 162. Plowd. $73. 8 Go. 72. 4 
Jah. 651. 9 Co. 130. If Lands be given to Huſband and Wife and the Heirs of their Bodies, 
3 þ:* the Huſband alone levies a Fine thereof, the Wife, may enter after his Death by Force 
tus Statute. 9 Co. 138. 2 Inſt. 68 1. Cto. Car. 477, (6) That a Recovery ſuffered by ths 
1 Pubnd alone js void, vice F. N. B. 468. Booth 185. 2 Inſt. 343. Plowd. 59. e 
) in [fa Feme Covert levies a Fine of her own Inheritance, without her Bro. Tit; 
Pr laben, this ſhall bind her and her Heirs, becauſe they are eſtopped to Fines 33. 
aim any N the Land, and cannot be admitted to ſay the was "Ms 43 
c nen 28 the Record; but the Huſband mey enter and defeat it, either , © TO 
"= ug the Coverture; to reſtore him to the Freehold he held Jure Uzxorts, Oo. Lit. Fr 
Zhan- aer her Death to reſtore himſelf to his Tenancy by the Courteſy; be- If a Feme 
ele cle ao Act of a Feme Covert can transfer chat Intereft which the Inter- Covert, as 
kartzye has veſted in the Huſband and if the Huſband avoids it during 29S levies 
le Corerture, the Wife or her Heirs ſhall never afier be bound by it, a ond pts. 
o have ſued | 2 : : . | : 5 3 : Execution 
a apinſt the Huſband and Wife, he may ftop the Execution, becauſe no Act of hers can 


Pucice tim; and if in this Caſe the Huſband makes Default, and the be received, ſhe may for 
k benefit of her Huſband diſturb the Execution of her own Fine; but after the Death of her 
as he cannot avoid it. Bro, Tit. Fine 79. . Co. Reading 9. | A 


3 Huſband and Wiſe join in a Fine to convey her own Inheritance, it 18 E. 4. 14 
$1 to be received, if upon her () Examination it appears to be volun- Rol. Abr. 
bal free from Conſtraint; and if-ſhe be of full Age, the Fine all 9% Abr 
Ind her as if he had been Sole: | ; 2 Abn 
1 . | . | ; 2 Inſt. 515- 
e Books which fav, that a Fine ſhall not bind a Woman under Coverture, unleſs. 
ned, muſt not be conttrued as if it were in her Power to reverſe the Fine for want of 
x Or e + but they are to be u derſtood in this Seafe, that the Judge ought not to receive 
"/229ut amining her. 2 lab. 5185 + 3 | The 
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2 laſt. 51S The Examination of a Feme Covert is not always neceſſary in lexying of 
Feines, becauſe that being provided that ſhe may not at the Iaſtance ot Þ 
| Huſband make any unwary Diſpoſition ' of her Property, it follows, is 

4 when the Huſband and Wife do take an Eſtate by che Fine, and part wh 
nothing, the Feme need uot be examined; but where the is to convey 0. 

Rol. Abr. paſs any Eftace or Intereſt, either by herſelf or jointly with her Huſband 

4 © there ſhe ought to be examined; therefore if A. levies a Fine come cen 6 


X! % 


Si Head of ne Act of hers can be fo obligatory as not to be cancelled, if tke think 
Finer and it prejudicial to her. 38 © 
W 


Co. Lit 36. Ha Man makes a] ointure on his Wife, either before or after Marriage, 

Dyer 58. and they both join in a Fine, ſhe is bound thereby; and if the Jointur 
| For thisvide was made before Marriage, the is barred to claim Dower in any other 
3 * Jein> Lands of the Huſband's ; but if the Jointure was made during Coverture, 
| | © the may claim Dower in the other Lands. 


\ 


IF 3; 


-_ 
Co 
1 
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Wagezoz: If Baron and Feme by Fine fur concelſit grant Land to . S. for q 
He. Years, and warrant the ſaid Land to J. S. during the ſaid Term, and the 


* | | 5 
XP Sand. 177. Baxon dies, and J S. is evicted by one that hath a prior Title, he may | 


IST | thereupon bring Covenant b dez the Feme, notwithſtanding ſhe was : 

Aod. 290. covert at the Time when the Fine was levied. = 3 
. e , a 
203. Mellen and Hale. by 
ff | the 
0 Co. 43 A Recovery, as well as a Fine by a Feme Covert, is good to bar her, the 
2 Kol. Abr. becauſe the Præcipe in the Recovery anſwers the Writ of Covenant in the ing 
Vs. Fine, to bring her into Court, where the Examination of che Judges de- own 
3 ſtroys the Preſumption of Law, that this is done by the Coercion of her ſuce 
| Huſband, for then it is to be preſumed they would have refuſed her. Cone 
Inſt. 673. But if a Wife alone, or with her Huſband, bargain and ſell ber Lands lame 
Hob 225- by Deed indented and inrolled, yet it ſhall not bind her; for a Wife cannot T 
„ be examined by any Court without Writ, and there is no Writ allowed Fee, 
. in this Caſe. ' 3 4 7 „ 75 4 F 6 40 "5 1 : bh a | 
8 Ik a Feme Covert joins with her Huſband in levying a Fine to raile a ther 
Funde pald Sum of Money by way of Mortgage, this ſhall bind her.. 4 
of the | f , ; ; b 
: * Eſtate of the Huſband, vide 2 Vern. 436, 689. Vern. 41, 213. But for this wie Head uy of 
pdf Mortgage; where ſhe ſhall be bound to a Specific Performance of her Agreements in Equi. are a 
Vu Title Agreements, and 2 Vern. 61. EE „„ nk, 
5 4 * 
Rot. Abr. If a Huſband diſſeiſe another to the Uſe of his Wife, this does not make Ty 
60, _ her a Diſſeiſoreſs, the having no Will of her own, nor will any Agree: other 
1 dy Diſſei- ment of hers to the Diſſeiſin during the Coverture, make her guilty of the zun, 
1 87 Diſſeiſin, for the ſame Reaſon; but her Agreement after her Huſb:ud A) 
Dcath will make her a Diſſeiſoreſs, becauſe then ſhe is capable of £11108 Wien 
per Conſent, and that makes her Tenant of che Frechold, and fo fubj: Huſba 
| JJ Pie Eo Te eee eg ſolute 
Pol. Ar. 80 ifa Man diſſeiſes another to the Uſe of a Feme Covert, her A he i; a 
bo, ment to it ſignifics nothing, though the Huſband's Agreement to it let Land! 
ro. Diflc- the Eſtate in the Wie, yet it makes her no Sharer in the Guilt Right 
f a 67 Digeifin. cis To gf RP C7 
| Litas, | But if a Feme Cove rt actually enters and commuts a Difleiſin, either {lei that (þ 
2 Abr. or together with her Huſband, then ſhe is a Diflciſureſs, becaulc ſhe (ere , tinues 
ki 660. p f e : —_ the wa 


Fa 


— ? 


BARON AND FE ME. 
wrongful Poſſcſhon ; but yet ſuch actual Entry cannot be to the Bry. Diſſei 


of rg her Huſband or a Stranger, ſo as to make them Diſſeiſors, becauſe 3 67. 

|; 3 F . ide 8 H. 6. 
= thouzh by ſuch Entry the gains an Eſtate, yet ſhe has no Power of trans- 14 ,,- 
bat lerriug it to another. f 5 * HE 
mY [i tne Hulband ſeized of Lands in Right of his Wife, makes a Leaſe Bro. Accep- 
or thereof for Years by Indenture or Deed Poll, reſerving Rent, all the Books tance 10. 
nd, oree this to be a good Leale for the whole J erm, unleſs the Wife, by ſome 97 o. Leaſes 
510 Act after the Huſband's Death, ſhews her Diſſent thereto; for if ſhe accepts Cro. Jac332- 
5 | Rent which becomes due after his Death, the Leaſe is thereby become ab- 2 And. 42. 
| {we and unavoidable ; the Reaſon whereof is, that the Wife after her- Co. Lit. 48. 
may luter-marriage being by Law diſabled to contract for, or make any Diſ- 8 37 
” ſition of her own Poſſeſſi >ns, as having ſubjected herſelf and her whole On * 
ach, Will to the Will and Power of her Huſband": the Law thereupon trans- Oro. Eliz. 
ks ers the Power of Dealing and Contracting for her Poſſeſſions to the 769- 


Huſband, becauſe no other can then intermeddle therewith ; and without Shep. 


7 ſuch Power in the Huſband they would be obliged to keep them in their eee 
be, oun Manurance or Occupation, which might be greatly to the Prejudice Doug. 452. 

9 of both; but to prevent the Huſband's abuſing fach Power, and left he As toLeaſes 
Auer ſhould wake for to the Prejudice of the Wife's Inheritance, the Law made by 

__ has left her at Liberty after his Death, either to affirm and make good ſuch Hannes | 


Leaſe, or to defeat and avoid it, as ſhe finds it ſubſervient to her own In- either at 
creſt; and this ſhe may do, though the joined in ſuch Leaſe, unleſs made Common 


TY purſuant to the Statute 32 H. 8. cap. 28. e 
: 3 8 . Ir tue 


may | | ; 32 H. 8. vide Head of Leaſes and Terms for Fears, 
* Huſband and Wife made a Leaſe for Years, by Indenture, of the Wife's *Page 303 

Lands, ah rs Rent; the Leſſee enters, the Huſband before any Day of ,, 
Dyer 159. 


Payment dies, the Wife takes a ſecond Hufband, and he at the Day accepts rg, Abr. 
the Rent and dies; and it was held, that the Wife could not now avoid 475. 
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p her the Leaſe, for by her ſecond Marriage ſhe transferred her Power of avoid- Rol. Rep. 
* ing it to her Huſband, and his Acceptance of the Rent binds her, as her 33% 
3 own Act before ſuch Marriage would have done, for he by the Marriage 

ſucceeded 1nto the Power and Place of the Wife; and what ſhe might have 


{ her 


Cone, either as to affirming or avoiding ſuch Leaſe before Marriage, the 
Lands 


lane may the Huſband do after the Marriage. | 

rannot The Huſband being ſeiſed of Copyhold Lands in Right of his Wife in , Rol. Rep. 
lowed Fee, makes a Leaſe thereof for Years, not warranted by the Cuſtom, which 344, 361, 
1 a Forfeiture of her Eftate, yet this ſhall not bind the Wife or her Heirs 372. | 
1 ther the Huſband's Death, but that they may enter and avoid the Leaſe, Cr Fa 2 
ad thereby purge the Forfeiture; and the Diverſiiy ſeems between this by Sh W 
Act, which is at an End when the Leaſe is expired or defeated by the En- 2 Com. Dig. 
ty of the Lord, or the Wife after the Huſband's Death, and ſuch Acts as 525- 
Equity ie continuing Detriment to the Inheritance, as wilful Waſte by the Huſ- 

band, which tends to the Deſtruction of the Manor; fo of Non-payment 

of Rent, Denial of Suit or Service; for ſuch Forfeitures as theſe 


- A 2 ö 3 
S es e eee 


EYE A ain. - EPO nn 2 2 . 
. ELL = „ 0 


bp 
IS 
5 


= 


* 
— * 
- N 
n 
W eee 
W 
4 2 Cab 6 * 


now bind the Inheritance of the Wife after the Huſband's Death but in the 

; the other Caſe, the Huſband cannot forfeit by this Leaſe more than he can 
b 10 rant, which is but for his own Life. | | 
25 1 A Woman Guardian in Socage marries, 5 wich her Huſband by piow. 293. 
pa ; - enture in making a Leaſe for Years of the Ward's Lands, yet after her Co. Lit. 351, 
lu * ulband's Death ſhe may avoid the ſame; for though the Huſband has ab- Rol. Abr. 


op Power to diſpoſe of all Chattels, either Real or Perſonal, whereof 345. 
5. Ar voſſeſſed in Right of his Wife, and the Wardſhip of the Body, and 
the nd in this Caſe is but a Chattel; yet the Wife being poſſeſſed of it in 
* of the Infant, and accountable to him for the Profits when he comes 
cl k xe, the Huſband's Diſpoſition ſhall not bind her after his Death, but 
TY "at ſhe may avoid it in Right of the Infant, whoſe Guardian ſhe ſtill con- 


red! ti a | e . 
chere es to be; and her own oining in the Leaſe was not material, becauſe 


* A Feme 


pow then under Coverture. 
L. 0 5 : 


* * : 8 — 


Co. Lat. 3. A Feme Covert is capable of Purchaſing, for ſuch an Act does not make 
the Property of the Hulband liable to any Diſadvantage, and the Huſband 
1s en to aſſent to this, as being for his Advantage; but the Hulben! 

may diſagree; and it ſhall avoid the Purchaſe; but if he neither agrees ng; 

diſagrees, the Purchaſe is good, for his Conduct ſhall be eſteemed 3 tacit 

Conſent, fince it is to turn to his Advantage; but in this Caſe, though the 

__ Huſband ſhould agree to the Purchaſe, yet after his Death ſhe may wars 

it; for having no Will of her own at the Time of the Purchaſe, ſhe is 

not indiſpenſably bound by the Contract; therefore if ſhe does not, whe) 

under her own Management and Will, by ſome Act expreſs her Apree- 

ow to ſuch Purchaſe, her Heirs ſhall have the Privilege of departing 
from it. | DR : | 


2 — e 
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*Pagezog * (K) Where the Husband and ite mutt join in 
ES hs bringing Actions. 

Rol. Abr. I thoſe Caſes where the Debt or Cauſe of Action will ſurvive to the 

3459 = Wife, the Huſband and Wife are regularly to Join in the Action; as 


ork . in recovering Debts duc to the Wite betore dne in Actions relating 5 
Covert can to her Freehold or Inheritance, or Injuries done to the Perſon of the Witc, it 
„ 5 3 5 Mi 
ſue without her Huſband, vid Letter (M.) 7% 308. Stra. 229. : and 


Oro. Eltz. e a Feme Sole hath a Nan and Rent is Arrear, and ſhs 
439 marries, and the Baron diſtrains for this Rent, arid thereupon a Reſcous is 
Owen 82. made, this is a T ort to the Baron himſelf; and he may have an Action (a) 


Moor 584 en | | 
ta) Or may join his Wife therein, becauſe it ariſes upon à Duty due unto het before Coyerture. 
Cro- Eliz. 459. fer Gor. 91 1 


2 Bulſt. 14 $9 if a Feme Sole hath Right ta have Common for Life; and ſhe takes Pro 
NN Huſband, and he is hindered in taking the Common; he may have an Ac- 
Cy ſeiſed or tion alone without his Wife (5) it be ng only to recover Damages. 
a Houſe for | r (ip „„ | | _ 
Life) and in the Right of his Feme, leaſed for Years to the Defendant, who burnt the Houſe, an] 
the Baron alone brought an Action for this and whether it lay dubitatur; becauſe the Damage 
was done to the Eſtate of the Feme; and if ſhe dies, the Baron is not chargeable over in Walt ſian 1 
in regard of which only an Aion lies; becauſe it was the Folly of the Plaintiff that he made ng 
ſpecial Provifion againſt Waſte. Cro. Lliz. 461. } — If 4. demiiſes a Houſe to B. for Years, aud 


B. covenints to repair the ſaid Houſe, during the Term, and after 4. grants the Reverfion to Fa- [ 
ron and Feme, Oc. the Baron may have an Action alone upon this Covenant: for therein Da Eſta 
mages only are to be recovered. Cro- Jace 319. ad, udged. 3 Bulſt. 163. Rol. Rep 359. 8· C· ad- frren 
judged» 5 17 „„ Purcl 

Sed qu. As the Hiiſband is intereſted, during their joint Lives, if he could not maintain 23 8 


jon alone, to recover proportionable Damages? 


1 + Hort Bon and Feme are diſſeiſed of the Lind of the Feme, they muſt 
Tü Aan join in au Action for the Recovery of this Land. 0 
join in De- 1 FR 7513 | 

linue for. 


li ls any ] 


Charters concerning the” Wife's Inheritance- 88 H. 6. 4 Rol. Ahr. 247%. 80 in Trover for a 
Deed by which a Rent-charge was granted to her dun ſola, though it (ame to the Hands of the 3 


Deſendant after Coveline. Ney 78. lor Reut due to her before Covertute as Tenant in (5 
Rol. Abr. 318, $4.+ ide Buiſt, 138, 136. C10: ac. 223. and Quere it tice 34 H. 8. 0. 3 _ 


„„ 0 Ae: 0" 
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; - * * . 5 . . » 8. 

and his Feme may join in an Action upon the 2 3 Ed. 6. c. 13. for St 
5 ſuing forth of Tithes ; for the Poſſeſhon of the Baron is in the Keke 88 47- 
of the Feme, and the Action is given by the Statute to the Proprietor. Moor 912. 
3 8. C. 2 Inſt. 

6:0. S C eited· 2 Mod. 276. S8. C. cited. Jenk. Rep. 273. 8. OC. ſaid to be adjudged that the 

iron might have the Action alone. ide 1 Brown!. 9. 1 jones 325—l1f a Stranger cuts Trees 

upon the Land of the Feme, they may join. 15 F. 4. 9, b. Lit. Rep. 485. Velv. 375+ S. P. cont. 


v guenab. o they may join in Treſpaſs Q#are dar ſum fregit. 0 ? 


I: a Feme Sole is poſſe ſſed for Years of a Cloſe, to which Time out Bulſt. 110. 
of Mind there hath been a Way through the Cioſe of F. S. next adjoin- 1 
ing, and J. S. erects a Building ex tranſverſo vie predict, ſo that ſhe 9 


cannot uſe the ſaid Way, and after ſhe marries, the Baron and Feme may by 5 726, 

join in an Action for the Stoppage during the Coverture, declaring 977. 

that after the ſaid Marriage (a) they could not uſe the ſaid Way, to. Doug: $29. | 

* becauſe the Wrong was done to the Feme, and the (5) Baron had the 57 BY ep · 

Cloſe in her Right. | pol DES Hel 120, Page 305 
be Cro. Car. 


KC. but 8. P. does not appear. (a) For incloſing Twenty Acres of Waſte, in which the Feme had 
Common, it gued they could not, as before, take the Profits with their Cattle, Ce. and becauſe a 


it does not appear what Judgment was given | (5) So in an Action for not grinding at the Wife's 
Mill. Hob. 189-——So where the Feme had Right to all the Lop of certain Trees during Life, 
and the Owner cut them down. Cro. Car. 437. adjudged, Jones 376. In which laſt Book it is ſaid 


If 4. declares that he was ſeiſed, in Right of his Wife, of a Meſſuage, 2 Mod. 269 
Bakchouſe, He. and that the Defendant erected two Houſes of Office ſo 8 Mod. 200, 
tear the ſaid Bakehouſe, which foundered the Walls thereof, and by which 341» 34% 
the Air was ſo unwholſome that he loſt his Cuftom, e. the Action lies for 2 164, 
the Huſband alone. 5 | ; „ Eg. Caf : 
12 Mod. 94, 346. Ld- r joe 443. Stra. 61, 229. 2 Stra. 726, 977. 1 Barnard. X. B. 465. 
Friſdick and Sterling adjudged; and that the Caſes Cro. Car. 419. Jones 367. Lit. Rep. 284. Hobs. 
189 warrant no more than that the Wife might be joined, not that of Neceſſity the muſt, * 


5 


* It is a Damage to the Huſband, who is intereſted during the Lifeof his Wife. 


If 4. leaſes to B. for Years rendering Rent, and after grants his Rever- 2 Bulſt-233- 

ſian to Baron and Feme, and B. attorns, and then Rent is Arrear, and the 5 

Term expires, the Baron may bring an Action alone for this Rent, becauſe wi; 5 

ths Action is grounded upon the Duty, and not upon the Nature of their 

Elac; and the Money muſt come to the Baron; and there is no Dif- 

[rence where Baron and Feme are (c) Joint-Leſſors, and where (4) Joint- (cy And 
rchaſers, | 1 ; 227 thenit was, 
G - | e | MS. „ > ever ol 

gueſtioned but the Baron might bring the Adlon alone; but when brought by both, it hath been 

Gubted Bulft. 21. per Velv. and rde Lit. Rep. 13. Falm. 20% (d) But in that Caſe, 2 Bulſt- 

Wr Del. he muſt bring the Action generally, and not ſhew. himſelf to be Aſſignee; but yet 
Rep. 52. it appears the Action was ſo brought; and yet held per Cur to be only Sur] lufage. 


by * 


Difference where the Avowry is made for Rent due hefore, and where after Marriage. fo 
4 aer the Huſband alone may bring a Quare Imbe:it, vide Co. Lit. 38 1. a. Owen 83. it- 13, 
. Winch. 73. 2 Bulſt. 14; Jenk. 2, 3. Bulſt. 110. 8 N 


ls any 


” he mayavow in his own Right and in Right of bis Wife, by 4 Aim. c. 16, which gives Leave 
v pical ſeveral Matters. 285 : ; It" N : $ . ü 
1 4 | But 


it the Baron be poſſeſſed of a Rectory for Years, in Right of his Feme, 82 Elize « | 


119, adjudged. - 2 Mod. 217. S. C. cited Seh as if adjudged that ſne muſt join. Jones 367. 


Feme Covert cannot have Cattle, Lit. Rep. 284. 285. the Court inclined for the Defendanr 3 but 


the Exception was. That the Action was brought by the Baron alone, and yet adjudged for him. 


fla Replevin the Huſband may avow generally, by Virtue of the Statute 11 Geo. 2. c. 19. f 2% 
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upon a De- : 
on this Bond. : 
the Decla- 


the Baron only ſued a Scire faciat for the Damages and Coſts, and had Judgment. (&) If a Bond 
438. pl. 131, 461. 2 Will. Rep. 497. Vern- 396- 11 Mod. 169. pl. 6, 177. pl. 2, 264. pl. 3. 12 
Stile 9. Comb. 450. 


Cro. Jac. 7. 


dog adindg- aſſumes and romiſes to B. to pay unto her 10ʃ. if B. does not cure it ac- 
r te may join with her | Huſband in an Aſſumpſit for this Mo- 


that they ought to join. 2 Sid. 138. like Point; and per Glyn Ch. Juſt. it may be in the Name of 


 Indebitat' Afſumpſit, or an Injimul Computaſſet, for a Debt due to the Wife herſelf before Coverture, 


of his Daughters, Sc. and becauſe this Promiſe was made before Marriage, whether the Baron 


B A K ON „ FEME 


Rol. Abr. But if A. conveys Lands to B. in Fee, and covenants with him, his Hei, 
248. and Aſſigns, to make further Aſſurance, and theſe Lands are aſſigned to 
N — F- S. and his Wife, and the Heirs of , S. they muſt both join in an Ac- 
Jones 406, tion on the Covenant-for further Affurance, | [Ee . 


407. 8 . 5 ; | | Iv ; be 155 : 
adjudged, wide 3 Bulft- 164. Rol. Rep. 300. Cro. Jac. 319. Doug. 329. 3 Term Rep. 62). 


3 Lev. 403. But if a Bond is made to a Feme Covert during Coverture, conditioned 
adjudged to pay Money to the Feme, the Baron (a) alone may bring an Action up- 


ration; and a Caſe was cited by Peel, where upon a Judgment obtained by Baton and Fetne, 


be entered into to Baron and Feme, the Baton may ſue it alone, and thereby he ſhews his Diſſent 
to his Wife's taking any Thing by it: Vie 2 Mod. 217. Ld. Raym. 224. Will. Rep. 378. pl. 99, 
Mod. 207, 346. Ld. Raym. 368. Salk. 127. pl. 8, 306. Carth. 462. Stra. 229. 2 Stra. 726, 
977. 2 Barnard- 465. Cro. Car. 285, 443. All. 37. Bro, Baron and Feme 5g. Lit. Rep. 13. 


If A. in Conſideration that B. a Feme Covert, will eure a eertain Wound, 


ed, and af- Farmagly 5 
for this Promiſe ee upon a Matter of Skill and Performance 


firmed in ney, ( 
the Action; and ſuch an Action will ſur - 


Canm. Scace. of the Wife, ſhe is the Cauſe 
Sid. 25 8. C. . Wif. 5 - 
cited to be e to the Wi ©, 


adjudged 


both, or of the Huſband alone. (6) But whatever the Conſideration be, where there is an ex- 

preſs Promiſe made to the Wife, ſhe may join, Cro. Eliz. 61.#—But without an expreſs Promiſe 

the Action does not lie; for the Fruit and Labour of the Wife belongs to the Huſband, for which 

— pc ſhall bring the Action. Salk. 114. 4 Mod. 156. 8. C. and 8. P. Carth. 251. All. 3, 6 
ti b 


1 


Pg 
1 "IEA" FS PE PR "TY _ — 


+ Eq” * See ante 299. 


*Page306 f A. in Conſideration that Baron and Feme had intermarried at bi 

Requeſt, aſſumes and premiſes to them to pay unto the Feme 81, per Arn 
c Or the during the Covertu e, Cc. notwithſtanding che whole Benefit redounds to 
4. 5 may the Huſband, yet in an Action thereupon they (e) may join a for/ior!, be. 
bring the cauſe it is aff executory Promiſe, and hath Continuance, and 1s not to be 


— 


. done unica vice only. 
1 It ſeems clearly agreed, that for Debts (A) due to the Wife, and all 


* 2285 Cauſes of Action before Coverture, the Huſband muſt join in the Action. 
4 as a Rule. Owen 82, Lit. Rep. 13. Keb. 440. The Huſband alone cannot bring a1 


much leſs when it is due to her as Executrix or Adminiftratrix. Sid. 229. 2 Keb. 89. (d) In 
Confideration that 4. will marry his Daughter B. aſſumes to give her as much as he gives any othet 


and Feme muſt not join in an Adion thereupon, dubitatur. Sid. 25. * 


—_— 


* a 
eds eons —— 
— — - — — „  _ — ye — 


r is the Wiſe to join in this Abtion, fince the Promiſe way to 4. and the Money to be paid 


Sid. 172. In an Action upon a Trover before Marriage, and a Conver/im at! 
- the Baron and Feme ought to join, for this Action, as a Treſpaſs, dil 
Vent. 267. affirms the Property; but the Baron alone ought to. bring a Refiretn 
2 Lev. 10%. Detinue, We, for theſe Actions admit and affirm a Property in the Feme 
8. Pand tat at the Time of the Marriage, which by Conſequence muſt have veſted in 
he mar voin the Barou. 1 | My 

the V. iſe at | | Bu 
KisLiediion. | | | 


B ARO N AND FEE ME. 


But if A. declares that the Defendant being indebted to 1 
Wiſe as Executrix to one I. S. in Conſideratian that 4, would farbear to Carth. 463. 


[ue him for three Months, aſſumed, Sc, and avers that he forbore, and . Ker" 
mat his Wife is Rill alive, the Action is well maintainable by the Huſband 8 | 


alone, for this is on a new Contract, to which the Wife is a Stranger, alk. 115. 


f : 8 ; 3 Pl. 
d. Raym- 368. S. C. adjudged, Yely. 84. Cro. Jac. 110, S. P. adjudged; Whether ſuch a Recoy 
= will be dir ect Aﬀets, or a Deva/tavit far ſo much, vide Head of Axecytors aud Adwiniftraters, 


For a Battery or other Perſonal Tart done to the Wife, they (e) muſt 


join, and if the Wife dies, the Action dies with her, 15 Rep. 
Ns |  LitRep-g84. 
Brownl. 205, Noy 18. See Vent. 328. 2 Vent. 23. Not for Perſonal or other Wrongs done Ag > 
hath, unleſs where they have a joint Intereſt, and they have Wrong in 1 7 thereof. March 47 
Cro Car. 553- Jones 440. 3 Rol, Rep-51. Cro. Jac. 385. Rol. Rep. 108. 2 Mad. 66. 8 Mod, 
5 200, 226, 239, 341, 380. Fitzgib. 174, 275. 2 Ld. Ray m. 1031, 1050, 1208. Salk. 119. pl. 13. 
6 Mod. 127. 11 Mod. 265. 10 Mod. 145, 184, 210, 329, 182 2 Stra. 109+ Andr. 343. Vent, 
328. 2 Vent. 49 rail _ Stiie * = NG 175. Lev. Ak _ 20. (c} And the 
judgment muſt be that the Baron and Feme ſhall recayer, notwi ing the Baron only is . 
haye tae Damages. gdb. 369. | 3 | 2 wy is * 


But the Baton (7) may bring an Action alone for the Battery, Carry- , 
ing away and detaining of his Wife, per gudd ſolamen & co ern of 3 
his ſaid Wife amiſft, becauſe the Action is founded upon the ſpecial Da- ed and af- 
mage done to himſelf, and will be no Bar to another Action brought by firmed i 
Baron and Feme, or by the Feme after the Death of the Baron, Fo the 8 Scacgs 
lame Battery f. | ; _ E 

; 1 . id Se 7 
Rol. Abr. 556. Jones 440. Lit. Rep. 339. 4 Rol. Rep. 51.'S. P. adjudged, 7 } here 
A ime 1 4 or babes ſpoke * or other ao done to the Wife, US founded upon the 
pecial Damage of the Huſban e not joi id. , 1 „ 7901. | 
eb Rep. 3, ple 65. e the mu Join, 346- Lev. 14% Keb. Rep, 791+ pl 4 


f The Huſband and Wife may alſo join in another Agion for the perſonal Injury to the Wife 
But, if the Huſband by the Loſs of her Service or Alliſtance of his Fawily, Tc. a) „ 
has ſuſtained a Damage, it is uſual to ſue in the Name of the Huſband, only, and a jury will gene · 
nally aſſeſs adequate Damages, and it is more eli ible, the Courts not apProying ultiplicity of 


* 


ſuits, where one Action will anſwer the Purpoſe, 


595 
* 
6 ** * * 
* Ves 7 ” | IE x 


* But for Words ſpoken of the Wife, where nq Special Damage is dpne to the Hufband, thg 
Wife muſt join in the AQon, ſq in Caſe of an Aſſault on the Wike, where the Huſband has n 
(lined any Specjal Damage, = "i OY en, 


In Treſpaſs by Baron and Feme, they declared for a Battery of the Bull. N. P, 


83 | 
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5eme, & quod the Defendant alia emormia eis intulit; and thoygh ob- 20. | : Y 
ſecded, the Feme cannot join for a Wrong done to the Baron, yet becauſe Oro · ac. {# 
the alia enormia, Ec. was but Form, and only in Ageravation of Dama- 664 WF ie 5g 

da not the Subſtance eciaration, it was adjydged for after Ver- 5 
lte Þ laintiffs, £ : 1 di, and af- ; I 


Fs 5 firmed-in 
Errer. Vide Stile 336. Bid. 225+ Süle 904. 


So in Treſpaſs and Falſe Imprifonment by Baron and Feme, Page 30 
Nala domeſtica of the Huſban eee infecta ad graue 22 e, hd 
rum; and it was objected that this being laid as a ſpecial Damage to pl. of = 
ihe Huſband, the Action ought to have been brought by him alone; but and Carne, 
uized for the Plaintiffs after Verdict, being only Matter in Aggrava- > 
hen of Damages. VVNCCHHV | . : Dn 

6 


B A R O N AN D FE M. H. 
(a) In (4) Treſpaſs by Baron and Feme for () beating the Fu me, they 


9 . . ceclare that it was () ad damnum ipſerum, (e) notwithſlanding 4 
and laid ger Feme Covert can have no Damages, for this Action will ſurvive. > 


Was yo 14 | | | | | 
not be otherwiſe. 2 Keb. 434. S. C. Palm. 339. 3 Mod. 120. $0 in Debt upon | 

to the Feme dum ſolu}, for tne Non-payment to her dun ol was to her Dama - as OO wa 
ment fince i to the Damage of the Baron. Stile 134. ad udged, ard ſaid it is the uſual W ay + A 
Caring inſuch-Caſe. (6) So for Words ſpoke of the Feme. March 212. () Vice Cro. lar. 
473» 644. Stile 155- 2 Keb. 397. {4) But where ſhe ioins with her Baron; they both 
have Judgment to recover. jeak. 28. (e) See 2 Stra- 1094. Andr. 242. 8 Mod. 341. 31d 
Raym. 1209, F 4 ; 185 Lie bes BS 


* + It ought to he ad dannn i; ſerum 


Salk. 114 But if in Trover by Baron and Feme, they declare quod cum po. "OP 
pl. 1. Nel. fucrunt, Ofc. and that the Defendant converted, ad fam: um . 


erf © Us is naught after Verdict; for the Poſfſeſſion of the Wiſe is the Poſſellion cf 


yer. Arder- her Huſband, and ſo is the P fo th | 

a LE Hulband, and 1» is the Property; ſo that the Converſion cannot be 1 
ws 50 a the Damage of the Wife, but of the Huſband only. 
Action for | 5 | 
the Eſcape of one in Execution for a Debt of the Wife. 2 Stra. 726. 


4 


PIES 
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(4) Where they muſt be jointly ſued. 


. 18133 T II E Huſband is by Law anſwerable for all Actions for which his 

Br. Flit 3. Wife ſtood attached at the Time of the Coverture; and alſo for 

2H. 6 4. all her Torts and Ire ſpaſſas during Coverture, in which Caſes the Action 

Vive infra muſt be joint againſt them both; (%) for if ſhe alone were ſued, it might 
Letter () be a Means of making the Huſband's Property liable, without giving him 

7 11 And an Opportunity of de lending himſelf. e 

therefore if 5 | UL et. 

a Man recovers againft'a Feme Covert as Sole, the Huſband may avoid it by Writ of Bre, and 

may come in at any Time and wt. it; but for this vide 17 Aſt. pl. 17. ale 254, 280. 2 Rol. 

Rep. 53+ 22 H. 6. 31. and Tit. Error and Abatement, | ; | 


For thisvide If Goods come to a Feme Covert by Trover, the Action may be brought 

C. Lit-531, ARA the Huſband and Wife, but the Converfion muſt be laid only in 

Kol. Abr. 6. the Huſband, becauſe the Wife cannot convert Goods to her own Uſe; 
nA 66, and the Action is brou ht againſt both, becauſe both were concerned in 

Noy 59. the Treſpaſs of taking them, B42 : 

Leon- 312. 5 | / 

Cro, Car. 494, 254- Rol. Abr. 348. where it was laid gued ad um proprium, or ad uſum ſum 

converterunt ; for this muſt be intended to the Uſe of both, and not of the Huſband only. Vent. 33 

In Debt upon a Devaſtavit againſt Baron and Feme Exeeutrix, it ſhall not be laid 9d devaſtare- 

runt ; for a Feme Covert cannot waſte. 2 Lev. 145. 1 Vez. 2þ 


7 5 | | * 
2 Lev. 63. . An Action on the Caſe was brought againſt Baron and Feme, for retain- 
And note, ing and keeping the Servant of the Plaimiff, and Judgment according]y. 
by the Re- E 5 5 | 5 
porter no Notice was taken that a Feme Covert may not make a Retainer or Contract; but perhaps 
the ee and keeping the Servant without any Contract is a Treſpaſs of which a Feme Cover! 
may be guity- FE | | PE TIER | 


\ 


— 


1 I 


—_— „ 


* The AQion was in Caſe, and it was alledged the Defendants, Machinanter to deprive the 
Plaintiff retinuerant, Tc. yet Cu. It there is any other Caſe fimilar to this in the Books, where it 
hath been adjudged the Aion would lie againſt Huſband and Wife ? 5 7 


! 


1 : 
all 


_ Leaſe for Life or Years be made to Baron and Feme, referving _ 
Rent, an Action of Debt for Rent 175 may be brought againſt both, og 1 | 
for this is for the Advantage of the Wite. = | 14 TY 

TY | | | | ol. Abr. 
248. (a) But an Aſſumpſit lies not againſt Baron and Feme an a Promiſe made by the Wife during 
el rerture; for gat the Wife, it is void. Palm. g13- But if a Feme Covext takes up Goods from 
; Tradeſman» affirming herſelf to be a Feme Sole, Quers if this be not ſuch an injurious tak» 
ing as will ſubjed the Huſband and Wife to gn Action, though neither can be charged on the Con- 


——_—. 


. | | i a ES b 
+ It would be a difficult Thing ta frame the Adlon, If ſych an Adion would le jt muſt be in 
Nature of a Deceipt. | 


If an Action be brought againſt the Huſband and Wife, and the Wife Page 308 

be arreſted, ſhe ſhall be diſcharged upon common Bail; for no Body can 
le ſuppoſed to undertake for a Wife w1o hath no Property of her own. For thisvide 
Salk. 114. pl. 


Comd. 385. 6 Mod, 1, 105. Barnes 59. 2 Barnes 24, 80, 167. 7 Mod: 10. 12 Mod. 44: 
4 Stra · 160 1237 1272, and Title Bail. How ſhe may reverſe an Outlawry vide Tit. — 


— — 
— a — 7 0 


(M) Where a ite tall ve c onfdered as a Pi | 
Sole, 


Huſband who has adjured the Realm, or who is baniſhed, is thereby , 0. Ba 
+ civiliter mortuus; and being difabled to ſue ar be ſued in Right of andpem 
bis Wife, ſhe muſt be confidered as a Feme Sole; for it would be unrea- Co- Lit 13g. 
ſonable that ſhe ſhould be Remedileſs on her Part, and equally (5) hard a. 5 


on thoſe who had any Demands on her, that not being able to have any —— Rep. 
Kedreſs from the Huſband, they ſnould not have any againſt her. Moor 851. 
: 3Bulſt. 188. 
Bulſt. 140. 2 Vern. 104, (#) In Aſumpſi: the Defendant proved that ſhe was married, and her 
Huſband alive in France; the Plaintiff had Judgment, upon which as a Verdi againſt Evidence 
ſhe moved for a new Trial, but it was denied; for it ſhall be intended that ſhe was divorced ; be- 
ſxes, the Huſband is an Alien Eren; and in thar Caſe, why is not his Wife chargeable as a Feme 
bole? Salk, 116. pl. 15. Dgerly v. Dutcheſs of Mazarme, Comb. 402 Salk. 116. pl. 5- 2 Salk. 646, 
fl. 11. Ld. Raym. 147. S. C. and Quere whether a Wife, who ty Agreement lives ſeparate 1 from 
her Huſband, and who has a ſeparate Maintenance; and a'!ſo a Woman fivorced a merſa © thorg, 
nay not be ſued without the Huſband ; and 27 e Vern. 326. how far Equiiy will inter poſe in Be- 
talf of ſuch Creditors, : 


Dr II As PIs : N N 8 A 12 2 YI ” 
* 7 Y- * gs "7 „e * 3 * Fog * e — 4 


tt was determined in C R in the Caſe of Hirchett and another and Mrs. Baddeley, & or E T, 
1776, that a Feme Covert, under ſuch Circumſtances cannot be ſued on a ContraR, 


By the Cuftom of London, if a Feme Covert trades by herſelf in a 


Trade with which her Huſband does not intermęddle, ſhe may ſue and be 39 Mod. 6, 
ud as a Feme Sole. | | „ ü * ron 
Cufloms of 


len, and Leon. 131. Lit. Rep. 31. Hetl. 9. 2 Berni 218. Mod. 26. 10 Mod. 33, 70. 
ii Mod. 253. pl. 3. 12 Mod. 60 g. Gilb. Eq. Rep. 83. Pre. Chan, 24, 338. 2 Vern. 104. 3 
Vill. Rep, 144. pl. 31. 371 pl. 110, 451, 496. pl. 138. Show. 183. A | 


A Woman, whoſe Huſband had left her about twelve Years before, had 32Mod.60g, 


arried on a Trade in her own Name as a Widow, and gave Receipts in her 
„en Name; being ſued for Debt cogtracted in the Courſe of her Trade, 
pe Coverture in vidence, and gave Evidence of her Huſband's having 


been 


* 

23 

$ 

; : 
ö 
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. 


| 
| 
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In antient A LL well regulated Governments have laid down and ſettled cer. 
wh 3 tain Rules of Propagation, as neceſſary to the very being of human 


Man's 


ö Nee he may purchaſe by it ; for all Surnames were originally acquired by Reputation. Gen. 


_ Copynold Eſtate in Favour ofa Baſtard, as it will for a Legitimate Child. Preced- Chan · 475 


* 


n d d e 


een lately alive in Jreland; and Lord Ch. Juſt. Holt diretted the Jury is 
#Incaſe the find for the Defendant ; and ſo they did f. | x e 


\ 


Huſhind is | . „ 
tranſported, the Wife may be ſued as a Feme Sole, for any Debt contracted by her after the Tranf. 


Portation, / 


* 


+ 


diſcraceful, Society. Hence the Solemnity of Marriage was eſtabliſbed, not 
that to re- only as it prevents Lewdneſs, but as a Regulation without which there 
tain a Baſ- could be no Diſtinction of Families, and conſequently no Encouragemen 
tardina for Induſtry, or Foundation for aequiring Riches; the Children therefore 
Houſe was chat are born in theſe Societies, and are to enjoy any Privileges by the 
aRefle&ion, Laws, mult be ſuch as are born according to their Rules of Copulation; w 
and the for it is abſurd that the Laws ſhould give Sanction and Privilege to Things Dicke 
Stain and done contrary to the Law, ſince that would take away the Diſtinction of 
Reproach Right and Wrong, Lawiul and Unlawful; and therefore Baſtards by our 


U th P . - vy+ vs 
5 's e Law lie under ſeveral (a) Diſabilities. re 
dwelt al- 5 8 5 Faren 
ways upon the Iſſue, ſo that he could not be admitted to a Feudal Service ; and therefore when ner 


the Biſhops requeſted that our Law ſhould be changed in the Particular of Baftard Ezgres, the 
Statute ſays that all the Barons and Earls anſwered una voce nolumus leges Anglia mutare. Merton 9. 
2 Inſt. 93. /a) He is quaſi nullius filius, and can be Heir to no Man. Doc. & Stud. Dial. 1. c. 7. 
*Inft. 143. But though he cannot inherit any Anceſtor, yet when he hath gotten a Name of Re- dom 


A conveyed Lands to the Uſe of himſelf, the Remainder to George Shelly his 8on; whereas in 


Truth Geerge was born of one B. in Matrimony of one C. yet was reputed the Son of George, and 1 
educated by him; though the Boy was but fix Years old, it was ruled that he ſhould take the dere 
Remainder; for having got by Reputation the Name of George Shelly, theſe Words are a certain Kraul 
Deſignation of the Perſon to take the Remainder. But if a Remainder be limited to the eldeſt Iſſue herefc 


of . S. whether Legitimate or legitimate, J. S. hath Iſſue a Baſtard, he ſhall not rake this Re- 
mainder ; for it is not veſted in). &. as it was in the other Caſe, but is in Contingency, and the 
certain Time is not defined when this Contingency ſhall happen ; for the Baſtard, at his Birth 
does not acquire the Reputation of being the Iſſue of J. S. and fince the Baſtard, when firſt in Be. 
ing, cannot take by Virtue of this Limitation, he can never take it; for he cannot be underſtood 
to he the Perſon deſigned and marked out by theſe Words, if after his Birth it depends on the Un- 
certainty of popular Reputation, whether he ſhould take the Remainder or not, and ſuch a De- M th 
fignation of the Perſon as contains no Certainty in itſelf, or no Relation to any other certain Mat. 00 UN 
ter that may reduce it to Certainty, is a void Limitation. Co. Lit. 3- b. 6 Co. 65. But where wot | 
Remainder is limited to the eldeſt Son of Jane S. whether Legitimate ot Il'egitimate, and ſhe hath he Hu 
Ifue a Baſtard, he ſhall take this Remainder, becauſe he acquires the Denomination of her ut, de 2 
by being born of her Body; and ſo it was never uncertain who was deſigned by this Remainder: Fa 
Noy 33. If Parents are married, and afterwards divorced, this gives the Iſſue the Reputation of 
Children; and fo doth a ſubſequent Marriage of the Parents. 6 Co. 65. Hughes's Alt. 365 r def 
If the Mother diſpoſe of all her Lands holden in Chivalry, to her Baſtard Son, ſhe is not within 
the 32 H. 8. c. 1. which forbids the Owners to diſpoſe of above two Thirds of ſuch Land for Fre- 
ferment of Children; for Children in any Law muſt be intended ſuch as are lawfully begottes- 
Dyer 345. Co. Lit. 123. b. 2 Rol. Ahr. 785. If a Man, in Conſideration of natural Affection and 
Love, covenants to ſtand ſeiſed to the Uſe of a Baſtard, this is not good ; for he is nat ores 
1 but it is ſaid that a Woman may give Lands in Frank-marriage with her Baſtard, becau e 

e is of the Blood of the Mother; but he hath no Father, but from Reputation only. Dyer 37+ 
And. 79. 6 Co. 97. Noy 35. A Court of Equity will not ſupply the want of a Surrender ofa 


wat It 


IF thi 


Under 
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BASTARD Y.. 
Under this Head we ſhall confider, 


(a) Abo are Baſtards. 310. | 

6) Where Baſtardy is to be tried, and the 

Bules concerning ſuch Trial; and herein of 
general and ſpecial Baſtarby. 3i2 

* o Of Baſtard Eigne and Muller Puiſne. 315. Page zto 
(D) How Baſtards are to be provided for; and 
herein of the Duty and Power of Juſtices 

of the Peace. 317. 8 ls 

E) Purdering Baſtards. 320. 
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(A) Tho are Baſtards. 
LL Perſons born out of lawful Matrimony are Baftards by the Com- 47.3. 14-b. 
non Law, but by the Civil Law, thoſe that are born before Marriage 11 H. 4. 81. 
tre Legitimated by a ſubſequent Marriage; for by the Civil Law, all Per- 3 
us adopted into a Man's Family were inheritable; and the Canon iſts have Rol. 
lloucd of this Notion, becauſe the ſubſequent Marriage, they ſay, takes 6a. 
may the preceding Guilt, and ſhews a Conſent from the Beginning. This 
Difference between the Civil Law may likewiſe be aſcribed to the Power 
hich the Father, by the Roman Law, had over his Children, becauſe he 
u the Author of their Being, and had the Care of their Education; if 
refore a Child ſhould not be Legitimated, by a ſubſequent Marriage, the 
Prent would not have had him under his Power; for no Man had a Power 
wer the Yul go Quae/fiti; and conſequently the Father would not have 
pmmanded that to which he gave Being; nor would the Child have had 
e Benefir of the Parent's Education ; which would have cut a Member 
hm the Commonwealth. 
All Perſons born within Marriage are Legitimate, unleſs there is an 
arent Impoſſibility that they ſhould be generated by the Huſband; for 
dere 1s the ſtrongeſt Preſumption that can be, that they are Legitimate, 
tcauſe the Huſband hath the Power and Dominion over his Wife, and 
terefore may by the Law keep her by Force within the Bounds of Duty; ; 
d which the Canonifts have added a fanciful Reaſon, to wit, the Huſ- 
and, having the Ownerſhip of his Wife, hath the Property of the Fruit 
{ her Body, though planted by another; 5 appoſuit mari- 
 acquiritur hs eft Nees ventris. Now the Preſumption thus being 
bat it is the Huſband's Child, it muſt be deſtroyed by contrary Proof; * See | 
kd this Negative, that it is not the Huſband's Child, is capable of no 311: Cafe 1. 
ter Proof than this only, that it muſt be ſhewn impoſſible it ſhould be pak OR 
ke Huſband's Child; if therefore the Huſband be proved Caſtrate, the 5 
U ye are Baſtards , \ | 
|: the Huſband be under the Age of fourteen, the Iſſue are Baſtards; 18 H. 6.31, 
before the Age of Puberty, Generation is naturally impoſſible. "OY 

. . Bro. Baſtardy 36. Co. Lit. 244. Rot. Abr. 325 

| the Huſband be not within the Four Seas during the Time that paſſes Rol. Abr. 


x we ; „ | 8. 
| de Conception and Birth of the Child, it is a Baſtard. Lhe Sele 


8 e ſettled when the King's Dominions extended to the four Seas only, for tal ſud 
If the Huf. Pals and repaſs in the King's Domimons was poſſible, without = Know, 
pband be in ledge or Proof; but to pals out of another's Domiatons into the Nied 100 
Treland without ſome Knowledge or Proof of the Matter, was ſuppoſed by the Ty Lav 
| 1 0 the not paar for there is no ſuch Paſſage in a Realm well governed v ich. | 
Wife goes Out Examination. „„ | 1 
with Child, | | 
the Iſſue is no Baſtard, becauſe the Huſband was within the King's Dominions. Rol. Ahr. 378 
vere. But ſee Ld. Raym- 395, 396. dalk- 122. pl. 5. 2 Salk. 483. pl. 38. 2 Stra. 925, 90. 
$976: 2 Sell: Caſ. 178. Andr. 8, 9. —U— ñ ͤm᷑—⅛lf 


— — — 


> 5 * See the Note on the next Caſe. 985 
page zii * An Order of two Juſtices, which was affirmed on Appeal, adj: 
- Earth. 469. J. S. the reputed Father of a Baſtard Child; the Order recited ſpecially, 
f N 122: That Mary, the Wife af Jonathan Shence, Mariner, was deliver=d of deb 
5 Mod. 419 Male Baſtard Child, and that it appeared to them upon Oath of, F. thx 10 
S. C. Note; Fonathian Spence, her Huſband, was in the King's Service at C245: in Spain 75 


In Frials of and not within the King of England's Dominiogs at the Time when the Part 
1 1 ſaid Child was begotten or born; and becauſe it did not appear that the Pen 
er Hutband was abſent all the Time, as well as at the Time of Conc ption 0 
find that and the Child's being born, the Order was quaſhed. Tu 


heHuſband | : | | 
hag not Acceſs, though the Huſband and Wife lived in £Ergland, the Child is a Baſtard; by hall 
oy. Proof . . clear, otherways Acceſs will be preſumed in Fayour of Legitimation. i 


Rol. Abr. If the Marriage is made null by Divorce, the Iſſue is illegitimate; as iff Dy 
353, 359» the Parties be divorced for Pre- contract, Conſanguinity, Affinity or Frigi. Fant 
860. _ dity; for where the Marriage 1s nullified, it is a Copulation without Mar- Wo 

; _ Tiage, and conſequently the Iſſue are Baſtards; and it is the ſame by our 2 


Law, whether they have Notice or not of the Conſanguinity, becauſe ue but 1 
| look no further than the Diſſolution. | e ENS 
Rol. Abr. fa Man marry his Coufin within the Degrees, or his Siſter, the Iſſue Non 


„„ got between them is not a Baſtard till there be a Divorce; for though 
5 Lich a Marriage be unlawful, yet it remains good till Sentence of Divorce uch 
1\ | be pronounced, and conſequently the Iſſue muſt be eſteemed legitimate ii 


| fuch a Diſſolution. 775 
co. 98. b Ha Man be divorced from one Woman progter perpetuam generandi 


wrie'sCaſe. impoter tiam, and then marry another, and have Hue by the ſecond Marr- (au 
- 169: age, which continues without Divorce, the Iſſue are lawful ; for a Man T7 
Jenk. Rep. may be habilis & inhabilis divenſis Tempori bus, and the ſecond Marriage ini" 
8. not avoided by any Divorce, and therefore ſtands good in Law. them 


Noy 72. 


* 


Moor 228. pl. 366. 8. C. by the Name of Morris and Heber, 


2 Rol. Abr. A Bed-rid Perfon marries a Woman that is pregnant in his Chamber, hi 
. tr the Woman is delivered twelve Weeks after; the Child adjudged a Bal- il 
es Cale. tard, for the apparent Impoſſibility of his being the Father of it. oY 
Bol. Abr. If a Woman marry greſſnent enfrent it is the Child of the Huſband, for Rei 


35% when they teftify their Odnſent by a publick Marriage before the Birth ot 5 

- * the Child, it is a publick Acknowledgment that the Child is bis, for # 15 

mat Time the Child ie one with the Mother, and therefore in taking be 4 

Mother he takes the Child wich her. | 

Co. 41. Ita Man be married within the Age of Conſent, and when he come“ * mic 
Cenr's Caſe. that Age he is divorced by reaſon of his Diſſent from the Marriage, 5“ 

Rol. Abr. (hen he marries again, and hath Iſiue, and dies; it cannot be averre- that 4 þ 


; Bye Jac.186 he cohabited with his firft Wife to avoid the Divorce and diſannul the loco 
| 4Co- 29. Marriage, and baſtardize the Iſſue, for the Eecleſiaſtica] Counts are 5 


1 | 
U. 
8 


— 


| for fq 
Know Ac wid * : . , 
Kink LI their Sentence, for that is to take away their Jurisdiction; the ſame 


icruards are preſumed prima facie not to be the Huſband's, unleſs it ap- 2h H. 7. 27, 

3: en Proof that the Huſband after ſuch Separation did cohabit with Rol. Abr. 

bis Wie. | | J 6 BC 

| | | 7 Co. 43. Salk. 123. pl. 7. 
IJ. takes B. to Wife, and has Iſſue by her, and they are afterwards Rol. Abr. 

oled, becauſe they were within the Age of Conſent at the Time of 36 _. 

Wage, and afterwards diſagreed ; and then 4. takes D. to Wife, by 7 Co. 43+ b. 


udoed . - 2 ; 
Juana whom be bach Iſſue and dies; upon the Suit of the Iſſue of B. the Ec- 


eclally, 


* 


<< of x c&fattical Commiſſioners, upon a Commiſfion directed to them, cannot 

. that inquire into the Marriage between A. and D. becauſe they are dead; for 

Spaiy, * though a Sentence of Divorce may be repealed aſter the Death of the *Page313 
en the pues by Suit in the Spiritual Courts, yet no Sentence of Divorce can paſs 

hat the were aller the Death of the Parties; tor a Divorce in the Ecclefiaſtical 

eption Courts, after the Death of the Parties, can be only made to baſtardize the 


lic of that Marriage, which being a Thing that concerns the Inheritance, 

jeperly cognizable in the Temporal Courts; therefore a Prohibition 

fall le granted io ſtop their Proceeding upon it. 5 
A510 the Legitimation of Children born after the Death of the Huſband, palm. 9. 


tisagreed, That the uſual Time of Birth is nine Solar Months and ten Rol. Abr. 


rd; by 
ny Vie 


; as if Days: but it may be haſtened or prolonged by Accident; as by hard Uſage, 356 
eh 4 of Suſtenance, Cc. e the e l of the Child in the 8 olph. 
Mar- Woub depends on that of the Mother; ſo that a Child hath been allowed Stile 27%. 
y our Litimate nine Months and twenty Days after the Death of the Father; 
uſe we hut when the Child was born «eleven Months after the Death of the Huſ- 

| hand, and it was proved the Father could not enjoy his Wife within a 
» Iſſue Wonch before his 8. it was adjudged a Baſtard. 5 I 
hough Alewd Woman after her Huſband's Death, married her Adulterer, and Palm. 9. 


ivorce gin fix Months and a Day after her firſt Huſband's Death had a Child; Co- Lit. 8. 
11 adjudged the firſt Huſband's becauſe he had the Dominion of the h 
Woman at the Time of her Conception, 5 | 
A Wife marries immediately aller her Huſband's Death, and hath a 5 
Culd nine Months and eleven Days after the Death of her firſt Huſband; 8 
ty adjudged the ſecond Huſband's, becauſe it was born one Day after Bro. gz. "3. 
tie uſual Time, and the uſual Time is the only Meaſure to diſcern between Rol. Atw. 
lem; but if it be born at the End of nine Months and ten Days, the 357- But 


Bs = dub end ene have 4d, aus the DU OR Re PIE 


fulneſs in 


"—Y 


| Heirs, and 

o inder the Wife from putting falſe Children upon her deceaſed Huſband, the Law hath pro- 
"ed the Writ de ventre infpiciendo for the Huſband's Heir, and if the Wife be found with Child, 
r ſuſpefted to be ſo, ſhe muſt be removed to a Caſtle, and there ſafely kept till her Delivery; 
ul by this Writ the Heir may take her away from her ſecond Huſband: but it lies not for the 
her apparent, who hath no Interett in the Eſtate in the Life of the Anceſtor. Co. Lit. 8. Rol. 
W357. This Power of removing the Reli of the Anceſtor to a Caſtle, in caſe ſhe really is, 
Tb ſuſpected to be with Child, ſeems only to be uſed where the Woman continues unmarried ; 

if fie takes another Huſband, and the Sheriff returns that he cauſed her to be ſearched by 

i Women, and found her to be enfient, the Courſe ſeems to be this, vis. for the Huſband to en- 
nie Recognizance that ſhe ſhall not remove from the Houſe where they then inhabit ; aſter. 
Rich a Writ is to be awarded to the Sheriff, to cauſe her to be viewed every Day till her Deli- 


' 50 wh 2 two at leaſt of the ſaid Women returned by him; and that three or more of them ſhould 
| that Kar vith ber at her Delivery. Cro Jac 685. Mo. 523 Co. Lit. & Cro, His, 50% 
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rnd 3 


e e 

(n) chere anne is to be tried, and the Bulyy 

concerning ſuch Trial; and Herein of general 
and ſpecial Bataryy, i 


Kot. Abr. BA Hard), in relation to the ſeveral Manners of its Trial, 15 ditt. 
51. = guiſhed into general and ſpecial Baſtardy. General Baſtardy is the 
F e * Baſtardy tried by the Biſhop, Which in its Notion contains two Thing, 
797 1. It ſhould not be a Baſtard made legitimate by a ſubſequent Marriage, 
5 page 313 * 2dly, That it ſhould be a Point collateral to the ariginal Cauſe of 
That where Action. / | | | | | 
goneralBaſ- . 5 6 3 1 Oe 
tardy is pleaded, the Court, though the Parties conclude to the Country, muſt dired a Writ » 
the Biſhop. Raft. Ent. 105. The Iſſue on general Baſtardy runs in this Manner: P-ædict J. R. 
dlicis quod J. S. eft Baſtaraus & natus feat apud C. in Com pred” in Disceſ. de W. & hoc paratus ej! deri. 
cars ulis I mais quibus convenit ac prout curia Regis hic conſjideraverit & predict? j. S. dicit qui I 
phjectione prædict præaludi nen het quia dicit quad if ſe oft legitimus I mon Baſtardus & hac paraty «| 
vebeficare ubi & quompdo & prout curia Regis hie cenſilerubit & frædict J. R. fmrailiter, Raft. Ent. 20 


279. 289. | fins | 
Rol. Abr. Formerly Baftards had a Way in ſuch Iſſues to trick themſelves into Le 
861. gitimation, for they uſed to bring feigned Actions, and get ſuborned Wi. 


| nheffes before the Biſhop to prove their Legitimation, and then got the 
Certificate returned of 1 , and after that their Legitimation could Ye: 
yer be conteſted; for being returned of Record, as a Point adjudged by iu 
8 jt Judges, and remaining among the Memorials of the Court, all Per. 
Tons were concluded by it; but this created great Inconveniencies, as it i 
taken Notice of in the Preamble of the 9 H. 6, cap. 11. in the Caſe of fe. 
veral Perſons of Quality ; for the Evidence of the contrary Parties concern- 
ed were never heard at the Trial, and yet their Intereſt was concluded; 
to remedy this Inconvenience without altering the Rule of Law, it was en- 
ated, That before any Writ to the Biſhop there ſhould be a Proclamation 
made in the ſame Court, and after that Js Hue ſhould be certified inta 
Chancery, where Proclamation ſhould be made once in every Month tr 
three Months, and then the Chancellor ſhould certify it to the Court whery 
the Plea depends, and afterwards it ſhall be again proclaimed in the ſame 
Court, that all that are concerned may go to the Ordinary to make their 
Allegations; and without theſe Circumſtances, any Writ granted to the 
. Ordinary, and all Proceedings thereupon, ſhall he utterly void, _ 
Rel. Abr. IF the Ordinary certify or try Baſtardy without a Writ from the King's 
36. Temporal Courts, it is void; for the Spiritual Juriſdiction within cheſe 
Eingdoms is derived from the King, and therefore it muſt be exerciſed in 
the Manner the King hath appointed; for it would be injurious if the 
ſhould declare Leguimation where the Rights of Inheritance are ſo near) 
roncerned, without an apparent Neceſſity. _ | 
Rol. Abs, The Certificate muſt be under the Seal of the Ordinary, and not under 
363. the Seal of the Commitfary only, for the Command is to the Biſhop! 
ſelf to certify, and therefore the Execution of the Command muſt appeat 
* to be by the Biſhop in proper Perſon. 9 
Rol. Abr. If a Man be contified: Baſtard, this binds perpetually, though the Perlon 


6a, ſo adjudged a Baſtard is not Party ta the Action, for all Perſons are ( 


00 But in eſtopped to ſpeak againſt the Memorial of any Judicatory ; becauſe the A 


— ANG 2 of the Publick Judicatory under which any Perſon lives, is his oun Act; 
dy no and were they nat thus bound, there might be Contradiction in Ceruficates. 
Perſon is 8 ; 
bound by a Verdict, unleſs he was Party to the original Suit; for ng Man ean be bound by 3 1575 
catory from whenre there lies an Appeal, unleſs he be capable of that Appeal; for it would de 
a Contradiction, where there is an Appeal ſuppoſed, to conclude a Perſon that is incapable ® 
bringing his Appeal; as all Perſons who are not Parties to the Suit are; and therefore on 3 yo 
tigcate, which 48/the higheſt Act of that Sort of fſudgment, every Stranger is concluded, but no 


dy Verdict, becauſe an Attaint hies for him that is Party to the original Action Rol- Abr. 362. I 


him 


wuſt 


CCC 
an be certified Baſtardꝭ that doth not bind a Stranger till returned Rol Abr 
3 becauſe it is no Judicial Act till recorded in the Place appointed „ 
a record ſuch Tranſactions: nor doth it bind the Party __ the Action till certified 
| Julyment thereon : becauſe if he avoid the Action, he ayoids all the Con- Baſtatdand 
5 « of the Action; and therefore if the Defendant be certified Baſ- die, though 


1 
n 


cqut nce : DE z | : 

” by the Ordinary, yet if the Plaintiff be nonſuit, hey cannot go on r þ 

10 Trial, and ſo the Biſhop's Certificate never appears of Record, and G Prot J 

therefore is not binding. | on ſtands in 7 
© al full Forces | 
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Ia Man be certified Mulier, f no Man is eſtop ed to Baſtardise him, Rol. Abr. 
for though he may be a Mulier by the Spiritual Law, yet he may Le a 5 
Baſtard by our Law ; and therefore any Man, notwichſtanding the Ceri- 
cate, may plead the Iſſue of Special Baſtardy. | 


I For a Definition of the Term, fee 727 (C. 818.) ads | 
* When a Writ is awarded to the Biſhop to certify Baſtardy, Day is Page 314 


hen in Court to attend ſuch Certification, otherwiſe the Parties would 

te without Day in Court, in waiting for the K Certificate, and this Bro. 56. 
would create a Diſcontinuance, and therefore the Parties muſt attend the * 3-39. 
Day, and not expect that the Proceedings ſhould be revived by Reſum- Val 289. 
non; though ſome have held the contrary, becauſe the Bithop is Judge, 

and ſo not held to a certain Day. | | 5 ; 

Ne unques 8cconple in Loyal Matrimony is no Plea but in Dower; and in ee Iam 
Appeal for to Baſtardize any Perſon, Baſtardy General or 3 muſt be dy 2 ö 
pleaded ; for the Matrimony is there to be queſtioned, where there is a 
Claim under the Relation of Wife, but there is more than Marriage in 
Queſtion in the Point of Legitimation. a pes Vr 

The Plea of Baſtardy may be tried by the Biſhop in Actions Perſonal, Rol. Abr. 


* 
ia; 
. 


u well as in Real, . 361. 
| Fihere be no Biſhop, the Certificate muſt be made by the Guardian of Bro. gy, 
the Spiritaalties, for he is to ſuſtain the Office in the mean Time. Bio. 98. 


In an Aſſize the Tenant makes Bar as Hei, the Plaintiff ſays the Tenant 28 E. 3. 27. 
js a Baſtard ; the 'Tenant ſays, he is a Mulier, born at London; and prays Bro. 97. 
; Writ to the Biſhop of Londor; the Plaintiff ſays, that he was born at L. In Moridan- 
in Surry (the County alſo where the Land lies) and prays that it may be Danke 
vied by Aſſize; but this could not be granted, becauſe here Baſtardy was Bafa. 2 
particularly pleaded, and not left at large upon the Iſſue; but the Gertifi- the Deman- 
date in this Caſe was directed to the Biſhop of ¶ iuchaſter, within whoſe Ju- dant; this 
nidiction Surry is, becauſe where the Place of Birch is in Diſpute, the Trial ſhall be cer- 
wuſt be in the Place where the Land lies; for where the Place of/Birth is Bino 
coutrovertedF/ it js uncertain, and ſo is the ſame as if not alledgel. the Dioceſe 

| 5 i | where the 
Writ is brought, though the Demandant ſays he is a Mulier born in another Dioceſe; for he may 
brug his Proofs and Evidence to the Dioceſe where the Writ is brought. Bro. Baſtardy 94. 


In an Aſſize the Biſhop certified directly, that the Defendant was a Bro.Baſtar- 
Baſtard, and it was indorſed on the Certificate, that A. the Mother of the dy 98. 
Defendant, left her Huſband for ſeven Years, in which Time the Defend- 
ant was begot by one B. a Prieſt, and ſo a Baſtard; but becauſe the Defend- 
at was made à Baſtard in the Certificate, they gave no Heed to the In- 
Grlement, as a Thing foreign and immaterial, | 
Special Baftardy, Which is always tried by a Jury in the Temporal Courts, _ 
5 twofold ; rf, Where the Baſtardy is the Gift of the Action, and the ma- n _ 
enal Part of the Iſſue. (4) 2dly, Where thoſe are Baſtards by the Com- this Mau- 
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| ; | | dict P. dicit 

_s = pen W. adirnem werſur einm habere yon debe! quia diet _ 1b Prev? Ve per breve ſuum 
eule preſuttonit & afſerit ſe frifſe filium © face Pred' T. ide W. natus fuit extra omnia 
aste, & gu, fre Hum 2. ful ee. 
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mon Law that are Maliers by the Spiritual Law, and ſuch are thoſe thy 
are born before Marriage, whoſe Parents afterwards intermarry. 
Brownl. i: If a Man receives any Lemporal Damage by ray ar aur a Baſtard, any 
Bod: 179. brings his Action in the Temporal Courts, and the Defendant juſtifics thy 
. the Plaintiff is aBailard, this muſt be tried at Common Law, and nat by 
Es 47 Writ to the Biſh pp; for otherwiſe you ſuppoſe an Action brought in; 
50. Ent. 29. Court which hath not a Capacity to try the Cauſe of Action 
*Pageziz * [I it be found by an Ailize taken at large that a Man is a Baſtard th 
Bro.Baſtar- Temporal Courts are Judges of it, for the Jury cannot be eftopped u 
dy 9 ſpeak Truch, which may fall within their own Knowledge; and wha 
26, they find becomes the Record of the Temporal Courts, and fo within their 
Conuzance. 35 Rs % 
Fitz-Abriz. In an Aſſize of Meoridance/fer, one of the three Points itiquirable i; 
2 Inſt- 400. Whether the Demandant be Heir to F. S. the Anceſtor, in 5 6050 Cafe, 
if the Tenant pleads: he is ready to hear the Recognizance of the Aſliſe, 
1 & hy paratus eff per alſiſam imguirere) he cannot give in Evidence tha 
the Demandant is a Baftard, but he ought to have pleaded the ſame; for 
if this were given in Evidence, and not pleaded, the Spiritual Cour 
would be ouſted of their Juriſdiction. | | 


#5, 


A 6 2 N 8 4 A 3 


nn 1 1 ; 4 


(0) Ot Baſtard Eigne, and Mulier Puiſne, 


Lite d. 309. A Man who hath Iflue a Son by a Woman before Marriage, and afir- 
722 555 245, £ wards marries the ſame Woman, and hath Iſſue a ſecond Son bon 
Letter (B) after the Marriage; the firſt of theſe is termed in Law a Baftard Eien, 
212, Kc. and the ſecond a Mulier; by the Common Law, as hath been faid, fuci 
> Baſtari Eigne is as incapable of inheriting, as if the Father and Mother 
had never married; but yet there is one Caſe in which his Iſſue was le 
into the Succeſſian, and that was by the Conſent of the Lord and Perſon 
legitimate: as if upon the Death of the Father the Baſtard Eigne enters 
and the Mulier during his whole Life never diſturbs him, he cannot upon 
the Death of the Baſtard Ligne enter upon his Iſſue. | | 
7 Co. No Man can Baftardize another after his Death, that was a Malie. by 
Jenk- Rep. the Laws of Holy Church, and who carried the Reputation of Legitimate 
268. during his Life; for a Man muſt be Baſtardized by the Rules of the Cul 
rr 4% or Common Law; by the Rules of the Civil Law, this Perſon is by ky 
e poſiiion Legitimate; and if the Common Law be made the Judge, 
Co. Lit. 245. cannot be Baftardized for it is a Rule of Common Law, that a Perſonal 


*The Mulier here mentioned is, a Baſtard, whoſe Father and Mother marry aſter his Birth 


6 _——_. __. 
2 


{enſalia & Joe paratus eſt werrficare unde Petit Judicium fi Præd W. ut filius & heres Predif' I. ſa 
2 cihiſcunguc, Sc. verſus eum habere 1 Kt RE W. dicit ee Frædict T. Patet ſux! * 
buit Quandam waerem jbi def, onſatam A. nomine de qua it ſe natus fuit infra ſponſalia inter it ſum I. & * 
celebrat” & werificat' un. « Petit Judicium: So that when the Party avers the Birth within Eſpouſal 

y Way of Reply, he doth not offer an Iſſue, becanſe that were to take an Iflue too much 
large; but it is neceſſary to ſet forth the Manner of the Birth, vis. Of whom he was born, tht 
they may go to Me upon a particular Matter; otherwiſe, he that takes this Plea would be put n 
the Proof of an univerſal Negative, which cannot be proved; and then the Party that obj 
Defe& muſt offer an Iſſue in this Vanner ; Er Prediet P. dicit ut friue quod T'rawut W. ratut ft 
extra omnia Si onſalia & ror infra Sto. ſidian ut Prediee W. ſuperius allegavit & de he. { ent fe ſuper Pure 
am & rad W. /militer, e & Rat. Lnt. 387. Dyer 97. pl. 51. 5 Packt 


rb 
Peſcct dies with the Perſons and cannot after his Death be (a ) objefted to (a) Fhoideh 


his SuccetTor that repreſents him; and this Rule of Law was taken from tnis feos 
he Humanity of the Antients, which would not allow the Calumny ofthe to be the 
Dead; as allo from an important Reafon of Convenience, for Pedigrees e 4; of. 
art often derived through ſeveral Perſons, concerning whom there remains >; yet 
inte Knowledge or Remembrance of any Thing, but only of their Being; thete is 

dad therefore it were an eaſy Matter to throw on them the Aſperſion of this mo- 
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de bttardy by any forged Evidence, which cannot be confronted by oppolite dern Cafe 
ed ty Proof; and ſo it is fit 10 limit a Time in which all Proofs of Baſlardy are Ay 5 


wv be dilallo xd. | : brought by 
3 : x | 1 . one Frile 

azainſt the Earls of Bath and Montague; Pride made Title is Beit to Grirge Duke of Albemaries 

boring himſelf the don of one who was Brother to the Duke, and that the Duke died without 


: 4H 
le 5, lar; the Defendant gave Evidence that Duke Geerge had Iſſue Duke Chri/tppier, who conveyed 4 
Caſe, W him; Plaintiff gave Evidence that Duke Chr//.op/cr was a Baſtard, begotten of ſuch a Woman; 5 
Aſſiſe, who at the Time of her Marriage with the ſaid George Duke of Alvemarle, was married to another *. 
e tha Man, who was then, and yet living : U on which it was objected, That ſince Duke George and 
>: by tus Woman lived together as Man and Wife, and were now dead, the Plaintiff could not be ad: 


mitted to Baſtardize the Iſſue, who. was dead alſo; and who; during his Whole Life, was repu⸗ 
td and taken to be the legitimate Sori of the Duce, and ſo of 8 by tae Duke himſelf in his Deed 
of Settlement. and in his Will, his Son and Heir; & ue juſtum non eſt aliquem poſt mortem fac er 
Bilardom. The Court held this true of ſtich a Baſtard as is meant by Lirrleten, in his Caſe of 
Radar Yigre, and Mulier Puiſne, i. e. ſuch a Baitard as is born before the Eſpouſals of a tather 
aud Mother; wo may afterwards marry : and ſaid, the Rule extended only to that Caſe, Salk; 
120. Pride v. Earls of Bath, Sc. 5 WAS M. 3 Lev. 410. S. C. wno tells us, That though the Evis 
tence was admitted by Holt, and Gil. Eyre, wao were only in Court, the Jury were not ſatisfied 
with it, and gave a Verdi for the Earl of Bath. 1 5 | 


| + Toexclude the Mulier from the Inheritance, there muſt not only be *Page316 


afitr- an uninterrupied Pofſeffion of the Bajtzrd Eigue during his Lite, but a Co: Lit. 244. 
n born Pelcent to his Iſſue. - | Hol. Abr. 
Biew, | b | Be | e 624. ; 

|, ſuch If the Baſtard Ei nc die leaving Iſſue in Vortra ſa Mere; and the Afulier Co. Lit-244+ 
Mother enter, and then the Son is born, the Son of the Ba/tard Higne is for ever Hughys865: 


was let 
Perſon 
enters, 
t upon 


excluded; becauſe there was no Deſcent; and To our Law in this diſagrees : 
with the Civil Law, which, for the Benefit of the Infant, reputes a Child 

in is Mother's Womb in the ſame Condition as if it were born: | | 2 

| Tf the Baftard Eigne emer, and die without Iſſue, yet the Lord by Co. Lit.244 
Eſcheat cannot claim it againſt the Mulier; for there is no Deſcent caſt to 


er * by e:mguiſh his Right, | | e | 
jtimate & che Mulier enters into the Land after the Deceaſe of the Baſtard, be- Co. Lit. 244. 

e Civil ae the Heir of the Baftard Higne, yet he is barred; for the Land 1s caſt 

y ky upon the Iſſue of the Baſtard immediately after his Death; and the De- 

Jae, ſceat to him is made without any Entry, and conſequently he is within 

erſonal be BeneHt of the Rule. 1 


lithe AMalier be an Infant during the Poſſeſſion of the Baar Eigne, Co. Lit. a4. 
pet he is barred by the Deſcent; for though no Laches can be imputed to 8 Co. 101. * 
an Infant, becauſe, not being of the Age of Conſent, his Permiſſion can- Sir Richard | 


hot be taken for a Cynſent; yet in ſuch Caſes where Time is limited by the OG ''s 


. Lay for Pleas and Actions, Infants are included; unleſs ſpecially excepted, Plowd. 374. 
. 6 4 BP” here their Permiſſion is taken for a Conſent; becauſe they are ſuppoſed 

ſpoulis WP? conſent to the eſtabliſhed Law, to which they are obliged for Protec- 

noch on during Minority; and the Law hath not thought fit to except, be- 

** le It is a public Miſchief in a very tender Point, for it might be any » 


Man's Caſe, to ſuffer by the Baſtard of an Anceſtor; and the Law hath 

Fuen the Infants Guardians to plead by; but it cannot revive the Evidence 

 Legitimation, which fo eaſily periſhes with the Life of the Party. 

12 Man hath Iſſue a Son Baftard Eigne, and a Daughter, being Mulier Oo: Lit. 244. 

wſre, and the Daughter is married, the Father dies, and the Son enters, Co. 101. 

ad dies feifed ; this thall bar the Mulicr, for ſhe might have claimed by 

r Heiband; the ſanſe Law if the Baſtard Eigre enters, and enjoys 8 
| | ably 


— 
— 


BD: 4 r 8 1 


ably during bis Life, while the Malier is impriſoned, or beyond Sea, @ 
of nonſane Memory; tor the conſtant and quiet Poſſeſſion of che Ba 
Eigne, together with the Character he had, during Life, of being le i. 
timate, ſhall, in a Caſe of ſuch nice Conſequence, outweigh, at a Trial, any 
Evidence that can be brought to the contrary. 5 | 
The Deſcent of Services, Rents, or Reverſions expectant upon Etats 
Tail, or for Life, whereon Rents are reſerved, ſhall bind the Mulicr: fo 
the Enjoyment A cheſe do equally ſuppoſe the Character of Legitimate, a 
the Poſſeſſi on of any Corporal Rights; but ſuch a Deſcent e e dre 
the Parity that hath Right to an Alion ; for it is a Contradiction in Terms 
185 that a Man ſhould be diſpoſſed of a mere Right. e 
Co. Lit. 244. If the Baftard Eigne die ſciſed, aid the Son endow the Wife, yet the 
8 Co. 101. Deſcent takes away che Right of the Mulicr; the Baſtard Eigne's entering 
| into Religion is ſuch a Deſcent as takes away the Right of the Muli. 
29 E. 3. Tenant in Tail, the Remainder in Tail, the Remainder in Fee; 'Tenan 
8. b in Tail hath Iſſue Ba/tard Eig e and Mulier Puiſne, and dies; the Baſtam 
s. entereth, and continueth his Poſſeſſion, and hath Iſſue and dies; the Iſſue 
Rol. Abr. enters; the Mulier dies; he in Remainder ſhall have a Formeſlon againk 
628. the Iſſue of the Baſtard, and the Continuance of the Poſſeſſion of the 
Baſtard ſhall not prejudice him; for the Statute Heim. 2. ſays, That the 
Will of the Donor manifeſtly exprefled in his Gift muſt be obſerved; 
now the Baſtard cannot bring himſelf within the Intention of the Donor, 
for he is neither the Heir, nor a Perſon begotten by a Tenam in 
i Tail, fince, in Law, he is the Son of no Man, and conſequently the 
*Papge317 * expreſs Words of the Statute exclude him from the Inheritance, which 
Gs Jens whe the Rules of 1 Law in this Caſe. TO ” : 
SIL. a Man hath Iſſue Baftard Eigre and Mulier Puiſnue, the Baſtard in the 
en _ Life of the Father dies, 3 Tue, and then * dies, and the 
Son of the Baſtard enters and dies ſeiſed, and it deſcends to his Iſſue, the 
Deſcent ſhall bind the Mulier, for if otherwiſe, it would be baſtardizing 
a the Anceſtor after one Deſcent, which is contrary to the Rule. 
Co. Lit. 244 If Buftard Aigue and Mulier Puiſne Daughters enter and occupy in Co- 
parceny, the Law will not ſuppoſe the Whole in the Mulier, but bya 
more eaſy Conſtruction preſume, that the Mulier admits the other into the 
Inheritance; ſo if there be Baflard Eigne and Mulier Puiſie, and the Mr 
lier enters to hunt or hawk, this doth not diſturb the Baſtard's Poſſeſhon, 
for a Man's Intention does always govern and denominate his Action; 
| and in this Caſe he did not enter to claim. ; 
Co-Lit. 245. If the Baſtard Eigne enters after the Deceaſe of his Father, and the King 
| ſtiſes the Land for a Contempt (whereby the Profics only are taken) with 
PE out Canfſe, and the Baſtard dies, and the Iflue petitions, and is reſtored, he 
bs ſhall hold it againſt the Mulier; for when the King ſeizes Land without 
: Cauſe, he ſhall only hold it as a Subſtitute to the Poſſeſſor. 
Co. Lit. 244. The Baftard being impleaded ſhall have his Age, for the dilatory Pla 
2 E.3.. mukt be determined before the Pleas in Chief can come on; ſo that tht 
Voucher Plea of Infancy will tay the Suit before it can be inquired whether he lj 
Hoch or is not a Ballard; alſo he ſhall be vouched as Heir to the Father, for gu 
lughes365- fentit Commodum ſontire debet & onus, 5 Ss 


Co, Lit. 244. 
- $Co. 101. 
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BASTARD 


(b) how Baſtards are to be provided kor; and | 


Y the 18 Elis. cap. 3. it is enacted, That (a) two Juſtices of the g Mod. 4: 
« Peace, whereof one to be of the (5) Qzorum, in or next unto the Stra. 503+ 
Limits where the Pariſh Church is, within which Pariſh the Baſtard Seſ. Caſ. 294. 
« ſhall be (&) born, upon () Examination of the Cauſe and Circum- w Ks 47 
« fiance, ſhall and may by their Diſcretion take Order, as well for the LE 
« * Puniſhment of the Mother, and (e) reputed Father of ſuch Baſtard "Page318 

„Child, as alſo for the better Relief of every ſuch Pariſh, in Part or in 

« all; and ſhall and may likewiſe by like Diſcretion take (F) Order for Cafes of 


| 5 | 2 5 Settlem. 59. 
Stra. 43). 2 Ld. Raym. 1198. 2 Seſſ. Caſe 161, 229. 2 Stra. 1050. 2 Ld. Raym. 1423. 2 Stra. 
716. dell, Caſe 234. 2 Ld. Raym. 1157. a) A ſingle Juſtice may bind to the good Behaviour 
of him that is charged or ſuſpected to have begotten a Baſtard Child. Lamb. 122. Crom. 196. 
Dalt- 44. But the two Juſtices cannot make any Order purſuant to this Statute, unleſs the Child 
has b-en a Charge to the Pariſh. "Comb, 39. Vent. 37, 363. I the two Juſtices diſagree, ſo that 
they make no Order, the two Juſtices of tne next Diviſion, being of the ſame County, may make 
the Order. Dall. 45. If five Juſtices make the Order it is Z 9 for the Statute is not reſtrictive, 
but requires two at leaſt, 2 Salk. 477. pl. 18. If. & is adjudged the Father of a Baſtard Child, 
and by the Order it appears that the Examination of the Woman was by one juſtiee only, though 
the Ordering Part thereof is ſaid to be made by two, the Court will quaſh it. Rex v. Beard. 2 
Kalk. 478. pl. 32. We the ſaid Juſtices doth, inſtead of ds, an Order was quaſhed for this Fault. 
alk. 122. Pl. U. 2 Ld. Ray m. 1197, (8) Oneofthe Juſtices muſt of the Quorum. Dalt. 47. An 
Order quaſhed becauſe it did not appear that one of the Juſtices was of the Quorum. 2 Salk. 477. 
pl. 18. Sid. 222. 8. P. but Comb. 63. cent”, and there ſaid, That this Exception had been over- 
ruled ſeveral Times, and ſee now 26 G. 2. c. 27- whereby Orders of Juſtices are not to be vacated 
for not expreſſing one of them to be of the Qzorzm. (e) The Place of Birth muſt be ſet forth 
in the Order, becauſe it may be born in a Pariſh where the two Juſtices who made the Order had 
no ſuriſdiQtion ; and that it may appear that it was born in that Pariſh to which the Relief is or- 
dered. Stile 368. Dalt. 47. (4) And therefore not only the Mother, but likewiſe the putative 
Father ſhould be ſummoned to appear, and both Parties examined before any Order is made; but 
this however agreeable it ſeems to natural Juſtice, is not always praQiſed, the Juſtices being ap- 
prehenfive that ſuch Warning would tend to no other Uſe, but to make the Father keep out of the 
Way: However. it has been reſolved that ſuch Summons is neceſſary. ' Dalt- 52. An Order made 
by two Juſtices of the Peace was quaſhed, becauſe it was made on an Affidavit brought to them 
without Examination of any Witneſſes. Comb. 103. * (e) They muſt adjudge him the Father 
of the Child. Sid. 363. Stile 154+ Da't. 32. An Order that the reputed Father ſhould 
pay ſo much till further Order, was quathed ; for that further Order might be forty Years hence. 
2 d10w. 129. An Order that the reputed Father ſhould give ſuch Security, as Overſeers or 
Churchwardens ſhall think fit, is naught ; for by ſuch Order the Juſtices delegate their Anthori- 
ty 0 others. 2 Salk. 477. pl. 20. Dalt. 47. An Order to pay ſo much Money a Week till the 
Child is fourteen Years of Age, is naught; for the Juſtices have no Power but to indemnify the 
Fin; and that is done by obliging the Father to maintain the Child as long as it may be charge» 
ale to the Pariſh. Salk. 121, pl. 2. Comb. 232. S. P. Seſ. Caf. 296. pl. 233. 2 Str. 788. Bar- 
hard K. B. 31. Set. & Rem. 126. pl. 171. Fol. 410. all centra. An Order that the Father ſhould 
py ſomuch Money a Week to the Pariſh till the Child was twelve Years old, quaſhed; for the 
ather may take it awav and maintain it himſelf. Vent. 48, 158. Sid. 222. S. P. Mod. 20. 
Order that the Father ſhould pay ſo much weekly, without ſaying for how long, is naught; for 
* ſhould be ſo long as it is chargeable to the Pariſh. Stile 134. 8. P. 2 Keb. 575. 2 Salk. 480. 
31. The Juſtices may order the Payment of a Sum in Groſs, for the Charges the Pariſh has 
ten already at to Midwife, Nurſe, Cc. Dalt. 47. Vent. 336. Salk. 124. pl. 1. But an Order 
oe the Father ſhould pay 4s. to the Midwiſe, and 78. a Week until the Child was able to get its 
Wing by working, was quaſhed, 1ſt, Becauſe it did not appear that the Pariſh procured the 
| idwife, or were at any Charge with reſpe& to her; and they have no Power to order any Money 
pit for the Indemity of the Pariſh. 2dly, 73. a Week is exceſſive, and uncertain as to the Time, 
" the Father may, if he pleaſes, maintain it cheaper: and the Order ſhould have been for ſo' 
Ong Time as it ſhall be chargeable to the Pariſh. Vent. 210. An order that the Father ſhould pay 
ed a Week is too little and unreaſonable. Sid. 363. When they order a Sum in Groſs, they muſt 
ew for what, and the Charges the Pariſh had been at. Comb. 103. They cannot order a Sum 
b Grofs for putting out the Child Apprentice. Comb. 448. An Order to pay ſo much weekly to 
N Overſeers of the Poor for, Sc. is good; for before the Inſtitution of theſe it might have heen 
dure to be paid to two or three of the Inhabitants. Salk. 122. pl. 6. 2 Ld. Raym. 1197. The 
linea dineded that Security ſhonld be given for the Performance of it, and becauſe the Statute 
5 that the Security ſhould be either to perform Order, or appear at the next Seſſions, for 
1 ons rder was quaſhed. 2 Show. 258. 2 Bulft. 242. S. P. 1 
or. J 1 5 ; « the 
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(2) If the «hs keeping of every (g) ſuch Baſtard Child, by charging ſuch Mother 


Yet they 


that Time, 


ſuch _—_ 10 
| 4 Behaviour not to offend again. 


—_ 


Child is no “ or reputed Father with the Payment of the Money weekly, or other 
Baſtardaand « Suſtentation for the Relief of ſuch Child, in ſuch wiſe as they ſhall think 
Judge him meet and convenient; and if, after the ſame Order by them ſubſcribed un- 
ſach, an der their Hands, any the ſaid Perſons, viz. Mother, or reputed Father, 
Agjonlies  * upon Notice thereof, ſhall not for their Part obſerve. and perform the 
agalnſt ſaid Order, that then every ſuch Party ſo making Default, in not per- 


_ the forming the ſaid Order, to be committed to Ward to the common aq, 
Huſband there to remain without Bail or Mainprize, except he, ſhe or they thall 


was ſeven put in ſufficient Surety to perform the ſaid Order, or elſe perſonally to 
Years ab- © appear at the (% next General Seſſions of the Peace to be 14 in that (i) 
Fun 2 T _ where tuch Order ſhall be taken, and alſo to (+) abide fuch 
they ad- © Order as the ſaid Juſtices of the Peace, or the major Part of them, then 
judged the © and there ſhall take in that Behalf, if they then and there ſhall take 
Child, any; and that if at the ſaid Seffions the ſaid Jultices ſhall take no other 


5 8 7 1 9 55 chen to abide and perform the Order before made, as 1s above 


— 


a Baſtard. | „„ | | 
5s Mod. 419, Salk. 122. pl. 5, 123. pl. 7. vide ſutra. (4) Muſt be intended that the Order made 


by the two Juſtices muſt be confirmed or diſcharged at the next Quarter Seffiong of that Part of the 
County where it was made, and not at the Seſſions in the County, for that would be miſchievous 
in many Counties where there are ſeveral Seffions in diſtin& Parts of the County. Dalt. 48. Sid. 
149. Muſt be the next after Notice of the Order, Sid. 325. (s) Exception was taken to an 
Order, that it was made ad Seſjcnem Pacis in Cem fred", and did not ſay fre Com", but oyer-ruled, 
Vent. 37. (Y It ſeems by the better Opinions, that the Juſtices in their Seſſions have no Power 


to make an original Order, and are only to reverſe or affirm the Order made by the two Juſtices; 


but for this vide a Bulſt. 342, 355. Dalt. 48, 49. Cro. Car. 337. 341. 2 Show. 132. pl. 110, 


Vent. 48, 59. But upon the Removal of the Cauſe by Cer ſliorari, the Court of King's Bench may 


either reverſe the Order in Whole, or in Part ; and though they reverſe the Order for Irregularity, 


vet will they oblige the Father to give Security to appear at the next Seſſions, to abide ſuch further 


Order as ſhall then be made. Comb. 264. 2 Salk, 477. pl. 20. 


Garth, 9 Baſtard Children gain a Settlement in the Pariſh where they are born; 
. 1 et 7* but if a Woman big with Child of a Baſtard, is by order of two Juflices 
and Mal- removed from the Pariſh of A. to B. as her laſt Place of Settlement, trom 
tam. which Order B. appeals, but before the next Seſſions ſhe is delivered ofa 


_ Salk. 121. Baftard Child in E. and afterwards the Order of the two Juſtices is vacated, 


Deb. 204, the Child muſt follow the Mother, and gains a Settlement in 4. 


Comb. 360. Bo | 
Vide 2 Bulſt. 349, 350. Dalt. 94. 3 


_—_ 


Page 319 By che) Fac. 1. cap. 4. it is enacted, That every leud Womat 


„which ſhall (a) have any Baſtard which may be (6) chargeable to the 


« Pariſh, the (e Juſtices of the Peace ſhall commit ſuch lewd Woman 10 


wo. ® the Houſe of Correction, there to be puniſhed and ſer to hard Wort 
8 during the Term of one whole Year; * if the ſhall efiſoons offend (4) 
delivered of ( again, then to be committed to the ſaid Houſe of Correction as afore 
fad, and there to remain till ſhe can put in good Sureties for her go 


can be ſent 5 : | 
to the Houſe of Correction, and the Child is not to be ſent with her. Dalt. 48. (5) The Chi 


muſt be chargeable to the Pariſh, therefore if the Father, or any other, maintains it, it ſeems ſhe 


not to be puniſhed by this Statute. ide Dalt. 46, (e) Muſt be by two Juſtices at leaſt- Dalv 
(4) Bur ſhe ſhall not be puniſhed upon this Part of the Statute, unleſs ſhe were before convidt 
and puniſhed on the firſt. Q If ſhe were before proceeded againſt puriuant to the Statute 18 Kür 
C. 3. 2 Bulſt. 348, 34% ky 9 ; e 


4 Salk. 66. By che 13 14 Car. 2. cap. 12. par. 19. Whereas the putati'h 
Pl. 2. „ „ Fathers and lewd Mothers of Baſtard Children run away out 0 


8 « Pariſh, and ſometimes out of the County, and leave che ſaid Baia 


868, 1157, © Childreu upon the Charge of the Parith where they are born, 3 


—— 
1 


my 


* 


r 


— 


% ſuch putative Father and Mother have Eftates ſufficient to diſcharge ſuch 1198;>1363, | 


« Parith ;- it is therefore enacted, That it thall and may be lawful for the 1423. 


« Churchwardens and Overſeers for the Poor of ſuch Pariſh where any 2 Stra. 716 


« Baſtard Child ſhall be born, to take and ſeize ſo much of the Goods 
« and Chattels, and to receive fo much of the annual Rents or Profits of 


the Lands of ſuch putative Fathers or lewd Mothers, as ſhall be ordered 


« by any two Juſtices of the Peace, for or towards the Diſcharge of be 2 


« Pariſh, to be confirmed at the Seſſions, for the bringing up and pro- 
« viding for ſuch Baſtard Child, and thereupon it ſhall be lawful for the 
« *effions to make an Order for the Churchwardens or Overſeers of the 
J oor of ſuch Pariſh, to diſpoſe of the Goods by Sale or otherwiſe,” or ſo 
much of them for the Purpoſes aforeſaid, as the Court ſhall think fit, and 
to reccive the Rents and Profits, or {9 much of them as ſhall be ordered 


« by the Seſſions as aforeſaid, of his or her Lands.“ 
by the 6 Geo. 2. cap. 31. it is enacted, © That if any fingle Woman 
« ſhall be delivered of a Baſtard Child, which thall be chargeable, or 
„likely to become chargeable to any Pariſh or Extra arochial Place, ar OE 
« thall declare * herſelf ro be with Child, and that ſuch Child is likely to be * See the 
« horn a Baſtard, and to be chargeable to any Pariſh or Extraparochial Proviſo 
« Place, and ſhall in either of ſuch Caſes, on an Examination to be taken 1 320. 
* in Writing upon Oath, before any one or more Juſtice or Juſtices of the 
„Peace of any County, Riding, Diviſion, City, Liberty, or Town Cor- 
„ porate, wherein ſuch Pariſh or Place ſhall lie, charge any Perſon with 
" having gotten her-with. Child, it ſhall and may be lawful to and for ſuch 
* Tuſtice or Juſtices, upon Application made to him or them by the Over- 
„ ſeers of the Poor of ſuch Þariſh, or by any one of them, or by any 
* ſubſtantial H6uſholder of ſuch Exttaparochial Place, to iſſue out his or 
* their Warrant or Warrants, for the immediate apprehending ſuch Perſon 
* ſo charged as aforeſaid, and for bringing him before ſuch Juſtice or 
* Juſtices, or before any other of his Majeſty's Juſtices of the Peace of 
* ſuch County, S. and the Juſtice and Juſtices before whom ſuch Perſon 
* ſhall be brought, is and are hereby authorized and required to commit 
* the Perſon ſo charged as aforeſaid, to the common Gaol or Heuſe of 
Correction of ſuch County, ©. unleſs he ſhall give Security to indem- 
* nify ſuch Pariſh or Place, or ſhall enter into a Recognizance with ſuffi- 
* cient Surety, upon Condition to appear at the next General Quarter- 
„Seſſions, or General Seſſions of the Peace, to be held for ſuch County, 
„Ec. and to abide and perform ſuch Order or Orders, as ſhall be made in 
* Purſuance of“ an Act paſſed in the 18th Year of Queen Elizabeth, *Page 320 
concerning Baſtards begotten and born out of lawful Matrimony... | 
„Provided, That if the Woman ſo charging any Perſon as aforeſaid 
* ſhall ha pen to die, or be married, before ſhe ſhall be delivered, or if 
* ſhe ſhall miſcarry of ſuch Child, or ſhall appear not to have been with 
* Child at the Time of her Examination, hen and in any of the ſaid 
* Cafes ſuch Perſon ſhall be diſcharged from his Recognizance at the next 
General Quarter-Seffions, or General- Seſſions of the Peace to be holden 
: for ſuch County, Cc. or immediately releaſed out of Cuſtody, by War- 
s rant under the Hand and Seal, or Hands and Seals of any one or more 
Juice or Iuſtices of the Peace'reſiding in or near the Limits where ſuch 
Pociſn or Place ſhall lie. | =” | SO. OT A 
Provided alſo, That upbn Application made by any Perſon who ſhall 
de committed to any Gaol or Hae of Correction by Virtue of this Act, 
a or by any Perſon on his Behalf, to any Juſtice or Juſtices reſiding in 
er near the Limits where fuch Pariſh or Place ſhall lie; ſuch Juſtice 
or Juſtices is and are hereby authorized and required to ſummon the 
x verſeer or Qverſcers of the Poor of ſuch Pariſh, or one or more of the 
Iubtauial Houſholders of . Place, to appear —_ 
FL 2 3 LS ow, him 
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him or them at a Time and Place to be mentioned in ſuch Summong, to 
' +. ſhew Cauſe why ſuch Perſon ſhould not be diſchargad ; and if na Order 
& ſhall appear to have been made in Purſuance of the ſaid AR of the 18th 
* of Elizabeth, or within fix Weeks after ſuch Woman ſhall have been 
* delivered, ſuch Juſtice or Juſtices ſhall and may diſcharge him from his 
* Impriſonment in ſuch Gaol or Houſe of Correction ta which he ſhall 
(26 have been committed, | 1,5 8 
8 Rep. 336. Provided always, That it ſhall not be lawful for any ] uſtice ar Juſtices 
Str. 614 of the Peace, to ſend for any Woman whatſoever before ſhe ſhall be 
 2Ld.Raym. delivered, and one Month after, in order to her being examined con- 
1368. ( cerning her Pregnancy, or ſuppoſed Pregnancy, or to compel any Wo 
ons 3 4 man before ſhe ſhall be delivered, to anſwer to any Queſtions relating to 
rovifon her Pregnancy.” | an EE | 
J no pe CN nn ls 1 7 8 
Humanity of our Laws, but it proves very frequently an Hardſhip upon Pariſhes, by ſuffering the 


» ” 


Parents to eſcape. 2 Black. Com- 458. Edit. 1566. 


* 
1 WS Re OO 


- TT” 


») Wurdering Baſtards. 


Y the fat. 21 Fac: c. 27. If a Woman delivered of Iſſue, which being 
born alive would be a Baſtard, endeavour by burying, drowning, &. 
by herſelf or others, ſo to conceal its Death, that it may not appear, whe- 
ther born alive or not, it is Murder, unleſs ſhe prove by one Witneſs at leaff, 
that it was born dead. See Burn's Fu/tice, 899. 11th ed. p. 196, Cc. 
By the Common Law, if a Woman privement enſient by a Potion de- 
py the Child before it be born, it is not Murder. H. P. C. 53. 
Inf. 50. | | 
: 65 f another by a Stroke given to her deſtroy it. H. P. C. 53. 
3 Taft. 50. But in the preceding Caſe, and this, if maliciouſly done, 
it is an indictable Offence. | 5 . 
If the Child be born, and aftewards die by Means of the Potion, or 
Stroke, it is Murder, H. B. C. 53, 3 Inst. 5, : 
And he, who adviſes the Deſtruction before the Birth, is acceſſary i 
the Murder. H. N C. 53, 54. 3 Inſt. 51. 


See Evidence, Vol. II, 312. 
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Oro. Eliz. Atrimonial Cauſes are properly copnizable in the Spiritual Court, 
| 1 p. C VI and Offences againſt the Rights of Marriage benni by the 
Me 7 Eccleſiaſtical Law; but this Offence of Bigamy, or marrying 4 
| | ſecond Wife, the firſt being alive, is made Felony by Statute, but the . 

fender is not ouſted the Benefit of has Clergy, 8 Br 
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| Ak of Sale is a 8 Contract under Seal, whereb a Man 
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By the 1 Fac. F cap. 11, it is enacted, „That if any Perſon or Perſons See Obſerve 
u within his Majeſty's Dominions of England and Wales, being married n e 
« do marry any Perſon or Perſons, the former Huſband or Wife being hs, oY 
« alive, that then every ſuch Offence ſhall be Felony, and the Perſon or you will 
perſons ſo offending ſhall ſuffer Death, as in Caſes of Felony; and the find an ill 
« Party and Parties fo offending ſhall receive ſuch and like aa, Trial grounded 
« and Execution, in ſuch County where ſuch Perſon or Perſops ſhall be ap- — 3 
* where ſuch Perſon or Perſons ſhall be taken or apprehended.“ But it is Pruþa's on 
provided, “ That nothing in this Statute contained ſhall extend tb any this Law, 
« Perſon or Perſons whoſe Huſband or Wife ſhall be continually remain- _ — 
ing beyond the Seas by the Space of ſeven Years together, or whoſe Huſ- prop 


« hand or Wife ſhall abſent him or herſelf the one from the other by the (a) It is a- 
« Space of ſeven Years together, in any Parts within his Majeſty's Domi- greed, that 


Time. Alſo provided, that the Statute ſhall not extend to any Perſon were be- 

« or Perſons who ſhall be at the Time of ſuch Marriage ( divorced by a yond Sea, 

« Sentence in the Ecclefiaftical Court; or to any Perſon ar Perſons where and the lat- 
the former Marriage ſhall be by Sentence in th | e, 

« clared to be void and of no Effect; nor to any Perſon or Perſons, for or party coal 
by reaſon of any former Marriage had or made within (e Age of Con- be indited 
* ſent. Alſo provided, That no Attainder for this Offence ſhall make or here; but | 


work any Corruption of Blood, Loſs of Power, or Difinheriſon of Heir if the firſt 
"or Henn; 3 | Y Vo 


were in 
Enpland, 
DOS : h | ES the lat- 
ter beyond Sea, It is ſaid that the Party cannot be indicted, becauſt the ſecond Marriage, which 
made the Offence, was not within any County here. Sid. 191. But Hawk. P. C. 111. holds, 
That the Party may in the laſt Caſe be indicted, and relies on the expreſs Words of the Statute. 
(3) Divorces a menſa & thoro cauſa. adulterii and ſevitie are within the Exception jn the Statute, 
though the Word Separamur, and not Divertiamus, be made uſe of in the Sentence; for the Statute 


mon Underſtanding. Hawk. P. C. 111. 3 Inſt. 89. H. P. C. 122. Kelynge 37. Cro. Car. 461. 
(e) If _—_ the Parties only were * — the Age of Conſent at the Time of ſuch Marriage, 
the * extends as well to the Party above the Age of Conſent, as to the other; becauſe the 
Power of tliſagreeing was equal on bath Sides. Rol: Abr. 340. g Inſt. 89. Co. Lit. 79. H. P. G. 
iu. Hawk, F, G ie | PF, | nes 


Bills of Sale. 
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1 


pores the Right of Intereſt that he has in Goods and hattels ; Cre. 5198 | 
or 


if a Man promiſes or gives any Chattęls without valuable Con- 270. 


kderation, or without delivering Poſſeſſion, this alters no Property, becauſe 1 Ih 


Its Vudum Hactæm unde non oritur Actio; but if a Man fells Goods by 6 Co. 1& 
Deed under Seal duly executed, this alters the Property between the Par- 


| tes, though there be no Conſideration, or no Delivery of Poſſeſſion, be- 


cauſe a Man is efto ped to deny his own Deed, or affirm any Thing con- 
Miry to the manifeſt Solemnity of Contractiag · 5 hh Bu 


« prehended, as if the Offence had been (a) committed in ſuch County King of 


— 
— rr 


« nions, the one of them not knowing the other to be living within that — 35 


e Eccleſiaſtical Court de- * in hu a 


being Penal, ſhall be conſtrued faygurably ; and ſuch Separations are taken for Divorces in com- 
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: _ Eliz. c. 5+ , But what 1s chiefly to be conſidered, under this Head, is the Statute of 


113 lis. cap. 5. by which it is enacted, That all fraudulent Conveyances 
of Landsy&:. Goods and Chattels, to avoid the Debt or Duty of ano- 
cher, ſhall (as againſt the Party only whoſe Debt or Duty is fo endeavour- 
ed to be avoided) be utterly void, except Grants made bona fide, and on 
«Ka £004 (which Is conſtrued, a valuable) Co- Ataeration.” And by the latter 
Clauſe of that Statute it is provided, That all Parties to ſuch fraudulent 
« Conveyance, who being privy thereunto ſhall wittingly juſtify the ſame 


2 Leon-$8. {to be done boxa fide and on good Conſideration, or thah alien or aſſign 


e © any Lands, Leaſe or Goods ſo to them conveyed-as aforeſaid, ſhall for- 
4 feit one Year's Value of the Lands, Leaſe, Rent, Common, or other 

“ Profit out of the ſame, and the whole Value of the Goods; and being 
thereof convicted ſhall ſuffer Half a Year's Impriſonment without Bail; 

} «©  * the Forfeiture to be divided between the Cueen and the Party grie ved.“ 


For the Explanation of this Statute, I ſhall conſider the following Caſes 


e A4. being indebied to B. in Sia and to C. in 2004 C. brings Debt 


2 Bulft. 226. againſt him, and, pending the Writ, A. being poſſe ſſed of Goods and Chat- 
Tuuines tels to the Value of 300). makes a ſecret Conveyance of them all, without 


Cales © Exception to B. in Satisfaction of his Debt, but, notwithfianding conti- - 
nues in Poſſeſſion of them, and ſells ſome of them, and others of them, be- 


; ing Sheep, he ſets his Mark on; and reſolved, that it was a fraudulent Gift 
aäläléand Sale within the aforeſaid Statute, and ſhall not prevent C. of his Execy- 
wit tion for his juſt Debt; for though ſuch Sale hath one of the Qualifications 
required by the Statute, being made to a Creditor for his juſt Debt, ard 
conſequently on a valuable Confideration yet it wants the other; for the 
Owner's continuing in Poſſeſſion is a fixed and undoubted Character of a 
fraudulent Conveyance, becauſe the Poſſeſhon is the only Indlicium of the 

Property of a Chattel, and therefore this Sale is not made bone fide. 


8. Co, 81. Upon the ſame Reaſons the following Caſe turns: A. is indebted to fire 


Mo- 639% ſeveral Perſons in the Sum of 20l. each, and other: Goods to the Value of 
+ 20. makes a Gift of them to one of the five, in Satisfaction of his Debt, 
bdaut upon this ſecret Truſt between them, That the Grantee, in Compaſſion 

to his Circumſtances, ihould deal favourably with him, in permitting him, 

or ſome other for him, to uſe and poſſeſs the ſaid Goods, paying this Cre- 

dior, as he was able and could afford it, the ſaid Debt of 20l. and reſolved 
to be a fraudulent Conveyance and Deed of Sale. | 


»pagezzz * Soin this Caſc, if A. makes a Bill of Sale of all his Goods, in Confiders- 


4 Rol. Abr. tion of Blood and Natural Affection to his Son, or one of his Relations, it 
779. is a void Conveyance in reſpect of Creditors; for the Conſiderations of 
3 Co- 81. Blood, r. which are made the Motives of this Gift, are eſteemed in their 
Palm. 214 Nature inferior to valuable Conſiderations, which are neceffarily required 
in ſuch Sales, by 13 Eliz. cap. 5. and this is a Conſtruction ſuitable to 

the ſtricteſt Rules of Equity; for if Confiderations of Blood, or Natural 


Affection, were allowed to be of equal Dignity with, or to come under 


the Notion of, valuable Conſiderations required by this Statute, then it 
- would be in the Power of any Debtor, by ſuch Conveyances of his Perſonal 


5 Eſtate to his Kindred, to build a Family upon a Conduct to his Creditors, 


which carries in it all the Strains of Injuſtice and collufive Dealing; more · 

; over, there is a ſtrong Preſumption that ſuch Sales to Relations are con- 

, ſtantly attended with a ſecret Truſt and Perſonal Confidence, of reconvey- 

ing Part of the Goods to the Vendor for his Subfiſtence ; ſo that they are 

y inconſiſtent with the Scheme laid down by the Statute, and there- 
thell v. fore void and illegal. SEE | Bi 

Sranhop. A. poſſeſſed of divers Goods to the Value of 2507. by Covin to defraud 

Gilb. Uſes, his Creditors, made a Gift thereof to his Daughter, on Condition to be 

+ void on Payment of 20s. Adjudged that it was apparently a fraudulent 


Rep. 97. Conveyance, nod yoid. 1 


* 


r ww. com wc ws. 


Dd ont > et x Sie 


J, 8 


As che. Owner's continuing. in Poſſeſſion of his Goods after his Bill of 3 Co. 81. 
dale of them, is an undoubted Badge of a fraudulent Conveyance, becauſe Mo. 638. 
the Poſſeſſion 15 the only Indicium of the Property. of a Chattel, which is a 
Thing unfixed and tranſitory; ſo there are other Marks and Characters of tg] 
Fraud; as a general Conyeyance of them all, without any Exception; for | 
it is hardly to be preſumed, that a Man will ftrip himſelf entirely of all his 
Perſonal Property, not excepting his Bedding and wearing Apparel, unleſs 
there was ſome {ſecret 8 and good Underſtanding ſettled be- 
tween him and the Vendee, for a private Occupancy of all, or ſome Part of 
the Goods, for his Support; alſo a ſecret Manner of tranſacting ſuch Bill 
of Sale, and unnuſual Clauſes in it, as that it is made honeſtly, truly, and 
ins fide, are Marks of Fraud and Colluſion; for ſuch an arch and foreed 
Dreſs and Appearance give a Suſpicion and Jealouſy of ſome Defect var- 
piſhed over with it. 5 


I Goods continue in the Poſſeſſion of the Vendor after a Bill of Sale of Mo. 638. 


them, though there is a Clauſe in the Bill that the Vendor ſhall account an- 

nually with the Vendee for them, yet it is a Fraud,; ſince, if ſuch Colour - 

ing were admitted, it would be the eaſieſt Thing in the World to avoid the 4.3 
Provifions and Caution of the aforeſaid AR, To 

A Man takes a Wife, and afterwards marries anecher, his firſt Wife liv- Leon. 233. 
ing, and by Need gave Part of his Goods to his pretended ſecond Wiſe, it 3 5 
ſeems this is a fraudulent Gift within 13 Elia. c. 5. and by che Common Dar 85 
Law too, in reſpect of Creditors, becauſe made without any valuable Con- 
ſdderation; for the ſecond pretended Marriage is ſo far from coming under 
the Notion of a Conſideration, that it is'a 8. uniſhable by Law. 

Where there is an abſolute Conveyance or Gift of a Leaſe for Years, and 2 Bulſt. 236. 
the Perſon who makes it continues in Poſſeſſion after ſuch Sale, the Gift is Store v. 
| fraudulent, becauſe attended with that diſtinguiſhing Character of a Fraud; Grathags 
but if the Conveyance or Sale be conditional, as that upon Payment of ſo 
much Money the Leaſe ſhall go to the Vendee, there Continuance in Poſ- 
ſeſſion after the Gift does not make it fraudulent, becauſe the Vendee is 
not to have the Leaſe in Poſſeſſion till he performs the Condition. „ 

A. has a Leaſe of certain Lands for ſixty Years, if he ſo long live, Co. Lit. 
and forges a Leaſe for ninety Years abſolutely, and, by Indenture reciting _ ch 8 
this forged Leaſe, bargains and ſells it for valuable Confideration, to- 3 " 
*pether with all his Intereſt in the Land to B. in this Caſe B. is not a Pur- JPA. 
chaſer within 27 Elia. cap. 4. for though there were general Words in the 
dale to paſs the true Intereſt, yet it is plain that it was never contracted 
for, or originally included in the Bargain; ſo that the Bargain being made 
vt an imaginary Intereſt, the Bargainee can never come under the Charac- 
ter of a real Purchaſer, to defeat the Purchaſer of the true Leaſe of fixty 
Tears, which A. was really poſſeſſed of, | | | e 

A. by Bill of Sale made over his Goods to a Truſtee for B. who lived 2 Verne 490, 
wich him-as his Wifz, and was ſo reputed; end he alſo purchaſed a Leaſe decreed in 
of the Houſe wherein he dwelt, in 7 Name of a Truftee, and declared Equity bez 


the Truſt thereof to himſelf for Life, then in Truft for B. during the Re- Frcher and, 


{fue of the Term; and this Bill of Sale was held fraudulent as to Credi- Lady Lid{y. 
lors; but as to the Declaration of the Truſt of the Term, the Court held | 
it good, and not liable to 4.'s Debts, the Term being never in him, and 
being {5 ſertled at he Time it was purchaſed; and A. might have given 
de Money to B. who might have purchaſed it for herſelf, and in her own 
Name. g | * ö 

If A. makes a Bill of Sale to B. a Creditor, and afterwards to C. another Abr.Fq.148 
Creditor, and delivers Poſſeſfion at the Time of the Sale to neither; after C. 12 v. 
gets Poſſeſſion of them, and B. takes them out of his Poſſeſſion, C. cannot Ei: Ln 
maintain Treſpaſs, becauſe the firſt Bill of Sale is fraudulent againſt Cre di- the Caſes 
tors, and ſo is the ſecond, yet they both bind A. and B.*s is the elder Title; in 148 $ 
and the naked Poſleſſion of C. ought not to prevail againſt the Title 5 e 

8 | | 6 
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' that is 17 where both are equally Creditors, and Poſſeſfion at the Tine 


» 


Hof the Bill of Sale is delivered over to neither. Of 
5 Co. o. Fraud may be given in Evidence to defeat a fraudulent and covinous 
Grche's Conveyance, and the Party that offers it need not plead it; for the Acts to 


Caſe. revent Frauds are to be conſtrued liberally in Suppreſſion of the Miſchief, 
| 5 beßdes it were an Hardſhip to force the Party to plead a Thing that is 
managed with ſo much Subtlety, that he cannot attain a competent Knoy. 


ledge of it to plead in due Time. 


* Bill of Exceptions. 


*Page325 


rent in the Record, or for an Error in Fact, where either Party 

died before Judgment; yet it lay not for an Error in Law not ap- 

pearing in the Record; and therefore where the Plaintiff or Demandan, 
Tenant or Defendant, alledged any Thiug ore tenus, which was over- 
ruled by the Judge, this'could not be aſſigned for Error, not appearing 
within the Record, nor being an Error in Fact, but in Law; and ſo the 
Party grieved was without Remedy. And therefore, 3 
J 7 : By the Othute (a) Heim. 2. When one impleaded before any of the 
Cui. 1E « Juſtices, alledges an Exception, praying they will allow it, and if they 
For Piece. will not, if he that ee the Exception writes the ſame, and re- 
dents. of *© quires the Juſtices will put to their Seals, the Juſtices ſhall ſo do; and if 
Bills of Ex- * one will not another ſhall; and if, upon Complaint made of the Jyſtices, 
ceptions, «© the King cauſe the Record to come before him, and the Exception be 
and Prot. « rot found in the Roll, and the Plaintiff ſhew the written Exception, 


8 lun 426. A* Common Law a Writ of Error lay for an Error in Law, appa- 


þ 6 . BY wich the Seal of the Juftices. thereto put, the Jultice ſhall be com- 
wide Raſt. ©* manded to appear at a certain Day, either to confeſs or deny his Seal; 
Ent. 275, * and if he cannot deny his Seal, they ſhall proceed to Judgment according 
94 6 the Exception, as it ought to be allowed or diſallowed.“ 
Ent. 129. In the Conſtruction of this Statute, the following Opinions have been 
Lutw. 906. holden: „ 175 | | 
| That the Statute (5) extends to the Plaintiff as well as Defendant, alſo 
2 Inſt-427- to him who comes in Loco Tenentis, as one that prays to be received, or 


N Fromm he Vouchee; and in all Actions whether Real, Perſonal, or Mixt. 
tend to one 6, of | | 1 
not Party to the Record, as Bailiff of a Franchiſe, who demands Conuſance. 2 Inſt. 42. 


/ 
* * 


vid. 84. sir It ſeems agreed, that no Bill of Exceptions is to be allowed in Treaſon or 
\Felony, for the Words of the Statute are, cum aliguis Implacitatur crrun 
ha Caſe- aliguibus Fufticiariis, Sc. and if ſuch Bills were (1! Harſ'l it would be at- 


1 tended with great Inconveniency, becauſe of the many frivolous Exception 
K 8 324. that might be put in by Priſoners, to the Delay of Jultice; 15e in 


l 
} 
f 


\ 


; FA. : 53 * | 4 : - 5 SED ++ 
BILL 6+ EXCEPTIONS. 


YA 
ne Criminal Caſes the Judges are of Counſel with the Priſoner, and are to | 
ſee that Juſtice is done him. . e raves as 9 
py cſatyed; Bux whether on Tadifmeins 'for Offences not Gh, Bu Bis 7 
4 jynge 15: 8. C. reſalyed ; But whether on Indiftments for Offences not C »a Bill e 5 ok 
. _— is to . lowed, Cet vide 3 Hawk. P. C. 428. k 8 | 3 | : # 
is — — — | | —— —' !. — . 1 
* * In I Leon · 5. it was allowed in an Indi&ment for a Treſpaſs, and in 1 Vent 336, in an In» ih 
formation in Nature of a Que #arrants, Dy I 
The Statute extends not on]y to all Pleas dilatory and peremptory, but 2 Inſt. 427. Y 
to Prayers to be received, Oyer of Records and Deeds, He, allo to Chal- Dy 2 1 
5 lenges of Jurors, and any material Evidence offered and over- ruled. 8 486. + 
a | | | „ Put if with * bh. 
zeſpett to theſe a Falfity be inſerted in the Bill, the Judges are not bound to ſeal it, but may re- Wn. 
turn the „ ow Command of the Writ is conditional, gued fi ita gt tre figilla ug 3 
ira appenalts, ow + Ys 1232. 6 0 i | 1 
* If in a Trial upon a Title to a Leaſe for Years, the Judges (though “pg gez 26 1 
inſiſted upon) will not direct the Jury that the Probate of a Will is con- | 5 5 
clufive Evidence, but will only tell the Jury that it is good Evidence; and Raym. 404 {39 
pa: thereupon the Jury find there 1s no ſuch Will; yet a Bill of Exceptions 3 RB 
m vill not lie, for though the Evidence be concluſive, the Jury, if they will, wy r 146 1 
„ Bardeben die. — Was Bo 
any upon a Writ of Error of a Judgment in G B. in Ireland, which was affirmed in B. R there; and + 
188 it was faid, the proper Method had been to demur to the Evidence. Jide Show. P. C. 120, 14%» | ? 
* Tc. That if the Evidence allowed be not believed by the Jury, no Bill of Exceptions lies, 5M 
; EE, | _ 5 "i 
7. If one offers to demur upon Evidence, and is over-ruled, and after Oro. Our. 1 
the judgment a Writ of Error is T this cannot be aſſigned for Error, 341. Gerrand | 1 1 
they but 1t is a proper Caſe for a Bill of Exceptions, and the Remedy which bens” ea 
r. the Statute in chat Caſe appoints. | „ Jae A 
nd if : | | | C. | 6 
ices, which it appears, that a Bill of Exceptions was tendered and ſigned. ide Farefl. 53, 64» 117. = 
n be $ Mod. 220. Ld. Raym. 62, 63, 148. 2 Salk. 644. pl. 3. 645. pl. 9. 5 Mod. 87. 12 Mod. 111. Fl 
lion dtra- 691. Barnard- K. B. 22. Andr. 298, 315. 2 Stra. 1105, 1142. where it is ſaid, That if the 1 
bh, Judge erroneouſly over-rule a Matter oftered in Evidence, though the tendering of a Bill of Ex- SY 
om ceptions be the moſt regular Method, yet it is good Cauſe of a new Trial; for each oY has a | 
"= Right to have his legal Witneſſes heard, or Evidence received by the Jury. 2 Lev. 237. 4 
„ — — 7 
been { Motions for new Trials, are more frequent in ſuch Caſes, than Bills of Exceptions. | | i 1 
al My Lord Coke is of Opinion, that the Statute notwithſtanding theſe 2 Inft 427. 1 
, the Words, & / forte ad Querimoniam de facto Fuſtic” Penire Fac Dominus N 3 b 
Rex recordum coram eo, extend not only to the Common Pleas, but to (a) , _ . | if 
all other Co WII (a) It has WM 
er Courts of Record, on whoſe Judgments a Writ of Error lies to wife 1 
2 King's Bench, but alſo to the County-Court, the Hundred, and Court- been held, 7 
aron ; for therein, ſays he, the Judges are moſt likely to err, and albeit that it ex- i 
| of Judgments given in them a Writ of Error lieth not, but a Writ of Falſe tends even = 
on o. Julpment in the C. B. yet the Caſe being in the ſame or greater Miſchief, 2 s 1 
Ped the Purview of this Statute doth extend to theſe inferior Courts. mTriatatBar, YA 
e A- F | : | 13 though the 3 0 
tions . ngs there are Coram Rege. 2 Jones 117. 2 Lev. 237. Skin. 356: 2 Show- Rep. 147. cont”. WM 
= in ow. Rep. 287. A Bill of Exceptions lies upon a Trial in the Exchequer, na pros Record — 
i annot be removed in B. &. but by Error will be brought before other Juſtices. 2 Lev. 238 M0 
| . : - * * - = . 4 4 
If one of the Juſtices ſets his Seal to the Bill it is ſufficient; but if they 2 Inſt. 427. 7 9 
1 refuſe, Ic is a Contempt in them all; for which the Party grieved may - 182 9 
5 Ls | | | We, have 7 1 
1 
y 


hs 7 BILLS or SALE. 5 
_ | that is prior, where both are equally Creditors, and Poſſeſſion at the Time 
of the Bill of Sale is delivered over to neither. 5 75 
5 Co. 66. Fraud may be given in Evidence to defeat a fraudulent and covinou 
Gecke's Conveyance, and the Party that offers it need not plead it; for the Acts tg 
Caſe. revent Frauds are to be conſtrued liberally in Suppreſſion of the Miſchief, 
þ beides, it were an Hardſhip to force the Party to plead a Thing that is 


managed with ſo much Subtlety, that he cannot attain a competent Knoy. 
ledge of it to plead in due Time. | ET 


* 1 0 * 


— 


4 


— — = — - = 
— ' a. 


/ 


sss l 5 Bill of Exceptions. 


- Ns and, A T Common Law a Writ of Error lay for an Error in Law, appa- 


— 


— — — 3 EZA—— — 
— be 2. — 


rent in the Record, or for an Error in Fact, where either Pariy 
died before Judgment; yet it lay not for an Error in Law not ap- 
aring in the Record; and therefore where the Plaintiff or Demandani, 
Tenant or Defendant, alledged any Thing ore. tenus, which was over- 
ruled by the Judge, this'could not be aſſigned for Error, not appearing 
within the Record, nor being an Error in Fact, but in Law; and fo the 
Party grieved.was without Remedy. And therefore, EET 
=_ Ey the Statute (a) Weftm. 2. When one impleaded before any of the 
| (/Fi=13E « Juſtices, alledges an Exception, praying they will allow it, and if they 
5 e e * will not, if be that alledges the Exception writes the ſame, and re- 
deents of gquires the Juſtices will put to their Seals, the Juſtices ſhall ſo do; and if 
Bills of Ex- one will not another ſhall; and if, upon Complaint made of the Jyſtices, 
ceptions, „ the King cauſe the Record to come before him, and the Exception be 
ov e % not found in che Roll, and the Plainuff ſhew the written Exception, 
8 „ with the Seal of the Juſtices. thereto put, the Jultice ſhall be com- 
wide Raſt, © manded to appear at a certain Day, either to confeſs or deny his Seal; 
Ent. 275 and if he cannot deny his Seal, they ſhall proceed to Judgment according 
yy „ the Exception, as it ought to be road. or diſallowed.” 
Eat. 129 In the Conſtruction of chis Statute, che following Opinions have been 
Lutw. 906. holden: 5 N 5 | 
That the Stdtute ( A to the Plaintiff as well as Defendant, alſo 
e to him who comes in Loco Tenentis, as one that prays to be received, or the 
des not er- Vouchee; and in all Actions whether Real, Perſonal, or Mixt. 
tend to one . | 1 
not Party to the Record, as Bailiff of a Franchiſe, who demands Conuſance. 2 Inſt- 427 
$id. 84. sir It ſeems agreed, that no Bill of Exceptions is to be allowed in Treaſon or 
\Felony, for the Words of the Statute are, cum gliguis Implacitatur curam 
| 28 aliguibus Fufticiariis, &c. and if ſuch Bills wer Milo „it would be at- 
8 © tended with great Inconveniency, becauſe of the many frivolous Exception: 
- Kel 324. that might be put in by Priſopers, to the Delay of Juſtice; 23 in 


5 1 L Lo. EXCEPTIONS. 
Criminal Caſes the Judges are of Counſel with the Priſoner, and are to 
ſee that Juſtice is done him. | | Ravm. 486. 
3 ie Ron whether is M Of | Capita of Ee. 
noe 15. 8. C. reſalyed ; But whether on Indidments for Offences not C. za Bull e 7 
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* Jn 1 Leon · 5. it was allowed in an Indiment for a Treſpaſs, and in 1 Vent. 336, in an In- 
formation in Nature of a Que #arrante, 1 25 


The Statute extends not only to all Pleas dilatory and peremptory, but 2 Inſt. 427, 
to Prayers to be received, Oycr of Records and Deeds, Oc. alſo to Chal-.Dy er 231. 
lenges of Jurors, and any material Evidence offered and over- ruled. aun ads. 

| b | | | Eut if with 
| repeſt to theſe a Falſiy be inſerted in the Bill, the Judges are not bound to ſeal it, but bare 
turn the ſpecial Matter, for tne Command of the Writ is conditional, gued fi ita eft tunc ji Gala wh 
ira appenatis, Show P. C. 123. a ONT LETS 
* 15 Ns | NES 

* If in a Trial upon a Title to a Leaſe for Years, the Judges (though page z 26 
inliſted upon) will not direct the Jury chat the Probate of a Will is con- 
clufive Evidence, but will only tell the Jury that it is good Evidence; and Raym. 404, 
thereupon the Jury find there is no ſuch Will; yet a Bill of Exceptions Cee, 
will not lie, for though the Evidence be concluſive, the Jury, if they wall, m_ —_— 
may run the Hazard of an Attaint. b 6 1 

JJ Weg te et eg Lol 5 a ed in N. - 
upon a Writ of Error of a Judgment in C. B. in Ire/and, which was affirmed in B. R. there; and 
it was ſaid, the proper Method had been to demur to the Evidence. Jide Show. P. C. 120, 12% 
Tc That if the Evidence allowed be not believed by the Jury, no Bill of Exceptions lies. 


If one offers to demur upon Evidence, and js over-ruled, and after Cro. Car. 
Judgment a Writ of Error is brought, this cannot be aſſigned for Error, 341. Certand 
but it is a proper Caſe for a Bill of Exceptions, and the Remedy which e 5. 
the Statute in that Caſe appoints. A | | ones 331. 


Fe 8 
which it appears, that a Bill of Exceptions was tendered and ſigned. Vids Fareil. 53, 64, 117. 
$ Mod. 220. Ld. Ray m. 62, 63, 148. 2 Salk. 644. pl. 3. 645. pl. 9. 5 Mod. 87. 12 Mod. 111. 
ding. 691. Barnard- K. B. 22. Andr. 298, 315. 2 Stra. 1105, 1142. where it is ſaid. That if the 
Judge erroneouſly over- rule a Matter oftered in Evidence, though the tendering of a Bill of Ex- 
ceptions be the moſt regular Method, yet it is good Cauſe ofa new Trial; for each Party has a 
Right to have his legal Witneſſes heard, or Evidence received by the Jury. 2 Lev. 237- 


mm. 


* 8 2 


I Motions for new Trials, are more frequent in ſuch Caſes, than Bills of Exceptions. 


My Lord Coke is of Opinion, that the Statute notwithſtanding theſe 2 Inft 47. 
Words, & |; forte ad Querimoniam de facto Fuſtic Penire Fac Dominus $i 
Rex recordum coram eo, extend not only to the Common Pleas, but to (a) 8 
all other Courts of Record, on whoſe Judgments a Writ of Error lies to * 
the Kings Bench, but alſo to the County-Court, the Hundred, and Court- been held. 
Baron; for therein, ſays he, the Judges are moſt likely to err, and albeit that it en- 
of Judgments given in them a Writ oFError lieth not, but a Writ of Falſe tends even 
Judpment in the C. B. yet the Caſe being in the ſame or greater Miſchief, 2 5 

de Purview of this Statute doth extend to theſe inferior Courts. „5 3 

N | % 5 though the 

Proceedings there are Ceram Rege. 2 Jones 115. 2 Lev. 235. Skin. 2 Show. Rep. 147. cant. 
| 4dhow, Rep. 285. A Bill of Exceptions lies upon a Trial in the Exchequer, 9 Record 

annot be removed in B. R. but by Error will be brought before other Juſtices. 2 Lev. 238. 


If one of the Juſtices ſets his Seal to the Bill it is ſufficient; but if they 2 Inſt 47. | 
refuſe, I is a Contempt in them all; for which the Party grieved 5. 1 19% 
| | | WE _— 


4 


W Lev. 233. ſe Sofia grounded upon the Statute, commanding them to put they 
- ide Show. | 4 ; | *. ; 


P. C. 116. where a Petition was exhibited to the Lords in Parliament, to oblige the 1 to ſign 
and there aid, That the proper Remedy againſt them was an Action grounded on the Goat ah 
which was to-be tried by a Jury. f 85 1 


unt 4 Although no Time be appointed by this Act when the Juſtices ſhall pu 
EO. their Seals, the Party muit pray the ſame before Judgnient; but if t 7 
| deny it, then may they be commanded atter Judgment to put their Seals 
a | and then the putting of their Seals after Judgment ſhall be ſufficient. ; 
Salk. 3838. But where a Corporation-Book was offered in Evidence at the Aſſizes tg 
* prove a Member of the Corporation not in Poſſeſſion, and refuſed, and no 
* v. Bill of Exceptions. was then tendered, nor was the Exception then reduced 
Sung. to Writing, fd the Trial proceeded, and a Verdict was given for the Plaintiff. 
the Court being the next Term moved for a Bill of Exceptions, it was urged 
for the Bill, that the Law requires. quod propenat excepiionem ſuam, and no 
Time is appointed for the reducing it into Writing, and the Party is not 
Tat tilba Verdict is given againſt him; and the fame Memory that 
rves the Judges for a new Trial, will ſerve for a Bill of Exceptions. On 
the other Side it was ſaid, That this Practice would prove a great Difficult 
; . and Delay of Juſtice, that the Precedents and Entries . 
Page 327 * the Exception to be written down upon its bergg diſallowed, and the Sa- 
- * © * twte ought to be conſtrued To as to prevent Inconvenience ; beſides, the 
Words of the Act are in the preſent Tenſe, and ſo is the Writ formed on 
tze At. Holt Ch. Juſt. If this Practice ſhould prevail, the Judge would 
be in a ſtrange Condition; he forgets the Exception, and refuſes to fizn 
' the Bill; ſo an Action muſt be brought; you {ſhould have inſiſted on your 
Exception at the Trial, you wave it if you acquieſce, and ſhall not refort 
back to your Exception after Verdict againſt you, when perhaps, if you 
had ſtood upon your Exception, the Party had other Evidence, and need not 
= have put the Cauſe on this Point; the Statute indeed appoints no Time; 
*but the Nature and Reaſon of the Thing requires the Exception ſhould be 
reduced to Writing when taken and lowed, like a ſpecial Verdict, or 
2 Demurter to Evidence; not that they need be drawn up in Form. 
but the Subſtance muſt be reduced to Writing whilſt the Thing is trauſact- 
ing, becauſe it is become à Record; fo the Motion was denied. 
FileLutw. hen this Bill is figned, there goes out (a) a Scire facias to the () 
- $95, 906. Judge who ſigned it, ad Cognoſcendu mn Scriptum, and the Scire factus u 
and 3 Bur. the ; on and his Return with the Bill muſt be entered on the Iflue-Roll 
woe os and made Part of the Record, and has a ReiroſpeR if done at the Trial; 
Aer, © of Which is to be removed by Writ of Error, | | 1 
Leac h. c | IT | Os | 
| 455 Where the Record is in the ſame Court, there is no Occafion for a Scire fac/ar ad cogneſces” 
Jones 117. 2 Lev. 237- being preſent to confeſs or deny their Seal. 2 If the Judge diss, 
| Long lies againſt his Executors to, Cc. 2 Inſt. 428. If the Judge denies his Seal, the Pally 
may prove it by Witneſſes. 2 Inſt. 428. Though the Party grieved be dead, his Heirs or Le 
tors may have Error upon the Bill of Exceptions. 2 Inſt. 427. | 


Vent. 366, When a Bill of Exceptions is allowed, the Court will not ſuffer le 
8 Party to move any Thing in Arreſt of Judgment on the Point on Which 
2 jones a the Bill of Exceptions was allowed; having given their Opiniep upon d 
| before; for his proper Redreſs is by Writ of Error, and it is prefum! 
that the Court was fatisfied in the Point when the Party tendered his Bi 
of Exceptions; though argued in Lev. that it ought to be uſed as well 10 

revent as to reverſe the Judgment. 


Mod. Bill of Exceptions no Szper/edeas of a Judgment. F 


1A Bill of Exceptions is only to be made uſe of upon a Writ of Error, and therefore whe" 
Writ of Error will not lie, there cannot be auy Bill of Kxceptions Ic ve In/ubitunts FF 
Hil. E. 9 G. 3. Buller s Ni. Fri. 2d Edit- 316. | 5 
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5 Borough | Engliſh. „ 
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OROUGH Engliſh is a Cuſtom which prevails in certain antient 111. f 163. 
B Boroughs, by Virtue of which the youngeſt Son ſhall inherit his Noy 106. 
Father, as to the Lands of which he is ſeiſed in Fee-ſimple or It is called 
Fee-tail. The (2) Reaſon of this Cuſtom feems to be, that in ne 8 
roughs People chiefly maintained and ſupported themſelves by Trade and 3 5 
Jaduftry ; and the elder Children being provided for out of their Father's fame hold, 
Goods, and introduced into his Trade in his Life-time, were able to ſub- it firſt pre- 
fiſt of themſelves without any Land Proviſidn, and therefore the Lands a rg 
dſcended to the youngeft Son, he being in moſt Danger of being left S 
deſlitute. „ ; 1 | 0 5 
| 8 7 98988 
have told us, that the Reaſon of this Inſtitution was, becauſe the Lord demanded the firſt Night 
with the Bride, ſo that they thought the eldeſt not legitimate. Preface to 3 Mod. Rep. 


If Land in Borough Engliſh be given to 4. and his Heirs for the Life Co. Lit. 0. 
of B. and A. dies in the Life of B. ag. two Sons, the youngeſt ſhall be * 3 
the ſpecial Occupant, becauſe the Heir that is Repreſentative of the Fa- : Ns | 
ther, as to Land of that Nature, muſt be the Occupant, ſince the Heir Reſolved 


muſt take by Deſcent, and not by Purchaſe. 


| between 
Baxter and Dodſwell, Vaugh- 201. 


*r 


| By the Cuſtom of Borough Engliſh, the Widow ſhall have the whole Co. Lit. 33. 
of her Huſband's Lands in Dower, which is called her Free-Bench ; and * B. 
is is given to her the better to provide for the younger Children, with er Ez 


tae Care of whom ſhe is intruſted. 415. | 
8 f f Mo. 1. 566. 


$he ſhall have Dower of Rent, Common out of Lands in Gavelkind, Borough Engliſh, Ge. for 
theſe enſue the Nature of the Land · Bro. Cuſtom 44, 58. The Huſband ſhall be Tenant by Cur» 
tefy of Borough Eugliſh Land. Vide Head of Curteſy of England. - OR 


For a Condition broken, the Heir at Common Law ſhall enter, becauſe 
the Condition is a Thing of new Creation, and collateral to the Land; | 
but when the eldeſt Son enters, the youngeſt Son ſhall enjoy the Land ; 8 


- 


for by Breach of the Condition he is reſtored to the ancient Eſtate. VideHead of 


| | | Gavelhind. 
Com. Rep. 72, 123. 4 Burr. 1933- Swinb. 113. Powell on Deviſes, 263. Cowp- 836. 


The Benefit of a Warranty annexed to Lands in Borough Engliſh, ſhall VideHead of 
zo to the youngeſt Son. | „ n 

If a Man be ſeiſed of Land of the Nature of Borough Engliſh, and Co. Lit-244 
bath iſſue two Sons, and die, and the eldeſt Son before any Entry made 
by the youngeſt, enters into the Land by Abatement, and dies ſeiſed, this 
mall not take away the Entry of the youngeſt Brother, becauſe the eldeſt - 
ſhall be preſumed to enter to preſerve the Eſtate in his Family, which he 
or his Heirs may ſome Time or other, upon Failure of his Brother's Line, 


appen to en joy. | 5 | a 
. Man Filed of Boro gh 8 Lands, makes a Feoffment in Fee, N. Dyer 179. 
o the Uſe of himſelf and the Heirs Male of his Body, ſecundum curſum b. 


munis legis) and dies, leaving Iſſue two Sons, the youngeſt, notwith- _ Reps | 


landing the Feoffment and theſe Words, Gall inder dee Landy. Th 
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Ez BOROUGH ENGLISH, 
vPage329 The Law takes notice of the (2) Cuſtoms of Gavelkind and Boro 


1 Engliſh; and therefore it is ſufficient to alledge enerally, that the a 
* 175; are of the Cuſtom of Gavelkind or Borough Engliſh, „ 1 


a) But as ta fuch Cuſtoms as are no Part thereof, but merely collateral, 8 wuſt be fhews 3 

þ leading; as that the Lands are deviſable, Cc. but for this vide Cro. Car. 563. jt Sid. the 80 

7, 138. Lev. 80. Raym. 7. and Tit. Gavel&ind.—For other Cuſtoms in the Nature of Borough 
gliſh, wide Tit. Diſcent, and Co. Lit. 110. Dan. 548, 54S | 


Falk 244-ph- If A. hath Iſſue five Sons, and the youngeſt dies in the Life-time of the 
4 woo Father leaving Iſſue a Daoghter, after which the Father purchaſes Lang 
and ad. in Borough Engliſh, and dies; che Daughter of the fifth Son ſhall, juy 
22 is reprajeetationis, inherit thoſ: Lands, and not the fourth Bou. 
120. oh 1 , TY. 5 „ 
| $ G: adjudged. 2 Ld. Ram. 104. 8. C. 5. F. Will, RE. 6% 
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1 UBLICK Bridges, which are of General Conveniency, are, & 
Rol. Na Common Right, to be repaired by the whole Inhabitants of that 

5 + = County in which they lie. , : | Ds 
2 Inſt. 701. | 0 | N 
x3 Co. 33. Hale P. C. 143- Cro. Car. 365. 


1 But a Corporation Aggre . (3) either in reſpect of n Special Tenure 
Hale s P. O. of certain Lands, or in 2h 1 of a Special Preſcription ; alſo be Per- 


e 
6) A Body 8 | | | 7 5 mY 
| Polk may be bound either Ratione Tenure, frve Preſcriptionic, 2 Inſt. 700. 13 Co. 33. But; 
Private Perſon, though he may be bound ratiene Tenure, is not bound ratione Preſcriptionis, Vids 
Wk. P. C. 203, Farcfl. 54, 98. Salk- 358. pl. 5. 3 Salk, 77, 381. pl. 3. 6 Mod. 150, 191, 
255+ If a Biſhop, Oc. hath once or twice of Alms repaired a Bridge, this binds not; but yet itis 
Evidence againft him, that he ought to repair, unleſs he proves the contrary. 2 Inſt- 500. 


nes 173 Any 1 Inhabitant or Inhabitants of a County, or Tenant or Te- 
5 $4 nants of Land, chargeable with the Repairs of a Common Bridge, may 
| adiod. 96. be made Defendants to an Indictment for not repairing it, and be liable to 

459. pay the whole Fine aſſefſed by the Court for the Default of ſuch Repain; 
Ld. Raym. and ſhall be put to their Remedy at Law for a (c) Contribution from thole 
725. who are bound to bear a proportionable Share in the Charge; for Caſe 
| » =x" 50 of this Nature require the utmoſt Expedition; and Bridges, being of ebſo- 

836, 858, lute Neceflity, are not to lie unrepaired till Law Suits are determined. 

1169, 1175, , ; þ 3 | 
1 11 Mod. 1. 3% Salk. 358. pl. P je\ av in ſuch Cafe 
wes Writ 2 2 Jes De 3 5 rata „ BY 0 ar 268. "0 Inſt, 706. 
Where he may bring his Bill in Equity. Hard. 131. EE 


Salk. 358, IF a Manor, held by the Service or Tenure of repairing a Common Bridge, 
pl. 5. Fr. cemes, by the Alienation of the Lord, into the Hands of ſeveral Perſons, 
A, on a eyery Alienee, being Tenant of any Parcel, either of the (4) Demeſues or 
ir _ Services, ſhall be liable to the whole Charges, and put to their Remedy for 

5” a Contribution from the Reſt; and though the Lord, on ſuch Alienation, 


eck vatione 

Ferure of x | 

Manor, the antient Freeholders and Copyholders are not liable to contribute, ſor nothing is 2% 
of the Manor but the Demeſnes and Services; but thoſe who have any Part of the Jemeine 


y Purchaſe, muſt contribute. Hard: 131- Te C. 2 Ld- Raym- 792, 804% — gorerd 


= 3 


Pg 
/ 


— 


n 


reed that the Purchaſers ſhould be exempt from the Charges, yet how- Page 330 
ever binding ſuch Agreement might be among themſelves, it thall not 
work a general Injury, by making the Remedy the Public had, more 
difficult . it was before. | | | | | 
So ifa Manor ſubject to ſuch Charge comes into the Hands of the Crowh, Salb 258. 
t the Duty upon it continues; and any perſon claiming afterwards under 2 5 
the Crown, the whole Manor, or any Part thereof, ſhall be liable to an In- I 
dictment or Information, for Want of due Repairs. - $45 $4 
If Part of a Bridge lie within a Franchiſe, thoſe of the Franchiſe 1 Hawk. NG 
charged with the Repairs for ſo much; alſo, by a ſpecial Tenure, a Man 0 5 
may be charged wich the Repairs of one Part of a Bridge, and the Inhabit- 383. 3845 
2nts of the County are to repair the Reſt, | 
[: hath been reſolved, that it is not ſufficient for the Defendants to an Hawk P. © 
Inditment for not repairing a Bridge, to excuſe themſelves by ſhewing 221. 
that they are not bound either to _ the Whole, or any Part of the Pop. 19% 
Bridge, without ſhewing what other Perſon is bound to repair the ſame 
and it is ſaid, that in ſuch Caſe the whole Charge ſhall be laid upon ſuch 
Defendants, by Reaſon of their ill Plea, 5 
| is ſaid, that where ſuch Defendants plead that A. B. ought to repair Hawk. P. C.. 
the Bridge mentioned in the Indictment, and take a Traverſe to the Charge 221- 
zainſt themſelves; the Attorney General, in this Special Caſe, may take vid. 140 
a Traverſe upon a Traverſe, and inſiſt that the Dekaden are bound to 
the Repairs, and traverſe the Charge alledged againſt 4. B. and that an Iſſue 
ought to be taken of ſuch ſecond Traverſe; and that the Attorney General 
may afterwards ſurmiſe that the Defendants are bound to repair it, and that 
the whole Matter ſhall be tried by an indifferent Jury. | + 2Lev. 118 
It ſeems clear that thoſe who who are bound to repair ſuch Bridges, muſt 43 AT. pl. a3. 
make them of ſuch Height and Strength as ſhall be anſwerable for the r 
Courſe of the Water, whether it continues in the old Channel, or makes a 211 
tew one; and that they are not puniſhable as Treſpaſſers for entering on 
ay adjoining Land for ſuch Purpoſe, or for laying on the Materials re- 
quiſite for ſuch Repairs. FEE | k 
No Inhabitant 7 County ought to be a Juror for the 'Trial of an Iſſue, 6 Mod. 30% 
whether the County be bound to ſuch Repairs or not; but it is ſaid, that 
he may be a good Witneſs, — - a 
No Man can be compelled to build or contribute to the Charges of | 
building of any new Bridge, without an Act of Parliament; nor can the © ln 185 
nhabitants of the whole County, by their own Authority, change a 6 Nod. = 


ridge or High Way from one Place to another. | By Magna 
> : | 8 fa, C. 15. 
0 Town or Freeman ſhall be diſtrained to make Bridges if ab antique & de jure facere conſucuerunt, 


uch vide explained, 2 Inſt. 29. . 
If a Man makes a Bridge for the common Good of the King's Subjects, 2 Inſt. 701 
fie 15 not bound to repair it. - : e 368. * 
it becomes a public Convenjency, the Inhabitants of the County are bound to repair it. Salk- 


* 


39. pl. 7. 6 Mod. 307 


By the 22 H. 8. c. 5. The Juſtices of Peace in every Shire, Franchiſe, (e) Unleſs 


or Borough, or (a) four of them, whereof one to be of the Quorum, may a 


laquire and determine, in their General Seſſions, of Annoyances of Bridges of a County _. 


| . or Town, 
de four in Number, and one of them of the Qur«m, they have no Manner of Juriſdliction by 
unte of this Statute, 2 Inſt» l, . But it is ſaid, that the Juſtices of the Peace of the Countys 
4 Which ſuch Town, being not a County of itſelf, and wanting ſuch a Number of Juſtices, ſhall 
+ may, by Virtue of this Clauſe of the Statute, determine all Annoyances of Bridges within fuch 


own, Sc, if it be known what Perſons in certain are bound to repair the ſame: but if it be not , 


non n, it ſeems that ſuch Annoyances are left to the Remedy of the Common Law; becauſe the 
. which in ſuch Caſe authorizes the 3 of the Peace to tax all the Inhabitants, ſeems ex- 
h do confine the Power of taxing the Inhabitants of ſuch Town to their own juſtices. 2 Inſt. 
4 Hawk. P, C. 224. See that Clauſe of the Stat. 74% 331. | 
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Politick or + 22 
Natural; 7 quoruſque. 


Title Bridges, 


/ 


ROS, ct 8 


ex 2 


*Page331* » broken in the (a) Highways, and make ſuch Proceſs and Painson eve. 
() ThisSta-* ry Preſentment, againſt the Perſons charged, G. as the Kings Bench 
tute ex“ js uſed to do, or as it ſhall ſeem by their Piſereti ons to be neceſſary and 


1 1 


tend; to 46 - 1 | 
Bridges in 3 convenient. | 11 7 


the High- N ; pe | | 
ways only, 6 Mod. 255, 256. Salk- 359. pl. 8. 2 Ld. Raym. 1174. But Juſtices of Peace are 


aid to have juriſdiction over Nuſances to other common Bridges, by Virtue of 1 Eliz. c. 3. and 


the general Words of the Statute of Ed. 3. c. 10. Vide 3. Hawk. P. C. 39. 


i han And where it cannot be known who ought to make ſuch Bridges de. 


_ * * cayed, they ſhall be made by the Inhabitants of the Shire, City, or Toun 
whether a © (#) Corporate wherein they thall be; and if Part ſhall be in one Shire, 
Borough *©* c. and Part in another, the Inhabitants of each ſhall repair and make 
which hath „ ſuch Part as lies within their reſpective Limits.“ Fc 

no Bridge „ 74 2 
within its own Limits, be not liable to contribute to the Repairs of a County Bridge. Hawk. 
P. C. 223+ ide Skins 254. Pl. 2. | 555 6 


And for ſpeedy Reformation of ſuch Bridges, the Juftices of Peace of 

Ts ſuch Shire or Town, or four of them, whereof one to be of the Quorun, 
| e may call before them either the Conftables, or elſe two of the moſt ho- 
s neſt Inhabitants of every Town and Pariſh, and with the Aſſent of the 
(Yi. ſhall © ſaid Conſtables or Inhabitants, may (c) tax every Inhabitant within their 
make a diſ- Limits, in ſuch Sums as may be thought convenient; and {hall cauſe 
tin Tax on © the Names and Sums of each Perſon to be written on a Roll indented, 
2 pou „ and ſhall have Power to make two Collectors of every Hundred for the 
ider ud ©. Collection of ſuch Tax; which Collectors receiving one Part of the Roll 


Csuntp an“ indented, under the Seals of the Juſtices, ſhall have Power to colled 


each Occu- © all'the Sums therein contained, and to diſtrain thoſe who ſhall refuſe 
* of („ to pay; and the ſame Juſtices, or four of them, may alſo name tuo 
in 


1 + Surveyors, who ſhall ſee every ſuch decayed Bridge repaired from Tine 
County, to Time, to. whom the ſaid Collectors ſhall pay the ſaid Sums by them 
whether he © received; and the Collectors and Surveyors, and their Executors, ſhall 
dwell in it „ from Time to Time make a true Account to the Juftices, or four of 
or not? and « them, whereof one of the Quorum, of their Receipts, Payments and 


38 “ Expences; and if any of them ſhall refuſe that to do, the ſame Juſtices 


holder or or four of them, may make Proceſſes againſt them by Attachment, under 


Occupier * their Seals, returnable at the General Seſſions; and if they appear, may 


f 


and though | 5 8155 © 
de claim an Exception by a prior Act of Parliament. 2 Inſt. 703, 704. Keb. 91. Note; This 


Method of taxing and and raiting Money taxed, ſeems altered by 1 Ann- Stat. 1. c. 18. 9d vid. 


« And it is further enacted, That where the Bridge is in one Shire, and 
the Perſon bound to amend it in another; or where the Bridge is in a 
— Town Corporate, and the Perſon bound to repair it, out of it, the Ju. 
e tices of ſuch Shire or Town Corporate may enquire and determine 
4 ſuch Annoyances within their Limits; and on * may make 
Page 332 * * Proceſs againſt ſuch Perſons; and do further in every behalf, in ever) 
| &* ſuch Caſe, as they might do by the ſaid AR, in caſe that ſuch Perſons 
No Money © were in the ſame Shire, &:. and all Sheriffs and Bailiffs of Libertis 
105 hr Tia “ ſhall ſerve ſuch Proceſs, on Pain to make ſuch. Fine as ſhall be ſet by 
— Re 3 P the ſaid Juſtices,” 15 N | < 
of Bridges Fes < a FE. — 
without the Preſentment of the Grand Jury. 2 Ld. Raym. 1195. 2Stra- 900, Sefl. Caf, 418 
Barnard K. B. 445. 14 Geo. 2. c. 33- Juſtices of the Peace may purchaſe adjoining Grounds for 
enlarging, Bridges. As to Statutes r-lative to particular Bridges, {ce the Tables to the Statutt 


« Pro- 


not. 


Sm, g_—, 


=» 0 


I 1k on rang 
« provided chat nothing in this Act ſhall be prejudicial to the Libentey 
« of the Five Ports; but that the Warden, Mayors, Bailiffs and FJurats of 
« the ſame Ports, may enquire and determine all Annoyances of Bridges 
« therein, and make ſuch Proceſs, Fc. as the Juſtices of Peace may do in 
« other Places, by Virtue of the ſaid Act.“ | I Ee, 
« And it is further enacted, That the ſaid Juſtices, &. may allow ſuch: 
« reaſonable Coſts and Charges to the ſaid Surveyors and Collectors, as by 
« their Diſcretion ſhall be thought convenient.“ 7 | 
And it is further enacted, That ſuch Parts of Highways as lie next ad- 
joining to the Ends of Bridges, by the Space of 300 Feet, ſhall be 
* amended as often as Need ſhall require; and that the Juſtices, or four 
4 of them, whereof one of the Quorum, within their ſeveral Limits, may _ 
„ enquire and determine in their General Seſſions all Annoyances therein, 
„and do in every Thing concerning the ſame, in as er” 1 a Manner as 
* they may do for making and repairing Bridges.” * ES. 


gt p 0 3 8 . «7 * 44 F- £ 
w * 0 
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BURGLARY, - 


( 
RY GLARY is a Felony at the Common Law, in Breaking EI F. C 8. 


A 


and entering the Manſion-Houſe of another, or a Church, or the 3 Ing.64. 
Walls or Gates of a walled Town, in the Night, with an Intent S-P.C. 30. a. 


© commit ſome Felony, whether ſuch felonious Intention be executed or wg vl 


6 . „„ «ACS. 
| aw 
In this Definition it will be neceſſary to conſider, | „ 


(4) What Breaking is ſufficient to tonſtitute 
this Offence. 333. | 
(C) Whether both be n Bier e 
D) What ſhall be accounted Bight-time for 
that Purpoſe. . 334. 
on Jn "gee Place this Offence may be com- 
ted. 49 54 Te . 8 | 
(F) wy the Intention to commit ſome Felony, 


erſ (G6) How this Offence is puniſhed, and ihe 
% Obey excluded: bis Clergy. * , 


a 


ſet by | 
if, 41% cots 185 | | 1 (A) Ahat 


ads for 
atulth 


« Pro- 
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| cont, enters, he is guilty of Breaking the Houle: 
Hawk. P. C. 8 | 


9 7 
Crom. 32. 


See Foſt. Cr. Cup 
Law 108 merely ſupply the Place of Cheits and other ordinary Utenſils of Houſhold, 


BURGLARY. 


*axe333 ® (A) What Breaking is ſufficient to conſtitn 
** Dfence, Hang 


H. P. C. 80. NE who comes down by a Chimney, who opens a Window or bre fra 

| 25 5 | the Glaſs thereof, unlocks a Door, or Has the Latch of 1 "Pore: Th! 
uk He guilty of Breaking the Houſe, as much as if he had actually forced open the 
dhe Door, or had broken a Hole in the Wall, Se. Gu 
fete . Alſo, if one affault a Houſe with an Intent to rob it, and the Owner of K. 
actu 


en the Houſe, in order to drive him away, opens the Dor, and he thereupon 


19% leaves this.a Genn, Yet fee the next Chet. 


Kelynge 42. If Perſons coming to an Houſe with an Intent to rob it, are let in under Burg 
85. a Pretence of Buſineſs with the Owner, and then rifle the Houſe; or if 
Dalt. C. 90. Perſons, having ſuch a felonious Intent, take Lodgings in a Houſe, and 
H. P. C. 81. then fall on the Landlord and rob him; or if Perſons, having ſuch Intent, 
Hawk. P. C. raiſe an Hue and Cry, and prevail on the Conſtable to ſearch the Houſe, 
10% andi being let in by that Means bind the Conſtable and rob; in theſe Caſes 
the Offenders have been adjudged guilty of Burglar r. 
Kelynge 30, It is Burglary for one who enters by an open Door, or lies in a Houſe 


69. by the Owner's Conſent, to unlatch a Chamber-Door, with a felonious In- 

= P. C. 81, tent. So if a Servant draws the Latch of the Chamber - Door in which his 

Hawk, P. C. Maſter lies, with an Intent to murder him. 3536 | 

83. 102. 5 | ; 1 : "6 ; Fi. | . 5 i l 

Stra. 481. H. H. P. C. 562. Hutt. 20, 33 | e ah . 1 


2 Stra. 881. By the 12 Ann. flat. 1 5. 8 — « That there had been ſome 
th. H. P. C. « Doubt, whether the Entering into a Manſion-houſe without breaking the 


1 « ſame, with an Intent to commit ſome Felony, and breaking the ſaid jury 


« Houſe in the Night-time to get out, were Burglary; and thereupon it i 
« declared and is 9a, that if any Perſon ſhall enter into the Manſion or 
» Dwelling-houſe of another by Day or by Night, without breaking the 
„ ſame, with an Intent to commit Felony, or being in ſuch a Houſe ſhall 
„commit any Felony, and ſhall in the Night-time break the ſaid Houle r ) { 
« to get out of the ſame, ſuch Perſon is and ſhall be taken to be guilty of 
_ © Burglary, and ouſted of the Benefit of the Clergy, in the ſame Manner 
* as if ſuch Perſon had broken and entered the 15 Houſe in the Night 
time, with an Intent to commit Felony chere.“ | e 


3 Inſt. 64 But if one enter into a Houſe by a Door which he finds open, or througb 
H. F. C. 80. 4 Hole which was made there before, and ſteal Goods, Sc. or draw any bear 
rob r. C. Thing out of a Houle through a Door or Window which was open before, t 
or enter into a Houſe by the Doors open in the Day-time, and lie there till 
Night, and then rob and go away, without breaking any Part of the Houle 
he is not guilty of Burglary; and therefore ſuch Breaking, as is implied i at any 
Law in every unlawful Entry on the Poſſeſſion of another, wheaber it le 
open or be incloſed, though it will maintain a common Indictment, or A Tha 
ion of Treſpaſs Quare clauſum fregir, will not ſatisfy the Words Felon? t 
_ & Burelaniter fregil. 0 e f 
r Preſſes, Lockers, and other Fixtures of the like Kind, which 


* ſhould be confidered in no other Light than as mere Moveables, your 
ing of the Nature of theſe Utenſils and adapted to the ſame Ule; a 
therefore the breaking open a Cheſt in the Houſe, or the Door of a Cup 
board let into the Wall of an Houſe is not Burglary. | 
N (B) Chil 


B U R G L N % 


£ 
* 
i 0 
t 

9 a 9.8. a B) Tati! at E * 1 io ” 4 *; * Pa 

x 13 2 * . _ 4 r 8 I 
a $ 2 1 "> _ n 4 5 7 © {i - | 
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ANT the leaſt Entry, either with the Whole or but with Part of the Dali. c. 
Body, or with any Inſtrument or Weapon will ſatisfy the Word In- H. P. G. N. 
jravit in an Indictment of * ; as if one do but put his Foot over a And. 118. 


che Key of a Door which is locked on che Inſide, or diſcharge a loaded 3 5 * 
Cun into a Houſe, c. | T > e Rafe » 

Alſo in ſome Caſes, an Entry in Law is ſufficient, though there be no Law 10, 
actual Entry; as where divers come to commit a Burglary, and ſome ſtand 55 So 
in adjacent Places, and the others enter and rob, they are guilty ; for the H. P. C. 80, 
40 of one is the Act of all. Fe Pf ene 
And _—_ this Ground Hawkins argues, that a Servant within a Houſe, Hawk. P. C. 
ho in Confederacy with a Rogue lets him in to him, is as much guilty of 103. $ 
Burglary as if he had been without the Houſe.  @ © © © Hawk P. C. 


; 


Kat ys it is only Robbery in the Servant. . P. C. 81. H. H. P. C. 583. fays itis Burglary 
Ir it 18 Olly Ro n the Servan . P. C. 81. H. H. P. C. 553. favs iti Hil 
an "bees er ue e, 


U G Caſe, ſimilar to the Text, and at a Meeting of all the Judges at Serjeants Inn; they 
ere all of Opinion it was Burglary in both. G Ye oo * 
i ö . | 1 


Lata W — 
4 2 * ""Y Ba " 8 * * " * 
as. : 


c) Whether both be neceſſary, 


HERE muſt be both a Breaking and an Entry; for both the Words H. P. C. 80. 
fregit and intravit are neceſſary in the Indictment ; and therefore if, 3 Inſt. 80. 
na bare Aſſault upon a Houſe, the Owner fling out his Money, it is no Hawk P: ©: 
purplary. | | aw. art x £ 


1 it is But he ſays 
on or 


there are ſome looſe Opinions to the contrary; for which vide the Authorities there cited- 


—————— 8 — 
* ge. 


— 
— 


ft 11 
Los 3.07 


for this Offence, cannot therefore be ſatisfied in a legal Senſe, if it & P. G. 30. 
A nw: 18 the Evidence, that there were ſo much tes oſs at the Time, Crom- 33. 
ta Man's Countenance might be diſcerned thereby. rg. f.. C79. 
5 | | 3 Inſt. 63. 
wk, P. 0 101. | But in "oli of theſes Books a t 2 3 Opinions that Burglary | n 
at any Time after Sun-ſet, and before Sun- ring Pio BA as 


* 


= 7 
_ * 


That hould ſeem the moſt reaſonable Opinion, being the beſt Rule, as being the moſt certain. 


> 3: os 


Vol. I. A a . (E) In 18 9 


Threſhold, or his Hand, or a Hook or Piſtol within a Window, or turn 3 


D What Hall be counted Night-time. for that 


HE Word No@anter, being preciſely neceſſary in every Indiftment Date. c. 99. * 
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"®VPagez35 ® (E) In what Place this Offetice may be con; 
A.8. 0:84. 


-Houſe, itm 


"Mo. 660. pl. qictment of Burglary, though no Perſon were in it at the Time of iy 


Bro. Tit 
Crom. 32. b. the Houſe, it ſeems that it has not been uſual of late to proceed agank B 


BURGLAR Y. 


53 


f2 . X 5 
* , — 


| cco RDIN G- to. the conſtant Courſe of late Precedents and Opt. 
Hawk. P. C. £3, nions, it ſeems neceſſary to have the Werd Ma ſionalis in the b 


1 > - diQment; and therefore that the Offence can be only committed in 1 T 
—_— 47 1 f 
02 1 | Ts af 5 „ ac 
and 8. P: C. mention Precedents of Indidt ments of Burglary is Don, without adding Man/omal con 
Alfo it is agreed that Burglary may be committed in breaking Churches, or the Walls or Gay for 
of a willed Town, in which the Word Manſinalis canhot be made uſe of; but theſe are faid y at] 
be diftin& Burglaries; though Lord Cle ſays, that as to a Church; it may Fropery enough by 
alledged, being the Manſion - houſe of GOD ; Quere. 5 Inſt. 64 Bract. 144. b. Bro. Coron. gz plar 
22 Aff. 39, 37 Poph- 4. 27 Aſſ. 38. Dalt. c, 99. Burglary in an Apartment in the 4friar whe 
de laid to be the Manſn Houſe of the Company. Foſt. Cr. Law 38, 39. _ the 


4 Houſe which a Man dwells in but for Part of the Year, or which be 
Crom. 23. b. has hired to live In. and brought P art of his Goods into, but has not yet 


' Dalt. c- lodged in, or which his Wife has hired, 3 without his Privity, and *Y 


H. P. C. 82. lives in without him, will ſatisfy the Words Domus Manflonalis in an It 


* Go. 40. a. Offence. 
ro. Car. | 


470. Jones 394. Kelynge 54 Poph. 42, 32. 3 Inſt. 64 fo agreed by all theſe Books. Haut 


P. C. 103. Foſt. Cr. Law. 77. 


3 Inſt. 64. Alſo all Oui-Buildings, as Barns, Stables, Dairy- Houſes, Sr. * T: 
Dalt- c. 99 to a Houſe, are looked upon as Part thereof, and conſequently ung 
but if they be removed at any Diftance tron WY of th 


* 


Coron · 180. may be committed in chem; 


H. P. C. 8a. Offences therein as Burglarles. 

Hawk. P. C. 8 | 2 
304 Alfoa Chamber in one of the Inns of Court, wherein a Perſon uſully 
But it does lodges, or a Lodging in a Part of a Houſe actually divided from the Rel Al 
not ſeem of the Houſe, and having a Door of its own to . Street, are agreed u Hou 


— rg be called properly Manſion- houſes. | 7 10 
ment , F 023 14 6 ike SOLE AW UG l 
dy a Lodger for a certairi Tinie, and hot divided from the Reſt of the Houſe, by having a die nm 
ent Door, &c. can be called his Manſion-houſe. Kelynge'\83. holds that it cannot, but Har in 
P. C. 104. ſeems cent. ; | ih al 


Relynge 27. If ſeveral Perſotis dwell in one Houſe; as Servants, Gueſts or Tenait 
Hawk. P. C. at Will, and a Burglary be committed in any of their Apartment, it ſcen 
. 5 that the Indictment ought to lay it in the Manfſon-houſe al dl 
Proprietor. l | w by 
Ge urglary cannot be committed in a Shop“ or Workhouſe, which! 
A 9s, leaſed io one for his Uſe in the Day- time only, nor in a Ground incloſel 
Bre. Cold, nor in a Booth f or Tent — © | 
3 „ eee f d 1 ok ; 
Pe ©. 35. Dalt- © 99+ Crom- 31. Hawk: P. C. 10 * See the Note at the Ead of C, 


+ Clergy is taken away from thoſe who rob any Perſon in their Dwdlling-houle or Booth 
ad 654.649 EG), 1 ME 2 
F) N 


D UR G L A R Y. 


4 6 Of the Intention to commit fome Felony. *Page336 


HE Indictment muſt alledge; and the Verdict find; an Intention to Dyer 99. pl. 
I ſome Felony, cough it be not neceſſary that a Felony. be 8. ä 4 
Aually committed; for if it appear that there was only an Intention to pa ig 
commit a Treſpaſs; there can be no Burglary; but it ſeems that an Inten- #0. 
ion to commit a Rape; or ſuch other Crime, which was a Treſpaſs only H. P. &. 83, 
it Law, and is made Felony by Statute; will make a Man guilty of Bur- 8. 
ela, as much as if ſuch Offence were a Felony at Common Law; becauſe * 
where-ever a Statute makes any Offence Felony; it incidently gives it all Dales: od: 

E e Bong Hawk. P, & 

_ 


the Properties of a Felony at Common Law: 


A and > * 
an a ; 


(6) bow this Offence is puniſhed, and the Offend: 
er excluded his Clergy, 1 


T x13 Offerice has been punjſhed like all other Felonies, by hanging, 
ſince the following Statutes, which ouſt the Offenders of the Benefft 
e cs oo eb 20. eee 

By Ed. 6. cap. 12. par. 10. the Principal is excluded in all Caſes ex-,ZidezHawk. 
cept that of challenging more than Twenty, if any Body be in the Houſe at P. O. 355» 


the Time of breaking, and thereby pur in Fear, &c. 


Alſo the Principal in every Burglary, whether any Perſon were in the e 
Houſe at the Time or not, is excluded from his Clergy, by 18 Elia. cap. 

7. upon a Conviction by Verdict, Qutlawry or Confeſſion. 

Alſo by 3 4 W.<& M. cap. . every Perſon who ſhall counſel, hire or 


. 


ommand any Perſon to commit any Burglary, being thereof convicted or 
atanted, .or being indicted, and ſtanding mute, or challenging perempto- 
ny above: Twenty, ſhall not have his Clergy ; and by this Statute Princi- 


pls in Burglary ftanding mute, or challenging peremptorily more than 


: 


1 venty, are ouſted of their Clergy "ag 
| 4 . | 1 „ : 


e e. pre ; *Stealing to 
"We i e - Tot un ane 408. Value 
a any Houſe, though it be not broken, and though no one be in it, is ouſted of Clergy, by 12 
Arn, fl. 1. c. 7. ſ. Lots Jide alſo 6 Geo. 1. c. 23 1 

W. 10 M. c. 9 10 anf 11 W. 3. e. 33. 


356. and the 
Authorities 


ſee as to ſtealing Goods in a Houſe, Shop, Sc. 
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Moor 584, A By-Law is a private Law made by thoſe wha are (40 duly {4 ) ans 
5 | | 


he co 

| | thorized thereunto by Charter, Preſcription or (c) Cuſton, u — 
goo Was! 44 the C4) Conſervation of Order and good Gavernment within tous T 
ef making particular Place or Juriſdiction: 1 Fo. 0 
ee i . . 

= \ included in the very Ad of ng! f- and incident t6 every Corporation Aggtegate, withou þ. 64 
f expreſs Words in the Charter; all By-Laws muſt ever be ſubject and ſquared to the Rule of the Char! 
1 general Law bf the Realm, 1 ſubordinate to it · Hob. 211. (5) By the 19 H. 5. c. . it i 
| enacted, that no Ordinance ſhall be made in Diminution, or to the Difinheritance of the Prerc 5 
ij _  -yative of the King, nor aguinſt the common Profit of the People, unleſs they are examined and tren 
=_ approved by the Chancellor, Treaſurer of gland, Chief Juſtices of either Bench, or three o | 


em, or both Juſtices of Aſſiſe in their Circuit, where the Ordinance is, Sc. nor ſhall reſtrait 
any to ſue tu the King again ſuch Ordinances. # Yide Rol. Abr. 563. 5 Co. 64. Comb. 22 
r) Where a By Law founded on a particulat Cuſtom before allowed, and become Patt of th 
mmon Law, ſhall be operative by the Cuſtom, though otherwiſe it would be void. Ji Head 
of Cufioms, and Raym. 294. Carter 68, 114. Bridgm. 140, Browh 147, 198. Skin. 375. (4) Tt 
Inhabitants of a Town, without any Cuſtom, may make By-Laws for the Repair of their Church 
Highways, or ſuch other Thing which is for the publick Good; nd in ſuch Caſe the greater Pa 
without any Cuſtom, ſhall bind all: 5 Co. 6g. Mo. 579. Brownl.” 288. Hob. 212. Mod. 1j 
Of By-Laws for the better Regulatish of Commons, vide Head Commir; and Rol, Abr. 365. Leo 
190. And. 284. & Leon. 38, 264: Dalf: 95. Palm. 398. | | 


| COTE — — . 5 — — YT — — | 
* Qz. Notwithſtanding this Btatute, if a By-Law cin be good, Which is In Diminutioti, or | 
the Difinheritance of the Prerogative of the King, of agalnit the common Profit of the Peop! 
Or, if a By-Law can afte& any but the Members of the Body, making it? See 2% the Heads 
; | T T F ; | i 8 - IP 


—" 2 
— — <4. 


22 — 
* 2 4 Lag — 


— —ͤ— 


D, and E. 


As every By-Law muſt be | reaſonable in. idelf; and agreeable to 
general Laws of the Realm, and be framed ſo as to advahee the Benefit 
that Place where it is made to operate, 1 ſhall cherefote conſider, 


(A) Such By-Laws as relate to the appointin 
and eleſting Members of a Corporation. 33 
(B) Such as are made in Reſtraint of Trade. 33 
) Such as are made to prevent Muiſances. 344 


(5) Such as affett Strangers,” 34 (B 
(E) Sith as in the Frame and Wake of thel 
Are void, by ordaining a Method of inforci i 
- Dbedience to them contrary to Law. 34% Wi; 
5 BY Sets: PAT HR — e - a 
(A) Such By:Laws as relate to the appoint! 
and eletting Members of a Corporation, warts 
| 1 BIS (a | lun 
22 1 pl eee e wo mak Pane e Me ——4 is * 10 70 th 
W 


400. 78. choſen by the Commonalty, and in the ſaid Charter there is «Ferry 


B Y IL. A W 8. 


4 them io make By-Laws, for the better Order and Government of the Jenk. Rep. 
{id Corporation, (2) they may make a By-Law, that a ſelect Number of 273. 4 8 
be Commonalty ſhall, be choſen, by whom the Mayor ſhall be choſen, for ba Tray p 
Avidance of popular Confuſion. TVET. N 1 
or Parlia- 


hoſen by all the Cammonalty, the Election cannot by a By-Law be given to a ſe- 
8 for free Elections for Members of Parliament are wa publico; and this js not ta 


5 he compared to the Caſe of Elections of Mayors, Cc. 4 Inſt. 49. 
m, tor — zT ĩͤ ͤ(Ä0 35 
h lows | If Power of makin By-Laws is by Charter given to a Select Body, they do hot repreſent the 


| munity, and cannot aſſume to themſelves what belongs to it; if the Power of making 
— p in the Body at large, they may delegate their Rights to a ſelect Body, Rex v. Spencer. 
4. 6 Geo- 3+ 3 Bur. 1847-——A. By-Law cannot ſuperadd aQualification to an! r which the 


er Charter does not require. Ira, : 


e of th 


2. wy Fa By-Law is made by the Company of Fintners in Landon, that“ Page 338 
ned ben Freeman of the ſaid Company, who ſhall be choſen and admitted to 
three ode Liverymany ſhall pay 314, 136, 4d. &c, this is a good By: Law; for 
2 dis being a Degree of Pre-emjgence to which Men of Subſtance only are Raym- 446: 
1 of ed; and there being a Nexeſſity for Money to ſupport the Honour and &,c. 
uh He ion of the Company, were the Sum more or leſs, it could not make Comb. 224, 
4) Tt te By-Law void, while it binds only the Members of the Corporation ; A By-Law 
vr en a Man doch agree to be of a Company, he doth thereby ſubmit by theCom- 
on 1 linſelf to the Laws thereof. 5 3 as. ns ; 
. Leo | Fe” | „ eons, tha 
one choſen Steward ſhall forfeit 20%. an Refuſal of his taking upon him the Office, helg 
2 1 Lev. 25% Vide Lutw. 40% . | 
11 A By-Law made in London, that no Freeman choſen Sheriff, &c, ſhall Salk, 14 
Peop| ke excuſed, unleſs he voluntarily ſwear he is nat worth 10,000). and bring pl. f. * 
leads fr other Citizens ta vouch in like Manner, on their Oaths, that they be- Ld, Raym, 
; lent it to be true; and If he nly refuſe to take the Office, then to for- 495, : 
| fit the Sum of 5004, via; 400l. to the City; and 100/. to the next Man 13 270, 
"of be bald the Office ; held (b) a good By-Law. 2 Wil Rep. 
_ x 109, Carth. 
{> SC. at large, and feyeral Exceptions taken to it. 5 Mod. 438, 440, 8. C (6) T = as 
(xmmon-Councjilman wha reſigns his Office, ſhall forfeit 10/. a good By-Law, Lut. 403, 405» 
, Na Company to ele upqn their Livery ſuch and ſo many of their Members, as ſhould ſeem moſt 
tin ud convenient to them, on Pain to forfeit 25%. on Refuſal to accept, or to pay the Admif- 
33 © © £00d By-Law; Bur: Rep. 23% 1 | 
+ 3 — 


& 


the (3) Such ag are made in Reſtraint of Trade, 

tc New Corporatiqn nat having any (5) Preſcription to appropriate to 

4 '* themſelves, and exclude others, cannot make a By-Law to exclude Ra, Abr. 
Nr from uſing an Art or Trade in their E's to which they were 364 
Mayprentices in the ſame Town, though they have ſexyed as Appren- Hobs 211. 
k9 19 jt in another Place: l ; * * =” wa 

ntl | Therefore Hutton 5, 

Yer (5) But a By-Law, founded upon Preſcription ar Cuftom, may reſtrain a Man 
* ciſe of his lawful Trade, in a particular Place. Loew is Carter 86, 114 But a 

M. 1 8 not be carried farther than the Preſeription warrants. Vide Raym. 294. 2 Brownl. 

You 4 Ah G59 149. A By-Law founded on the Cuſtom of Londen, that no Perſqn not bein 


7 nden, ſhall keep any Shop, or uſe any Trade within the City, rear . 
Yginer s Caſe, 8 Co. 129. And ſo the Practice has been to this Day——So where the Cor- 
A Weayery claim by Cuſtom, that noge ſhall intermeddle with their Art within N 

| ES and 


7 12 * * a 294 — 
* } : | 5 
Lr 44. ; \ x - : 
[7 x a 4 K* is 3 
B Y _ L A : S . 


Hob. 211. e W 11 771 . 4 oY eye "gr __ uſe the An 7 
„ . 
Staper, or an Apprentice there, or who has not exerciſed that Trade there for fire pa 
the Weaver Years before the making of the By-Law, (c) nor unleſs he be allowed ard ad 
of Necuber- approved of by the Wardens of the Com ny, this 1s a void By-Law; 5 pu 
9s Cale. any Perſon, may lawfully follow what Trade he pleaſes, and where he © 
Moor 869. pleaſes, unleſs prohibited by the general Law of the Land 
/// ˙T˙tf’ .... | * 5 by 
49% 8. C. (e) If the King creates a Corporation, ind by the ſame Charter grants to the Mem. Pri 
bers that none ſhall uſe a Trade within the ſaid Corporation, but ſuch as ſhall be approved! by 
them, or any two of them, this Grant is void, being againſt the Liberty of the Subject, and way bei 
ing to a Monopoly, and what the King cannot immediately do, cannot be done by any derivatie , 
Authority from him:  Godb. 252. Lutw. 564. j SEE es STI FE: 
S8o where the Corporation of Taylors in Ip/wick made a By-Law, bet « 
 * -* © "none ſhould (4) exerciſe the Trade of a Taylor in /p/wich, gui non fut Bu 
*Page339 allocatus fer legale warrantum vel authoritatem datam by No ſaid Cor- wi! 
pPoration, or three of the Maſters and Wardens; nor ſhould ſet up any 4 
| Shop far this Art, nor exerciſe it, until they preſented themſelves to the 4 
A Sing Maſter, Cc. or three of them, or proved that they had ſerved in this 
Tien of Trade as Apprentices for ſeven Years. ba 
. ö „ Pa 
adjud ed. Rol. Rep. 4, 5+ 8. C. adjudged. Godb. 252. 8. C. ad'ndged. Pol. Atr. 264, 365. 8. C. Wit 
adjudged. That if a Servant makes Clothes for his Maſter, Miflreſs, or their Children, 
this is not exercifing the Trade of, Sc. but for this vice Rol. Rep. 4. 11 Co. 54. Hob. 211. Lo 
Godb. 253. Bridg- 141. 8 Co. 129. and vive Statute 5 Eliz. c. 4. ted 28 H. 8. c. 5. That no Ap- {1 
1 or Journeyman ſhall, by Oath or Bond, be compelled not to keep any Shop, Cc. without ſeis 
icence of the Maſter. DT NE Thy. e e i 
| So where the Town of Bedford made a By-Lau, that none, except Free- " 
Comyns men, ſhould exerciſe any Art, Trade or Myſtery, within the Corporation, le 
_— 12 which, not being founded on any Cuſtom chey had of excluding Foreigncyi, » 
Mayor of Was held void. Rs rs Mo | [ 
am | 
Fs ied, + 


If the Merchant.Taylors of London, by Virtue of their Charter, make x ur 
Rol. Abr. By-Law, that no Merchant ſhall put his Cloth to be drefſed but at a Cloth. 
364- worker's of their Company, this is a void By-Law; for it is againft Reaſon 


5 56. and the general Liberty of the Subject, to be reſtrained from putting his 8 
501. pl. 766. Work to whom he pleaſes. 3 0 1 15 
adjudged _ | > 7 „ | g 
between Davenart and Hardin. 2 Inſt. 47. S. C. II Co. £6. S. C. cited. Carth. 116. S C. L 
Godb. 106, 80 a By-Law in London, that none ſhall bring any Sand, nor fel! vor uſe “ 
307. ad- any within the City or Suburbs, but only that which is taken out of the equa 
Jad ed * ; 8 2 — . . o . F : B 

E- iged 293. River of Thames, Ec. is void, becauſe it is __ Reaſon that a Freeman | 
S.C.-cited. ſhould be reſtrained from Merchandizing and Selling; and this may con- 7 

| cern the Inheritance of fome who N Sands in their Land. 

| If the City of London make a By-Law, that no Perſon ſhall follow the 

8 Mod. 104 | , gf gr - ih | 
7% Chant Profeffion of a Dancing-Maſter within the City, who is not free of the — 
berlain 8 | OBI Men? 
Londen A Greſcourt adjudged. Comb. 373. S. C. | 
and Seuthwark, but thoſe of their Guild or Fraternity: held good. Cro. Eliz. 803. A By-Law 4 T 
Reftraint of Trade is not good, without ſetting forth a particular Cuſtom to ſupport it; ſuch pitt x 
ticular Custom cannot be preſumed. A By-Law' to confine ſuch as have a Right to the general * 
Freedom of the City of London, to take it up in ſome one particular Company, is 2 _ | 
Trade. Bur. Rep. 16, 17. A By-Law to 281 75 being made free; till called at three 2 tin 
Meetings of the Mayor, Ce. and approved o 4 


by the Majority, was holden to bear 


gulation of Trade. 4d. 131. | 


Compan 


Nene 


, of Muſicians *, this is a void By-Law, ſor if he be free of any 
other Company it is ſufficjent; and the obliging a Man to be free of a - 
cular Company, when he has no Remedy to compel that Company to 

[Amit him, is creaung a Kind of (a) Monopoly in ſuch Company, and 
ing a certain Number of Men under the final Juriſdiction and Power 


of others, 3 e 
| | DET, - 25 Ln > 
the Merchant-Adventurers, that no Man ſhould buy or ſell at four Fairs within ſuch 
Prince's Dominions, without firſt compounding with them, and paying a Fine, was made voi 
by the Statute 13 H. 7. c. 6. becauſe it was an Infringement of the Liberties of all others, not _ 
being free of that Company. Rol. Abr. 363. | | | 


# Under a general Power to make By-Laws, a By-Law cannot be made to reſtrain Trade; 
therefore a By-Law, that np Freeman of the City of Londen ſhall exerciſe the Trade of a Butcher, 
vithout being free of the Butchers Company, adjudged void, Harriſen v. Goodman, M. 30 Geo. 

1 Bur. 12 But vide Rex v. Harriſon, T. 2 Geo- g. $ Buy. 1324- where a By-Law, that 
tchers, nöt free, ſhall take their Freedom in the Butchers Company, and no Butcher be ade 
mitted to the Freedom of the oy in any other Company; and all Butchers not free of the City, 
and intitled to their Freedom of another Com 77 ſhall be made free of the Butchers Company, 
on payiag the uſual Fees and Fine, was adjudged good. - | 


But if an Ordinance be made in Londen by the Commop-Council, (who 5 Co. 6%. | 
have Power by Cuſtom, which is among other Cuſtoms confirmed by Act of 8 
Paliament by general Words) that if any Freeman, Citizen or Stranger 6. 1 | 
within the A. ſhall put any Broad-Cloth to Sale within the Ciiy of Rol. Abr. 
Leiden, before it be brought to Blackwell-Hall to be viewed and ſearched, 365. 8. C. 
ſo that it may appear to be ſaleableę, and that Hallage be paid for it, ms 264+ 
alias one Penny for every Cloth, that he ſhall forfeit for every Cloth port res 
b. 84. this is a good Qrdinance, as well to bind Strangers as Freemen, * * 
becauſe 1t is made to prevent Fraud and Falfity in Cloth, and for the bet- 
jer Execution of the Statutes without Deceit; and the one Penny for Hal- 
le 18 but a reaſonable Recompence or Charge, for the Benefit which the 
Shed hath by it. ” 

lt in London there is an Act of Common Council made, that the Brick- Palm. 304. 
lyers hall not Plaiſter with Lime and Hair, but with Lime and Sand only, fe d. 
nd that Plaiſtering with Lime and Hair ſhall belong to the Plaiſterers, | 
under the Penalty of, &. (dating chis before to have been Part of the 
Trade of a Bricklayer) the By-Law'is void: for though they have regimen 
faſmarum in their Manufactures, yet this Power extends only to their 
Demeanor in their Trade, and not to annex that to one Trade which be- 
mg ed - another, 5 | 8 e 

ut if a By-Law is made by the Corporation of Throwſfers In London, p 0 
at none ſhall have bt Met a Number of Spindles in i Week, this eee | 
82 good By-Law, for it is not in Reſtraint of Trade, but to make a more ai | 
cal Diſtribytion of itt. b | 

I to confine Brewers to certain Hours for carrying out Drink, A w——_ 

7 i = ndr. 


All By-Laws intended to hinder Trade are void. = 10NMod-131. 
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L feems clearly agreed, that wherever any Trade by its Excreſcence tends Fayre ao ; 
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and Vere, End the Streets may not be peſtered with Cars, Go. make a'By-Law,' that 
; Sid. 284. but 420, Sc. ſhall be permitted to work for Hire within the City and the 
| Md 2% Liberties thereof, and that the Preſident, &c. of Chrift's Hoſpital ſhall have 
> 463, the „ cee thereof, and that 20s. Admittance, and 175. and 44. 
496. yearly, ſhall be paid, Ss. to the Uſe of the Poor of the ſaid Hoſpital; this 
Vent al.  quozd (a) the Fine and Rent is void, but in all Things elſe a good By-Lay, 


4 


52, becauſe a Multitude of Cars, by the Stoppage of the Streets, may pr 
; SP. adiudg- . ro gg 1 „ e ove a 
= 9 8 ie Nuif ance. | ; | ns 
Player and 


oY: Vide Vent. 195. 196. Like Point between Player and Broadnox, admitted, ſuch By-Law 
ing founder on the Cuſtom; and vide Skin. 371. pl. 19. to 384. 4 Mod, 228. A By-Law to fe- 
train the Number of Hackney Coaches, and that they ſhould not exceed 400, and objected, That 
Coaches being of a new Invention, a By-Law founded on tae Cuſtom was void; but there is no 
= Reſolution ; and now vide the Statutes 5 W. and M. g. 22. 9 Ann - c. 23. 1 Geo. 1. c. 5, (a) 
a A By-Law, fhat no Carman within the City of Landon ſhould go with his Cart without a Licence 
ig from the Guardians of ſuch an Hoſpital, Sc. is void; for this only tends to the private Benefit of 
the Guardians of the Hoſpital, and is in Nature of a Monopoly. Rol. Abr. 364. Vide Bulſt. 11, 
12:——And all By-Laws ought to be for the common Benefit of, Sc. and not for the private Be- 
_nefit of a particular Man. Goldſb. 79. Moor 380. Carth. 480. Ld. Raym. 496. Salk. 14% pl. 
1. 5 Mod. 438. 12 Mod. 270, 686. 2 Will. Rep · 209. 


Sid. 284. So if the Number of Taverns, Alchouſes, &:. increaſes to fo great a 

fer Gur.” Number as to become Nuiſances, they may be reſtrained by a By-Law. 

; So if a Trade becomes a Nuiſance by its Situation, it may be reſtrained 
1 by a By-Law; and therefore a By-Law to reſtrain (5) Butchers and Chand- 
= Guo? ® Jers, and ſuch (c) others from ſetting up in Cheap/ede, or ſuch other emi- 
March 15. nent Parts of the City, is . becauſe ſuch Trades are offenſive, and 
S.P. __- may be apt to create Diſeaſes; and therefore for Fear of Infection, and for 

Sowa, . 15- the fake of Publick Decorum and Conveniency, ſuch kind of Offenfive 

5 80 of a Trades may be removed to Places of more Retirement. | 
Brew- 3 . | | . 
2 March 18. per Cur.. A Man reſtrained from ſetting up a Tavern in Birchin-Law 

arch 15. | | 0 by | 


Rol. Abr. 
5. ad- 


4 = o 
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So if a By-Law be made in London, that none ſhall make a Hot-preſs, 
HA” nor uſe it within the City, under the Penalty of 109. for the making 
Judge thereof, and 51. for the Uſe thereof, this is a good By-Law; becauſe the 
ä Uſe of thoſe Preſſes is dangerous with Regatd to Fire, and alſo deceitful, 
in as much as thoſe Preſſes make Cloths and Stuffs look better to the Lye 
* That than in Truth they are.“ 1 | | 
Brewers | Bs a 
Drays ſhould not be in the Streets of London after eleven in the Forenoon in Summer, and one in 
Winter, is good. Boſworth v. Hearne. II. 11 Geo. 2. Stra. 1085. B. R. II. 405. Andr. 91. 


p } 4 — 
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age: (0) Suth as affett Strangers. 


Bulſt. 11. TE the Corporation of Butchers in London, having Power to make By: 
adjudged- Laws, make one, That no Butcher, or Perſon being a Stranger ſhall fel 
See Lucas any Veal within the City of London, unleſs they dreſs the Kidneys of their 
131 135, Veal in ſuch a Manner as the Kidneys of Sheep are dreſſed, under the Pe- 
0) fr the nalty of, Oc. a Stranger, ſelling Veal in London, is not (d) bound id take 
ning Notice of this By-Law. _ „ 5 
Coon dal be bea by By-La der ide Mi „ Dal, « - 17% Cobb. 180 
ranger | nd Laws, or not, vi 00 | 103- Savil N 
Carter 199. Salk. 142. pl. 1. "Ld. Raym. 496. | is "Rk ls 2 1 
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and may as well extend their Power all over England, as for twenty-four 
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Bat if ſuch By-Law is made to ſuppreſs Fraud, or any general Inconve- Bulſt. 14  - 
nience uſed by a Foreigner, as Corruption, Sc. in the Sale of Meat, this fer G. 
is a good By-Law; and ſuch of which he (a) muſt take Notice. © ©. 40) Tal” 

| Sh - trangers 
coming into a Corporation muſt, at their Peril, take Notice of the By-Laws of ſuch Corporation: | 
Skit» 350. pl. 19. Lutw. 404. 5 5 . pig Le | 

If the Maſter, Wardens, and Aſſiſtants of the ee A in Deprford- a Jones 14, 
Strand, being incorporated by Letters Patent of Car. 2. and having chere- 
by Power to make By-Laws, do make one, That every Mariner within 
twenty-four Hours after Anchorage in the River of Thames, ſhall fend his 
Gunpowder on Shore, if the Weather will permit, under the Penalty of, 

G. though qguoad the Matter, this is a good By-Law, becauſe for the 

Publick God, and Prevention of the Danger which might otherwiſe ac- | 
cue to the City of Londen ; yet becauſe the By-Law extended beyond the þ.., Brill. 
Juriſdiction of the Makers, dubitatur. | 101% 

25 f 1 Vent. 33. 
Where the Uniyerſity of Oxford made a By-Law, That whoever, Privilegiatus ſee yo 2 p | 
tat,, ſhould be taken walking in the Streets after Nine at Night, and having no reaſonable Ex- J* 


cuſe, to be allowed by the Proctor, ſhould forfeit 408. and whether this could affect or extend to a 1 
Townfman, dabitaizr; and a Prohibition granted, to the End the Merits may be determided. FU 


If the Company of Horners of London, being incorporated by Letters 3 Mod. 139. 
Patent, and impowered to make By-Laws for the better Government of Adjudged - 
their Corporation, make a By-Law, That two Men by them appointed 
ſhall buy rough Horns for the ſaid Company, and bring them to the Hall, 
there to be diſtributed every Month by the Maſter, &c. for the Uſe of the 
Company] and that no Member of the Company ſhall buy rough Horns 
vithin twenty-four Miles of London, but only of thoſe two Men appointed, 
under the Penalty of, Ic. this is no good By-Law; for they being a Com- 
pany incorporated in the City of London, have no Juriſdiction elſewhere; 


Miles. | 

A By-Law, that all Strangers, coming into the Port of London, ſhould 88 
employ City Porters to carry their Goods, &. is naught; but they may (5)Salk. 133. 
()) make a By-Law, * That none but Freemen ſhall be Porters; but to con- pl. 2. per 
fine Strangers to none but Tuch as are City Porters, is unreaſonable; for if ©. 
the City will appoint no Porters, they have no Remedy againſt the City ; Vide Salk. 


ao Strangers cannot know who are City Porters, nor compel them to 88 22 6 
ſerve them. | That 


' being a Corporation cannot make a Corporation, but may a Fraternity. See 10 Mod. 338, Cc. 


* A Corporation may inforce a Cuſtom by a By-Law, impoſing a Penalty for a Breach of it; 

tit cannot give an Action to a Stranger to recover that Penalty, but muſt ſue for it themſelves, 
or ſome one for them. Bedw'c v. Fennell, M. 22 Geo. 2. 1 Will: 233. Tatterdell v. Glazby, I. 
Seo. + 4 Wilſ. 266 e | | 


LO EE 


Pt) 8 ry 2 * 4 2 2 


„) Such as in the Frame and Wake of them, *Paze342 
are void, by ordaining a Method of inforcing - 
Obedience to them contrary to Law, 8 5 


RY-Laws are uſually made with certain Penalties, which regular are to N ; 
be recovered by (e) ARtion of Debt, or may be (d) levied by Diftreſs. CN y. 


ay of Lendon, and that the Penalty ſhall be recovered by the Chamberlain, is good» 3 Co. 63. 

ent if the Mayor and Commonalty limit the Penalty of the By-Law to themſelves, it cannot | 

Wi overed in the Mayor's Court, unleſs he be ſevered. Salk- 397. pl. 3- 398. Ld. Raym. 3 i. 
upon a By-Law made in Londen, the Penalty was limited to be recovered by of 


- 


* 
5 


. 
: : : * 
' / p 
” * 4 * 4 
; p 
6 j * 
5 4 1 
” # * 
. * 7 5 
3.7.20 . 1 1 . * . fr Fa 4 4 ; 
7 Fi -» a * FEA . „ 
a 8. 1 4 PP: <7, SO © * s 
2 n 2 a. ; 2. « , 
: * 


S .. But a By-Law wich a Penglty of () Impriſonme 
Foc 75 Goods and Chattels, is void; for, by 1 Ge Law of the K 
Sin Man is to be impriſoned, or Aeta of bis Good 


"Ford 


* 


dn vent. 182. H the Company of Taylors in the City of Exeter, bein incorporated by | 
A adjudged Leiters Patt of Edw. 4. and haying thereby Power 1 55 them to ob 
Dp” By-Laws, make a By-Law under a certain Penalty, to be png 'Dif- 
1 treſs and Sale of the Offender's Goods; this is no gaod y-Law; for the 
Nos By- Forfeiture cangot be levied by Sale of the Offender's Gods. 
cn - | 0 | 


not be maſs upon Pain of Forſrce of the Goods, Bc, 8 Oo. ur b. 4 e ug Vile eb 


| Maor, 411 if in London 2 By-Law is made, that if any Freeman takes the Son of an 

Alien to be bis Apprentice, the Bonds and Covenants ſhall be void; thig 

is 3 good Prey: Fo though n have inflicted 

a2 Fine or other Puniſhment upon Maſter, yet they cannot make the 
Bonds and Covenants void.“ go 1 of 995 ts : 


* A By-Law that none but Freemen ſhall any, eng and which confines the Action ts the 
Portmote Courts where none but the Sheriff or Toner (who muſt be Froemen) can array a Jury, 
in bad, Helles! v. Broddech. H, 6. Geo. 3. 3 Burr. 1847. J%%%VVVVV NeaS RO 
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) What Perſons come under the Denomina⸗ 
(B) Jn what Caſes chargeable for a Failure in 


Debt, wherein no Eſſdin, ProteQion, or Wager of Law ſhould be allowed; the Juſtices ſaid, 
They were very 1 in making By-Laws in ſo Legiſlative a Strain; and ſaid, they 
might be ſycd in Y. R. for their Preſumption and Infolence- | Godb. 107. g Mod. 193.— The 
Aion cannot be reſtrained ta the Court of the Corporation in which the By-Law is made; 
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but Debt notwithſtanding, will lie thereupon in the Superior Courts. 4 Sid. 105, 178. Where 
under the' y of ſuch a Sum (not exceeding 408.) as by the Makers of the By-Law ſhould 
be alfciled. © Bridg. 139, 142— How the Penalty muſt be aſcertained. 2 Lutw. 1324. A 


Penal Sum to be rfeized for Non Performance of a By-Law, cannot be levied by Diſtreſs, with · 
nner een 
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40 Of his-Jutereſt in the Things delivered to his 2 
Charge. 346. 


Q Df *he Begulations Carriers are under by 


atis of Parliament, with-reſpett to their Car: 
—_ nv the Prices Lk are to take. 5 | 


—_— H —_— 


6 


A What Pextvis x come th the 1 Di nn pi 8 
0 tion ot Carriers, 9 f ng 5 


aut Perſons carrying Goods for Hire, as (a ) Maſters and Owners of Co. Lit. 3, 


nation © 
tom of the Realm, for their F aults and Miſcarriages. j vile Hand” 
of Merchant 


Fo Merchandize, and Maſfer and Servant, . (6b) And though a eee againſt a Carrier may 


be good without reciting the general Cuſtom, yet the beſt and moſt uſual Way is to bring a ſpe- 
cial 5 Agion on the Caſe, and declare guod ſecundum Legen 


2 & Conſuetudinem Anglia, Cc. Sid. 245. 
Hard. 485, 496. This Cuſtom is not conkned to a particular Place, but extends to all the Kin 
People, 3 Mod. 7 And therefore in Truth it is the Common Law. 


8,143. Ld- Raym. 646. 5 od. 455. 2 487. Comyns 100. 12 Mod. 482. 


Alfo if a Perſon; who is no common Carrier, takes upon n himſelf to ca 
my Goods, though promiſe him no (c) Reward, yet if im my Goods are - 00 Ihe be | 
or damaged by his fault, 1 ſhall have an Action againſt him. 8 
| Carrier, 


though the * be no Agreement or Promiſe of Payment, he ſhall recover his Hire on a Cn. 
Meruit; . therefore liable. Alſo a private Perſon undertaking, without any Reward, td cart 
my Goods, ſhall anſwer for his own Neglect; for by taking the Truſt on himſelf, he is obliged te 
execute it; but if the Goods are miſuſed by another, he is not liable. Per Hut Ch. Juſt» in Coget 
and Barnard's Caſe, Salk- 26. pl 1a 2 Ld. Rs 5 Salk. 11. ide his Argument at lafges 
Head of Bailment ante 243+ 


But the Maſter of a 8 who (4) only carries Paſſenger for © 
Hire, ſhall not be liable for the Goods of his Paſſengers that are loſt; and 
therefore (e) where A. delivered a Trunk to the Driver or Servant, who loft © Bae if 
it out of his Poſſeſſion, it was held, That the Maſter was not liable in an Goods as 
Action upon the Caſe on the Cuſtom of the Realm; for though the Ser- well as Pal: 


vant received Money for it, yet that was but a Gratuity; ; and the Mafter fengers for , 


ſhall not be chargeable with the Acts of his es otherwiſe than he 222 


acts in Execution of the Authority given him. hoe A | 
riers 
ball be labie. 4 Show. Rep. 128. Salk. 294. pl. 10. SP. per Halt. 0 bade Ha. q 


Cence, and the Plaintiff nonſuited Salk. 28%. pl. 11. 


( An 


Ship Lightermen, Stage · coach - - Men, Sc. come under the Denomi- Rol. A Abe,” 15 
ond Carriers, and are chargeable on the (5 General Cuſ- For this. ' 


Hob. 18——Are lia 1 5 
in teſpect of the Reward and not of the Hundted's being anſwerable over to them. Sal 1 7 ph % 
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| Rot. Abr. 4 17 a Man delivers Goods to a (a) common Carrier, to carry chem to a 
Hob. 1% certain Place, if he (5) loſes them, an Action * the Caſe lies ag inſt 
Je. him; for, by the common Cuſtom of the Realm, he ought to extry them 
Qarri if he takes Hi h be charged his $j cial Aeg Eros Jace 262. 8 | 
rriers yet takes Hire, he may be c upon! cial Ang Exo, ]. | 
| Keb. $52. Stta. 128. 1 Term Rep. 27, 33, 659 ® wif damaged ; and the Dectarmion 
| — 48 though not particularly alledged how they wexe damnified. Palm. 523 Hern's * 
. 77. a 5 


4 Show. Also, if a (e) common Carrier, who is offered his Hire, and who hat 
_ RP 32% Convenience, refuſes to carry Goods, he is liable to an Action, in the 
| && F. * fame Manner as an 1 who refuſes to entertain a Gueſt, or a 
| Adion will Smich who refuſes to ſhoe a Horſe, e „ 


| he again. 55 | | 
a | 2e Ferryman, who refuſes ta carry Paſſengers, Hard. 163. /ed arguench. Vide Rob. Ent. 
| 103. A Special Declaxation againſt a Letter-Carrier, for the Non-delivery of a Letter delivered 


out ta him at the General Poſt-Office, (4) But if the Porter puts up the Box of a Paſſenger be- 
a Sta e e the Maſter, as ſoon as he knqws of it, ſays, That he is already full, and 
refuſes ho take the Charge of it, the Mafter ſhall not be liable; Ruled upon Evidence. 2 Show. 
an yet the Party fag be wil hife, Ge. if be bs robbed. the Hoſt i. diſcharged; for thy it 
| Vet. 7 & WUL min⸗ Sc. 11 Ne be ed, the 3 for thig ve 
ro. Jac. If a Man delivers Goods to a common (e Hoyman; who is a common 
| E Carrier of Goods, to carry them to a certain Place, 4nd pays him according 
4 — 1. tathe Cuſtom for the Carriage of them, and after for Default of goad keep- 
3 ing they are loſt ; an Action upon the Caſe lies againſt him; for by the com- 
9 — mon Cuſtom of the Realm he ought to have kept and carried them ſafcly. 
of ; a : 


Value are put into a Lighter to be conveyed from the Ship ta tlie Quay, it is uſual for the Maſter 
to ſend a competent Number of his Men to look to wig thre Þ that if any of the Goods 
are loſt or imbezilled, the Maſter is anſwerable, and not the Wharknger; but if ſuch Goods are 
ſent aboard a Ship, the Wharfinger, at his Peril, mutt take Care to preſerve them. Molloy 214. 
Said to be ruled at Guildhall, per Helt Ch. Juſt. So if he does not pay him, or make any Agree- 
ment; for the Carrier may have his Qzan/um Meruit. Cro. Jac. 263. Sid. 36. Bre. 4tion on the. 
Caſe 48. 2 Shaw, 81, 129. * | | | | 


Dm 


®1f the Wharfnger takes Oharge of the Goods, any loſes or ſuffers then ETD 
AL Cables an A — r OY Ea Mn IE 7 
Rol. Abr. 3 If a Man delivers Goods to ſuch common Hoyman, to carry to a Place, 
_ Hob-1* and after delivers them hong of good Value) to another to keep ſafely in 
Oe, Jac: the Boat, and does not diſcharge the Hoyman, and after they are loft through 


e - Negligence, an Action on the Caſe lies againſt him. 
nme. | The, Pl „ „ . b 
AI Burr. 2399, 1 Term Rep, 22, 33. 3 
| Sid. 36. If A. delivers Goods at York, to B. er is a Water-Uarrier between 
| 


Fide Rol. Hull and London) to carry them from Hull to London ; though the Agrec- 
r.. 8. ment is to carry the 3 from Hull to London, and no Mention is made 
Jhon-149- of the Carriage to Hull, yet if the Goods are loſt, H. ſhall anſwer for 
_ them: for upon his general Receipt uf them at Zbr#, he is liable. . 
1 Ik a Merchant lades Goods aboard a Ship, to be tranſported at a rea- 
ſionable Reward of Freight ta he paid to the Owners, and in the Night- 
| time, while the Ship rides in the River Thames, notwithſtanding a com- 
; *Page345 * petent Number of Men are left aboard far the Guard of the Ship and 
N a 2ods, yet ſeveral Perſons, under the Pretence of Preſſing Seamen, ſeize 
23 = . on the Men aboard, and take away the Goods; an Action will lie againſt 
| wu Sluce, the Maſter, for in Effect he is paid by the Merchant, for the Merchant pays 


Merchant 


i 


{ 


| | adjudged, the Owners, and the Owners pay the Maſter; fo that the Money of the 


* Þ» þ i 
4 ' : 


N 


Merchant is but handed ever by them to the Maſter; adjudged 1 and faid; dog at, 
5 though by the Admiral Cs; the Maſter is not chargeab pro Danmo _—_ 
fatali, as in Caſe of Pirates, Storm, Cc. where there is no Negligence fe ram 

mlt not be meaſured by the Rules of that Law. 


mt, 133 & 8 Mod. 853. 505 il=yeported; 2 Lt: Raym- 918. Stra. 15. 4 Lev, 69. 0 
7 

F {c) ARjon agaaſt the Bargewamy @) Bu 
8 n 

how, by the Marne Law he all have Average, Gx. vide Molloy $46. and the Head of Ware 


| Frople in their Dealings, and to prevent Carriers, who are often intruſted 


ü 77 of N to have made (e) a ſpecial Acceptance: Ruled by % N Nenn 


. GG * _— 
* 


. ” * 
J { 
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in him; yet becauſe the Ship was infra Corpus Comates ( a) this on — 1 
. 


3 Lev. 259. 8. Q cited, and Half Cb. Juſt. ſaid, The Maſter is chargyine in reſpe& of his Wagen, 
and the Proprieters in reſpect of his Freight. Molloy 209, 2 0. 8. C. For he mit Tee all Things 
forth-coming which are delivered to him let what will happen; the AQ of God or an To 
Perils and Dangers of the Sea only excepted ;, but for Fire, Thieves, &c. he muſt anſwer. © | 

an Action againſt a common Hoyman from Falren to London, the Defendant pleads, that the B 
and Good er Thamijan were ſunk and loſt, whſqve hoc, that they were loſt tro defetin bone C 


Se, and Iſſue thereupon joined. | | f "FS 
| 1f A. and fevers] others wake their Paltage in 4 Fer) Beat, and_beldg 


upon the Water a Tempeſt ariſes, ſo that they are in much Danger of being a But. 488. 
drowned; upon which, to preſerve their Lives, ſeveral of the Good 5ds were 2 Ld-Raym 
caſt over-board, among which, a Pack of Goods of 4:'s of great Value is BY %. 
1 


dd Merchandize, (F) So if any Paſſenger, rx neceſſitate for the Safeguard of his Life, throws it overs 


board, no Action lies againſt the Bargeman. 12 Co-. 63. But it ſeems ſettled, notwithſtanding 
theſe Caſes, that a Ferry man who carries Goods for Hire, ſhall anſwer for the Goods though rob- 


cauſe for his Hire he runs the Venture of the Voyage. Vick Allen . 
I: is clearly refolved, that if a Carrier be robbed be Thall anfirer the Va- S 1p. 1p 


ded of them, for-though he throws them over-board to ſave the Lives of the Men inthe Boats bes , 


Jae of the Goods, for he hath his () Hire, which implics.an Cory 4 Co. 
for the ſafe Cuſtody and Delivery of them, which charges him at Owen 57. 


: _ » . » * : S745 | 8 Co. 3. 
Events ; and this Political Ioftitution was introduced the better to ſecure Rot. Ab, 


with Things of the greateſt Value, from confederating with Robbers, Gr. 
; , 367, Rob 


Hob. 15, 18. Oro. Jac. 162, 330, 331. Bulſt. 286. Sid. g6. Mod. 85. 8 Ld. Rays 
17 . 121. 4 Sand. 388 Paton 54 pe. 462. *y 25 liable 2 re of his 
ward, and not of the Hundred's being anſwerable over to him; for the Hundred is liable by the 
Statute of Muc haſter, but he was ſo at mon Law A Holt Ch. Juſt. Salk. 143˙ LCN. 
646. 5 Mod. 455. Carth. 487 Comyns 100, 18 Mod. 4289. 
So if 4. delivers a Box to a Carrier to carry, and he afks what is in it, Allen 58. | 
and A. tells him, a ER and Tobacco, and in Truth there is 1000. be- A and 
ſides, yet if che Carrier is robbed, he ſhall anſwer for the Money; for 144. 
was not bound to tell him all the Particulars in the Box, and it was the 


* 


g * 


Rell at the Nrfo Prius at Guildhall ; but in egard of the intended Cheat now ſettled 
io the Catrier, he told the Jury, they night cohſider of it in Damages; that with- 
but yet the Jury gave the Plaintiff 97“. Damages, abating 34. only for 9utaſpecial 
Carriage; quod darum videbatur Circumflantibus. = . he _— 
- mall be lia- 


| Ui Vent. 288. 5 Keb. 145: Vide Dod. & Stud. 136: and Hend of Iv and Innkrepers, and ſee Stra. 143. 


but i A. being a common Carrier,-revelves:by-his Book-keeper from C 


: Ca 7. 
the Servant of B. two Bags of Money ſealed up, containing, as was told 9777 | 
Morrice. 


him, 2007. and the Book-keeper gives a Receipt for his to this 
Effect, Received of, ec. two Bags of Money ſealed up, ſaid to contain 200h And heike 


' which I promiſe to diver on ſuch a Day at Exeter, unto——he to pay los Point ſaidts 


r Cent. for Carriage and Riſque; though the Bags contain 450). and the have been 
Fand is robbed, be ſhall be anſwerable only for 200l. for this is a parti- ſo ruled be 


the ſame 
Plaintic 


war Undertaking; and as it is by Reaſon of the Reward that the Carrier Ahe ang - 


e ARRI E N S. 


Page z 46 is liable; which when the Plaintiff endeavours to defraud him of, it is 


e ot dis Intereſt in 


4 Co. 83. 


baut reaſonable he ſhould be barred of that Remedy which is only founded 
© on the Re war. | n 


7 FIR 
i ©, ok 
R 1 FY 


—— _____ — — 5 „ 
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the Things delivered to 


is Charge. 


es Lit. 89. A Carrier who hath Goods delivered: to hini; undertakes for his Hire to 


#1H-6-60- purpoſe; yet he hath ſuch a ſpecial limited Property; that h 15 
Bulgt. 2x1, Furpoſe; yet he hath ſuch a ſpeclal limited Property, that he may bring 
+ gp Trover and Converſion againſt a Stranger that 3 them away, or he may 


' Mod. 30. ſue the Hundred when robbed of them; becauſe he is acſwerable over in 


Sand 45. Damages to the abſolute Owner. 


'Yelv- 44. fs | | | | . „ ü 
Df S8o a Carrier by reaſon of his Poſſt ſſion; atid this ſpecial kind of Pro- 
P . C. 167. 
| 8 s committed to his Charge. J 

Allſo a Carrier by not delivering the Goods, or by imbeziling of them, 


8. P. C. 25. cannot be guilty or Felony z but if he opens a Pack and takes out Part of 
alt. c. 19%» the Goods, with an Intent to ſteal that Part; he is guilty of Felony; for a 


= bo Poſſeſſion of Part diſtin from the Whole was gained by Wrong, and not 
Hawk. P. ©. delivered by the Owner; alſo it was obtained baſely; fraudulently and 


90. elandeſtinely, in hopes to prevent its being diſcovered at all, or fixed upon 


Wn EP yo N. when diſcovered. | gs WL 
H. P. C. 62. So if a Carrier, after he has brought che Goods to the Place * | 


Inſt. 107- take them away again ſecretly animo furandi, he is guilty of Felony, be- 
ro. Coron. (uſe the Poſſeſſion which he received from the Owner being determined, 


Hawk 90. ger. . 183 


. . 18. b. qicted generally, as having ſtolen his Goods; ſo by reaſon of this ſpecial 


IG e if the Owner, with an Intent to make the Carrier anſwer for 
Exo. r 


EI. 336. them, fraudulently and ſecretly takes them away, he is guilty of Felony, 
8. P. O. 26. a. and may ke indicted generally, as having ſtolen his Goods; for the Injury 


Fr Yu altogether as great, and the Fraud as baſe, where they are taken away 


H. F. C. . by the Owner, as by a Stranger. 


- 


„ 6 Aan.c-29. © ſhal 


Kelw. 70. . | | 17 ht 
Hawk. P. C. — — — 5 


age 347 * 2 Df the Regulations Carriers are under by 


- Atts of Parliament, with reſpeit to their Car⸗ 
- riages, and the Prices they are to take. 


See Ling BY Y the'5 Ges. 1. cap. 5 it is enacted. « That no Waggon travelling 


2.6. 12- « for orſes, either at 


ire ſhall go, or be drawn with more than fix 


2 8 W. 3. 4 1 or in Pairs, or Side ways; and that no Cart travelling for Hire 


Go OM go. or be drawn with more than three Horſes, under the following 


9 Ann. c. 18.“ Penalties, 7. 6. That if any travelling Waggon for Hire ſhall go or be 


. andaGeo.t. drawn with more than fix Horſes, that the Owner or Driver of ſuch 


6s Waggon 


deliver them fafely; and he hath the Poſſeſſion of them for no other 


pert , may have an Appeal of Larceny againft one who robs him of the 


SS © PP ESE @ © = a 


— — 
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„ Waggon ſhall forfeit and loſe all the Horſes" above fi in tlie Wagzon, 4.6 
„ with all Geers, Bridles, Halters and Aceoutrements, to the ſole Uſe and 15 Geo 8. C. 


« Benefit of any Perſon or Perſons who ſhall ſeize or diſtrain the ſame; and 7 r Par 


« if any Cart travelling or carrying for Hire ſhall go, travel, or be drawn poſe, 

« with Mon than three Horſes, t q the Owner on Driver of ſuch Cart fo Rawk FG 
„ travelling for Hire ſhall forfeit and loſe all the Horſes above three, (4) 10. 
» with all Geers, Bridles, Halters an Accoutrenients, to the fole Uſe and d 3.5 l 
* Benefit of any Perſon or Perſons who ſhall ſeize or diſtrain che ſame. ., Carmen 


| ah hs i ape: es bp ding in 
Carts, not mn ce perſon on Foot to gulde them, foffeit 168. 6r within ten Miles of Ede | 


24 Geo. 4. c. 43- f. 8.a general Prohibition of it. 4) Geo. 2. c. 16. f. 2. go Ged. 4. c. 24. ſ. 9. Fide 


6Gev. 2. C. 6. 14 Geo. 2. c. 42. .. 6. 18 Geo. 4. C. 33. ſ. 3, 4» 7. 16 Geo. 2. C. 29. 26 Geo · $ © Jo» 


1.46. 30 Geo. 2. c. 22. 1.4, 5. go Geo. 2. c. 48. 1. 13. (a) Four, by 16 Geo. 8. c, 29, 


_ « Provided, That the Perſons making any Seizure ot Diſtreſs for any of 
« the Penalties hereby incurred; ſuch Perſon or Perſons ſhall deliver the 
» Horſe or Horſes, or other Things fo ſeized or diſtrained, into the 
« Cuſtody of the Conſtable, or Tome other Pariſh Officer of the ſame, 
next or adjacent Town or Pariſh where ſuch Diſtreſs or Seizure is made, 
(ho are e required to recelve into their Cuſtody, and ſafely to keep 
the ſame) till the Perſon or Perſonz who made ſuch Diſtreſs or Seizure, 
« ſhall make Proof upon Oach before ſome Juſtice of the Peace, of the 
« Offetice committed; and the {aid Juſtice or Juſtices before whom tuck +. 
« Proof is made, are hereby required to iſſue their Prerept to ſuch Con- Ys: 
v ſtable or Pariſh Officer, immediately to deliver the Hort: or Horſes, e 
„other Things T2 forfeited, to the Party or Parties who ſeized or diſtrained ' 
„the ſame, to and for their ſole Uſe and Beneflt, paying ſuch reaſonable 
1 Ga - keeping and ſecuring ſuch other Thing, as the ſaid J uſtice 
4 ſhall direct.“ W — 85 | 
Allo it is enacted by the ſald Statute, '* That no ſuch die ee - 
for Hire, having the Wheels bound with Streaks or Tire of a leſs Breadtk 
* than. two Inches and a Half when worn, or being ſet or faſtened on with 
* Roſe-headed Nails ſhall go, or be drawn with more than three Horſes; 
„ every ſuch O'xner or Driver of any ſuch Waggon, being ſo bound with 
Tire or Streaks of a leſs Breadth x Py, two Inches and a Fralf when worn, 
or if of a greater Breadth, ſuch Tire or Streak ſhall be faſte ned on with 
* Roſe-headed Nails, ſhall forfeit and loſe all fuch Horſes above the Num- 
ber of three, with all Geers, Bridles, Halters and Accoutrements, to be. 
* ſeized and diſpoſed of as aforeſaid. e, 
And that if any Perſon or Perſons ſhall or do hinder, or with Force 
* or otherwiſe attampt, or endeavour to hinder or obſtruct the Seizing, 
Diſtraining, Taking or Carrying away of any Seizure or Diſtreſs, or 
Matter 8 ſeized or diftrained for any the Penalties or Forfeitures 
* incurred, of to be incurred or forfeited by Virtue of this Act, or ſhall 
" * reſcue the ſame, or ſhall uſe any Violence to the Perſon or Perſons con- 
© cetned in making ſuch Seizure or Diſtreſs, each and every ſuch Perſon or 
* Perſons ſhall upon due Proof made upon Oath, by one or more credible 
" Witneſs or Witneſſes, before one or more Juſtice or Juſtices of the 
Peace for the County wherein ſuch Offence is done, be committed by 
the Juſtice or Juſtices to the common Gaol for the ſaid County for three 
* Months, there to remain. without Bail or Mainprize, and ſhall alſo loſe 
" 2nd forfeit for every ſuch Offence the Sum of 100. to be levied and re- 
covered by Diftreſs and Sale of the Offender's Goods and Chattels, by 
* Virtue of a Warrant under the Hand and Seal of ſuch Juſtice-or Juſtices 
(who is and are hereby authorized and required to grant the ſame); and 


un eaſe che ſaid Penalty be not paid within three Days aſter ſuch Diſtreſs 
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CARRIERS. 


.  * made, then it ſhall and may be lawful to and for the Perſon or Perſons fo. 
« diſtraining as aforeſaid, to ſell the Goods and Chattels fo dit ained, 
T rendering the Overplus to the Owner or Owners, the Charge of ſuch 
-— * diftraining and ſelling being firſt deduted.”” 
e Provided, That nothing in this Act ſhall extend, or be conſtrued to 
& exiend, to ſuch Waggons, Wains, Carts or Carriages, as are or ſhall be 
4 vp employed in or about 5 1 or manuring of Land, and in the 
„ * carrying of Cheeſe, Butter, Hay, Straw, Corn unthreſhed, Coals, Chalk 
Voor any one Tree or Piece of Timber, or any one Stone or Block of 
Marble, Caravans, and the covered Carriages of Noblemen and Gentle- 
men for their own private Uſe, or ſuch Timber, Ammunition or Artill 
as ſhall be for the Service of his Majeſty, his Heirs and Succeffors,” 
© Note; In the Statute 6 Ann. i 5 9 Ann. cap. 18. which prohibit 
the Drawing with more than five Horles, there is this Proviſo, Except only 
where ſuch five Horſes ſhall not be ſufficient to draw ſuch Cart or WA on 
up any ſteep Hill, or out of any foul Place; in which Caſe it ſpall be lau- 
ful to join any Horſes from another Cart or Waggon then travelling that 
Road, with the Conſent of the Owner or Driver al Lich Cart or Waggon, to 
help ſuch inſufficient Horſes up ſuch ſteep Hill, or out of ſuch foul Place. 
As to the Regulation of the Prices of CIFTUge of Goods, by the 3 V. 
e Juſtices of the Peace of 


, 


Gulag kf M. cap. 12. ſect. 24. it is enacted, That t 


more than every County, and other Place within the Realm of England, or Domi- | 


e po nion of Wales, ſhall have Power and Authority, and are hereby enjoined 
SED Fu and required at their next reſpective Quarter or General Seſſions after 
Juſtices of after Day, yearly to aſſeſs and rate the Prices of all Land Carriage of 
the City of „Goods whatſoever, to be brought into any Place or Places within their 
— 4 « reſpective Limits and Juriſdictions, by any Common Carrier or Way- 
Rates & w=—_ and the Rates and Aſſeſſments ſo made to certify to the ſeveral 
carryin | 

Goods A « which all Perſons may reſort for their Information; and that no ſuch 


__ * * common Waggoner or Carrier ſhall take for Carriage of ſuch Goods and 


cc 


Bftminfter, © Merchandizes above the Rates and Prices ſet, upon Pain to forfeit for 


Geo. 2. every ſuch Offence the Sum of five Pounds, to be levied by Diftreſs and 


| _ 22-ſ. 3- Sale of his and their Goods, by Warrant of any two Juſtices of the Peace 


* where ſuch Waggoner or Carrier ſhall refide, in Manner aforeſaid, to 


+ C . : . the Uſe of the Party grie ved“. 


fioners for 


regulating the Navigation of the Thames, to rate the Price of Water-Carriage, 24 Geo. 2. c. S. ſ.9. 


——Penalty for taking above the Price. 16i4,——W hat Rate to be paid for Carriages attending 
Soldiers on their March, 33 Geoz-2. c. 8. ſ. 25. 


The Laws prohibiting the Carriage of exceſlive 


Loads of Meal, Malt, and Coals, within ten Miles of the Cities of London aad Weſtminſter, repealed 


11 Geo. 3. c. 51. ſ. 4. . , 


— 


mew "CERTIORARL 


(A) Out of what Court it Jſues; and herein 
. of the Diſcretionary Power of the Court of 
- King's Bench in granting, denying and 
(B) To what Courts it lies. 331. 


(C) cu here 


ayors, and other chief Officers of each reſpective Market-Town, to | 


VVT 

e Where it is neceffary, or the Record may be 
removed without it. 352. | 

0) What the Party, who applies for it, muſt do 


be bekore it is granted. 37 5 

the (C) Where by Acts of-Parliament the Court of 

i: WM King's Bench is refirained from granting it. 

tle- Me ͤ ̃ 465 „ Ne OT ROWTY SORE. 

ery, 7) To whom it ought to be directed. 355. 

1 6 how far it is a Superſedeas to the Court below. 

wy 0 Fn what Manner it is to be returned. 357. 

= ih here the Record thall be ſaid to be removed. 

5 0 Dethe Proteedings ot the Superior or Inkerior 

FF. Court after the iſſuing out of the Certiorari. 359 

after (a) Out of what Court it Jues; and herein 
xo WW of the Diſcretionary Power of the Court of 
Vas King's Bench in granting, denying and 

ven „ ee 1 


uch A is an original Writ ifluing out of Gen. or the g. cn 


er Officers of (a) Inferior Courts, commanding them to return the Court of 
5 Records of a Cauſe depending before them, to the End the Party may Chancery 
+ aan lue the more ſure and ſpeedy 2 before him, or ſuch other Juſtices ee * 
u he ſhall aſſign to determine the Cauſe. _ os 73. 86 tha 
5 | | 5 Kin 
teach; as if in an Action of Debt brought in the Common Pleas, upon a Judgment in B. 


$ 
R. the 


8.1 Defendant pleads Nel rie! Record, the Plaintiff may have a Cerfiorari out of Chancery to ſend the 
ending lecord thither; and the ſame may be ſent after by Mittimus into the Common Pleas, notwith- 
ceſſive kading the general Rule, that Records in B. R. ſhall not be moved out of that Court into any 
e 


cher Court. Cro. Car. 297. Dyer. 187. 4 Inft. 73. So if in an Action of Deb he in an 
aferior Court upon a Bond, the Defendant 5 ry” that the Plaintiff had recovered in B. R u 

he ſame Bond; and the Plaintiff replies Nu! tiel Record, and thereupon Iſſue is joined gued habetur 
« Rcerdum, the Record in B. R. may be certified into Chancery, and from thence ſent by Mittimus 
vthelnferior Court. Sand. 97, 99. Sid. 223, 329, 330» 2 Keb. 205, 249, 278. | 


| 


Tre Court of King's Bench has a Superintendancy over all Courts of an 
liferior Criminal Juriſdiction, and may by the Plenitude of its Power 


' 


elf; and where ſuch Certiorari is allowable, ought of Right to award it 
Uthe Inſtance of the King, becauſe every Indictment is at the Suit of the Vent. 63. 
\ng, and he has a Prerogative of ſuing in what Court he pleaſes. Mod. 41. 

* | 10 Mod- 
% 78. 12 Mod. 390, 403,601, 645- 5 & 6 W. & M. c. 11. Ld. Ravm. 216, 469, 580, 608. Salk, 
6.9 180. pl. 17. 2 Ld. Raym 971, 1203, 1515+ 2 Hawk P. C. 287. | 


2rein 
t of 
and 


%retionary Power in granting or refuſing it at the Suit of the Nefendant , C. 5 28. 
N hereto jt is laid dawn as a general Rule, that the Court will * 
. | 155 never 


here 


King's Bench, directed in the King's Name, to the Judges or @) "Th 


mrd a Certiorari, to have any Indictment removed and brought before Page 350 


But though the Court is to grant it at the Suit of the King, go it has a 2 Hawk. P. 
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pl. 2. 149. neter grant it for the Removal of an Indictment before Juſtices of Gaol. 

pl. 15- 159. Delivery, without ſome ſpecial Cauſe; as where there is juſt Reaſon to aps 

o = 181. prehend that the Court below may be unreaſonably prejudiced apainft ho 

Kab. 8 Defendants or where there is ſo much Difficulty in the Caſe, chat the Judge 

below defires that it way be determined in the King's Bench ; or where 

the King himſelf gives ſpecial Direction that the Caule ſhall be removed; 

or where the be to be for a Cauſe not properly Criminal. 

Sid. 54. Neither will the Court of Kings Heuch ordinarily, at the Prayer of the 
2 Hawk. P. Defendant, grant a Certicrari for the Removal of an Indictment of Perjur 

Cap. , Ok rio ave en, ee 2 al 
TY or Forgery, or other heinous Miſdemeanor ; for ſuch Crimes-deſerve a 

4 poſſible, Diſcountenance, and the Cer1i5rari might delay, if not wholly dif- 

courage the Proſecution. ' | 55 „„ 

Nor will che Court of . Bench grant it for a Conviction of Recu- 

2 Hawk. P. ſancy on a Default at che Seſſions, becauſe by the Statute ſuch Conviction: 

C. 287, 288. are to be xemoꝶ ed into the Lxchequer, and Proceſs on them is to go from 


Ky — 6— 


| Salk. 145. SJ 
pl. 5. 8 thence. 


; A was 3 but in the Duke of Fer#'s Caſe, Vide Head of Papilt and Popiſh Reciſarl, 

2 Hawk. P. - Alfo it is ſaid to be a good Objection againſt OY a Certiorari, that 
— _ Iſſue is joined, and a /:n:re awarded for the Trial in the Court below. 

I 47 5 · e Ee j Roy ne | : 

A Certiorari ſhall not be granted to remove an Indictment or A peal af- 
Salk. 149. ter a Conviction, unleſs for ſome ſpecial Cauſe; as where the Judge be- 


I 27 17. low is in Doubt what Judgment to give. 1 5 9 
44 TJ ĩ ĩ oo TIES. Ke 
1 320. Ld. Raym. 137. 3 Ld. Raym. 991, 1372. Stra. 610. | : | 
4 Sid. 296- But it hath been adjudged, that a Certiorari for the Removal of a Pre- the 
we | 2 Keb. 81. ſentment before Juſtices in Eyre, of a Matter which is inquirable and pu- pri 
. e niſhable by the Foreſt Law only, ſhall not be rome before, but only at- that 
105 n ter Conviction; for if it ſhould be granted before, the Offence ſhould be Cu 
4 diſpuniſhed; but it may be granted after Conviction, in order to give the 
4 Party, the Right of whoſe Freehold is concerned in it, an Opportunity ſo 3 Ke 
| - 'far to traverſe it. SM „ 55 3 Te 
3 2 Hawk, P. The Court has refuſed to grant a Certiorari to remove a Recognizance A 
1, C. 288. of Appearance before Juſtices of Oyer aud Terminer, Ic. becauſe the "40 
ws Court below is moſt proper to judge upon the whole Circumſtances of the r. 
M Caſe, which are equuably to be confidered, whether it ought to be eſtreated (ric 
A . | | Nat | i | | 
we 2 Hawk, P. By a Rule of the King's Bench, no Order of Commiſſioners of Sewers A 
— 4 C. 288, is to be filed without Notice io the Parties concerned; neither will the ig; 
| Court ſuffer the Return of a Certiorari for ſuch Order to be filed, witt- of 6 
# out hearing Affidavits of the Facts; whereon if the Matter appear doubt- 
. ful, it is uſual in order to a Trial of feigned Iſſues, and after ſuch Trial, PE 


| (a) n either to file the Return, or ſupercede the Certiorari, and grant a Procedin. 
| 2 Keb. ges. 4%, and give (a) Cofts, Qc. as ſhall appear to be moſt reaſonable. 
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ch) Co what Courts it lies. ages: 


T HE Curts of Chancery and King's Bench may award a Certiorari to 8. P. O. 70. 

remove the Proceeding from any Inferior Courts, whether they be Salk. 144. 

bol an antient or newly created Juriſdiction, (a) unleſs the Statute or Char- PL 3. 146. 
0 4 ho FER BIS EET eta WS Pl. 7. 148. 

| ter, which creates them exempts them from ſuch Juriſdiction pl. 13. 

5 6 | Lud. Raym. 


252,454. Carth- 421, 491. Sn 7 See 12 Mod. 386, 643. 2 Ld. Raym. 836. 7 Mod. 


i 3 Salk: 79. pl. 4. 2 Lev. 86. Lev. 312. Cro. Car. 265. 3 Mod. 93. 12 Mod. 145. 
a) As the Statutes concerning the Commiſſioners of Gambridge/hire Jena, &c. as ſald by ſome to 


aye done. 8d. 296. C, 2 Keb. 43, 22. 


And therefore it, is agreed, that the King's Bench may award ſuch Cer- 

tirari to Juſtices in ( Eyre, or of (e) Gaol- Delivery, or of a (%) County (8) Sid. 226. 

Palatine, and to the 85 College of Phyſicians, having a ſpecial Power by 2 Keb. 81. 

Statute to impoſe Fines, Cc. and to Juſtices of the Peace, Cg. even in 4 Jo 294. 

ſuch () Caſes, which they are impowered by Statute finally to hear and ms 

determine; and to (&) Commiſſioners of Sewers, for the Clauſe in 13 8 3 Mod. 

Eli. cap. 9. That ſuch Commiſſioners ſhall not be compelled to make any Return 229. 

of their Ordinances, (i) has been conftrued to intend only to exempt them 2 Lev. 223. 

from returning their Orders into Chancery, as by the Statute of 23 H. 8. _ 146. 

4 5. they were obliged to do. = 1 15 1 

| Salle. 14. 1 | 5 Mod. Mod | bl n IE IE 
406 I 3. | \ T3 148. pl. . 1485. pl. 6. 

An March wr Tag 100 : (A) Mos 44, 45. Lok Vent. 56. FO 1 


Alſo, it ſeems ſettled at preſent, that a . lies to the Courts of 


the Gingue Ports, to remove an Iadictment from thoſe Courts, and that the Cro. Car. 


Privilege of the Cingue Ports, which they have enjoyed Time out of Mind, 253, 291- 
that the King's Writs do not. run there, is to be intended only of Civil (7) _ Abr. | 
Cauſes between Party and Part. | SE Mile 1. 
3 Keb. 154. O Cro. Eliz, 910, Palm. 54. Cro Jac. 531. Sid. 432. Hard. 475. Doug · 749. 
3 Term Rep. 658. 55 0 I | 75 | 
Alſo a Certiorari lies from the King's Bench to the Courts of Grand Seſ- 2 Hawk. 
fons, and to other Courts in Vules, whether in the old Wei/þ Counties, or E, C. 287. 


n the Lordſhips Marches ; and whether ſuch Indictments be for inferior . 8 


Crimes or for Felony. juriſdiction 

X | ; | es. 1 In general. 
Alfo ities to remove an Indictment from any Court of i ee CE 
licion in London or Mi44l:/cx ; but by the City Charter only the Tenor P. C. 244- 
of the Indict ment ſhall be removed. | | Ie i 


f (C) Where it is neceſſary, or the Becord may *Page352 


be removed without it. | 
If. Juſtice of Peace, or other Judge of Record, having taken a Recog- Vide 2H 


Vzance or Inquiſition, or recorded a Riot, or done any other executory p. C. 290. 
Auter, ti!) continue in the Commiſſion without [Interruption the King's and ſeveral 
Rach may, without any Certiorari, receive the. Record from his Hands; Authori- 
al the Clerk of the: Aſſizes may, without Cartiorari, bring in the Records ties there 
i grins on the Death of the Iuſtices; but the Executor of the Judge . 

e $790 ee eee cannot 
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cannot do it without Writ; neither can a Record executed, as by Acquit- 

ral, S. be brought into a higher Court without Writ; neither can a fu. 

tice who is out of the Commiſſion at the Time, nor one who has berg 
out, and is reſtored, certify any Record without Writ. ER 


* 


* 


— 2 2 
a. * - — 


— 


of (D) What the Party, who 9pplies for it. m 
2 e do before it is granted, 1 wh 


D Y the 21 Fac. 1. cap. 8. ſect. 6, 7. All Certiorari's for Indictments 
* of Riots, Forcible Entry, or Aſſault and Battery, at any Quarter- 
« Seſſions. of the Peace or otherwiſe, ſhall be delivered in open Court, and 
the Defendant ſhall; before the Allowance, become bound to the Proſc- 
© cutor in 10l. with ſuch Sureties as the Juſtices at their Quarter-Seſſions 
. * ſhall think fit, to pay to ſuch Proſecutor ſuch Coſts and Damages as the 
Juſtices of che County, Oc. ſhall think fit; and in Default thereof it 

* ſhall be lawful to proceed, ſuch Certiorari notwithſtanding.” —_ 
And the like Recognizance in the Sum of gg. is required by 13 & 14 
Car. 2, cab. 6. on Certiorari's for Indictments on that Statute congerning 

M the Highways. 5 | 

Keb. 225. Thele Statutes do not extend to all Indiftments at Seſſions in general, 
28 lk. 526. but only to thoſe particular ones therein mentioned; but thi Deſeck was in 
= „ © great Meaſure ſupplied by the Rules of the Court 5 King's Bench, 
4 2 which, upon the Removal of an Indictment from London to Middleſex, re- 
| uired a Recognizance from the Defendant, to carry down the Record to 
rial the ſame Term on which the Certiorari was returnable, or the Sittings 
after, and on the Removal of an Indictment from other Counties, requir- 

g ed ſuch Recognizance for a Trial at the next Aſſiſes. | 
10Mod-193, And agreeably hereto it is enafted by 5 W. & M. c. 11. and 8&g V. 
205, 278. 3. cap. 33. That all Parties indicted at a General or Quarter Seſſions 
* of the Peace, proſecuting a Certiorari, before the Allowance thereof 
| « ſhall firſt find two ſufficient Manucaptors, who ſhall enter into a Re- 
«* cognizance in the Sum of 200. before one or more Juſtices of the 
« Peace of the County or Place, (or elſe before one of the Judges of the 
Kings Bench, in which Caſe ſuch Judge ſhall make Mention of it 
under his Hand on the Back of the Writ) and the Recognizance ſhall 
_ © be with Condition, at the Return of ſuch Writ, to appear and plead to 
t the Indiftment or Preſentment in the Court of King's Bench, and at 
his own Coſts to procure the Iſſue that ſhall be joined upof? the ſaid 
. ___ * Indiftment or oa or any Plea relating thereto, to be tried 
at the next Aſſiſes for the County wherein the 61 was found, 
Page zs 3 « * after ſuch Certiorari ſhall be returnable, if not in London, Weftminfter ot 
Midaleſas; and if there, then to cauſe it to be tried the next Term after 
« wherein ſuch Certiorari ſhall be granted, or at the Sitting after the ſaid 
« Term, if the Court of King's Bench ſhall not appoint any other Time 
« for the Trial thereof; and if any other Time ſhall be appointed by the 
« Court, then at ſuch other Time; and to give due Notice to the Proſe- 
© cutor or his Clerk in Court; and alſo that the Party er Parties proſe- 
« cuting ſuch Certiorari, ſhall appear from Day to Day in the ſaid Court 


7 


* of King's Bench, and not depart till he or they ſhall be diſcharged by 


d the ſaid Court; and ſuch Recognizances, Cert:orari's and Ladiftments, 
- « ſhall be filed in the King's Bench, and the Name of the Proſecutor, 
in = he be the Party grieved or injured) or ſome publick Officer, en- 


« 


* ſuch Gertiorari, being the Defendant, ſhall not before Allowance there! 


* procure 


orſed on the Back of the Indictment; and if the Perſon profecutin? 


SSE SLF S S 


| C E 1 | 1 0 R A R L 


« nrocure ſuch Manucaptors to be found as aforeſaid, the Juſtices of the 
« | ſhall and may proceed to Trial of the Indictment notwithſtanding 
« ſuch Certiorari- e i % on, OTTER LEE | | R 
And it is further enacted by the ſaid Statute of 5 6 6 V. & M. cap. 11. 
« That if the Defendant ee lock Certicrari be convicted, the 
® King's Bench ſhall give reaſonable Coſts to the Proſecutor, if he be the _ 
4 Party grieved or injured, or be a civil Officer, who ſhall proſecute on 
Account of any Fact chat concerned him as Officer to proſecute or pre- 
„ {-nt; which Coſts ſhall be taxed according to the Courſe of the ſaid 
„Court; and the Proſecutor, for the Recovery of ſuch Coſts, ſhall within 
« ten Days after Demand made of the Defendant, and Refuſal of Pay- 
„ment on Oath, have an Attachment granted againſt the Defendant bythe 
« {xd Court for ſuch his Contempt, and the ſaid Recognizance ſhall not 
4 be diſcharged till the Coſts ſo taxed ſhall be paid.“ Is De 185 
And the like in Effect is enacted by the ſaid Statute of 5 6 V. & M. 
00. 11. concerning the Removal of Indictments by Certiorari, within the 
Counties Palatine of Ghefter, Lancaſter and Durham. "be 
In the 3 of theſe Statutes, the following Points ſeem moſt 
remarkable, _ | es ITY | 
That notwithſtanding the expreſs Words are, That Juſtices may pro- Keb. 225. 
ted to Trial, fc. if a proper Recognizance be not given, notwithſtand- Sid. 70. 
ing ſuch Certiurari, yet they will be in Contempt if they make no Return 3 8 
wt, for all Writs muſt be obeyed, unleſs good Cauſe ſhewn to the con- 7 


"Tha theſe Statutes tend only to Certiorari's procured by Defendants, 6 Mod. 246, | 


and e thoſe procured by Proſecutors remain as they were at Com- 
mon Law. | | 8 I 

That theſe Statutes being in the Affirmative, as to the taking Recogni- 2 Hawk. 
unces, do not take away the Power which the Juſtices of the King's F. C. 292. 
Beck had before; and therefore, if ſuch a Juſtice take a Recognizance 6 564. 
nriant from the Form preſcribed by the Statute, it will be as effectual as 7 4 
before; but it is ſaid, That in ſuch Caſe the Certiorari, if procured by 756. 
the Defendant, will be no Super/edeas, becauſe the Statutes ſeem o be ex- | 
peels, that the Seſſions may proceed notwithſtanding any Certiorar. hrocur- 
* U. Defendant, whereon ſuch Recognizance is not given as is pre» 


That if the Perſons offering to be Sureties appear to be. worth | twenty March 25. 
>; ee 1” 2 Bak. 


Pounds, the Juſtices cannot refuſe them. 
That if there be ſeveral Defendants, and ſome find Sureties, and others 2 Hawk. 
vt, the Indictment ſhall be removed as to thoſe at leaſt who find Sureties, en 9 | 
becauſe they ſhall not be prejudiced by the Fault of others; and, as (a) Keb. 231. 
lome ſay, it ſhall be removed as to all. nt — 
That in the taxing Coſts, thoſe only are to be conſidered that were ſub- ALd- Raym. 
ent to the Certiorarſ. X „ 
That the Profecutor, by accepting the Coſts ſo taxed, is not reſtrained *Page354 
aggravating the Fine, becauſc he has a Right to them by the expreſs , Hauk. 
ords of the Statute, but in other Caſes, ifa Proſecutor accept Coſts Bom P. C. 292, 
| * Defendant, he cannot afterwards aggravate the Fine, becauſe having no Salk. 35. 
Right 19 the Coſls, if he takes them at all, he muſt take them in Satisfac- Pr. 5. 
don of the Wrong; after which it is unreaſonable for him to haraſs the ons 5 4 
ant. e os 22 
That notwithſtanding the Condition of che Recognizance be, That the Ik 370- 
Defendant ſhall procure a Trial at the next Aſſizes, yet the Recognizance Me. 
ſhall not ke forftited unleſs the Proſecutor give Rules, c. regs: Salk. 380. 
That after the Recognizance is forfeited for not procuring a Trial, tc. pl. 4 5 
w Motion ſhall be made to quaſh the Toditment, 2 Hawk. 


I P. C. 293 · 
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And the It is enacted by 3 . e M. cap. 10. forts G. againft Deer“ ſtealer: 


like in Ef- That no Certiorari ſhall be allowed o remove any Proceedings on chat 
fect is en- „ AQ, unleſs the Party convict ſhall become bound with good Sureties in 
acted by 4 4 50l. to pay full Coſts and Damages within one Month after the Convic- 


and 5s W. 3 | He | m 
pas: 18 tion ſhall be confirmed, or a Procedondo granted!“ 


26% = 7 


and 5 Ann. c. 14. in relation to Conviction in thoſe Adts of Offences. concerning the Game. Or 


Information concerning the Duties on Hides, by 9 Ann- c. 11. ſ. 47+ 


or of Orders mad 
by 5 Geo. 2. c. 19. 2. Vide Head of Game. . „ 5 MY AD 


SR. FA EY 
* £ 4.4 8 


1 


FI : * 3 
— — — The ER a „ 


® See farther in what Caſes a Cerf7orars is or is not grantable, the Tables to the Statutes, particy- 


larly the O#ave Table, Title Certiorari, 


* > ny! + 


; * » 2 4 1 4 
v8  » 15" * E p 4 


— 


* 
* 
* 


(r) Where by Ads of Parliament the Court 
. of King's Bench is reſtrained krom grant: 


ing it. | | 
— NT che 1 & 2 Hl. & Ma. c. 13. it is enacted, That no Writ of 
a Habeas Corpus or Certiorari ſhall be granted to remove any Priſoner 
d out of any Goal, or to remove any Recognizance, except the ſame Writs 
(a) If a Cer- &« be (a) ſigned with the proper Hands of the Chief Juſtice, or, in his Ab- 


Saen be ® ſence, of one of the Juſtices of the Court out of which the ſame Writ 


taken out © ſhall be awarded or made, upon Pain that he that writeth any ſuch 


in Vaca= „ Writs, not being ſigned as is aforeſaid, to forfeit for every ſuch Writ 


ae bee Pounds? (7 

rene. © ͤ $0374 f . . li SAL Ce He 755% 
dent Term, the Fiat for it muſt be ſigned by ſome Judge of the Court ſome Time before the Eſſoin 
Day of the ſubſequent Term, otherwiſe it is irregular; and the Court, upon Motion, will order 
a Procedenc's; but it is ſaid, that there is no Need for any Judge to ſign the Writ of Certierariit- 
felf, but only in ſuch Caſes wherein it is required by Statute. Salk. 150, pl. 19. 4 Ld. Raym. 
1379. 11 Mod: 174, pl. 16. 12 Mod, 2 3. 2 Stra. 89999. 2 Ki, 


Ad by 5 IF. & M. cap. 45 o „ Pay, tA: ng at the 
&.. © Proſecution of the Defendant, ſhall be granted out of the King's- Bach, 


unleſs the Vacation ſuch Writ may be # ci ants by any Judge of the ſaid Coun, 
IndiAment « whoſe Name-ſhall be indorſ. 

by che Far- © Whoſe Inſtance it is granted. 5 

AY rieV: " tk Die ' woes {fs $03 ih | #17} « * 7 5 85 ; ; : F: . 2 
— Juſtices, Mayors, Sc. or other civil Officer proſecuting as being ſuch.  Bur- Rep. 431- 


++ | is enafted by 7 Geo. 3. cap. 42. ſack. 15. © Every Juſtice of Afar, d 
0 Cheſter, Lancaſter, and Durkem, and great Seſſions in Wale, and Juſtice 
of the Peace, may upon his own View, or Information upon Oath by 
any Surveyor of the Highways, make Preſentment, of any Highvay, 
Cauſeway, or Bridge, not well and ſufficient repaired, or of any otber 
"Papge355 « * Default or Offence, contrary to this Act; which are to be preſentedii 
4 ſuch Juriſdiction, where the ſame do lie, and not elſewhere ; and no Pre- 


G Butby « ſentiment of Indiftwent ſhall be removed by (6) Certiorari, till Indiftmen 


5 * ᷓ 15 „ or Pre ſeniment traverſed, and Judgment given, except where the Duty 
it muſt be © or Obligation of repailing Highways, Cauſeways, or Bridges, may cone 
upon Sug- © In Queflicn; nd every Preſcniment ſhall te as gocd in Law as if 1 
0 ion 155 5 0 b þ 5 5 IS : 


10 


-thereon; and alſo the Party's Name at 


Bas pus > eo. i. ooo»... am. oe. IS Oo 


Cr ER . 150] R A'R 2 


b twelve Men; and for every Default or Offence the ſaid Juſtices ſhall 
« ine, faving Traverſes. And five Juſtices may direct the Proſecution and Affida- 
« th be carried on at the Expence of the County, and to be paid out of the kt when 
general Rates. "USO 3 

; | bo | : ; and it hath 
deen ad;ydged, That if the Seſſions manifeſtly exceed their Aythority in making Orders con- 
cerning Highways, ſuch Orders may be remoyed by Cert-orari into the King's Bench, and 


By the 7 £9 8 V. z. cap. 6, made for the Recovery of ſmall Tithes be- 7 & W. 3. 
fre Juſtices of the Peace, it is enacted, That no Proceedings, or Judg- © 3+ & 4 

« ment by Virtue thereof, ſhall be removed or ſuperſeded by'a | 
„ Certiorari out of any Court whatſvever, u E. the (6) Ti 


« Tithes, Cc. ſhall come in Queſtion. a 


of dhe 9 If the 
| "> arty in- 

RE | | Sos n py ſiſts on any 
Matter of Law before the Juſtice of Peace, which is any way doubtful ;-az on a Cuſtom in a Pa- 
riſh, to be diſcharged of a certain Kind of Tithe, &c, the Order may be removed, within the In- 
tent of the Statute- 2 Hawk. P. C. 289. Nox on the following Proceedings. Bridges. 1 An. ſt. 1. 
. 18. 5+ Hides. 9 Ann- c. II. f, 47- Coaches. 1 G. c. 57.1: 6. Malt. 13 An. ft. 1. c. 2. f. 37. 
Coffee. 10 G. e. 10. f. 42. Woollen ManufaQure. 1g G. c. 23. ſ. 6. Seamen. 1 G. 2. c. 25. f. 15. 
Attornies. 2 G. 2. C. 23. ſ. 25. Turnpikes. 8 G. 2. C. 20. + 16. County Rates. 12 G. 3. Co 29. 2 
21. Houſes of Correction. 17 G. 2. c. 5. f. 31. Swearing 19 G. 2. c. 21. f. 8. Havens. 19 G. 3. 
© 22. .. 5. Coals. 19 G. 2. c. 85. f. 23. 1 558 20 G. 2. c. 19. f. 6.  Artificers. 23 G. 2. c. 13. 
4, Soap, Fee. 23 C. 2. Cc. 21. L 33. Small Debts. 23 C. 2. C- 33. . 4. Bauydy-Honſes. 25 C. 2, 
c. 36. . 10. Clocks and Watches. 27 G. 2. c. 5. ſ. 4 Stealing Lead, &c. 29 G. 2. c. go. f 9, Lone 
an Bridge. 29 G. 2. C- 40. ſ. x Gaming. go G. 2. c. 24. ſ. 20. Militia. 30 G. 3. c. 25. ſ. 58, &c, 
Bread. 31 G. 2. c. 29. ſ. 37, Kc. The Thames. 32 G. g. c. 16. ſ. 24, 27. 2 G. 3. c. 28. f. 11. 
Linden Streets. 33 G. 2+ c. go. ſ. 31. See further the Tables to the Statutes, Title Certiorart, 
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() To whom it ought to be diretted, 
rly a Certiorari ought to be directed to the Judge of the Inſerior ,, Hawk. P. 
Rune but in ſome Caſes it may be directed to « Officer known 8,289 | 
to have the Cuſtody of the Record; and in ſome other Caſes to others, as 
ſhall be moſt agreeable to the Courſe of approved Precedents; which 
ſeems to be the delt Guide in this Matter. 5 SI FLW 
If the Perſon who ought to certify a Record, as a Juſtice of (c. Peace, () 2 Keb. 
who hath taken a Recognizance; or (4) a Judge of VNiſi Prius, who has 750. 
taken a Verdict; or a (e) Coroner, who hath taken an Inqueſt, die with 8 8 
the Record in his Cuſtody, the Cerfiorari may go io his Executor, Ce. oF ag 
163, Raſt. Ent. 439. 2 Inſt. 424- 2 Rol. Abr.6gg. (e) Bro. Certierari g. A e 23. 
Alſo it hath been adjwlged, that it may be directed to a Juſtice of 11 H. 3. 5. 
Aſſiſe, to cerufy a Record of Aſſiſe taken before his Companion in his Bro. Re- 


— — 


* 8 wth xi * 


ceipt 81. 
Abſence, 5 | 1 8 | 8 awk. P. 
Cemiorari's for the Removal of Indictments, &:. from SefRons of the =. 
Peace, are commonly directed eicher to the Juſtices of the Peace of the Origin. go. 
Diſtrict generally, or to ſome of them in particular by Name, and not to F. N. B. BI. 
the Cuftos Rotulorum; yet it hath been holden, That after a Recognizance Hob. 4 
ls brought in to him he ſhall (/) certify it. | 0 8 SS, 
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$5 eg ; + 299. " 3s 
leaves it a Doubt whether it can be certified by him, unleſs he does it as Juſtice . | 


A Certiorari from the King's Bench to remove an I ;ditment of Felony 3 Term 
fray one of the Ginque Ports, muſt be directed to the Mayor and Juratt, Rep. 65% 
and not to the Lord Warden, 5 

„„ (G) How 


— 


c ER T 1 N 


*Paze356 * (G) How far it is a Supetſedons to the Court 
ET SIS. e 


dre. Car. II is clearly ſettled, chat after a Certiorari is allowed by the Court he. 
Gro ar: 1 low, all ſubſequent Proceedings on the Record are 5 Alſo 
Salk. 148. before 21 ert 1. c. 8. (which requires that all Certierari's for Indiftments, 
ou 15 Forcible Entries, at Scffions, ſhall be delivered in Court) che Delivery of 
. 12 Eliz ſuch Certiorari to any one Juftice of the Peace of the ſame Place, made all 
Dyer 98. ſubſequent Proceedings erroneous; and if any Proceſs had been before 
Mo. 677- awarded on the Indictment, the Juſtice to whom the Certiorari was deli- 
2 Ld. Raym. vered, ought immediately to have awarded a Superſadeas to the Sheriff, in 
* 135 order to have ſtopped the Execution of it; and it ſeems that the Deliy 
728 6 43. of ſuch a Superſedeas to the Sheriff before he has begun to put a Proc, 
3 Salk. 79. in Execution, makes his ſubſequent Execution of it wholly void, becauſe 
N it is but unn Act ; but 15 it be not Fab ay mer the Exe. 

5 \ F | '. b | 8 ö 1 > ; 
Cowp. 672. Writ of Ve enditioni expongs.  ' CO Oe 


Rep. 279- 3 Term Rep. 390. (a) But 2 Hawk. P. C. 293. queſtions whether without ſuch 
Vide 2 Il is faid that the bare Delivery of a Certiorari makes all ſubſequent Pro- 


DE .- ceedings on the Record, whether before or after the Return of the Certisrari, 
e erroneous, by Force of the Words coram nobis terminari volumus & non 
Authori- alibi; in which Reſpect a Certiorari is of greater Force than a Writ of 
ties there Error, for that becomes of no Effect if che Record be not certified in a 


cited. reaſonable Time; alſo it hath been held chat the very iſſuing of a Certioruri 


is of iiſelf a Superſedeas, though it be never delivered, in the ſame Manner 


as an Appearance in the Court above; and a Swper/edeas purchaſed there, 

though not delivered to the Sheriff till after the QMinta exactus, will avoid 

an Outlawry pronounced after; but it ſeems the better Opinion, that if a 

Certiorari be not delivered before Iſſue is joined, or at leaſt before the Re- 

turn of it is expired, it is of no Effect; however it is of no Force at this 

Day 8 to Indictments at Seſſions, as appears ſupra, Letter (D) ante 

352, Oc. | | Xi 3 

r Jae. A Certiorari for the Removal of a Recognizance for the good Behaviour, 

Yelv. 207. or tor an Appearance at the Seffions, will not ſuperſede its Obligation, 

Skin. 244. becauſe it would be highly inconvenient that the Party, againſt whom 

2 Hawk. P. there may be very juſt Matter of Complaint, ſhould be let looſe upon the 
C.294 late bringing a Writ. - | | 


2 Rol. Abr. 1 ET 
492. cont. | | ; = 3 ; | 8 
and Dalt. — — — ä — — 
cap. 75. conti. 
(H) In what Manner it is to be returned. 
6 HE Return of a Certiorari ought to be under the Seal of the 0 
FEliz. 821. Inferior Court, or of the Juſtice or Juſtices to whom it is directed; 


8.8 1. and. if ſuch Court have no proper Seal, it may be under any (c) other 


*. Seal. Alſo it muſt be made, by the Perſon to whom the Certiorari is di- 


| CR Abr. rected, to the Juſtices of Peace of ſuch a Place, and if the (4) Clerk of 
| 954. the Peace only return it, or to the Conſtable, or to the Recorder of B. 
2 Keb. 385. and the (e) Deputy Conſtable or Deputy Recorder return, 8 
ſhewing in che Return, that the ee had Power to make a Deputy) 

: j R | ; or 


* 


OAK TIHE ART 


+ or to the Steward of St. Paul's, and the 8 2 
$i, Puter and St, Faw return it, nothing a _ 70 Se of (a) *Page357 


Xx N BnG We 
6 But if it be directed to the Juſtice of C : maß be (BY tettt | 788 
. b. Chief Juſtice; for the Feen ic may hog a bestes, oy F 85 Ls | 
7 Writ and Return, and his Deſcripuon in both is in Subitance d , yh 
U 1 Salk. 45% pl. 3. (3) But if a Certierari di 1 es. 
* tem oniy; Wer e what ſhall be done. 7 1 re age 5 n 
5 A Recognizance taken by a Juſtice of e Red 4 8 
Te ſuch Juſtice only till it be made a Record of the ons, af * hich 4 669. 5 
1 {tall be certified in the ſame Manner as the och R ds f he Selon. 
li- The N dimm to f Cafe dl e ther Records of t e Seſſions. 
42 | Gertzorari, directed to Juſtices of the Peace for the 2 H 
Removal. of an Indictment, ought to have the Clauſe nec non ad diverſas C. ol 
Y "Hantas, tc. in the Deſcription of the Juſtices * pur ee eg „ 
15 "ou _ oy neceſſary in the Caption of 4 Im nt erurn. 3 
2X + for pwn 19924 Ter- an Indictment upon the-Statute 5 Elis. e. Carth. 223, 
a) : g a Trade in a Borough, td which the Mayor made this Re- The Ae 
| turn, 974. Humillime Gertifico quot ad S:fi mem . 1 : a . verſ. Berry. 
eee, exiftit quad billa ſeguens eft vera eats „i 8.1 2 mm 
ach us, K. ws e on | e _ Leet pro Domino Rege praſetant — o 
ä tidment was returned, yet hay: 44 1 theſe, Me e 3 
* ee e ee "I ch ue, not quaſh it, but ordered the Mayor o_— R. 2. 
8 . Return. ; alſo the Court held that Zamillime Certifica was not Palt. ogg 
non e Perſon to whom a „*** N And 134. 
oe » 2 be planes; teh on — Wer is directed, may make what Return 6 glad. 9 
n a of 1s (c) Falfiry except on] vg as not ſtop the filing of it, on Aﬀidavit 155 
3 Cieofthe (4) Goma y W 78. the public Good requires it; as in the 5 0 He 
a | iffioners of Sewers, or for ſome other ſpecial Reaſon. E 3 pong 
ere, Moon on the Caſe lies for a falſe Return at the 8 2 . | (a) But an 
. 3 #4 ” 5 uit of th 1 ed P = there — 
= fumation at the Suit of the King. 6 Mod. 90. 2 Hawk, F. C. 295. ee a 
Whatſcever is put i 3 | 7 
, rer pri te now ws Corry Wop of ten Baer 
Warrant and not to be regarded. 7 a *in WACO 2 Hawk. P. 
Generall the Reco 1 25 Oo» 2 | 
our, hay 3 Vi dane . _ or the Tenor of it, or the Tenor of the 2 Hawk. P 
ion, "i lg as" you in 5 e Return of Certiorari, according as the C. 295. 3 
r lu, 1 8 275 why ja het 2 retuFn an Order of Juſtices of the vide ſeveral 
— of the Tenor of an n _— —_— Pre ties there 
ner; alſo it is ſai i m London is good, by the City c | 
2 nere the Pu | — eee certify the Tenor only in all Caſes ew 
| ertiorari is not to proceed on the Record re- 


wred, but only to try the 1 | 

COS ry the Iſſue of Nul tiel Record. However it ſe 

L chr a 1 Court, which awards a Certiorari, have no uriſdiction 

3 — the Record ordered to be removed, as where yo Court of 

nn 18 award a Certiorari for an Indictment, the Tenor only ſhall 
4, leſt there ſhould be a Failure of Juſtice. 2175 
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pl. Is its Teſte, or at the Time of its Delivery to the Court below, 


whichwere cord certified mentions one Horſe only, or Salt in general, or relates only 


mung to. Aneſlay f are the ſame, c. or where the 


Fer, f See el next Clauſe hut one. 


8 k 
FideHead of ard; or the one J. S. nuper de B. and the other . S. nuper de C. or 
Mp — "one Fe S. de B. Sadler, the other J. S. de B. Salter, 

* 4 . CY? | # | x 


eee ee — 


CERT OK ARE 


"axe 358 *, (J) Where thy Record Hall be ſaid to be re: 


. 


Ws 2 en W HERE the Writ of Certigrari is improperly directed or returned, 
wde ſupra ot 


nothing can be removed by it. 


6 * 


50 G) and A Crizorari may remove a Record coming within its Deſcription, befor: 
bi ' 


148. the Time of its Return, though there were no ſuch Record at the Time cf 


836. It will remove an Indictment, though there were a Diſcontinuance below, in the fame lan- 
r ah Harter will ove en 4 55 ma e rt 5 Hawk, P. 6 115 

| But it removes no Record which materially varies from the Record de- 
8 p. O. ſeribed in it; as where the Writ deſcribes a Record taken before 4, B. 
996, 295. 4 noftro and a others, and the Record certified was taken be- 
and the ſe. fore 4. B. and ſeven/ others only, or before him and others, befides the 
veral Au- eight, or before C D. and the other eight, or before Juſtices of a former 
thoriues Reign, or where the Writ deſcribes an Indictment for ſtealing two Horſes, 


— *y 3 or an Order concerning foreign Salt, or the Manor of Aneſley, and the Ke- 


on the Re- to the Manor of Anſley, without ge he, Le the Return, that 15 and 
5 rit mentions Orders of Indict. 
ritsof ments againſt A. B. and C. and thoſe certified are againſt A, only, or 
or, fOr 2 - 1 _ of : 
which vide ag inſt A. and B. only, VWꝛũiL„, 
Head of 1 2 | | 


= =” -- pr oo pu 


o | . : ' 435 17 . 
Salk. 146. But a Writ for the Removal of all Indictments againſt 4. may remote 
pag an Indiftment againſt A. and twenty others, ſo far at leaft as it (0) con. 
P. cages cerns him; becauſe in Judgment of Law it is a ſeveral Indictment againk 
(i Jut pep Fact Defendant, : Fp 
a Hwk. ar OE | dh wah 0891 760 | 
P. C. 296. it is not agreed whether in ſuch a Caſe the Indi ment hall be removed, ſo far as it con- 
cerns the other twenty. | | 5 | 


File a A Variance between the Certiorari and the Record certified in the Spe: 
FC: ling only, where the Words are of the ſame Sound, as Bird and Burs, 
A ike ſeems not to be material, becau® it appears not by any Record of the Cour, 
Authori- but that the Name in the Certiorari may be the true one, and that in the 
ties there Record, being in the ſame Sound, ſhall be intended to mean the ſame Per- 
Fited. ſon; neither does it ſeem to be a material Variance that the Certiorari omit 
an Addition which the Record gives the Party; but if the Certiorari gie 
the Party an Addition which 4 Record does not, the Variance is fatal; 
and fo a fortiori is a Variance in wing the Party Names of a differen 
Sound, ar Additions of a different Kind in the Certiorari and Record ecm. 
fied; as where the one calls him M illiam Giggure, and the other Vill 
Giggeer; or the one calls him Henry Caachman, quocungue nomine cenſaf 
tur, and the other Henry Murton Coachman ; or the one calls him 7"! 
S. and the other Jahn S. or the one calls him Knight and Baronet, an 
the other Baronet only; or the one calls him Garret and the other 67 


17 


(K] O 


2x1 Onits 
-art gie 
is fatal; 
differen 


c E R T | 1 *O ER . L 


+ (K) Of the Proceedings of the Superior or In- *Page359 | 


terior Court, 1 the _— out of the Cer- 
tiorari. | 


FTE R the Certiorari delivered, if 
A where by Law it ought not, it is 0 Contempe, for which the Court Bend GC. 
vill grant an Attachment. 144. 

But if an Indiẽtment be removed ler Tue Joined and remanded, 6s - + her 


Tiferior Court (a) ſhall proceed as if no Certiorari had been granted. C: 294. 


(0 Bur by 
the Common Law, if a Certiarari be once filed, the tern below cp never be + any by any 
Pricedende. - 2 Hawks P. C. 294 


Alſo if a Certiorari iſſues, and the kak is not tithereby EF 1 @ 12k. . 
Cum (b) above cannot proceed upon it, but will (c) quaſh the Writ, and 84 
ward (d) a new one, or ſuffer the Court below to proceed, and take ſuch e 
% Order in Relation to che Defendant's Appearance, either in the one (Need. 101. 
Court or the other, to anſwer the further Proſecution of the Cauſe n 8 147. 
him, as ſhall in Diſcretion appear to be moſt proper. * Hawk. 


| 297. 
(0) 12 H. 7. 25. 3 Aſſ. pl. 3. 2 R. 2.9. 2 Keb. 14. Cattle tag 


5 bs Defendant, Ain whom a Record is removed into the King's- 6 Mod, 246. 
Bach, do not appear, the like Proceſs ſhall go from thence as if the Cauſe Salk- 61: 
\ad been commenced there; but fince the Record is put without Day, by 
the Removal, there is no Way to nonſuit the Paik before he has ap- 
peared” there, but by taking out a Scire facias to warn him to proſecute, 
vhereon if the Sheriff ) return a Scire feci, he may be nonſuit. V But if 
two Nihil. 


xe returned, Quere what is to be done. 2 Hawk. P. C. 295. * We ſhould ſuppoſe a Nonſuit. 


If a Certiorari iſſues improvide emanavit, it may be ſuperſeded, the Bur. Rep. 
Return taken off from the File, and the Orders an 458, 


"'CHAMPERTY. 


Hamperty is the unlawſul Maintenance at's a Suit, in Conſideration 
O - _ Ba ain to have Part of the Thing 3 in Diſpute, or ſome 3 
rofit out of it. 


2 Inſt. 208. 
As there is little ſa'd in our modern Books on this Head, I ſhall only Co. Lit 96s | 


down the Acts of Parliament relating to it, and thoſe Reſolutions whi 
ne to te met with in the old Ones. | 
By 


if the FEI Court proceeds, ning \ ut | 
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FE 8 157 (2) Any Contract, whether by Writing or Parol, is within the Statute. 2 Inſt. 20g, 


a e. The, Maintenance of che Tenant or Defendant, is as much Mithin the 


| 83 the 4 Gift or by Purchaſe, or to Farm, nor by Champerty nor otherwiſe, ſo 


: 182 484. „ to this Act, either himſelf or by another, or make any Bargain, ſhall be 


| thuk 


'&' #4 Mop ENA 
B Mig. 1. or ; E. 1. cap. 25. it is enacted, That no Officers of the 
{e 


* King, by themſelves or by other, ſhall maintain Pleas, Suits or Mater, 


(a) Courts © hanging in the King's (a) Courts, tor Lands, Tenements, or (5 ) other 
of Record © Things, for to have Part or (c Profit thereof by (d) Covenant made 
2 25 « between them; and he that doth {hall be puniſhed at the King's Plea- 


Inſt. 208. ſure,” | 

Hank . © „ | TY 35 

P. C 257. () Maintenance in an Action Perſonal, to have Part of the Debt or Damages, is with. 
in the Statute. 47 AM: pl. 5. Hauk. P. C. 257. (e) A Grant of Rent out of the Lands in Que. 
tion, is within the Statute; but not a Grant of Rent out of other Lands. F. N. B. 172. Hauk. 


N. B. 172. 


: Meaning of the Statute, as the Maintenance of a Demandant or Plaintif, 
2 Rol. Abr. A Grant of Part of a Thing in Suit, made in Conſideration of a prece. 
314 pl 3- dei Debt, is not within the Meaning of the Statute, but ſuch only as it 
Bre Ait. made in Confideration of Maintenance. hy e 
Champerty 6, 1 OE RF 2p SP TR 7 19s je” 33 5 
Hawk P. C. In a Proſecution on this Statute, it doth not ſeem material whether the 
257-and © Plea, wherein the Maintenance is alledged, be determined or not, or whe- 
on 33 ther the Party did not ſuffer any Prejudice by it. Ft 
wet ende. By the Statute Weifm. 2. cap. 49. it is enacted, That the Chancellor, 
. Treaſurer, Juſtices, nor any of the King's Counſel, nor Clerk of the 
{:) This © Chancery, nor of the Exchequer, nor any Juſtice, or (e) other Officer, 
Statute ex- nor any of the King's Houſe, Clerk nor Lay, ſhall not receive any 
vp or onde Church, nor Advowſon of a Church, Land or Tenement-in Fee, by 
e long as the Thing is in Plea before the King, or before any of his Off- 
named. © cers, nor ſhall take no Reward thereof; and that he that doth contrary 


t has been 


lo lay a doch ſell.” 


reſtrains all [dep . 10 * 8 | 
from purchaſing any Land, pending a Plea, that they cannot be excuſed by any Con- 


ſuch Offical 
fideration of Kindred or Affinity, and that they are within the Meaning of the Statute, by barely 


making ſuch a Purchaſe, whether they maintain the Party in his Suit or not; whereas ſuch a 
Purchaſe for good Conſideration, made by any other Perſon, or any Ter-tenant, is no Offence, uns 
jeſs it appear that he did it ta maintain the Party. Hawk. P. C. 259. and the Authorities there cited. 


-And it is further enacted by 28 E. 1. cap. 11. in the following Words, 

„ Becauſe the King hath heretofore ordained by Statute, that none ol 

| e his Miniſters ſhall take no Plea for Maintenance, by which Stawre 
Page 361 « other Officers were not bounden before this Time, the jig, wil that 
„ no Officer, nor any other, (for to have Part of the Thing in Plea) ſtall 

not take upon him the Buſineſs that is in Suit, nor none upon any ſuch 
Covenant, ſhall give up his Right to another; and if any do, and be at- 

* tainted thereof, the Taker ſhall forfeit unto the Sg, ſo much of his 
Lands and Goods as doth amount to the Value of the Part that be hail 
« purchaſed for ſuch - Maintenance; and to obtain this, whoſoever vill 

% ſhall be received to ſue for the King, before the Juſtices before whom 
the Plea hangeth, and the Judgment ſball be given by them; but it mi) 
not be underſtood hereby that any Perſon ſhall be prohibited to have! 
. « Counſel of Pleaders, or of learned Men in Law, for his Fee, or of bi. 
Parents or next Friends.” ? _— | 3355 
Champerty in any Action at Law, ſeems to be agreed to be within thi 
P. C. 288. Statute, and a Purchaſe of Land, pending a Suit in Equity concerning l. 
hath alſo been holden to be within it; alſo a Leaſe br Life or Years, or! 


puniſhed at the King's Pleaſure, as well he that purchaſeth as he that 


eva 


voluntary 


18, or 4 
uatarf 


RAM E AR T 1. 


luntary Gift of Land, pending a Plea, is as much within the Statute as ' 


But neither a Conveyance execut 

precedent Bargain, nor any Surrender by a Leſſee to his Leſſor, nor any 288. Ul 
Conveyance or Promiſe thereof made by a Father to his Son, or by any  _ » 
Anceffor to his Heir Apparent, nor a Gift of Land in Suit, after the End | 
of it, to a Counſellor for his Fee or Wages, without any Kind of precedent 
Bargain relating to ſuch Giſt, are within the Meaning of the Statute. 


z Purchaſe for Money. 55 : | | 
ed, pending a Plea, in Purſuance of a Hawk. P. C. 


Charitable Uſes and Mortmain. 

(4) Ok the ſeveral Statutes prohibiting to pur- 

chaſe in Mortmain. 362. wi 

(3) Of Things exempt from, or out of the Sta: 

, tutes of Mortmain. 363. eh ko 

(C) What is a good charitable Uſe within the 
Statute 43 Eliz, 364. | ; 

(D) What is a ſuperſtitious Uſe to which the : 
King is intitled. 365. | ae 


6) 20 ee Diſpoſitions have been con⸗ 
) Df the Commiſſioners of charitable Uſes, 
purſuant to the Statute 43 Eliz. 368. Heb 
) Df the Statute 9 Geo. 2. c. 36. Reftraining 

Gifts 1n Mortmain p Uill, &c. 369. 
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'(4) Df the ſeveral Statutes prohibiting to pur: "?age36: 
_  thaſe in Wortmain, | 2 
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HE Core in former Days had ſo great an Aſcendant over the 
People, by inſtilling in them the Notions of Purgatory, and had 

. ſo wrought on them by their Art and Management, that they 
teatled on them to be very liberal of their Poſſeſſions, and eſpe- 
84 at their Deaths, to diſpoſe of them to thoſe only who could promiſe 


them 
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CHARITABLE USES AD MORT MAIN. 


chem Happineſs in another World; this proving very prejudicial to 
Lords, or thereby loſt the Advantages of Wardſhips Marrizne Ro 
Eſcheat, Se. (Lands in the Hands of a Religious Houle or Perſon bein 
. conſidered as in a dead Hand, yielding no Fruits to the Lord) nee? 
® HH. 3-c36- the Clauſe in the Statute of Magna Charta, by which it is enacted, Thy 
it hall not be lawful, for any to give his Lands ſo any Reli gious Heuſe, and 
to take the ſame Lands again to hold of the fume Liouſe, &c. . 
But Religious Men found Means to avoid this Statute, by urchaſing 
Lands held of themſelves, and by taking long Leaſes; alſo all Elea. 
cal Perſons regular, as Abbots, S. thought themſelves out of this Sia. 
tute ; to meet therefore with theſe Evaſions, the 7 Ed. 1. flat. 2. called 
the Statute of Mortmain, was made. | ” 
Co. Lit. 22 By which it is provided, That no Corporation, Civil or Religious, ſpall 
| purchaſe Laus in Mortmain; and that if they do, the immediate Lud 
 azy enter within a Year after fuch Purchaſe made, and the ſuperior Lord, 
wp to the King, in Half a Tear afterwards; and if all ſuch Lords, imme- 
diate and mediate, being £4 full Age, within the four Seas, and out of Pri- 
ſon, are negligent, the King may enter and enfeoff a Tenant by Service 
to the King, ſaving the Wardſpip and Eſcheat to the Lord of the Fee, &. 
2Inft. 35. The Clergy, when they found themſelves prohibited by Magna Charts 
' Corp, In- from purchaſing Lands, and perceived that their Evaſion of that Lay 
cums. 374 was provided againſt be 7 Z. 1. flat. 2. which prohibited them not only 
from Purchaſing, but alſo ulla arte vel ingenio terras fibi ipſis appropriare 
ſub pæna Forigfacturæ earundem, began to apply the Judgments of the 
Courts, againft the Intention of the Law, to their own Advantage; for they 
brought their Præcipe againſt the Tenant, who had agreed either to give or 
ſell them the Lands in Demand, and proſecuted the Suit, as if it had been 
really an adverſary one, till the Tenant, according to the precedent Apree; 
| ment, made Default, which was always looked upon as ſufficient Ground 
for a Judgment in Favour of the Demandant; and the Judges preſumin 
all Recoveries juſt and lawful, which were proſecuted in the uſual Court 1 
of Law, would not bring thoſe covinous ones within the Statute, though «þ 
they were apparently in fraudem legis, and attended with all thoſe Incon- 
| | yeniencies which thoſe Statutes were made to prevent; but the Clergy were : | 
7 GE. 1. quickly 8 e in this Courſe, for (a) 32 W:fm. 2. made theſe Recove- 
L. 32. ries by Default to be Mortmain ; and the Expoſition of this Statute by the 
Tudges has been carried as far beyond the Letter, as their Expoſition on 
E. 1, ſeems to have fallen ſhort of the Meaning and Intention of that 
w.; for though the Letter of this Act extends only to Recoveries by De- 
fault, yet they, and with good Reaſon too, have extended it to all other 
Recoveries, whether by Demurrer or Verdict, or otherwiſe; for if theſe * 
ſhould not be within che Meaning of the Act, an Iſſue might be taken ſo 
much in Favour of the Clergy, and the Evidence offered might be ſo weak, 
that the whole Intention of the Statute might be cluded. N 
„page 363 * Afterwards they found out the Method of conveying to Uſes, Sich 
1 was firſt introduced to evade the Statutes of Mortmain; and this ſerved 
them effectually; for they generally fitting in Chancery, where Uſes were Ty 
15 Rich- 2. ſolely . OL obliged the Feoffee to execute the Uſe according to the Tv 
2 Truſt and Confilence repoſed in him; but this Miſchief was provided 1 
23 H. 8. c. againſt by the Statutes of 15 Rich. 2. cap. 5. and 23 H. 8. cap. 10. IT 
10. _ Gifts in Mortmain, by Will, Cc. are alſo reſtrained by 9 Geo. 2. c 
| 36. with Exceptions as to Univerſities and Royal Colleges, 
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| CHARITABLE USES AUD MORTMAIN. 


\ (that Things are exempt from, or out of the 
e Statutes of Mortmaiinn. 


ious, they may purchaſe notwithſtanding the above-mentioned Co. Lit. 99. 
$.1utcs of Mortmain. This Power the King ſeems always to have had; (a) Former 
but the diſpenſing Power having been carried too high, and greatly abuſed N J 
in a late Reign, it was thought proper to reſtrain it by 1 . M. St. 2. Diſpenſas 


4 2. 7 12. (alſo vide 3 W. SM. . 7. 17.) but now, tion was td 
have been 


made by the King and all the Lords mediate and immediate; but now by 7 and 8 W. 3. it may 
te granted by the King alone, of whomſoever the Lands are holden, 9 And it hath been 
dulden, that ſuch Licence is good without any Clauſe of Non ob/tante. Co. Lit. 99. Plow. 50% 
Dyer = —Alſo if the King dies before Execution thereof, it may be executed afterwards: Co- 
Lit. 58. b. 4 4 | FS | | 1 
By the 5 & 8 V, z. cap. 37. it is enacted, That it ſhall and may be 4 and B W. 
 ]awſul to and for the King, his Heirs and Succeſſors, when and as often, 3. & 87+ 
and in ſuch Caſes as his Majeſty, his Heirs or Succeſſors, ſhall think fit; 
* grant to any Perſon or Perſons, Bodies Politick or Corporate, their 
« Heirs or Succeffors, Licence to Alien in Mortmain, and alſo to purchaſe, 
* acquire, take and hold in Mortmain, in Perpetuity, or otherwiſe, any 
* Lands, Tenements, Rents or Hereditaments whatſoever, of whomſoever 
" the ſame ſhall be holden; and it is hereby declared that Lands, Tenes 
" ments, Rents or Hereditamenis ſo aliened or acquired, and licenſed, ſhall 
not be ſubject to any Forfeiture, for or by Reaſon of ſuch Alienation 
or Acquiſition.?? 5 | | N 
By 17 Cr. 2. cap. 3. For the Augmentation of poor Benefices with Cure, 
it s enacted, That every Owner or Proprietor of any Impropriation, 
* Tikes or Portion of Tithes, ſhall be enabled and impowered to give or 
* beſtow, unite or annex the ſame, or any Part thereof, unto the Parſonage 
* or Vicarage of the Pariſh or Chapel where the ſame do lie or ariſe, ot 
" ſettle the 5 in Truſt for the Benefit of the ſaid Parſonage or Vicarage, 
* or of the Curate or Curates there ſucceſſively, where the Parſonage is . 
5 a cn, and no Vicar endowed, according to his or their reſpec- 
* twe- Eſtates, without any Licence or Mortmain. And it is further 
" enafted, That if the ſettled Maintenance of ſuch Parſonage, Vicarage, 
* Churches or Chapels ſo united, or of any other Parſonage or Vicarage, 
"with Cure, ſhall not amount to the full Sum of 100. pe? Ann. clear and 
* above all Charges and Reprizes; that then it ſhall be lawful for the 
k Parſon, Vicar and Incumbent of the ſame, and his Succeſſors, to take, 
' receive and purchaſe to him and his Succeffors, Lands, Tenements, 
Rente, Tithes or other Hereditaments, without any Licence of Mort- 
main. 
1 1 2 Ann, ir 11. A Corporation is erected for the Diſpoſing of 2 Ann-c. 11 
* the Firſt fruits of the Clergy, with Power to take Lands and Tenements 
: for the Uſe of the Clergy, having no ſettled competent Proviſion, by 
Barg2in and Sale inrolled, abe e to the Statute 27 H. 8. cap. 16. as 


| (HERE the (a,) King (8) licences any Corporation Civil or Reli- 
5 


by laſt Will and Teſtament in Writing, duly executed according to page 364 


an. without any Licence or Writ Ad quod Damnum, notwithſtanding 

ide Statute of Mörtmaln.“ | 

Allo by the Cuſtom of Londen, any Citizen being a Freeman of London, Dod. & 
" being refident there, and taxable to Scot and Lot, may by Will, in Stud.c. 19. 
"ung, deviſe his Lands lying in the fad City in Mortmain, notwithſtand- 103 Fr 


I the al, 2 
XU ahne Statutes, Cuſtoms 7. 


Alſo 


33 A. pl. 18. 45 Ed. 3. 26. Rol. Abr. 356. 
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CHARITABLE USES axv MORTMAIN. 
Hob. 136. Alſo ſince the (a) Statute of Charitable Uſes, it has been held, that 2 


N 1 be Principal, Fellows and Scholars of Feſus College in Oxfer!, 


and their Succeſſors, for Maintenance of a Scholar, is good, thouph ſuch 
(a) 43 Eliz. Deviſe had been Mortmain, by the Statute 23 H. 8. cap. 10. | 


4 which 
infra. 


a—— 


1 


O What is a good Charitable Uſe within the 
ITY . CW 


Na zs Eliz. T HE Statute 43 Elia. cap. 4. enacts, That the Commuſſnner,, in. 
c. 7. 


« powered by the Lora Chancellor ſhall inguire, &c. as to the Lani. 


i 0 7 2 
39 Hliz. c. S. * ge. given by well diſpoſed People, for Relief of aged, impotent and 


: 1 chat poor People; for Maintenance of ſick and maimed Soldiers and Mari. 


That a Diſ- © ners, Schools of Learning, Free-Schools, and Scholars of Univerſities; 
poſition to for Repair of Bridges, Ports, Havens, Cauſeways, Churches, Sea-Banks 
17 of * and Highways; for Education and Preferment of Orphans; for, or to- 
rod at this wards the Relief, Stock or Maintenance of Houſes of Correction; for 

ay, with- © Marriages of poor Maids; for N Aid and Help of young 
out any Li- Tradeſmen, Handicraftſmen and Perſons decayed, and others; for Re- 
cence, not- « lief or Redemption of Priſoners or Captives, and for Aid or Eaſe of any 
bs 1 poor Inhabitants ; concerning Payment of Fifteens, ſetting out of $ol- 
33 of © diers, and other 'Taxes.” | | 


| Mertmain» In the Conſtruction of this Statute, it has been held, 


Duke's That Lands, Gr. given for the Building of an Hoſpital, for the Relief 
Char. 109. of poor People, is a Charitable Uſe within the Equity of the Statute, 
Duke's for the Building of a Seffions- Houſe for a City or County; the 
Char. 109- making of a new or repairing of an old Pulpit in a Church, or the Buying 
of a Pulpit-Cuſhion or Pulpit-Cloth, or the ſetting up of new Bells, w 

; none are, or the amending them where they are out of Order. ; 
os ak 139- It ſeems ſettled, that Money given for the Maintenance of a Preaching 
Duke's Miniſter, though not a Charitable Uſe (5) mentioned in the Statute, yet 
Char: 109. comes within the Equity of it; for ſumma eft ratio gue pro Religione fact. 


C. | 
(5) A Gift of Lands, Cc. to a we ee or Miniſter to celebrate Divine Service, is neither 
tatute; for it was on Purpoſe omitted in the Penning of 
the AQ, leſt the Gifts intended to be employed on Purpoſes grounded on Charity, might in 
Change of Time, contrary to the mind of the Giver, be corn into the King's Treaſury; 
for Religion being variable according to the Pleaſure of ſucceeding Princes, that which at one 
Time is held for Orthodox, may at another be accounted Superſtitious, and then ſuch Lands 
are forfeited, as appears by the Statute of 1 Ed- 6. c. 14. Sir Francis Moor's Reading on the 
Statute 43 Eliz. c. 4 i 


2 Vern . 387. But if a School-Houſe is erected by the volunta Contributions © 
the Inhabitants of 4. on the Waſte of the Lord of the Manor, and the 

Lord enfeoffs Truſtees, in Truft that the Inhabitants of H. may for 

ever have a School, as of the Gift of the Lord of the Manor; this is not 

page 26 a Free-School, and ſo not a Charity within the Statute of 43 Eliz. for 
Page 3 54 which the Inhabitants have a Right to ſue in the Attorney General's 


8 8 


Name. | | | 
| 2 Vern-387. $9 if the Lord of the Manor ſhould erect a Mill, and convey it to Tri: 


tees, to the Intent that the Inhabitants might have the Convenience 0 
_ Grinding there, this would not be a Charity within the Statute, 


Ke 9 % 7 | C) Whit 


# 


CHARITABLE USES AND MOR TMAIN. 


% 


_ 


0) What. is a ſuperſtitious Uſe to which the - 
Bing is intitled, LP 


* 


oods or Chattels are given, ſecured or appointed, for and towards _ 105. 
the Maintenance of a Prieſt or Chaplain to ſay Mai ; for the Maintenance Car. ni x 
of a Prieſt, or other Man, to pray jor the Soul of any dead Man, in ſuch pl. 1. 
; Church, or elſewhere; to have or maintain perpetual Obits, Lamps, 
Torches, &c. to be uſed at certain Times, to help to fave the Souls of 
Men out of Purgatory ; theſe, and ſuch like Uſes are declared Superſti- Or 
tous to which the King, by Force of ſeveral (a) Statutes, and as Head of (4) Lide 1 E. 
the Church and State, and intruſted by the Common Law, to ſee that no- 1 © Rich. 4 
jing is done in Maintenance or Propagation of a falſe Religion, is intitled c. 5. 231.8, 
10, Jo as to direct and appoint all ſuch Uſes to ſuch as are truly chari- c. 10. 
able. | - 8 5 6 37 H. c. 4. 
And all Limitations of Land; Sc. in Fee-tail, for Life or Years, to any Duke's . 


\ Sper Uſe 10 deſcribed to be * Lands, „ 1 — — 400. 104. 


10 che above-mentioned Uſes, are ſaid to be Superſtitions, and to belor Char. 10). 
for 6 the King, who is to direct and a point them in codem genere; ſo that 
Jung they cannot revert to the Donor, his Heirs or Repreſentatives, during the 
Re- Time that they were to continue-to the Purpoſes aforeſaid, e 
| a0 So if Lands be given on Condition to find a Prieſt, Gr. though no 4 Co, 104. 


m1 be found, yet 15 is a Superſtitious 9, to which the King is in- 28 4 6” 
But if there be a charitable Uſe intermixt with the ſuperſtitious Uſe, ſo 4 Co. 104. 
lat they may be diſtinguiſhed, the King ſhall have only ſo much as is li- Duke's % 


DO 


med to the ſuperſtitious Uſe. Char. 107. 


; | l was found by Inqueſt, that A. deviſed to I. S. and his Heirs abſolute- Salk- 16z. 
x j without a Truſt, that he did it for the Good of his Soul, and that the PL L- "Saf 
y 


heiler owged that this Eftate was not his, but belonged to GOD, and his Lady Re- 
dans; the Court of King's Bench held that this 2 not be averred to tingon. 

tex ſuperſtitious Uſe, by Reaſon of the Statute of Frauds and Perjuries; 

ad ſaid that a Monk might now take by Purchaſe, and ſeemed to thifk : 
bot a Nun; but an Information being exhibited in the Exchequer, for a p 
Picorery, and that an Application might be made of the Deviſe to a Uſe - 


_—_ nh charitable, it was held there that the Statute of Frauds did not bind 
ight in King, that he, as Head of the Commonwealth, is intruſted and im- 
raſury ; _ to ſee that nothing is done to the Diſheriſon of the Crown, or the 
HT Pig of a falie Religion, and to that End intitled to pray a Diſco- 
on the 


a Truſt to a ſuperſtitious Uſe; and that this being a ſuperſtitious 
t the King {hall order it to be applied to a proper Uſe rs „ 
4. having deviſed 1001. to be applied to ſuch charitable Uſes as he had, Vern. 224. 


ions ' ring nader his Hand, formerly directed, and no ſuch Writing be- 4ttorney 

nd -_ o be found, it was held that the King ſhould appoint, who gave it to L. al and 
. ö Mathematical Boys in Chrift's Hoſpital, which was decreed accordingly; 1 
3 95 chat the Parties ſhould be indemnified againſt the Writing referred to. 106. where 

45 e = | ; 8 a Charity 

en Maintaining of Independent Lectures, is ſaid to be changed into Catechiſtical Lectufes. 
» Tu- being a beneficed Clergyman, deviſed 600]. to Mr. L xter, to be Page 366 
ence. 0 Wnuted by him to ſixty Pious cjecte Miniſters, and adds, that he did 


* it to them for che Sake of their Nonconformity, but becauſe he Vern. 248. 

© Many of them to be pious and good Men, and in great Want; he SS 

A*. Baxter 20l. and 20l. 5 be laid out in a Book of his, ye Rector Dev 
B . | titled, 


| CHARITABLE USES 4 MORTMAIN. 


©, , - tatled, Baxter's Call tothe Unconverted; and this was held a Superſtitious | 
creed by - Uſe, which though void, yet the Charity is good, and ſhall be applied in 
North Lord aden genere; and it was decreed for the Maintenance of a Chaplain in 
bur this De- Chelſea College. LT: MT os | 

cree was | | N | 

reverſed 1 V and M. by the Lords Commiſſioners. 2 Vern. 105: 


2 Vera-266.* A. by Will charged his Eſtate with an annual Sum for the Maintenance 
P . 1692. of Scotchmen in the Univerfity of Oxon, to be ſent into Scotland, to pro- 
ES aud Pagate the Doctrine of the Church of Angland there; and Prefbyteri being 
Guſſe. ettled in Scotland by Act of Parliament, the Queſtion was, Whether this 

Deviſe ſhould be void, and ſo fall into the Eftate and go to the Heir, or 


ſhould be applied Cy pres? But the Matter does not appear by the R 3 

do have been determined. e 9 e Bu 

| oy | | 4 
E 1 Note; Gifts in Mortmain by Will, &%. are reſtrained, by g Ge. z. c. 36. F 
) Pow charitable Gifts and Difpoſitions have WM” 
Feet 26. II 2 712-1 Re lLLdva oak 
Dukes OV Chancellors have been very liberal in their Conflirudtions as to Fi 
Char. 109, Charitable Diſpoſitions, ſo as to make them anſwer the Intention o Lake 
110. the Donors, and for that Purpoſe have diſpenſed with ſeveral Ceremonies nid, 
£0 required in other Grants; and therefore it = been held, that an Appoint- fie H 
ment to a Charity without Livery of Seiſin, or Attornment, is good. Conſt 

Preced. So a Deed of Bargain and Sale to a Charitable Uſe, though not good ther, 


Chan, 391. by 27 H. 8. c. 1 6. for Want of Inrollment, yet ſhall be good as an Ap i Pro 
pointment within the Statute 43. Elia. c. 4 hs” | 
Duke's So if Copyhold Lands are deviſed to a Charity, they ſhall paſs withou pes 
Char. 110. any r and ſhall bind the Heir, but the Lord ſhall not loſe hi Arni 


Duke's Tenant in Tail, without levying a Fine or ſuffering a Recovery, ma | deiſ: 

Char. 110. deviſe to a Charity, and ſuch Diſpoſition ſhall be good, by Way of A; 17 

2 Vern. 453 · pointment within the Statute 43 Elia. c. 4. which being ſubſequent i An 

| LG} Time, hath ſo far repealed and abrogated the Statute de donis. | Uu 

2 Vern. 597. But if A. deviſes Lands by Will, not duly executed within the Statut Neith 

| Salk. 163. of Frauds and Perfurics, ſuch Diſpoſition is void, and cannot operate as 2 ky the 

3 > Appointment; for the Statute of Frauds is fubſequent to the 43 Elis c. 4 level of 
Chan. 250, and requires, That all Deviſes of Lands, &. ſhould be in Writin duly a 1 

9⁰ teſted, Sc. without making any Exceptions as to charitable Diſpoſitions. Þ wh 


3 other Acts of theirs are, - | | 
Ds But Choſes in Action, as Statutes, Bonds, &c. though not aſſignable 17 


Char. 59. Law, yet a Gift of them is good; as an Appointment to a Charity- | un; 
Duke's Alſo if Lands are given » ork due vue. a Pariſh, to a Chariubi N þ 
3 Uſe, rea. the Deviſe be void in Law, they not being a Corporatic Rough: f 
| e capable of taking Lands in Succeſſion, yet they ſhall be capable for d 1 Vas 
A Deviſe to Purpoſe. | 9 e 1 2 
the Princi- 5 ; of Ly pa 
al, Fellows and Scholars of Jeſus Callige in'Oxford, and their Succeſſors, for Maintenance Mo accor 


holar, is good; and the“ ſhall be in Nature of Truſtees for this Purpoſe, thou aun 
2 2. C« 4. ſuch Diſpoſition would have been Mortmain, by 22 H. 8. c. 10. Hob. 136. Lev. 


CHARITABLE USES Any (MexT MAIN. 


80 where an Impropriator deviſed to one who ſerved the Cure, and *Page367 
n all that ſhould ſerve the Cure after him, all the Tithes and other Pro- 
{is, K. though the Curate was incapable. of Taking by this Deviſe, in 2 Vent. 349 
ich Manner, for Want of being Incorpoate, and having Succeſſion ; ye 
i uns held, that the Heir of the Deviſee ſhould be . in Truſt for the 
(urate for the Time being | Dluxke's 

Where there has been an Uncertainty in the Deſcription of the Perſong Char. 82. 
v take, the Courts have been very liberal in their Expoſitions; as where Mayor of 
1 Detiſe of Lands to a Charity was to a Corporation by a Wrong Name arte 6 


| REY ; | Money was 
(ven generally to a Pariſh, it was held, That it muſt be intended to the Poor of the Pariſh, Chan, 
a. 134 $0 where Lands were deviſed to 4. for Life, Remainder to the Church of Sr. Angew's 
file, it was held, That the Parſon of the Church ſhould have this Remainder. Duke's Char. 


15 


If one diſpoſes of Lands worth 100. a Year, to maintain a Preacher, 8 Co. 130. 
Shoolmaſter, and poor People in Deal, and the Land after comes to be School of 


zorth 100d. a Year, it muſt be all employed to increaſe the ſeveral Cha- 3 
„ e | Ds, ) 


au6og, the Rents ſhall be raiſed, and laid out in Augmentation of the Charity. Yide Duke's 
Cturitable Uſes 91 112. 2 Vern. 414 Preced. Chan. 225. FN a x 


Fin the Conſtitutions for founding an Hoſpital, it be ordained, That ng 2 Vern-596, 
Laſe ſhould be made for above twenty Years, and the Kent not to be 746, S. FE 
raiſed, nor above three Years Rent taken for a Fine, though the Tenant of 

de Hoſpital Lands is intitled to a beneficial Leaſe upon 2 yet this 
(anficution is not to be followed according to the Letter; but as Times nes 
has the Price of Proviſions increaſes, ſo the Rent ought to be raiſed 

u Froportion. | | | 


pies, and particularly to his Heir at Law 40% and then adds, that being 22. 
Wind to ſettle for the future, after the Death of me and my Wife, the 

Marr of F. with all Lands, Woods and Appurtenances, to Charitable Uſes, 

Jui 10 M. and N. upon Truft, that they ball pay yearly and for ever, 

md particular Sums to Charitable Uſes amounting in tlie whole 10 120h 

x Ann. and gives the Truſtees ſomet ing for their Pains; and there be- 

un Overplus, it was decreed to go in Augmentation of the Charities, 

Lapearing te be the Teſtator's Intent to ſettle the whole Manor, and 

ſu the Heir ſhould have ng more than gol. 

Nether will the Courts ſuffer a Charity to be diverted to other Uſes Duke's 
wn the Donor intended it; and therefore where Money was given for the Char. 94. 
Kiel of the Poor, and the Truſtees laid it out in the building a Condyit, 

a u held a niere 77 | £5 | | 

obere ſeveral diſtin& Charities, were given to a Pariſh, viz. 12). per Vern. 42. 
i for repaiting the Church, 6“. per Ann. for mending the Highways, Aan and 
KM much o the Poor, in all 40% per Aua. and the Trultees having paid Be: = 
1 every Day's Lecture to a Lecturer, and laid out other Parts = 
File Service of the Pariſh, but not Fepording to the Directions of the 

wr; it was held by my Lord Chancellor, That if it ſhould be admit - 
ba Pariſhioners might * and apply Parochial Charities as they 
Magi fir, it would defixoy all Charities; and therefore ordered, that for. 


the other Payments they ſhould be allowed the Money, beir i- 

Lune other Payments they ſhould be allowed the Money, being promiſ- 

Wy paid for ſeveral Years before; but for the future, "that it 55 Le 
"cording to the Terms of the Charity, 5 


Ce 2 Not 


vu the Mayor and Chamberlain, inſtead of the Mayor and Commonalty. So where 


14. ſeiſed of a Manor of the yearly Value of 2401. deviſes ſeveral Le- Stowe: FR | 


8 14 paid the Parſon, they ſhould not be allowed a Farthing. but that 
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| CHARITABLE USES AAN MORT MAIN 
4 epagez6ss Nor will the Courts be eaſily prevailed on to change the Terms of 


| 1 Charity, though by the Conſent of all the Parties inferefted; as where 4 
| 1 Vern, 55. deviſed 5o!. per Annum for a Lecturer in Polemical or Caſuiſtical Divinity, 


_ 


ſio as he was a, Bachelor or Doctor in Divinity, and fifty Years of Age, and - 
would read five Lectures every Term, and at the End of the Term Giver | 
fair Copies of the ſame, to be kept in the Univerſity; and in Default o y 
ſiuch Lecturer he gave the 501. per A num to College in Ox 
+ * +» with Conſent of the Heir. Application was made to mitigate the i90ur a 
of the Qualifications, viz, That a Man of forty might be capable, n ben 0 
1 5 Lectures may be ſufficient every Term, and that if fair Copies were del. 11 
1 vered in every Year, it may ſuffice; but my Lord Chancellor refuſed to in R 
| tctermeddle, though no Oppoſition was made, and faid, that it was not in N 
dhe Power of the Heir to alter the Diſp-fition of his Anceſtor. 1 
. 7 „„ 5 (ra 
ch Ot the Commiſſioners of Charitable les 
„ purſuant to the Statute; 43 Eliz. * 
1 "> <1. | need 
ide the Q che 43 Elis. cap. 4. it is enacted.“ That where Lands, U. * 
aaa B « 5 1 any ( Charitable Ute, the Lord Chancellor or Keeper A 
Letter (C % the 8 Seal, may award Commiſſions under the Great Seal, unto an 1 
364. * Parts of the Realm, directed to the Biſhop and his Chancellor, in cat tut 
Note; The © there fhall be any Biſhop of the Dioceſe at the Time, and to other Pe may 
fame Power '« ſons of good Beffaviour, authorizing them, or any four or more of then afl 
ee * to inquire, as well by the Oaths of twelve Men or more of the Count be fy 


eech by all other good and lawful Ways and Means, of all and fingul 

Duchy of * ſuch Gifts, Limitations, c. of Lands, Tenemeyts, Sc. and of: 

yh > * Abuſes, Breaches of Truſt, Negligences, Miſemployments, not implo 

1 ing, concealing, defrauding, miſconverting or miſgoverning any Land 

in «of Es. heretofore or hereafter to be given to any charitable Uſe; and afl 

Duchy. calling before them the Parties intereſted in any ſuch Lands, G. ſi 

Vide 2 Inſt. „make Inquiry by the Oaths of twelve Men or more of the County, 

. « which-the Parties intereſted may make their Challenges) and upon ſug 

* Inquiry, Hearing and Examination, ſet down ſuch Orders, Juignen 

„and Decrees, as the ſaid Lands, Ec. may be faithfully employed tot 

Intent for which they were given; which Orders, Herbie or Jud 

ments, being agreeable to the Intention of the Donors or Founders, f 

e ſtand good and be affirmed until the ſame be undone or altered by U 

Lord Chancellor, upon the Complaint of any Party grieved ; which 

Orders, Judgments and Decrees of the ſaid Commiffioners, ſhall be conn” aſs 

« tified under the Seal of the ſaid Commiſſioners or any four of the 

„ within the Time limited in the Commiſſion; to the Lord Chancell lebe 

„who ſhall take ſuch Order for the due Execution of all or any of the 

Jucdgments, Orders or Decrees, as ſhall be fit and convenient; andn 

upon the Hearing thereof at the Application of any party grieved, 

„ nul, diminiſh, alter or inlarge the faid Orders, Judgments and Dette 

of the Commiſſioners, and may tax and award good Coſts againſt Þt 
« ſons complaining without Cauſe.” N 3 

Vids the Statute and the Exceptions thereto as to Lands given to M4 

leges, where Truſtees are appointed by the Founder, &. 

Duke's By Virtue of this Act the Commiſſioners may appoint Truftess, * 

Char. 124. enable a certain Number of them to demiſe Lands, 2 for che yy 


he 
— 


# 


CHARITABLE USES ax» MOR TMAIN. Ty 


of a Survivors may elect others, and ſo continue the Number appointed. 

re A. They may likewiſe turn out Truftees who miſbehave themſelves, as b 2Inft. 710. 
Init, nakin2 of Leaſes at low Fines and ſmall Rents, &c. and may decree ſuch are 8 . 
„and Leaſes void. . . ar. 124. 
liver If one who hath a Leaſe of Lands charged with a Charity, commits Duke's 


Waſte, this is ſuch a Miſemployment for w ich the Commiſſioners may Char. 116. 
decree the Leaſe void, 5 | WE aa anc” 2 | 


If a Rent-charge is granted to a Charitable Uſe out of Lands in ſeveral Duke's 
Counties, the Commiſſioners are to charge this Rent, by their Decree, upon Char. 65. 


h deli all the Lands in every County, SIG to an equal Diſtribution, having a — 
toln Revard to the yea:ly Value of all the Lands charged; and (a) cannot by (a)-The 
not In un Decree charge one or two Manors with all the Rent, and diſcharge Town of 4. 


the Reſidue in other Counties or Places; for that would be decreeing con- Was, upon a 


47 \Commiſſion 
ry to the Intent of the Donors of Chari- 


| table Uſes 
creed liable to a Charity, and the Grantees diſtrained for the Whole on one who held only Part 
of the Lands chargeable; and it was held, That, the whole Town being made chargeable, th 


Ste. Chan. Rep. 91. It has been held, That all the Tertenants of Lands liable to a Charity 
need not be made Parties to the Suit, for this would put the Charity to too great Difficulty ; but 
yet thoſe who are ſued may make the other Parties to the Information, and compel them to a 
Contribution. P : 5 f 3 : / 


The Commiſſioners of Charitable Uſes 3 decree Cofts on this Sta- Salk. 163. 


fe. a 
e per 0 


\ 


to an 
1 end tute; but if there be an Appeal from their Decree, my Lord Chancellor 
er Pe 1a decree the Coſts, not only of the Appeal, but likewiſe of the Com- Abr. Eq. 
ff then viſion; and though they decree Coſts, yet that ſhall not, upou an Appeal, 126. ( 


be ſufficient to reverſe the Decree; for my Lord Chancellor may either 
creaſe or leſſen the Cofts, or exempt the Party from them intirely. 


4 * 


8) Df the Statute 9 Geo. 2. c. 5 Reſtraining 85 
3h Gifts in Yortmain by Will, c.] 


Y that Statute it is enacted, That no Manors, Lands, Tenements, - 
Rents, Advowſons, or other Hereditaments, corporeal or incorporeal 

Matforver, nor any Sum or Sums of Money, Goods, Chattels, Stocks in 

be Publick Funds, Securities for Money, or any other perſonal Eſtate - 

mat{ever to be laid out and diſpoſed of in the Purchaſe of any Lands, 

Tenements or Hereditaments, ſhall be given, granted, aliened, limited, 

Rlexled, transferred, aſſigned or appointed, or any ways conveyed or ſet- 

led 0 or upon any Perſon or Perſons, Bodies p6litic or corporate, or other- 

ſe, for any Eſtate or Intereft whatſoever, or any ways charged or incum- 

tered by any Perſon or Perſons whatſoever, in Truſt, or 8 . Benefit of 

n Charitable Uſes whatſoever; unleſs ſuch Gift, Conveyance, Appoint- 

ent or Settlement of any ſuch Lands, Te nements or Hereditaments, Sum 

It Sums of Money, or perſonal ERate (other than Stocks in the Publick 

ud) be and be made by Deed indented, ſealed and delivered in the 

Pirlence of two or more credible Witneſſes, /wwelve Calendar Months at 

al before the Death of ſuch Donor or Grantor (concluding the Days of 

Be Execution and Death) and be inrolled in his Majeſty's High Court of 
"cery, within fx Calendar Months next after the Execution thereof; 

fue unleſs ſuch Stocks be transferred in the publick Books, uſually 2 


r 


+ antage of the Charity ; and chat when ſuch a Number of them die, the *Page 369 | 


night ſue for the Whole or any Part; but a Commiſſion was awarded to apportion each Man's 
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U Uſe intended, immediately from the Making thereof, and be without any 


CHARITABLE USES AND MORTMAIN, 
for the Transfer of Stocks, fix Calendar Months at leaſt before the Death 
of ſuch Donor or Grantor (including the Days of the Transfer and Dead) 
and unleſs the ſame be made to take Effect in H. Jion for the Charitab e 


Power of Revocation, Reſervation, Truſt, Condition, Limitation, Clause 
or 1 ee whatſoever, for the Benefit of the Donor or Grantor, or ef 
any Perſon or Perſons claiming under him. 1 . 
Sect. 2. Provided always, That 3 before mentioned relatins 
to the ſealing and delivering of any ed or Deeds, twelve Calenc;; 
Months at leaft before the Death of the Grantor, or io the Transfer of 
any Stock i Calendar Months before the Death of the Grantor, or Perſon 
making ſuch Transfer, ſhall extend, or be conſtrued to extend, to ary 
Purchaſe of any Eftate or Intereſt in Lands, Tenements or Hereditame 
or any Transfer of any Stock, to be made really, and bona fide, for 2 ful 
and valuable Confideration actually paid at or before the making of ſuch 
Conveyance or Transfer without Fraud or Collufion. | 
By 0 3. All Gifts, Grants, Conveyances, Appointments, Aſſurances, 
E 


Transfers and Settlements whatſoever made in any other Manner or Form y 
than by this Act is directed and appointed, ſhall be abſolutely null and void. ( 
But not to prejudice the two Univerſities, or the Colleges of Bic, TP 
Winchefter, or Weſtminfler. © . | J 
No College to hold more Advowſons than ſhall be equal to a Moiety of 
their Fellows, Gs. ji £ 1 9 
This Act not to extend to Eſtates in Scotland. 5 "> W; 
Ia Man by Will gives 500/. out of his perſonal Eftate to Truſtees, in 7 
Truſt, to lay out Part in building a School-houſe, and Sehool-mafter's vi 
houſe, and directs that the Purchaſe of the Ground, and the Expence o La 
building ſhall not exceed 200/. and the remaining 300l. to be laid out in W 
Lands or real Security, for the Maſter's Maintenance; the laſt is void by mi 
flat. 9 G. 2. c. 36. and Ground may not be purchaſed with the 2000 50 
but if the Pariſh has Lands, it may be laid out in the building on then, | 
Attorney General v. Bowles, T. 11754. 3 Athyns 806. 2 Yexey 547. 
If a Man gives a Legacy to his Executors, and then deviſes a Copyhold 
to A. he paying his -Executors 1000). and gives the Reſidue of his Eftate to (A 
a Charity, this 1000/. is a Charge on Real Eſtate, and the Deviſe of it wid 
by the Stat. Arnold and Chapman. T. 1748. 1 Pezey 108. (B 
If a Man gives his Real Eftate to Truſtees to ſell, and with the Product | 
and his Perſonal Eſtate to pay Debts and Legacies, and (znter alia) u | 
purchaſe Freehold Land for a Fund for an Annuity to preach a Sermu (C 
to keep a Tomb-ſtone in Repair, and for Management of this; it is wittit 
9 G. 2. and void. Durour and Metteux. M. 1749. 1 Fer 320. D 


If a Moregagec, in Poſſeſſion under habere facias, deviſes all the Money 
due on the Mortgage to a Charity; though the Heir at Law of Moryz 
gor inſiſts to redeem, yet it is within 9 C. 2. Attorney General and My 
rick. M. 1750. 2 Fexey 44. | | 15 

As to che Caſes before 9 G. 2. c. 36. vide 1 Vesey 178, 182, 186. 


- 


"CHURCH 


* 


CHURCHWARDENS. "ww 
Hurchwardens (a) are Officers inſtituted for the Benefit and Advance- Ce 125 
(} ment of Religion, whoſe chief Duty is to ſuppreſs all Prophane- e 13 | 

neſs and Immorality, and to ſee that the Publick Worſhip be per- tion, vide = 
formed with due Decency and Reverence. EC Panne 1 

| ET . Far. ntiq. 15 nts 

649. Of Sideſmen, or Sinodſmen, vide Degg's Parſon 183. I i FI 


But though they deal chiefly in Matters belonging to the Church, yet 1 79 
zre they every where treated of in our Law Books, as (5 Temporal Per- 8) Vide 1 
ſons, and are undoubtedly to be con ſidered as a (c) Lay Corporation veſted 145 879. FOR 


with a Temporal Right in their Offices, and a Special Property in the («)Andmay 1 

Goods belonging to the Church; which further appears by the Duties in- . 77 — 1 
juned them by ſeveral Statutes and Acts of Parliament; as will be more 7 BE 4 5 1 

tully explained under the following Heads. 8 N a 8 tag 15 


F f . | Rol. Abr. 5 
393 March 66. but not Lands; and therefore if a Feoffment be made to the Uſe of the Chureh- 

wardens of D. the Uſe is void. 12 H. 4. 27. Kelw. 32. a. Co. Lit. 3. a. 8. P. March 66. 8. P. 
6% Cur, and vide Duke's Char. Uſes 82. where it is ſaid, That Lands gi ven them for a Charitable 
Uſe, ſhall be a good N. eee within the 43 El. c. 4. Jide Tit. itable Uſes and Mortmain. 

But in London the Parſon and Churchwardens are a Corporation, and may purchaſe and demiſe * 
Lands, Cc. Cro. Jac. 532. March 66, 67. Lane 21. 5 Mod: 395. Ld. Raym. 337- And N. 2 
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Whether they may not have Land by Preſeription for the Reparation of the Church? But ad- Ja 
mitting they may, yet they cannot preſcribe generally in non decimando, for they are not Spiritual 1 
Perſons, though their Office be a Kind of an Eccleſiaſtical Office. Rol. Abr. 653. 2 Rol. Rep. 107. 1 
Comp. Incumb. 507, 508. ! 5 - 14 
(4) Df the Manner and Right of chuſing Church⸗ 00 
wardens. 377. | 0 
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(B) Of their Jntereſt in, and Power over the 
Things belonging to the Thurch. 372. : 
(C) Df thetr Power and Duty in making Bates 
in 3 relating to the Church. 373. ye 
) Df their Power and Outy in making Pre⸗ 
CEN, and hindering Irreverence in the 
Church. 374. my , : : 
E) Df their Accounts; and herein of Aitions ; 
ought by, or againſt them, and the Remedies Wy 
they have when their Time is expired. 375. l 
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*Page371* (A) Df the Manner and Rigbt ot chuling 


Cro. Jac. BI the Common Law, the Right of chuſing Church wardens belongs 0 
532, 650. the Pariſhioners, who are to be at the Charge of repairing the Church, 
Gro. Car. Scand (a) therefore it is but fitting that they ſhould have it in their Power 
552. to determine what Perſons are proper to be intruſted in theſe Concerns ; 
Ney 31-139: nor (+) does any Canon deprive them of this Right for though by Cuſtom 


3 * the Pariſhioners in ſome Places chuſe one, and the Parſon another; yet this is 
Hard. 379. by Virtue of the Cuſtom ; the Validity of which, as of all other Cuſtoms, 
Raym. 439. muſt be determined in the King's Temporal Courts; (e) nor can the Arch- 
That they deacon, or any others, who by Virtue of their Offices are to ſwear and 
m_—_— admit them, controul any ſuch Election; for herein their Offices are 
2 ſeled 155 purely miniſterial. 1 Ee 
Veſtry. | . „ : en I 
Vide Jones 339. Cro. Car. 551 · They are to be Choſen every Eater Week. Degg 1, 183. What 
Perſons are exempted from ſerving, ville Head of Privileges, and 1 M. & M. c. 18. By which Sta- 
tute, if any n from the Ohurch be choſen Churchwarden, he may execute the Office by 
a ſufficient Deputy, by him to be provided, who fhall comply with the Laws in that Behalf, 
(a) And hence alſo it is, That in London, where the Parſon and Churchwardens are a Corporati- 
on, and may purchaſe and demiſe Lands, and diſpoſe of Goods, the Churchwardens are always 
choſen by the Pariſhioners- Cro. Jac. 532. March 66. Lane 22. (5) For the Canon, vis. 
Can. 89. Ann 1603. is not regarded by the Common Law. Hard. 378. per Hale, Carth. 118. 8. P. 
per Holt, Ch. Juſt- But vide 2 Vent. 41. (e) For if the Archdeacon refuſes them, a Mande- 
mu lies; of which there are numberleſs Inſtances. Vide 6 Mod. 89. 2 Ld. Ray m. 1058. z Salk. 
88. And where for a falſe Return an Action on the Caſe lies, 2 Lutw. 1012. And that in ſuch 
Action both the Churchwardens may join. 3 Lev. 362. And for an ill and evaſive Return, vide 
Vent. 267. 2 Salk. 433. Pl. 14. And that be fore he is ſworn he may officiate. Vent. 267. And 
that there is no Fee due for ſwearing them, except by Cuſtom. Salk. 330. pl. 2. Stra. 1045. 


— 


Carch. 113. And though by Cuſtom the Rector or Vicar may name one, yet where 
he” the Vicar of S“. Giles in Northampton was under a Deprivation for not tak- 
ing the Oaths to King William and Queen Mary, and the Church being 
Vacant, the Pariſhioners proceeded to the Election of two Churchwardens, 
and preſented them to be ſworn ; but the Regiſter of the Conſiſtory Court 
being a Friend to the Vicar, refuſing to ſwear them, unleſs that Perſon whom 
| the late Vicar approved was nominated one, a Mandamwus was granted. 
Carth. 393, The Pariſhioners are alſo Judges of the Fitneſs and Qualifications of the 
Hill. 8 W. Perſons they chuſe for that Office; and, therefore, where to a Mandamus - 
& M. The to ſwear a Churchwarden, choſen according to Cuſtom, the Archdeacon 
K and returned, That the Perfon preſented was a poor Dairy-man, who had no 
ee 417. Eſtate, and was Per/ona miuus liabilis & idoteà for that Office; the Court 
8. C. granted a peremptory Manamus. | e 
galk. 166 But where a Prohibition was granted Wii to the Eccleſiaſtical Court, 
p where J. S. ſued as Churchwarden of, &c, in Calchefter, on a Suggeſtion, 
12Mod-116. that in Colchefer there is a Cuſtom for the Inhabitants to eleR the Church- 
Id. Raym. wardens, and that 4. and B. were duly elected, which Matter the Defendant 
4 5 ary 6 had pleaded in the Spiritual Court; but the Plea was refuſed; but it appear- | 
4 C. 328. ing that . S. was Church warden de facto, choſen by the Parſon, and that 
Mich. 29 he all the Year acted as Juch; and thathe, with the Inhabitants and another 
Car. 2. in Churchwarden, made the Tax for which the Defendant was ſued in the Ec- 
BR  clefiaſtical Court; the Rule for a Prohibition was diſcharged; for, per Cur, 
. 4 Where the Queſtion is only, Who is Churchwarden ? if ſuch Cuſtom is al- 
Lambert, ledged, a Prohibition ſhall be granted; but the Matter here is for a Tax for 
3 Keb. 533, the Repair of the Church ; and it is not material now whether he was duly 
$42-S. C elected or not; it is ſufficient that he was Guardian de fadto; and it may be 
as well put in Iſſue, Whether the Miniſter was a rightful Miniſter ? Beſides, 
this Tax is not rated by the Churchwardens, for they have no ſuch Power 
but it is a common Charge, impoſed by the major Part of the Pariſiones 
. | : N an 
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* ind che Churchwardens do no more in aſſeſſing them, than che other Pagezy7a 
pariinioners; and the Tax will be well aſſeſſed by the major Part ofthe ln 
babitants, though the Churchwardens are againſt it; their chief Buſineſs 
i. ia collecting of it; and the Matter is a Matter of Eccleſiaſtical Cogni- 
zance, for the Spiritual J udge may inquire touching the Want of Repara- 
"ns of the Church. And Note, That upon the Rule for diſcharging the 
pronibition, all this: Matter was ordered to be entered, for fear it ſhould 
| ic atterwards thought, that a Prohibition was decreed where a Cuſtom | 
was in queſtion. * | Es Fey 
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(3) Of their Intereſt and Power over the Things £115; 
'" __ belonging to the Church. * 


the Care and Management of the Goods belonging to the Church, 392. 
which they are to order 25 the beſt Advantage of the Pariſhioners; they ? R v 
re likewiſe enabled to take Goods for the Benefit of the Church; but 8 5 e 
cauuot diſpoſe of them without the Conſent of the Pariſhioners. : Yav. 173. 
: 215- Comp. Incumb. 390. 


They have ſuch a Special Property in the (2) Organ, (5) Bells, & Pa- (HO Rol Abr. 
fich Books, (4) Bible, Chalice, Surplice, Ec. belonging to the Church, 393. 
tut fyr the taking away, or for any Damage done any of theſe, they may (?)CroEiz. 


J bring an Action at Law; and therefore (/) the Parſon CANINE ue for (55 2 


dem in the Spiritual Court. 398, 396. 
Raym. 


437) (ad) Rol. Rep. 659. (e) That the Action muſt be for ena Parochianorum, and not Gora 
wile, Mod. 65. per Cur. 2 Keb. 675. S. C. and S. P. per Cur. Vent. 89. 8. C. and 8. P. and 
tie Court inclined accordingly; but iaid the Precedents were both Ways. Where they may 
en Common Law for Damages, and in the Spiritual Court for the Things in Specie» Sid. 281. 
2 Keb. 6. 22. () Rol. Abr. 393. 2 Inſt. 492. 9 


[! two Churchwardens ſue in the Spiritual Court for a Levy towards the Oro. Jae. 

Reparation of their Church, and have Sentence to recover, and Coſts aſ- . 

Ac, and after, one of chem releaſes, yet the other may proceed for the 3 

Cie, E. for Church wardens have nothing but to the Uſe of the Pariſh; 215. & C. 

ute Corporation conſiſts of both; and one only cannot releaſe or give : 

nar the Goods of the Church. S | 5 

Alſo they have ſuch a Special Property in the Goods of the Church, that 3 . 

Mn they are ſtolen they may bring an Appeal of Robbery for them; ( 5 

) they may al ſo ſue the Offender in the Spiritual Court pro Salute Ani- — 

but pot 10 recover Damages. . Sid. 287. 
ee | 2Inſt.49% 1 Keb. 243. Regiſt. 57. 


But the Churchwardens ws no Right to, or Intereſt in, the Freehold _ 
. nheritagce of the Church, which (I) alone belongs to the Parſon or 


Py 


In- 
cumb. 381. 
And there- 
8 | A: | fore the 
erwarlens cannot grant a Licence for burying in the Church, being the Freehold of the Par- 
Co jac. 366. Noy 104. Yet the Churchwardens, by Cuſtom may have a Fee for d a 
Pee urch, becauſe the Pariſh is at the Charge of repairing the Floor. Vent. 274. 3 Keb. 
8, 527. But the Church-yard is a common burial Place for all the Pariſhioners. Comp. 
, 3% (5) It the Walls, Windows, or Doors ofthe Church be broken by any Perſon, 
ea ir: in the Church-vard cut down, or the Graſs thereon eaten by a Stranger, the In- 
3 ſhall have his Action. 27 H. 7. 2t. Bro, Treſpaſs Z1o. 33 H. 6. 19. 11 H. 4. 1% 
„may his Leſſee, if the Church-yard be let. 2 Rol. Abr. 237. * 
f . ; 40 


aumbent. 
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PHE Churchwardens when choſen, are 85 Corporation, intruſted with Rol. Ab. 
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| *Page373 * Alſo the Seats in.the Church being fixed to the Freehold, the Church. 
| Hob. 69. Moor 878. Comp. Incumb. 382. Salk. 167. pl. 7. (a) But by the Cuſtom of Lol 

the Churchwardens have the ordering the Seats there, for the Pariſhioners are obliged to repair 
Particular 


1 N But as Seats are erected for the more convenient attending of Divine 


move Seats etected by a Stranger in the Church. Yide Noy 108. Comp. Incumb. 387. 


Godd. 279. may maintain an Action upon the Cale for defacing -a Monument in the | 


. wardens | yo | 
" themſelves, nor any others, cannot take down Arms in Windows, or deface Grave-ſtones or 


4 
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1 


wardens (2) cannot diſpoſe of them alone, nor can the Churchwardens and 
Vide 1z Co. Rector jointly diſp ſe of them without the Conſent of the Ordinary; and 
105. though ſuch Diſpoſitions have been made, yet it has been always prefumed 
Godb. wi that It was ſo done with the Conſent and Approbation of the Ordinary, 

2 Bulſt.150. | 2 


the Chancel, as well as the Body of the Church. Comp. Incumb. 387, 388. 2 Rol. Abr. 288. 
Poph-. 140. 2 Rol. Rep. 24. And there may be the like Cuſtom elſewhere, for the Churchwar- 
dens to e e of Seats. Raym, 246. admitted per Gur. But the Churchwardens muſt ſhew ſome 
eaſon why they are to order the Seats, excluſive of the Ordinary, for a general Alle- 
ation, that they uſed to Repair, which is no more than what they are obliged to by common 
ight is not ſufficient. 2 Lev. 241. l Wil RO 


cumb. 332. Service, and as the Pariſhioners are at the Expence of erecting them and 
8 H. 2. 12. keeping them in Repair, if any of them be taken away, though they are 
Whether fixed to the Freehold, yet the Churchwardens, and not the Parſon, ſhall 


ies = Fa bring the Action againſt the Wrong-doer. 


8 
It is ſaid to bave been holden, That at Common Law a Churchwarden 


That | 
Church. Church. 


Monuments erected in the Church or Church-yard ; and if they do, an Action lies by the Heirs 
or Executors of the Parties for whom they were erected. Rol. Abr. 625. Noy 104. Godb. 200. 
Cro. Jac. 367. 2 Bulſt. 151. But the Ordinary may deface any ſuperſtitious Piture. Noy 104 
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(C) Ot their Power and Duty in making Rates 
in Matters relating to the Church. 


Vide Comp. T HE Churchwardens have no Power to make any Rate themſelve, 

Incumb- I excluſive of the Pariſhioners, their Duty being only to ſummon the 

389. Pariſhioners, who are to meet for that Purpoſe, and when they are aſſen- 

| bled, a Rate made by the Majority preſent ſhall bind the whole Pariſh, 
although the Churchwardens voted againſt it. 


SH 3 = & =: uns 


vent. 367. But if the Churchwardens give the Pariſhioners due Notice, that they Ma 
Mod. 79, intend to meet for that Purpoſe, and the Pariſhioners refuſe to come, ot Th 
er being aſſembled refuſe to make any Rate, they may make one without 0 
their Concurrence; for as they are liable to be puniſhed in the Eccleſiaſtical bs: 
5) By the Courts for (b) not re 1 7 the Church, it would be unreaſonable that Fark 
C18 Hep: they ſhould ſuffer by the ilfulneſs and Obſtinacy of others. Goe 
Canon Law | | | 
the Parſon is obliged to repair the whole Church, and it is ſo in all Chriſtian Kingdoms but in / 
England; for it is by the peculiar Law of this Nation, that the Pariſhioners are charged with tue M 
Repairs of the Body of the Church. Carth. 360. per Halt Ch. juſt.— The Biſhop cannot appoint 
- Commiſſioners to tax the Pariſhioners, or make Rates for repairing the Church. 2 Mod. 8. 1» chen 
Mod. 13. 12 Mod. 9, 83, 327- Ld. Raym. 59, 512. 5 Mod. 389. But the Spiritual Court ma { 
compel the Pariſhioners to do it, and may excommunicate every one of them till it be repaire®: any 
but if any are eee hes contribute, they are to be abſolved till the greater Part agree to make 4 or ] 
Tax. Comp. Incu 88, 389. Of the Manner it is to be made, wide 5 Co. 67. Ventr. 308. * | 


Mod. 222, 254+ 8 Mod. 314, 338. Pre. Chan. 42, 116, 233, 248, 416, 554. Stra- 624. 576 0 
Stra. 1145- Lit. Rep. 263. Poph- 137- Mod. 236. 2 Will. Rep. 125+ 2 Ld. Ray 1388. 
Stra. 1045. Forteſc. 168. | 


Vent. 3679. The Churchwardens in ſummoning the Pariſhioners need not do it 


8 367. * b ä h 7 
ee — from Houſe to Houſe, 18 a general pablick Summons at the 7 "ſcien 
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» {afficient, and the major Part of them that appear upon ſuch Summons Page 374 
vill bind the whole Pariſh FRED N | 

On a Motion for a Prohibition, it apptared, that the Libel recited that Carth. 360. 
. Dean of, Fe. had preſented that the Church and Chancel of D. was Hau gin 
out of Repair, e. and that the Churchwardens of the ſaid Pariſh did god How 
wake, or cauſe to be made, a certain Rate upon the Inhabitants thereof, pl, . 
towards the Charge of repairing the ſaid Church and Chancel ; and that Comb. 334. 


the Churchwardens had accordingly repaired the Church and Chancel, and 5 Mod. 384. 


Leautified the fame with Ornaments, and that H. was a Pariſhioner of the & 
ſaid Pariſh, and refuſed to pay his Proportion of the ſaid Rate; and it 
being objeRed, Ii, That the Churchwardens only could not make a 
Rate; ay ar That the Parſon alone ought to repair the Chancel ; a Pro- 
hibition was granted generally to the whole Suit, though it was ſtrongly 
inſiſted on that the Prohibition ought to go guad the Rate for Repairs of 
the Chancel only. + | Sg oh EO 


—_———— 
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(D) Ok their Power and Duty in makin Pre⸗ 
8 and Hindering Irreverence in the 


PReſencments made by Churchwardens relate to the Church, the Parſon Oro. Car, 
and Pariſhioners, in which they are to be guided by the Articles de- 291. 

livered them; but theſe Articles muſt be agreeable to the Laws of the 3 114. 

Church, and particularly to the Canons made and agreed on in the Year * ent. 43. 
1603 3 they need not take a Le, Oach upon the Preſentments 740) That 

they make, but may do it by Viriue of their (a) general Oath of Church- ſuch pro- 


— 


| „ | milory 
Oath does not ſeem to be puniſhable as Perjury» Keb. 582+ 


The Oath is to be general, viz. To do all Things which appertain to Hard. 364. x 


their Office; and therefore if the Oath tendered requires them io preſent _ 

0) Matters not preſentable by Law, they are not obliged to take it, (c) % Whe 
nor are they to be required to preſent or accuſe themſelves, 11 f | theAricles 

1 is 3E ON 

the Churchwarden to preſent filthy Talkers, Revilers, and common Sowers of Sedition among 
Neighbours ; the Court held that theſe general Terms comprehended Matters out of their ;Juriſ- 
difion, and that if the Churchwarden had pleaded there gued non tene/ur reſtondere ag to thoſe 
Matters, and the Plea had been refuſed, a Prohibition ought to have been granted. Vent. 114 
The 8. P. as to ſowing Sedition among Neighbours: Vent. 127. But whether any Perſon with» 
in his Pariſh hath incroached upon the Church-yard, is lawful, though Matter of Freehold. 
Vent. 125. Alſo if the Oath tendered has theſe general Words, vis. Th wal Preſentations accord- 
ing to the King's Feclefiaſtical Law; the particular Articles by way of Dire&ion will not be ſuſici- 
ent Grounds for a Probibition. Vent. 127. (c) But to preſent every Perſon in the Pariſhs 
Coes not jnclude themſelves. Vent. 127. : | | | 


Alſo if the Eccleſiaſtical Court proceeds againſt the Churchwardens in Hard. 364. 
Matters not within their Juriſdiction, an Action on the Caſe lies againſt pe- r. 
m. f ; | , 1 | 
And if the Churchwardens maliciouſly preſent an innocent Perſon for Cro« Car, 
ay Crime, by which he is put to Expence, or ſuffers in his good Name ant 4 
er Reputation, an Action on the Caſe lies. | ' Ver : 
Ls 
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5 ndnd HW ANN ENS; - 
i *Page375 In Aſſault and Battery a a Ciurchwarden, he juſtified that the 
: 1 


Plaintiff was at Church in Time of Prayers with his Hat on, and that he 
Lev. 196. demanded of him to pull it off, and beeauſe he did not do it, the Church- 
adjudged warden took off his Hat and laid it by him; and the Court held this 3 
between good Juſtification ; and that Churchwardens may juſtify to wake a Man 
Hall and to ſwitch Boys that are at Play, and turn an excommunicated Perſon out 


3 Br of the Church. 


* 


ey may 5 | 2 | 5 
cken it in the Eccleſiaſtical Court, yet they are not bound in the mean Time to permit ſuch 
rreverence and Indecency in the Church. Sand. 13, 14. S. C. adjudged; and there ſaid by the 
Reporter, That the Court, taking it to be a great Miſdemeanor in the Plaintiff, gave judgment 
ainſt him, without Regard to the Exceptions to the Defendaat's Plea. Sid- 30 1. S. C. and S. P. 


judged ; Tw/den only doubting upon tne Words of the Canon, againſt wearing a Hat, Cc. 7. 


What Hat intended, and ſaid, they might appeaſe a Diſturbance in the Church, but laying 


Hands on a Man to pull off his Hat, tends to the raiſing a Diſturbance and Breach of the Peace. 


2 Keb. 124, 125. S. C. adjudged. 


Comp. In- Churchwardens may reſtrain and hinder any Stranger not licenſed from 


22 Preaching in cheir Church or . 


49. p 


- 4 


— 


7 


(E) Of : their Accounts ; and herein of Attions 
1— 2 by, or againſt them, and the Remedies 
they have when their Time is expired. 


TIX Church wardens, at the Expiration of their Year, are to give 
| 92 or toa T up their Accounts to their (a) Pariſhioners, and on Refuſal () may 
ect Com- be proceeded againſt in the Eccleſiaſtical Court, or the (c) ſucceeding 
5 3 by Churchwardens may bring an (4) Action of Account againſt them at 
He Tariſbi- Com ane fn Law. i | | ; 


+» Ooners, ac- ; , of 
| cody to the Cuſtom of ſome Pariſhes, who may allow their Accounts, and ſuch Allowance 
ſhall ' diſcharge them from being called in Queſtion in the Spiritual Court. 2 Lutw. 120). 
8 By the 1 Churchwardens, either in the Spiritual Court, or by Writ of Account at 
mmon Law. Godb. 279. Rol. Rep. 71, 106, 107. 2 Keb. 6, 22. Sid. 281. (c) But the 
Pariſhioners cannot bring an Action of Account againſt them at Common Law, but muſt make 
new, Cc. Bro. Account 71. 8 E. 4. 6. Bro. Corporations 55. 4 E. 4.6 Bro. Garden 7. And 
though a Pariſh preſcribe to chuſe two Churchwardens, and that the Perſons ſo choſen ſhall con- 


tinue in that Office for two Years ; yet the Pariſh may, notwithſtanding the Preſcription, remove 


ſach Wardens at their Pleaſure, and chuſe new ones. 26 H. 8. 5. b. 13 Co. 70. Comp. In- 
cumb. 390. Vide 27 H. 8. c. 25. in Kaftal, That no Ch .rchwarden ſhall continue in his Office 
above one whole Year. (4) Vide Sid. 307. Where a Churchwarden of St. Martin's in the Field: was 
indifed for taking a Silver Cup of one, for tie Place of Gallery-keeper, colpre Officis, Tc. 


Rol. Abr. If che Church wardens, by the Conſent and Agreement of the Pariſhioners, 
121. pl. 9. take a ruinous Bell and deliver it to a Bell-Founder, and that he by 
293. 8. O. their Agreement ſhall have for the Caſting thereof 4/. and ſhall retain 

it till the 41. be paid; this Agreement ofthe Pariſhioners ſhall (=) excuſe 
But - the Churchwardens, in a Writ of Account brought againſt them by heir 


ra 5 Succeſſors. Up | 
lead itin g | | | : 
ar to the Account, or muſt ſet it forth in Diſcharge before Auditors, vide Mod. 65. Vent. $8. 
2 Keb. 675- 19 Mod. 22. Fitzgib- 44. Stra- 680. | | * 


e HU R C H W R 5 * N Ss 5 


If the Churchwardens and Pariſhioners make an Aſſeſſment, and the Page zy 
Caurchwardens lay out the whole Money, but before the whole is collected | 
weir Time is expired, and new Churchwardens are choſen, the former 15 
| Churchwardens, by having preſented ſuch Pariſhioners as refuſed to pay Videpreced. 
before the Determination of their Time, may ftill proceed againſt them; inChan. 42. 
otherwiſe the new Churchwardens muſt collect ſuch Arrears, and reim- 3 e os 
burſe their Predeceſſors. | | . ; 1 65g 
Mn” 3 | . Exhibited 
for _ againſt the new Churchwardens and Pariſhioners, for Maney expended by Order of 
tue Veltrys LU So | PT FEES ö 5 


If Goods belonging to the Church are taken away, and the Church Cro. Eliz. 
vardens for the Time being neglect to bring an Action, the ſucceeding 145, 179. 
Caurchwardens may, by Virtue of their Office, bring an Action againſt Loon 11h | 
the Wrong-doer, but they muſt declare ad Damnum Parochianoum, and not ü 


. . 1 105. * 
"forum; though the old Churchwardens, in whoſe Time the Fact was 2 Brownl. 
done, may lay it either way, _ To | ; 


* 


8 | 215. 
0 8 \ | Kelw. 32. 


gave up his 2 ſones 132. 
cited by D. ES and 
e Requeſt of n 
8. C. ad- 
judged, 


If 4. was Churchwarden of B. and at the End of the Year 
Accounts to his Succeſſor, and yet A. is falſly and malicioufl 
into the Ecclefiaſtical Court, to render an Account, and at ch 
D. he is excommunicated for not rendering up his Account; an Action 


lies againſt D. 


By the 3 4 V. & M. cap. 11. In all Actions to be brought in the 

„Courts of Weftminfter, or at the Aſſiſes, for Money miſpent by Church- 

* wardens, the Evidence of the Pariſhioners, other than ſuch as receive 

* Alms, ſhall be taken and admitted. | | | 
Churchwardgns are comprehended within the Purview of the Statutes 

7 Fac. 1 cap. 5, and 21 Fac, 1. cap. 12. as to pleading the General Ifſue 

to Actions brought againſt them, (a) and as to double Coſts when they 5 | 

have Judgment. © | a is . 


8 | on the Caſe 
zainſt a Churchwarden for a falſe and malicious Preſentment, though there be Judgment for 
him, yet he ſhall not have double Coſts; for the Statute does not extend to Spiritual Affairs. 


Cro. Car. 285, 286. Jones 305. S. C. 


[By 11 Gn 1 e. 56. J 5. Churchwardens, Gs 


required to car 
Hawkers of Brandy, Nc. before Juſtices of Peace, &.] - 7 5 


COMMIT:- 


though the Sentence was given by a Judge; but for this vide Hard. 194, 195, &c- ; 
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* COMMITMENTS 


Ty (A) What kinds of Ofkenders are to be commit. 
914, a(B). BY whom, 377 
15 % IC) Ts what Priſon. 378. 
O) Ulhat is to be done previous to their Com⸗ 
mitment. 380. 
bed, 1 Nt ought to be the Form of the Commit: 
( At e whoſe Charges they are to be ſent to 


Pri 
(G) To what, Court the Commitment is to be 
ans e ar ma e diſs 

Cee from 22 Comment, mop! 


. you A LL tin who are apprehended for Offences. not bailable, as alfo, 


| muſt be committed. 
2 Hawk. Alſo wherever a Juſtice of Peace is impowered to bind a Perſon over, or 


F. O of to cauſe him to do a certain Thing, he may commit him quouſque, &c. if 
in his PRO he ſhall refuſe to de ſo bound, or to do fuch Thing. 


— 


4 . * 


0 By whom. 


| T is e een by "HEY Hawkins as a Matter which feems agreed by 
4 all che old (2) Books, That whereſoever a Conftable, or private Perſon, 
C. 116, 117. may 2 . the Arreſting another for a Felony or Treaſon, he may alſo 
(a) 10 H. 4. juſtify the ſending or bringing him to the common Gaol ; and that every 
7 ag > private Perſon has as much Authority in Caſes of this Kind as the Sheriff, 
1 4+ 20. or any other Officer, und may juſtify ſuch cl by his (5) own 
: E. 4. 26. b. Authority, but not by the Command of e 


27. à. 
20 E. 4. 6. b. 10 E. 4. 17. b. 18. a. 5 H. 5. 4. b. 5. a. 2 U. ® 11 Bd. 4 4b 8 
7+ 4 b. 5. a Fitz. Falſe Impriſonment 8. 7: i 


But inaſmuch as it is certain, har Perſon lawfully making ſuch an 
Arreſt, (&) may juſtify bringing the Party to the Conſtable, in order t9 


2 4 


C. 117. 


PE 4 be carried by him before a i Juſtice of Peace; and inaſmuch as the Sta- 


b. 27- a. tutes of 1 & 2 Ph. & M. cap. 13. and 2 & 3 Ph M. cap. 10. which di- 

| R rect in what Manner Perſons brought before a Juſtice of the Peace for 
ris. 9 * Felony ſhall be examined by him, in order to their being committed or 
bailed, ſeem clearly to ſuppoſe, that all ſuch Perſons are to be brought be- 

fore ſuch Juſtice for ſuch Purpoſe; and inaſmuch as the Statute of 31 C47-2- 
*Whichſeec- 2. commonly called the H:beas Carts Act, ſeems to ſuppoſe, that all Per- 


| of (C.378) ſons who are committed to e are there deained: YH virtue of ſome or 
ö ra 


* 


5 ©) What kinds of Offenders are to be committed. 


Perſons who neglect to offer Bail for Offences which are bailable, 


SS. co = Hei 


; © he”. ap 


K 0 WW ae » 


d o M MIT M E N IT 8. 


rant in Writing, which feems to be intended of a Commitment by ſome 
\agifirate, and the conſtant I enor of the late Books, Practice and Opi- 
nions, are agreeable hereto; it is certainly molt adviſeable, at this Day, *Page358 
Or any private Perſon who arreſts another for Felony, to cauſe him to be H. p. C. 9i, 
brought, as ſoon as conveniently he may, before ſome Juſtice of Peace, 112. 
hat he may be committed or bailed by him. ; alt c. 118. 
[: is certain, chat the (2) Privy Council, or any one or two of them, or by 
/þ).a Secretary of State, may lawfully commit Perſons for Treaſon, and 8117 
{)r other Offences againſt t 16 State, as in all Apgey they hae done. 


vid. 78. Leon. 70. Sir William Windham's Caſe, 2 Geo. 1. Str- 2. 3 Vin. Abr. 513. (5) 
That a Secretary of State may commit, Carth, 291. reſolved in Taxiey's Caſe, 5 W. & M. Skin. 
«56, Pl. 9. 8. P. reſolved between The Hing and Rendal, Salk. 347+ pl. 1. S. C. and S. P. refolved 
/ize 5 Mod. 80. S. C. and 8. P. reſolved. Ld. Raym. 63. The Author of a Libel called the 
t Briten No. 55 committed by tne Secretaries of State, diſcharged by the Court of Common 
Peas; See L. C. J. Prat, (afterwards Lord Gamden, and Lord High Chancellor of Great Britain) his 
xxcellent Argument on that Occaſion in Digeſt of the Law concerning Libels in 4to. pl. 50. || 


U 


i Vide 2 Wilf. 151: and 3 Burr. 169. 1742. ; 


But the King cannot commit, as appears from the following Caſe which See 2 Show. 
was upon an Habeas Corpus, wherein 1t appeared, the King had requeſted Rep. 484. pl · 
ſome of his Miniſtry to commit the Defendant to Gaol, bur they, not hav- . 
ing Evidence of the Defendant's Guilt, refuſed to grant any Warrant; 
upon which his Majeſty, thinking the Defendant guilty, called for a War- 
rant, which he ſigned with his own Hand, by which the Defendant was 
committed to the Cuſtody of a Meſſenger; and the Warrant being taken 
Notice of by the Court of B. R. and the whole Matter being conſidered, 
the Court gave their Opinion, that the Defendant ſhould be diſcharged, 
becauſe the Warrant was under the King's own Hand, and not under the 
Hand of any Secretary or Officer of State, or ham of Peace. And the ge pref to 


Reaſon given for this has been, that the King having given all his execu- Ld. Forteſ- 


uve Power to his Judges and Juſtices of the Peace, there is none left in cue's Rep. 
him, the executive Power being too mean and troubleſome for his Ma- 
jelty, and if the King erred ever ſo much there is no Remedy againſt him, 

but there is a Remedy at Law againſt any Subject whatſoever. | 


** 


) To what Priſon. 


BY the 31 Car. 2. cap. 2. it is enacted, That no Subject of this Realm, 
being an Inhabitant or Reſiant of this Kingdom of England, Domi- 
nion of Wales, or Town of Berwick upon Tweed, ſhall or may be ſent 
* Priſoner into Scotland, Ireland, Ferſey, Guernſey, Tangier, or into Parts, 
* Garriſons, Iſlands, or Places beyond the Seas, which then were, or at 
any Time hereafter ſhould be, within or without-the Dominions of 
* his et , his Heirs or Succeſſors; and that every ſuch Impriſonment 
s by the ſaid Statute enacted and adjudged to be illegal; jo! 3 that every 
Subject ſo impriſoned ſhall have an Action of Falſe Impriſonment, and 
cover treble Coſts, and no leſs Damages than Five Hundred Pounds 
a ya the Perſon making ſuch Warrant, who ſhall alſo incur a 
remunire. | DS | f 
; By the 14 E. z. cap. 10. it is enacted as followeth, © In the Right of the 
Gaols which were wont to be in ward of the Sheriffs, and N to 
| 44 eir 
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* their Bailiwicks, it is aſſented and accorded, that they ſhall be rejoinel 

to the Sheriffs, and the Sheriffs ſhall have the Cuſtody of the ſame 

Gaols as before this Time they were wont to have; and they ſhall put 

| . « in ſuch Under-keepers for whom they will anſwer.” And this is con- 
1 | firmed by 19 H. 7. cap. 10. Alſo it is recited by 5 H. 4. cap. 10 
bl 821 That divers Conftables of Caſtles within the Realm, being aflizned 
Juſtices of the Peace ky the King's Commiſſion; had, by Colour of - 

fich Commiſſion, uſed to take People to whom they bore evil Will 

4 andampriſon them within the ſaid Caftles till they have made Fine and 

8 »Page 379 * Ranſom with the ſaid Conftables for their Neliverance.” And thereupon 
it is enacted, * That none be impriſoned by any Juſtice of the Peace but 


. only in the Common Gaol, (a) ſaving to Lords, and others which have 
none can Gaols, their Franchiſe in this Caſe.” 1 „ 
im a Pri- . ; | ; 


- {on as a Franchiſe, unleſs he have alſo a Gaol'Delivery ; nor can the King grant to private Per. 
_ ſons to have the Cuſtody of Priſoners committed by Juſtices of the Peace. 121 345: Oro. Eli: 
829. 9 Co. 119. b. Salk. 343. pl. 1. 2 Hawk. P. C. 118. 2 Ld. Raym. 767, 879. 

Since this Statute it has been held, That regularly no one can juſtify the 
1 44 be detaining a Priſoner in Cuſtody out of the common Gaol, Sea there be 
Ihpriſon- ſome partitular Reaſon for ſo doing; as if the Party be ſo dangerouſly () 
3 menit 21,27, fick, that it would apparently hazard his Life to ſend him to the Gaol; 
14 E. 4. 7. (c) or there be evident Danger of a Reſcous from Rebels, Tc. (d) Yet 
2 * P. conſtant Practice ſeems to authorize a Commitment to a Meſſenger; and 
@ 2 E. 4. it is (e) ſaid, That it ſhall be intended to have been made in order for 
(6 b. the carrying of the Party to Gaol. 


4. b. 5+ a. (4) 2 Hawk. P. C. 118. (e) Salk. 34. pl. 1. Skin. 596. pl. 9. S. P. 


Alnd it is ſaid, That if à Conſtable bring a Felon to Gaol, and the 
| 2 Gaoler refuſe to receive him, the Town where he is Conſtable ought i 
; ph I keep him till the next Gaol-Delivery. ; 8 | 
itz.Eſcape 2 * | | 
8 Dalt. c. 118. Bro. Faux Impriſonment 25. 2 Hawk. P. C. 118. 


H. P. C. 95 If a Perſon arreſted in one County for a Crime done in it, fly into an- 
Dall. c. 18. other County, and be retaken there, he may be committed by a Juflice 
| py, >a" of the firſt County to the Gaol of ſuch County. 


P. C. 118. n 
1 0 8 But by the better Opinion, If he had before any Arreſt fled into fuch 


222 = 18. County, he muſt be committed to the Gaol thereof by a Juſtice of ſuch 


11 E. 4. 4. b. County. | | f 


wo „ 5 
13 E. 4. 8. Flow. 37. Keilw. 45. 2 Hawk. P. C. 118. 


85 Alſo it ſeems to be laid down as a Rule by ſome Books, That an 
. 45: Offender may be committed to che Gaol next to the Place where he was 
3 4 ogg taken, whether it lie in the ſame County or not. þ 
ie,, | WEE. ON | 
Alſo it ſeems that the Court of King's Bench is not reſtrained by the ſaid Statute, but may com 
mit to ſuch Gaol as they ſhall think moſt convenient. 9 


2 Hawk. As Priſoners ought to be committed at firſt to the proper Priſon, lv out 

F. C. 118. they not to be removed thence, except in ſome ſpecial Caſes; and to thv 
1 Purpole it is enacted by 31 Car. 2. cap. 2. hat if any Subject of this 
„Realm ſhall be committed to any Priſon, or in Cuſtody of any Officer os 

Officers whatſoever, for any criminal, or ſuppoſed criminal Mauer, thi! 

* the ſaid Perſon ſhall not be removed from * ſaid Priſon and Cuſt» 

into the Caſtoly of any other Officer or Officers, unleſs it be by ee 

; : gr fi 


* * 
4 
13 


Gurten or ſome other legal Writ, or where the Priſoner is delivered eo 

« the Conſtable or other inferior Officer, to carry ſuch Priſoner to ſome 

« common Gaol; or where any Perſon is ſent by Order of any Judge of 12 85 
« Afſiſe, or Juſtice of the Peace, to any common Work-houſe or oule of 
Correction; or where the Priſoner is removed from one Priſon or Place 

„% another within the Tame County, in order to a Trial or Diſcharge 
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. « by due Courſe ot Law ; or in caſe of ſudden Fire, or Infection, or other 
+ « Necelſity ; upon Pain that he who makes our; ſigns, or counter-ſigns, 
il « or obeys or executes ſuch Warrant, ſhall forfeit to the Party grieved 
8 „One Hundred Pounds for the firit Offence, 'Two Hundred Pounds for 5 
bon « the ſecond, Sc.“ : Re 8 of 5 
but Ms 3 DEL LAY pk.” 3 2 
ave MES one | e PF ig ; ; 
(D) Mhat is to. be done previous to their Com⸗ *Page 386. Y 
bo: 1 85 mitment; - Lo he | 2 5: 
12. a ; ; c ; T 
Y the 2 & 3 Ph. & M. cap. 10. it is enacted, That every Juſtice r 5 
the « Juſtices; before whom any Perſon ſhall be brought for Manſlaughter 8.7 
* or Felony, or for Suſpicion thereof, before he or they ſhall commit or 5 
(69 « ſend ſuch Priſoner to Ward, ſhall take the Examination of ſuch Priſoner, 15 
aol; and Information of thoſe that. bring him, of the Fact, and Circumſtances 13 
Yer * thereof; and the ſame; or as much thereof as ſhall be material to prove "F308 
and * the Felony, ſhall put in Writing, within two Days after the ſaid Exami- 179 
for * pation ; and the ſame ſhall certify in ſuch Manner and Form, and at ſuch 1 
* Time, as they ſhould and ouglit to do, if ſuch Priſoner ſo committed or 
* ſent to Ward had been bailed, or let to Mainprize, upon ſuch Pain as in 
"1&9 2 H. & M. c. 13: is limited and appointed for not taking or not 
certifying ſuch Examinations, &c.” And it is further enacted, That 
| the * the ſaid Juſtices ſhall have Authority, to bind all ſuch by Recognizance 
ht 10 * of Obligation, as do declare any Thing material to prove the ſaid Man- a 
laughter or Felony, to appear at the next General Gaol-Delivery to be 
* holden within the County, City, or Town Corporate, where the Trial 
of the ſaid Manſlaughter or Felony ſhall be, then and there to be given | a 
2500 ia Evidence againſt the Party; and that the ſaid Juſtices ſhall certify ' | FR 
lice the laid Bonds taken before them, in like Manner, as they ought to cer- Wt 
uy Bonds mentioned in the ſaid former AR, c.“ | 3 
A Juſtice of the Peace may detain a Priſoner a reaſonable Time; in or- 2 Hawk. P. 
1 kr t» examine him; and it is (a) ſaid that three Days is a reaſonable 888 
(ack ine for this Purpoſe. | Eliz. 829, 
PLE | | 1 | | | 830. 
1 Hale's P. C. 586. 2 Hale's P. 6. 79, 121. 
t an; F, - „ 5 
e vn {hat ought to be the Form of the Commit- 
„ © EY 
952 VERY Commitment muſt be in Writing, and under the Hand and | 
| ' Seal, and ſhew the Authority of him that (5) made it, and the Time rs * 
ought { Place, and mult be directed to the Keeper of the Priſon. Dalt. c. 125. 
0! 19 : | H. P. C. | 
f this pk, P. C. 119. (8) It may be made either in the King's Name, and only teſted by the j. 
dero a 0 ns the Juſtice's Name. Dalt. c. 125. 2 Hawk. F. C. 119. Where a Commitment in 
+ thay 1108 maſt be to the Sheriff, and not to the Gaoler, we S Mad. 21. | 
oy Lk „„ TV . 
4. | . * 


Corp 


COMMITMENTS 


2 Hawk. Tt may command the Oaoler to keep the Party in ſafe and cloſe Cuſt 3 
P. 3 t for ths Vela what he 1s obliged to do Y by Law, It can be no Ps 
e command him. fo to do. © Rs cies 


I ought & Te forth whe Crime with conreniem (2) Cen, . 
ther ene be by the (J Privy Council, or ane 95 10 

_ thority, otherwiſe the Officer (/) is not puniſhable by reaſon of ſuch 
Mittimis, for ſuffering the Party to eſcape, and the Court, before whom 


he is removed by Habeas Corpus, ought to diſcharge or bail him; and 
Page 381 this doth not only hold where (no Cauſe at all is expre fed in the 
Commitment, but alſo where it is (4) ſo looſely ſet forth, thay the Court 

3 Hawk, P. cannot adjudge whether it were a rea ſonable Ground of Impriſoumen, 

S _ | nent. 
H. F. O. 94. Dalt.c. 125. 2 Inſt. 82 591. (e) 16 Car. 1. c. le. Cro. Car. 133, 80), 
85 2 And. 298. h Rot. Rep. 134. Leon-71. % 2 Inſt: 391. H. P. C. * "ek 
e 9 Car. 579. Palm, 558. 2 Hawk. P. O. 19 (4) As where one was committed for ma. 
nifold Contumacy to the High Commiſſion Court. Rol. Rep. 245-——Or for refuſing to anſwer 
before them, to certain Articles. Rol. Rep. 220, 245. Or for infolent Behaviour, and Word 
ſpoken at the Councll- Table. Cro. Car. 153, 579. 2 Bulſt, 139, 140. . | | 


1 


a Inſt. 52. ats Commitment for High Treaſon or Felony in general, without cx. 
Cromp-eg3. Preſſing the particular Species, has been held good. 
. TY 1 | 
125. Sid. 78. And. 298. Keb. 308. Palm. 538. 2 Hawk. P. C. 119. Vide 2 Inf. $9]. core, 


Skin. 596, But now, ſince the Habeas Corpus AQ, it ſcems that ſuch a general Com- 
L 9. The mitment is not good; and therefore where A. and B. were committed fir 

. verſ. aiding and abetting Sir Fames Montgomery to make his Eſcape; who waz 

3 committed by a Warrant of a Secretary of State for. High Treaſon, on a 

. Habe Corpus, they were admitted to Bail, becauſe it did not appear what 

Ce pl. 1.. Species of Treaſon Sir Jumes was guilty of, | | 

Ld. Raym. | | | 

65. 5 Mod. 78. 8. C. 


3 Hawk. P. I is ſaße 40 ſet forch that the Party is. charged upon Oach I but this i 
| 53 Py] esc 3 for it hatk been reſolved, that a Commitment for Treaſon, 


Cromp.233. or for a 8 


icion of it, without ſetting forth any particular Accuſation or 

2 Inſt. 52, Ground of the Suſpicion, is good. . 4 Fa 
591. . 5 , i : 

1 Every ſuch Mitimus ought, to have a lawful Concluſion, (7) vis. that * 
2 Hawk. P. the Pariy be ſafely kept till he be delivered by Law, or by Order of Law, T1 ; 
C. 120.” 4 or by due Courſe of Law, or that he be kept till further (7) Order, 1 
og hog (which ſhall be intended of the Order of Law) or to the like Effect; and [Re 
rg Ci 94. if the Pariy. be committed only for want of Ball, it ſeems (mm) to be a good +40 
Cromp-233. Concluſion of the Commitment, that he be kept till he find Bail; but a * 


alt. c. 124. Commitment (7) till- che Perſon who makes it ſhall take further Orcer, 
That the cems not to be good: and it leems that the Party, committed by ſuch or 
— TOTS A; 2 5 2 Rig tb 
theſe any other irregular Mirsimus. may be, bailed. 
Words, ; | | 
until he be delivered by due Courſe of Laco, makes no Nullity in a Juſtice of Peace's ATi; timus, for tl 
are no more than the Law favs. 3 Keb. S831. %) Lev. 230. cent. Cro. Car. 558. * 
73 74 2, Ld. Raym. 978. 3 Salk- 91. Pl. 1. 284. pl. 12. 6 F Holt 590, 0 2 Int 
52. Sgt. Rol. Rep. a Lev. 280% Oro. Car. 579. cent. 3 Bulit, 49, 49; Rol. Rep. 419, 
Carth. 152, Alfo a Commitment grounded on an Act of Parliament ought to | 
oo conformable to the Method preſcribed by ſuch Statute; as where the 
h df” en Mere commitieck on the 43 Elis. cap. 2 
taken be- and the arrant concluded in the common Form, vis. until. they, be du 
twena diſcharved atcording to Law; but the Statute appointing that the Par 


2 


ef] Here remain until he ſhould account, for want of ſuch Concluſion Commit- 


they were diſcharged. 


| | ment as 2 
and where one is committed for a Contumacy. 


le- $ where one Bracey was committed by the Commiſſioners of Bankrupts, Salk. 348. 
1 bor refufing to anſwer, and they concluded their Warrant, wiz. 411 he pl. 3. 
c 


rm himſelf to our Authority, and be thence delivered by due Courſe of L&Raym. 
_ and upon the Return of a Habæas Corpus he was diſcharged; for 8 a 
them examined. | : s 3 391. 
„ | 2 Stra. 1005. Bracey's Caſe. 5 Mod. 308. S. C. 
do where one 7axley was committed by the Earl of Nottingham, Secretary Car th. 291, 
of State, by Virtue of the 35 Elis. for refufing to anſwer, whether he was en. bg 
i Jſuit, Seminary or a M ng Prieſt, and the Concluſion of the Warrant = 5 
* was, there to remain until he ſhall be from thence diſcharged by due Courſe Page382 
of Law; whereas the Words of the Statute are Special, viz: until he ſhall 


Queſtions, and anfwering them openly and directly in the Negative _.... 
Mr. Baxter being committed, by two 7 or my of the Peace of Midalſix, Baxter : 

to Clerkenwell Priſon, was brought by Habeas Corpus to C. B. the Gaoler, Caſes Mich. 

returns that he keeps him by Virtue of a Warrant from the Juftices of the 7? * 


8 Peace, in theſe Words, Whereas it hath been proved unto us upon Oath, that . 
Jom- Richard Baxter, Clerk, hath taken upon him to preach in an unlawful A/- 
d for ſmbly, Conventicle or Meeting, under Colour or Pretence of Exerciſe. of © 
was Religion, contrary to the Laws and Statures of this Realm, at Acton, where 
on a I. mo liveth, in the ſaid County, not having ſubſcribed the Oath by Ac 
what if Parliament in that Cifſe appointed to be taken; and whereas we having 
Fudered to him the Oath and Declaration appointed to be taken by fuch as 
ſhall offend a gainſt the ſuid Statute, which he has refuſed to take; we 
threfire ſend you herewith the Body of the ſaid Richard Baxter, 175% A 
Fr urging and commanding you, in his Majeſty's Name, to receive him the _ 8 
* pF ſaid Richard Baxter into his Mayefty's ſaid Hier, and him there {af Tr 
eaſon, laß fix Months, without Bail or e ond and hereof, &c. This Re- 
ne um the Court held inſufficient, the Warrant being vitious throughout, 
Fir, There is nothing in the Warrant to certify to the Court on what 
* date the Juſtices proceeded, Secondly, Admit they did proceed on the 
e awe 17 Car. 2. (which they muſt intend, if any) yet the Commitment 
0 Fe ill, for ſeveral Reaſons. © Firſt, It does not a pear that Baxter was 
is fi bulty of any Offence at all againſt this Act. This Law does nor forbid 
Sor neenticles, nor enjoin the taking of any Oath, nor ſubſcribing any 
-_ s Dcclaration, (nay, there is no ſuch Thing as a Declaration in the Act); 
83 be Preaching at Conventicles is only one of the in rag that are 
0 We: Here given of ſuch Perſons as are not to come within five Miles, &. 
me 1 the taking the Oath is only allowed them as a Remedy to ſecure 
"mſelves againſt the Penalty of the Law; the only Offence then, is of 
5 Frrons ſo deſcribed, to come within five Miles of a Corporation, or the 
\6 Mod Pace where they have taken upon them to preach, &c. Now it does 
ö 2 Ini i appear by the Warrant that Mr. Baxter did eicher of theſe, it is only 
0. ſad that he took upon him to preach at Acton, where he now liveth, whic 
1 lt Words are only the es of the Juſtices, and not any Part of 
ep which is proved unto them, upon Oath, as the Crime intended to be 
9 5 a Fiſhed by the Law muſt be. Secondly, It does not appear that he 


Fabel, oc. ſince the Act of Oblivion, neither is there any other De- 
"Pon given of him to make him the Perſon intended to be reſtrained by 
de Act; the Time ſhould have been expreſſed. Thirdly, It is not ſaid 
$9 made the Oath before the Juſtices; ſo that che Priſoner can have no 
Dd 3 7 Remedy 


the Statute only impowers them to commit until he /ubmit himſelf to be by Comb. 390, 


an/iver unto the Queſiion;, and he was diſcharged on being aſked theſe - 
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Statuteofz7 * ſons that itiall be committed to the common or uſual Gaol, within 


aſcertain * Juſtice or Juſtices of the Peace, ty whom the ſaid Offenders ſhall! 


= ade 


Fo 
4 


1 jj M1 TjMEW SH 
Remedy in Caſe the Oath were falſe. Fourthly, If his being at 49% 


Were proved after, c. yet it does not appear how long he conlinued 
chere; poſſibly he might be ſeut for before the Juſtices, and committed 
© Immediately after his Preaching, and then he could not be gulli) of any | 


| Keſidence puniſhable within this Act; and for. theſe Reaſons he was dil 
= "charred. : TRL 


£ 


— „* 
7 


n 


*Page383 (5) At whole Charges they are to be bent n 
15 „f;; Pfin 


And by the N I the 3 Fac 1. caps 10. it is enacted, That every Perſon and Pe. 
ö 6 1 85 1 any County or Liberty within this Realm, by any Juſtice or Juſtices of 
Perſon not: the Peace, for any Offence or Miſien:eanor, having Means or Ability 
having thereunto, ſhall bear their own reaſonable Charges tor ſo conveying or 
Goods or «© ſending them to the ſaid Gaol; and the Charges alſo of ſuch as ſhall be 
1 * appointed to guard them to ſuch Gaol, and ſhall ſo guard them thither; 
where heis and if any ſuch Perſon or Perſons, ſoo be committed, ſhall refuſe, at 
taken, ſuffi- * the Time of their Commitment and Sending to the ſaid Gaol, 10 de- 
cient to. ( fray the ſaid Charges, or ſhall not then pay or bear the ſame, that then 
|= pot _ ſuch Juliice or Jultices of the Peace ſuall and way, by Writing under 
Banff and „ his or their Hand and Seal, or Hands and Seals, give Warrant to the 
of thoſe © Conſtatle or Conſtables of the Hundred, or Conſtable or Tithingman of 
who con- * the Tithing or Townihip where ſuch Perſon or Perſons ſhall be dwelling 
vey 6 2 and inhabiting, or from whence he or they ſhall be committed, or where 
FAS > - * he or they tha | have any Goods within the County or Liberty, to ſell ſuch 
the Houſe © and ſo much of the Goods and Chattels of the ſaid Perſon, as by the 


of Correc- * Diſcretion of the ſaid Juſtice or Juſtices of the Peace ſhall ſatisfy and pay 


- 
* 


ee by „ the Charges of ſuch his or their conveying or ſending to the ſaid Gavl; othe 
Vom a Jug“ the Appraiſement to be made by four of the honeſt Tahabjtanis of d. =: 
tice, then Pariſh or Tithing where ſuch Goods or Chattels ſhall remain and be; Mat 


on Appli- “ and the Overplus of the Money which ſhall be made thereof, to be de. 

cation by © livered to the Party to whom the ſaid Goods ſhall belong. 

1 on onſta* And it is further enacted, That if the ſaid Perſons ſhall not have, of 
r other ,, | TR 

5 be known 10 have any Goods or Chattels which may be fold for the 

who con- 2 Purpoſe aforeſaid, within the County or Liberty, an indifferent Aſſeſl- or In 

veyed him „ ment ſhall be made by the Conſtables and Church wardens, and two 0t Was n 


7 Juſ- u three other honeſt Inhabitants of the Pariſh or Tithing where ſuch Of Wards 
Fach Coun. © fenders ſhall be taken or apprehended, the ſaid Taxation being allowet es 
ty or Place, under the Hand of one or more Juſtice or Juftices of the Peace, if ther Ficape 


[ſuch Juſ- „ be ſuch Conſtables or 'Churchwardens there inhabiting; and in Defal 
tice] | a „of them, by four of the principal Inhabicants of the ſaid Pariſh, Town i Suſp 
= (1. yang 8 WP Or Tithing, where ſuch Offender iball be taken or apprehended 

into and and if any ſo aſſe ſſed ſhall retuſe to pay their ſaid Taxation, then t 


the reaſon- committed to Priſon, or any Juſtice of the Peace near adjoining, {hal 
ae ad 2nd may give Warrant as atoreſaid to the Conſtable, Tichingman or othe 

U with- © Officer, there to diſtrain the Goods of any ſo afſefſed, which ſhall retu 
out Fee by © to pay the ſame, and io ſell the ſame; and that ſuch Perſon or Perlo 
his War- „ ſo authorized, ſhall have full Pov er ſo to diſtrain; and by Appraiſcue 
eee a of four ſubſtantial Inhabitants of the ſaid Place, to ſell a ſufficient Qu 
ſurer to * ity of the Goods and Chattels of the Perſon 1o refuſing, for the L 


ay the 2 8 . 
ame; but in Miduliſeæ the ſame ſhall be paid by the Cyerſe ers of the Poor. 
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COMMITMENTS 


ing of the faid Taxation; and if any Overplus of the Money come by 


ö | : 

xr * the Sale thereof, the ſame to be delivered io the Owner,” T 
ted 85 | | 8 
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„%) To what Court the Commitment is to be Pages 
VVV | ot | 


BY the 3 H. J. cap. 3. it is enacted, That every Sheriff, Bailiff of 

« Franchiſe, and every other Perſon, having Authority or Power of Vid Title 
Keeping of Gaol, ar of Priſoners for Felony, do certify the Names of Hahear Gr- 
# every ſuch Priſoner in their keeping, and ot every Priſoner to them com- f 

« mitted for any ſuch Cauſe, at the next General Gaol-Delivery, in every 

„County or Franchiſe where any ſuch Gaol ſhall be, there to be calendred 
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(8) By what Means the Party map be dif- 


elbeg 


6 


e dye vs 
by * 
. 
. * 
n $5 
ddr Nom . 
* * 


lit before the Juſtices of the Deliverance of the ſame Gao}, whereby they BE 
bp, of u may, as well for the King as for the Party, proceed to make Deliverance Ef 
Ul be of ſuch Priſoners according to Law, on Pain to forfeit to the King, for Tr 
ther every Default there as 1s one hundred Shillings,” Le 1 
os | | : = 
n — — — 8 3 
to the * "21 


. charged from ſuch Commitment, 


i 

ao 
where . 
ers | Ke V | | oP 
by the A Perſon legally committed for a Crime, certainly appearing to have been Keilw. Pa bs 
nd pay done by tome one or other, cannot be lawfully diſcharged by any 3 Inſt. 209, 1 
Gaol; other but by the King “, till he be acquitted on his Trial, or have an Ig- 210- 1 
of the wramus found by the Grand Jury, or none to proſecute him on a Procla- 1 C. 94. bby: 
nd be; mation for that Purpoſe, by the Juſtices of Gaol- Delivery. 2 1 P. 11 
| beg | | * „. & 1 
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r S * 
ere ; = ö 
A n 28 

#4 — . — 

3 . 


ſome one of the King's Courts, or by ſome Magiſtrate duly TA 


7 But if a Perſon be committed on a bare Suſpicion, without any Appeal Keilw. 34. bo). 
 Aﬀeſt- or Indict ment for a 1 Crime, where afterwards it 1 that there H; P. C. 160, . 
1x0 ot ma none; as for the Murder of a Perſon thought to be dead, who after- 5 p, "He 
ſuch Of wards 1s found to be alive, it hath been holden that he may be ſafely diſ- Condhs. Woe 
e miſſed, without any farther Proceeding ; for that he who ſuffers him tu | 172 

if chen tleape, Is properly puniſhable only as an Acceſſary, where there can be no | 

| Defal Principal ; and it would be hard to Jn one for a Contempt founded on 

„Jou. i Suſpicion appearing in ſo unconteſted a Manner to be groundleſs, 

chended PoE | | 
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465-4 FNOMMON is a Right or Privilege which one or more Parſons 
4 Co. 35. a, bf claim to take or uſe in ſome. Part or Portion of that which arother 
5 inſt. 95 Man's Lands, Waters, Woods, Ge. do naturally produce, without 
yr g 7 having an (2) abſolute Property in ſuch Lands, Waters, Woods, C. 
therefore if it is called an incorporeal Right, which lies in Grant, as originally com- 
I havea mencing on ſome 4;;reement between Lords and Tenants, for ſome valua- 


' Right of ble Purpoſes, which: by Age being formed into a Preſcription continues 


. ee ood, although there be no Deed or Inſtrument in Writing which proves 
Man's Soil, the original Contract or Agreement. | ET e ; 
i 6 Rent, if the Rent be behind, I cannot diftrain the Beaſts of 4. becauſe the Right 
of Common, Which every Man has, runs through the whole Common; and I cannot fay thu i 
any particular Part of the Common is more mine than another. Co. Lit. 47. a. 142. a. 2 Bol t 
(A) Of the ſeveral Kinds of Common. 385. 
And herein, „% B 
1. Of Common Appendant. 386. pl 
2. Of Common Appurtenant, 387, 4 
3. Of Common in Groſs. 388. bee 
4. Of Common pur cauſe de Vicinage. 388, + 
(B) Df rhe Intere® of pin who is Owner of the Ml . 
SUN. 309, 1 *& 
(C) Df the Commoner's Intereſt in the Soil: 
and herein of the Remedies the Law gives WI «: 
A - 
1. Againſt the Lord or Owner of the Soil. 390. Ml... 
2. Againſt the other Commoners : And herein of WW Foo 
Admeaſurement. 391, all 
| 3. Againſt Strangers. 392. . 5 
(D) Df Approbement and Incloſure. 392. Lor 
(E) Ot Apportionment and Extinguiſhment. WI -\ 
394. | 
= T 
(A) Df the ſeveral Kinds of Common. " 
: c 


(a) Of the THE general Diviſion of Common, according to ſome Books, is into, 
Nature of + iſt, Common of Paſture, which is a Right or Liberty that one ot 
5 50 Kind more have to feed or fodder their Beaſt or Cattle in another Man's Land; 
| 2 2dly, (a) Commen of Turbary, or a Liberty of cutting Turves in _—_ : 
can only be 


e W © 
a 8 , i . — WP a 5 
zind or Soil; 3dly, (a) Common of Piſcary, or a Right and Liberty of 


24% which is a Right of taking Trees or Loppings, Shrub, Underwood Vide 4 Co. 
1 another's Woods, Coppices, Cc. and 5thly, () a Libeny, which in 37; a- 
me Manors the Tenants have of digging and taking Sand, Gravel, Stone, Ofpreſerił · 


. n 
G. in the Lord's Soil. | | 2 Lis. 
po 5 Be 
+54, 2 Keb. 290. that an Aſſiſe Ties of it. 8 Co. 48. That by a Grant of a Houſe Gm pertinen- 
rfons _ Common of Turbary paſſes, ve Cro. Jac. 179, 180. 3 Lev. 165. Vie I. ev. 231. Sid. $54- 
other (% That a Man may preſcribe to have ſeparalem Piſcarlam, and exclude the Owner of the Soil 
thout whoily from Fiſhing ; for he has ſtill the Profit of the Soil and the Water, Tc. Co. Lit. 122. 8 
ig, C5. 98. Vent. 391. Sand. 251. 2 Sand. 326. How it muſt be preſcribed for, vide Hard. 4979. 
Tu 0 Tor this vide Co. Lit. 41. b. | 9 5 8 : | 
zus. * But the Word Common is uſually underſtood of Common of Paſture, of page 386 
Ae which there are four (c) Kinds; firſt, Common Appendant ; ſecondly, Com- 5 
ves mn Appurtenant; thirdly, Comman in Groſs, fourihly, Common pur Cauſe ON 1 | 
E Vicinage; and theretore, N | e Vaugh 259, 
T9 23 : | c)For A 
e Right jn the County of Nerfo/4, which is a Sort of Common fer cauſe de Vieinage; and the Commencement 
Ay that thereof, vide 7 Co. 5. | . | WIE 
2 Rol. | | 
1. Of Common Appendant. | | / 
. Common Appendant of Common Right belongs to Arable Land for Co. Lit 


Bafts that ſerve for Maintenance of the Plough; as Horſes and Oxen to 122. a. 
plough the Land, Kine and Sheep to compeſter it; and for ſuch Common O Burke 
there is (7) no Need to prefcribe “. e | 1 

6 . aid to have 
deen Time out of Mind. 4 Co. 37. Rol. Abr. 401. Cro. Car. 54%. muſt N Time ou 
of Mind. Keil w. 129. b. Rol. Abr. 396. Fitz. Tue 143- and cannot be created at this Day, a6 
1.8.4 3 Aſſ. 9. Fitz. Aſſife 134 Rol. Abr. 396. : 8 


* Qu, de hee, For Lord C. ie in his Commentary on the ſame Section, ante 121, b-ſays, ® Appen« 
* ants are ever by Preſcription.” * : Bn 


As the Lords of ſeveral Manors, in which there were Waſtes, 288 
uſed to portion out ſome Paris of the Arable Lands to their Tenants, 2 Inſt. 
wach they were to till and plough, and were ta hold in Nature of 185 5 
it was neceſſary, in Support of Tillage, which has always been greatly fa- 
wured in the Law, that the Cattle employed in this Service ſhould have 
Food and Provender in ſome other Parts 4 the Manor; and this was uſu- 
” aligned them in ſuch Wattes as were leaft fitted for Improvement or 
ultivation. | 1 
Hence it is, that if before che Statute of Quia Hmptores Terrarum, the Rol. Abr. 
Lord of the Manor had made a Foffment of Parcel of the Manor, io hold 398. 5.6 
of him, the Feoffee, as incident to the Grant, ſhould have Common in the 3 P 37 ® 
Walles of the Lo: d. TEN PORE cy RAT 2 Inſt. 86. 
8. P 


This Kind of Common is regularly Appendant (=) only to Arable Land, 37 H. 6. 34. 
et it may be claimed dy that Name, as Appendaut to a Manor, Farm, a 26 fl. 8. 4. 
Pough-Land, or a Carve of Land, though 1t may contain Paſture, Mea- 4 Co. 37. As 
don and Wood; for it ſhall be preſumed to have been all originally Ara- 2 12.5 
be Land, though afterwards converted into Meadow, Paſture, O.. ans: 

2 Brownl.. 


$, 1s into, 


t one ot . 2 Inſt. 85, „ On cannot be Appendant to Land which is approved within Time of 
5 Lands; I out of the Waſte of the Lord. 5 All a Bro. Common 16. 8. C. Bro. Aff. 116. 8. C. 
another“ abr. 39. S W. . | 

Saud 


C4) Tt 


aking Fiſh in another's Fith-pond, Pool or River; Achly, Common of Xfte- Appendane 
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G 85 H.6, (4) It can only be for ſuch Cattle as are neceſſary in Tillage, as Oxen 
10 * 4g and therefore a Preicription to have Common A ee for all Mannez 
B98) of Laut, is not good, becauſe it comprehends, Goats, Geeſe, and ſuch 


. tain Time, in which the Lord uſes it. 
396. 8. C. js 1 1 


a " 


io £) So it may be to Common in the Meadow, after the Hay carried 
off, till Condtemas. „ „ 


34. Rol. Abr. 397. (g) So to Common in the Paſture, from the Feaſt of Sr. Auguſtin till 4! 5 
Saint, 1 E. 5. 26, 34. Rol. Abr. 397. S. C. So it may be to Common two Years after the Corn 
cut and carried away, till it is reſown, and every third Year per zetum Aunum, 22 Aſl. 43+ Rol 
Abr- 397. 8. C. Sand. 343. S. P. Vide oft Letter (C) 390. JJ OL SS *. 
Salk. 169. If an lahabitant of one Pariſh hath Common Appendant in certain waſte 5 
pl. 1: Grounds which lie in another Pariſh, he ſha]l be aſſeſſed, and pay Taxes 
Fl, that Pariſh, where his Farm lies, and not in that in which he hath 
Common; for the Common is only incident to it, and will paſs by a Grant ] 
of the Common; and is therefore to be conſidered as Part of the Fam, 55 
MRO and the Farm to be taxed the higher, 8 5 Pro 
Wo 2, Of Common Appurtenant, 
Co. Lit, Common Appurtenant can only be claimed by Preſcription, and 1s 2 Wb 
Fo fp Right of Commonage for Beaſts, not 7 only Commonable, (7) as Horſes, ſcrip 
#) A Man Oxen, Cows: and Sheen „but Jikewife for Beaſts not Commonable, 2 1 m 
h 
have it for _ 5 ay 5 | 
all Manner of Cattle. 15 F. 4. 33- Rol. Abr. 402. S. C. () Theſeare commonable and calle | 
Magna Averia, for which wide Cro. Jace 580. 2 Rol. Rep. 173- Sand- 227,—1f the Lord licenſc He 
a Stranger ad f onena* averia into the Common, this ſhall be intended of Commonable Cattle only, Put it 
and not of Hogs. 2 Mod. . fer North Ch. quſt. But if the Licence be for a particular Time 
it is otherwiſe. 2 Mod. 2. per Ner n. „„ 00 $6 
Ile chat claims Common by Force of a Preſcription, as an Inhabitan f _ 
15 E. 3. 32. of a Town, ſhall have no other Cattle to Common there, but what are 
hou: , Abr. (4) levant and couchant within the ſame Town. * [CF 
-attle ſhall 


be ſaid levant and couchant, vide Noy 30. where it is ſaid, that by Coke Ch. Juſt- ſo many Gl 
as the Land, to which the Common is Appurtenant, may maintain in the Winter, ſo many ſhal 
ſaid le vant and couchant- Jide Vent. 54. And ſo many Beafts may be ſaid leyant an _ 


* 
— — 


= 


I None can have Intereſt in a Common, in reſpe® of a Houſe in which he hath rot any In! 
eſt. Gateward's Caſe. 6 Co. 60. : | | | 


ten 


ner 


| ſcription, and has no Relation to any Land belonging to the Commoner; * 


7 


El 
* ; 
* 1 : * a 
40 
er 2 2 2 «hs 9 
- « VE z . 4 * 2 
p 5 * l 


ra Man claims Common, by Preſcription, for all Manner of Common- 5 
able Cattle in the Land of another, as belon uh. 55 a Tenement, this is a Rol. Ahr. 
wid Preſcription; (e) becauſe he does not 127 that it is for Cattle levant 398. 

and couchant upon the Land to which he claims it to be Appurtenant; for 9 

+ Man cannot haye Common /ans Number appurtenant to Land; and OY as 
when he claims the Common for all Cattle Commonable, and dqes not ſay ral Demury 
fr Cattle levant and couchant upon the Tenement, this thall be intended rer, but is 
Common /ans Number, according to the Words; (%) for there is uot any oe ag 
Thing to limit it, when it does not fay for Cattle levant and cauchant. Theadl: and 
Mealer. 


Lev. 196. Sid. 313» 314- 2 Keb. 108, 120. Mellor and Spateman. Sand. 3 46. Me. 4 5 | 


12 Mod. 249. Ld. Raym. 406, 558. 2 Ld. Raym. 1188. and vide 3 Mod. 162, 2 Ld. Raym. 
tels; 10 Mod. 145, 184, 210. Co. Ent. 656. Poph. 201. Vent. 164, 165. and ſo Sand. 225. 
ad\udged. 2 Mod. 75. Cro. Jac. 44. 1. Raym. 170, 276, 644. 2 Stra. 1011. 7 But if 2 
an preſcribes for Common for a certain N umber of Cattle, as belonging to certain Land, he need 
pot ſay levant and couchant. 2 Mod. 183. Vie the Diverſity adjudged, and Rol. Abr. 403. 
Vent. 163. 2 Mod- 55. Cro. Jac. 27. wg 43 | | © « 


It ſeems agreed, that if a Man has a Grant of Common far a . 5 
cenain Number of Beaſts, that the Commoner may take the Beaſts of 
* Stranger, and put them upon the Common, ſo that it exceed not the 
Non or or mo os 


"Page388 
22 Aſſ.;pl. 


„„ mnt Bo EE 5 84. 45 EK. 
$25 b. 11 H. 6. 26. b. Vid Cro, Jac. 15, 525. (e) Secus of Common ſans Number. Rol. 
Abr. 402. But he that claims the ſole Paſture of Land may licenſe a Stranger to put in his Beaſt. 


Alſo in Caſe of a Common Appurtenant, it is ſaid, That where the Jones 375 


Number of the Beaſts to be commoned is certain, the 


grant over the Commonage of Part, and reſerve the Reſt to himſelf T. 


ommoner may 2s 
2 Term 
« 415. 


* 


| is elear, that if a Commoner borrows Cattle to manure his Land, he 22 an B34. 
pay uſe the Common with them; for by che Borrowing he has a ſpecial Rol. Abr. 
Property in them, 5 2 396, 40. 
3. Of Common in Groſs, 979 
| mitted. 


This is a Right of Commonage which muſt be claimed by Deed or Pre- Co. Lit. 132. 


it may be for a certain Number of Catile, or /ans Number. be 4 
Gs oe | ED 4 3s | be ſaid 
Common in Groſs, vide Rol. Abr. 402. 


He that hath Common in Groſs for a (a) certain Number of Cattle; 


a may 3 
put in che Cattle of a Stranger, and uſe the Common with them. 1 H. & ab. 


Rol. Abr. 
So may he who hath Common, ſans Number in Groſs. 11 H. 6-22. b. Rol. Abr. 402. 8. C. 


1 ———— 


a 


Fl 


upon a Houſe, as may be tied there, and are uſually to be maintained in the Hauſe. 2 Brownl. 101. 


hut fer Vaugh. 253. Cattle cannot be levant on a Meſſuage önly, yet vide Salk. 169. pl. a. 


Preſcription to have Common for all Beaſts levant and couchant, as appendant to a Cottage, is good 
ir a Cottage contains a curtilage at leaſt ; and there is no Difference between a Meſſuage and Cur- 
llage as to this. Alſo a cottage by ſtatute ought to have four Acres of Land. 6 Mod. 114. 8. C. 
11 Mod. 53. pl. 29, 72. pl. 3. 12 Mod. 35. Ld. Raym. 726. And Holt Ch. Juſt. ſaid that he re- 
nembered the Trial of an Iſſue, where it was ruled by Hale Ch. Juſt. that foddering cattle in the 
= was ſufficient Evidence of Levancy and Couchancy. 169. pl. 2. 6 


Ll. Raym. 1015, | : 
„ Common 
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C © M M oO N. 


Common Appendant cannot be made Common in Groſs, for this 3 | 
217 Catile levant * the Land, to which, &c. and therefore it 0 . 


ol. Abr. vered without Extinguiſliment. l N 


> C. oro. Cat. 542-8.P. = 


Rol. Abt 80 Common Ap n for Cattle 8 Ra 5 e ee 5 

- 40S Wee | pon the Land, 
Len But though by Grant be ſevered from the oil | | 

t it eannot rant from il, vet Common A | | 
eee 


Rol. Abr. If A. and all choſe whoſe Eftate he bach in the Vlanor of D. have had 
Se. c. Time out of Mind a Fold-courſe, . . Common of Paſture for any Number 
43%, 433. of Sheep, not exceeding 300, in a certain Field, as appurtenant to the ſaid 
$-C. ad- Manor, he may 2 over this Fold-courſe to another, and ſo make it in 
judged, and Groſs; becauſe the Common is for a certain Number, and by the Preſcrip- 
— _ tion the Sheep are not to be levant aud couchani upon the Manor, but it is 
— err a Common for ſo many Sheep appurtenant to the Manor, which may be 
Parcel of {ſevered upon the Manor as well as an Advowſon, without any Prejudice 
— + the Owner of the Land where the Common is to be taken, 
125 i ls: 
—_ ? , 4 Of Common pur cauſe de Vicinage.. 
Common 2 cauſe de Picinage is but an Excuſe for Tre fs, and no 
* 122 Man can put his Beaſts into the Land in which he has fuch Common, bu 
they muſt eſcape thither themſelves, and either of the Parties that has fuch 

2 Thatby Neighbouring Grounds (+) may incloſe againft the other. : 

uch Inclo- | 
fure the Common is gone. 4 Co. 38. Rol. Abr. 399. 8. P. 


EA 


Rol-Abr. But if there be Common pur cauſe de Ficinage between two Manon, 


399 and the Lord of one Manor incloſes, yet he ſhall not bind a Copyholder of hf 

the ſame Manor, but that he may have Common pur cauſe te Vicinags as 10 

he had before. 1 18 

f 13 If there be Common pur cauſe de Vicinage between the Towns of 4. and 

, and B. and 4. hath 30 Acres of Common, and B. hath 100 Acres of Bl 5 
* „Common, the Inhabitants of 4. cannot put more Cattle into their 

age 389 * Common than the 50 Acres will depaſture, without any Regard to the ] 

Common of B. for the original Cauſe of this Common was not the Profit by 

| of either Town, but to prevent Suits in open Countries for reciprocil 4 

Fidez Bulft. Eſcapes from one Field into the other. | | Lor 
87. | If there are two Manors in one Vill, the Tenants of each may intercom- 

2 mon; and this is likewiſe called Common pur cauje de Vicinags. l 

| 1 | * 

Rol Abr. v Common pur cauſe de Ficinageis Common A ndant,, and theres Phe 

399 But for fore a may not preſcribe in a Common pur cauſe di Picinage; but i . 


5 is ſufficient to lay, that be and all thoſe whoſe Eftate, ©. have uſed io in- 
Lageh, 1g, becom mon cauſe Ficinogit. | ies Jo 


3 Kebs 388. 


() Of 


a nS % 


3) Of the Jnteveſt of im who is Owner of the 


PHE Lord of the Soil hath ſuch an Intereſt therein, that it ſeems 


Ls 


fon all manner of Profit is void, as unreaſonable and againft Law. 


) There- 
ns 5 _fqre if the 
0:ner of the Soil grants to another Common ſars Number there, yet the Grantee cannot uſe the 
Common with fo many Cattle that the Grantor ſhall not have ſucient Common for his Cattle. 
1314.8. 2 Rol. Abr. 396, 399. Bridg. 5. Rol. Rep. 365. Sand. 245- S. P. admitted But 
wire the Lord ſhall by Preſcription be reſtrained to a certain Number, vide 4 Rol. Abr. 267. pl. 3. 


a 


But one may preſcribe or alledge a Cuſtom to haye ſelam Pe/turam terre 
from ſuch a Day to ſuch a Day, and exclude the Owner of il 5 SR 


harc ſeparalem Fuſturam, and exclude the Owner of the Soil from feeding there, Co. Ih. 152 _ 


Alſo it ſeems by the better O i ion, that a Preſcription far /al & aral 5 
P:fur' at all Times, ſo as to Walde RY. Lord from ſeeding there, . e | 


for this does not exclude the Lord of all the Profits, for he ſhall have the 383. 

Mines, Trees, Se. and is not like a Preſcription for the whole Common Yaughs 251, 

exclude the Lord, for that is repugnant. N „ 
„ 5 45 „ „ ite and” 

1 and 2 Lev. 2. Vent, 123, 163. 2 Sand. 324. Mod. 54 2 Keb. 758, 842. Hophine and 


N. 


The Lord without Preſcription cannot agift the Cade of a i as BG 
Cabs e en agile Gans aa bet Ys 


But he may (6) licence a Stranger to put in his Cattle, if be leaves 
kffcient na. for the Commoners my | a Md. ning 


Raym, 1134. 3 Will. Rep. 257. 2 Vern» 116. & vide 2 Mod. 275 () And if the Sox 
| 1 ee 28 ings the es, eee 8 0 Commonable Cattle only, 
gs; but if the Licence be for a particular „it is other wiſt 7. Hr 
Nth, That ſuch Licence muſt be by Deed. Show 2. : erwile. 2 Mod. 5. Pex 


done before. 


396. 


If 4. grants Common to B. in a certain Place, A. cannot afterwards erect Oro. Jac. 
al ere; for by the Grant the Cattle of B. are to range over the whole 271. 
e without Reſtraint; and it ſhall not be in the Power of A. to defeat 93 
oun Grant. | | Yelv. 201- 


8. ©, 
adjudged. 


0 


agreed That a Cuſtom or Preſcription (a) totally to exclude him Oo. Liv 123. 
a 151 
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4 (LP on herein of the Remedies the Law give 


2) For the A Commoner hath only a (a) ſpecial and limited Intereſt in the Sail, tu 
fer an yet he ſhall have ſuch (5) Remedies as are commenſurate 10 i 
ower of a Right, and therefore may diſtrain Beaſts Namage-teaſant, bring an Action 
8 on the Caſe, &c. but not being abſolute Owner af the Soil, be cannot () 


neral bring a General Action of Treſpaſs tor a Treſpaſs done upon, the Common, 


Learnin . 

ere id Bridg. 10, 11, Godb. 123, 124. 2 Leon 201, 202. (6) Where he may maintain 

an Aſſize, and what ſhall be a ſufficient Seiſin for that Purpoſe. Rol. Abr. 404. © 4 Mod, 

383. Carth. 285. admitted. Fitzgib. 85. ' Ld. Raym. 239, 251, 274. 2 Ld. Raym. 1188, 1399. 

Vern» 308. 2 Vern- 116, gol, 356, 575- 8 Mod. 170, 272,275, 278. 12 Mod. 25, 104. Gilb, 
» Rep» 183. 3 Will. Rep. 257. Comyns 341. pl. 172, 578, pl. 250, Stra. 634 Forteſc. 212, 

0 F 


13 H. 8. 2. A Commaner cannot regularly do any Thing on the Soil which tends 
13 H. 8. 16. to the Melioration or Improvement of the Common, as cutting down of 
did. 251. Buſhes, Fern, &c. T l VVV 
Fl + Therefore if a Common every Year in a Flood is ſurrqunded with Wa. 
Rol, Abr. ter, yet the Commoner (4) cannot (e) make a ( Trench in the Soil to 
og. 8 avoid the Water; becauſe he has nothing to do with the Soil, but only to 
F take che Graſs with the Mouth of his Cattle. | 


Godb. 52. k 5 8 
8. P. (4) So the Commoner cannot cut Buſhes, Fern, Sc. which impair the Common. Bridg, 


10. unleſs it be „ gg Preſcription. Godb. 182. (e) Unleſs by Special Cuſtom. For þ 
if he makes any Thing dh novo in the Land, he is a Treſpaſſer ; but may amend and reform a Thing 1 
uſed ; and therefore if the Land be full of Mole- hills, he may dig them down. Brownl. 228. 


So if there be Holes dug in the Common to the Damage of the Land, the Commoner may put again 
the Earth dug into its Place. Brownl. 228. —Alſo a Commoner may ſcour a Trench, as has been 
uſed to be done Time out of Mind, and as is done in the Moors of Semerſer. Sid. 251. 


EE © Every Commoner may (g) break the Common if it be incloſed, and ls 

Lo Rep 35: although he does not put his Cattle in at the Time, yet his Right of Com- 

Rol. ; Abe: monage ſhall excule him from being a Treſpaſſer. | 1 ber 
) Where he may make one or more Gaps to put in his Cattle, if the Common be incloſed, vil 
Idſ. 117. 2 Inſt. 88——May throw down the Hedges. 2 Mod. 65, 66. Brownl. 228.——1 * 


the Lord makes a Pond in the Common, the Commoners may let the Water out. Brownl- 228. Buy 


__—_— 


* Qu. de hoc, If the Commoners have ſufficient Common left? 


3 Leon.202, If a Tenant of the Freehold ploughs it, and ſows it with Corn, the Com- 
bog. moner may = in his Cattle, and therewith eat the Corn growing upon 
8 the Land; ſo if he lets his Corn lie in the Field beyond the uſual Time, 
the other Commoners may notwithſtanding put in their Beaſts. dr 
But for the better underſtanding of the Commoner's Right and Intereſt « 
in the Common, and of his Remedies when his Right is ieGinged! it may 
be neceflary more particularly to conſider, Ss 


| 1. What Remedies he has againſt the Lord or Owner of the Soil. 

— 8 If a Commoner find Conies on the Soil ſpoiling the Graſs, he cann"! . 

Rol · Abr. deſtroy or drive chem off, nor conſequently can he deſtroy che Burton“ 
| | MT, edn a 


V. ch 


5 5 * F 
S Mb Mb: On, NC 


iich is, in Effect, deſtroying the Conies; but to the Law the Commoner 405. pl. 4 £ 
null rclort for his Remedy, if he is aggrieved, | Oro. Elize., 


# ftis (a) 4 general Rule; That a Commoner cannot diſtrain or chaſe out pagezot 
the Cattle of the Lord or Fertenant, Damage-feaſant; and (6) that F 
Lord ſurchafges the Common; his (e) proper Remedy is an Action on the 
Gfl.... th, . A 6 


Py 


(a) For 
| which vide 
Var. 164, 129. Cro- Jos: 208. Brownl. 185. Godb. 182. (5) That the Commoner may have 
-n Action on the Caſe, F. N. B. 125. 9 Co. 112.—And how ſuch Action is to be laid. Lutw. 107. 
0 And therefore there can be no Relief in Equity where the Lord furcharges. 2 Vern- 116, Þ 


—— — A "I 2 * ; WEN 


7 } See the ncxt Caſe. 


— 


F there be a Cuſtom, that, a Cloſe ought to lie freſh and hained every Rol. Abr. 
{cond Year till Lady-4ay after the Corn cut and carried away; and F. S. 35 406. 4 
hath uſed Time out of Mind to have Common in the ſaid Cloſe after Lady- 7 2 
diy, till it is fowed again with Corn, for his Cattle levant and couchant up9n judgeds 
z certain Tenement as appurtenant thereto; in this Caſe, if the Lord of the 
doilof the ſai Cloſe puis in his Cattle into the ſaid Cloſe againſt the Cul- 
um, when it ought to lie freſh and hained by Cuſtom, the Eid S. o 
he be but a Commoner, (d) may take the Cattle of the Lord there Da- _ 
maze-feaſant, and juſtify in an Action of Treſpaſs brought Fer him by (4) So 
the Lord of the Cloſe where he took the Cattle; for if the Lord may eat where the 
the Graſs before the Common is to be taken purſuant to the Cuſtom, the Lord by 


Tenant would be defeated of all the Benefit of his Common. 3 


a cert 


Number of Cattle, and yet he puts in more, Kenric& and Pargiter, Yelv. 129. Adjudged by three. 


Judges againſt two, who doubted, and inclined to think, tiiat a Cuſtom and Uſage to diſtrain 
orgtit to have been alledged. Cro. Jac. 208. Brownl. 185.-—But how far the Lord may be re- 
ſtrained to a certain Stint, vide 2 Rol. Abr. 267. EE OREN Cs ; 


(0) If Y have (g) Common of Eftovers in the Woods of N S. anld 
J. S. cuts Part, or all che Wood, yet I cannot take any Part of this which 2 
1s cut, (4) but thall be put to my Aſliſe, or Caſe, as my Eſtate is. | Gro. Eliz. 


Fer Cur. Cro- Jac. 257. S. P. fer Curiam, Rol. Abr. 567. pl. g. like Point. Yely. 188. S. P. 


te (uriam. Brownl. 220. S. P. fer Gur'. Bulſt. 93, 94. 8. P. admitted arguends. (/) So if one 
giants to me 1000 Cords of Wood, to be taken at my EleQtion, and the Grantor, or a Stranger, 
cuts down all, or Part of the Wood, I can take no Patt of that which is cut down. Sir Thomas 
Funcr's Caſe, 5 Co. 28. Cro. LIiz. 820. Noy 32. Moor 693. pl. 955. Yelv. 188. cited. 

but if a Man claims all the Thorns, Ce. growing on ſach a Place, he may take them, though cut 
donn by anotaer. Douglas and Kendal, Cro. Jac. 257. adjudged. Yelv- 188. adjudged. Brownl. 
19, 220, adjudged. Bulſt. 93, 94 (4) For this vide 9 Co. 112. Brownl- 197. Rol. Abr, 
ics, pl. 22. T. N. B. 58. Hob. 43 Yelv. 188. 5 Co. 25. 3 / 


* 


2. Againſt the ther Commoners; and herein of Admeaſurement. 


The Writ of . lies by (i) one Commoner againſt (4) ano- 
wr; but if the Tenant ſurcharges the Common, the Lord ſhall not have 


ur. : 5 P, . 
« Wric of Admeaſurement againit the Tenant. 8 os 


it lies 
only for 


nd azainft fuch as have Common appendant; but C. & wide F. N. B. 145. Rol. Rep. 365. 


vet upon this Suit all the Commoners ſhall be admeaſured. F. N. B. 125. 


So il the Lord ſurcharge the Common, or approve without leaving ſuf- F. N.B. 1 
ficient, the Tenant ſhall not have a Writ of Admeaſurement againſt him, ns 
but an Aſſiſe. | a | | 

No Writ of Atmeaſurement lies againſt a Commoner ſans Number, nor p. x 


Bay diſtrain his Cattle. Sand. 343.“ *The Bdok ſays the Lord of the Soil may diſtrain. 
| | ne 


+. 
* 


| | ; 876. Cro. Jac. 195, 239 
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5 „FF 
page 392 „ One Commoner (a) cannot diſtrala the Cattle of another for the Rich 


22A pn of Commonage, which every Commoner has, runs through the whole Land. 
428. Yelv. 104. 2 Lutw. 1240. (a) But if a Man has Common for ten Beaſts, and he Puts in 
more, the Surpluſage beyond the Ten may be taken Damage-feaſant. 45 K. 3. 18. b. 2 Luty, 
1241. /iaeg Co.1134.thatan Action on the Caſe is his proper Remedy. +——W here one Com- 
moner may nave Relief in Equity againſt another for Mo. the Common. Vern. 308. 


„„ 1 
A e i 2 4 > — 


But we conceive in ſuch Caſe either the Lord of the Soil, or another Commoner might Gif 


3 Againſt Strangers. 


A Commoner may juſtify the Taking of the Cattle of a Stranger Da. 

15 H 5. 18. mage feaſant upon the Common, in his own Name, for the Intereff which 
9 C0. 114 b. he has in the Common. „ 

ä 2. EE. 25 8 a 

„10. Rol. Abr. 320, 405, Yelv. 130. Godb. 185. Jenk. 144. But can have no Aion 


« 


wg ye laid per guod His Common was impaired, - Keilw. 47. 


ger. 104. But in bis Avowry he muſt alledge a particular Damage; as that he 
Holten and could not have Common in tam ample modo quo debuit & conſuevit, for | 


980755 ad- without a particular Damage, he can no more diſtrain the Beaſts of a 
* A Come Stranger, chan bring an Action upon the Cafe, _ . 
maintain an Action on the Caſe againſt a Stranger for an Injury to the Common, whereby he i 


prevented from enjoying his Right, in ſo ample a Manner as he ought. 

2 Med. 6 If in an Action of Treſpaſs F brought by a Commoner againſt a Stranger, 
_ oor 9, for putting his Cattle in the Common, per quod Commun:am in tam amp!s 
dong,” modo habere non potuit, the Defendant pleads a Licence from the Lord to 
+This muſt put his Cattle there, but does not aver there is ſufficient Common left for 
mean Treſ- the Commoners; this is a good Plea, for though it may be objected, the 
paſs on the Plaintiff may reply thereto, yet being the very Giſt of the Action, the De- 

fendant ſhould have pleaded thereto. | 


fer the Surcharge, 


— * 4 ” « 
n r * 2 * 2 PS 


8 
* y — 


(D) Ot Approvement and Jncloftire, 


2Inft. 85 Y the Order of the Common Law, there could be (c) no Approve 
) But by | ment, becauſe the Common iſſued out of the whole Waſte. 


(c 
the Com 


mon Law the Lord might improve againſt any that had Common appendant, but not againſt 


- Commoner by Grant. 2 Inſt. 474. | 


(4) Which' But now, by the () Statute of (e) Merton, cap. 4. Becauſe great 
nd? > Men, having (f) enfeoffed others of ſmall Tenements in their great 
ed 3 ſe. 6 Manors, complained they could not make their Profit of the Reſidue 
Waugh. 252. * of their Manors, as Waſte, Woods, and Paſtures, it is provided, When 
(e) Made *© ſuch ' Feoffees' bring an (g) Aſſiſe for their (4) Common of Paſture, 


doll. 3. c. 4. 


ds that it extends only to enable the Lord to approve againſt his Tenants. 2 Inſt, 85. (C) Se 
it may be tried in an Action of Treſpaſs. 2 Init. 88. Godb. 117. Or if the Lord incloſe any 
Part, and leave not ſufficient Common in the Refidue, the Commoner may break down the whole 
' Incloſure- 2 laſt. 88. (4) It extends not to Common of Piſcary, Turbary, Eſtrovers &c. 


—— 4— 


„ 


* This muſt mean Treſpaſs on the Caſe. ; 5 


2 Kol. 5. But in an Action againſt the Lord, che Plaintiff muſt particularly hey 
2 6 | 6-3 


4 
— ——Ü— tha l OA 


PhD. So  Jrr-az 
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dP ' 
y . 4 a + — * 
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1 * 2 — Wo - 
; ; 


. 


„ and it is alledged they have not ſufficient Paſture (i) belonging to 
« their Tenemenis, Ingreſs. or Regreſs, the Truth ſhall be ee an. by 
he Aſſiſe, and if found they have not ſufficient, they ſtiall recover 
„ Seifin by the View of the Inqueſt, and by their () Diſcretion ſhall have _ | 

« * ſufficient, Se. but if found they (2) have luſicient, Cc. the other Page 7 
2 ſhall make (69 the Ppofit (C) of the ( a4 4 Reſidue, and be quit of che | 


" Affe - | V 
| 5 | it extends 

dat to Common in Groſs 2 Inſt. 88. (4) So that if found they have not ſafficient,/the Inqueſt 
pal fad what is ſuſicient, that the Lord may approve the Refidue. 2 Inſt. 88. Ca) And tho 

1;er it hould prove inſufficient, the Improvement continues. 2 Inſt. 87, 88. (S) By Incloſures 
2 inſt, 3 And not by digging for Coals &c. Sid. 106. And if the Lord makes à Feoffment of 
Part, his Feoffee may incloſe, for the Feoftment in its Nature was an Improvement. 4 Inf 87. 
0) And thereby it is diſcharged of the Common ; and if the Tenant purchaſe it, his Common is 
not extinguiſhed. 2 Inſt. 82. (%) But the Lord cannot. approve the Whole, leaving them ſul - 
cient iu other Lands. 2 Co. 25. b. | | „ . 


By the Statute of Mm. 2. cap. 46. The Statute of Merton ſhall bind 
) Neighbours, and ſuch as claim Common of Paſture appurtenant to 


8 2 


ich 


: « / | 7 | 1 OR 
ion their Tenements, but not ſuch as claim Common by ſpecial Grant or 2 Though 
« Feoffment for a certain Number, or-otherwiſe. = | | | 
boy | „ | in anoth 
be I 2 5 x "2 Towns, for. 
for te Towns and Commons adjoin. 4 Inſt. 474. And if the Lord hath Common in the Tenant's | 
Ground, the Tenant may improve within this Act. 2 Inſt. 474—Seems as if the Common of 


the Lord was reſerved upon the firſt Feoffment. 2 Inſt. 375. 
5 By Occaſion of ( Wind-mill, Sheep-cote; Dairy, inlarging of a 
Court (e) neceſſary, or (n) Curtilage, (i) none ſhall be grieved by Aſ- (7/ ow 

* file. ob Novel, Dilſeiſin for common of Paſture.” | no BY 


cd to de hewn that it was done for his neceſſary Reſidenee. Nævii and 
LIT I dabitatuy, 8 
* Cmnon left. a Inſt. 476. Lev. 6. a } 
| And-where any (4) having Right to approve, levies Dike or Hedge, and cl) 
ſhew Hit is thrown dawn () in the Night or other Seaſon, &. and it caanot- G pes 
be known () by Verdict of Aſſiſe or Jury by whom, and the Men of the ſet FR 
Ion near, (o) will not indict ſuch as are guilty of the Fact, the Towns what FEſtate 
8 dear adjoining (p) ſhall be diſtrained to levy the Hedge or Dike at their 1 
x” | | — 
only may incloſe. Carth. 114. and vide 241. () The cutting down of Timber is not within” _ 
| the Ad. Raym. 485. () If the Proſternation in the Day or Night was before the Face of the 
rover 0zners, or ſo publick that the Offenders' might be known, it is not within the AQ. , 1086 
\ Traverſe taken accordingly. (=) For the Inquiſition and other Proceedings on this AQ vide 
Crd, Car. 280, 440, 580. Jones 30%. Sid to7, 212. Lev. 108. Mod, 68. Carth. 241- 10 
. 01.15). Ld. Raym. 616. (7) No Time being appointed, it ſnall be intended within a Near 
my nd Day. 2 Inſta476/; Rol, Rep. 365. Fer Cr0.: Car. 440. A convenient Time. () The 
h Lord ſhall bring his Action upon this. Statute, againft the Towns bordering -round about the 
Town where the Fact was done, and Judgment ſhall be given, That they ſhall at their propet 
. (als make the Ditch; &c. 2 Inſt; 477. Rol. Rep. 365. : : 
0 on Ey dhe 3 E. 6. cap. 5. „The Statutes of Merton and Wifi. are con- 
" 4 rwe, and treble Damages given to the Commoners that recover in 
aſture, uh Aſſiſe againſt the Lord.“ | 
* has been ruled in () Chancery, That a Common which has been in- rg 3 
5 (ed for thirty Years, ſhall not afterwards be thrown open. W 


; | upon Sug> 
Aion that an Iucloſure is an Improvement within the Statute of Merton, Chancery ies Fac 

Rees till it de determined at Law. 2 Vern. 301, 356.-— Where it will decree an Incloſure 
_ 1 vInt to an Agreement, though oppoſed by two or three wilful Tenants. Chan. Ca. 
an. 456. Chan. Rep. 259.—W here an Agreement to ſtint a Common. 2 Vern. 123. 
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#2ge394 (E) Df Apportionment and Extinguichment. 


Co. Lit 122. Gr Appendant, becauſe it is of common Right, ſhall be appor- 
Hob. 235. tioned by the Comoner's Purchaſe of Part of the Land in which he 
$ Co. 178. hath ſuch Common; but Common Appurtenant ſhall be extinq by the 
—_ 122. Commoner's Purchaſe of Part of the Land in which, &. both Common 
„„ pendant and appurtenant ſniall be apportioned by Alienation of Part of 
| #4; Land to which the Common is appendant or appurtenant. | 
2 _ 3 Releaſe of Common in one Acre; is an Extinguiſhment of the whole 
and where Common. 7 85 | | EE . 

the Unity of | ; , | © 2: % ta nt Bio 
Poſſeſſion of the whole Land makes an Extinguiſhment. vide 4 Co. 37. 8 Co. 136. Show. 350. 
4 Mod. 365. Carth. 342. 1 „„ „„ £ 


Hoh 190. confirms the Copyhold Land and Meſſuage to him and his Heirs cum 
— Jac pertinentits ; it was reſolved the Common was extinct I, for it was annex- 
N 


Moor 667. . | 
Ero. Eliz. 794 2 Term Rep. 421, Þ But ſee infra, 


Cro. Elia But if J. as Appurtenant to a certain Meſſuage and twenty Acres of 


224 Land, hath Common in the Lands of B. and after B. enfeoffs A. of the bf 
2 5 bo „ faid Lands in which G. per quod the Common is extinguiſhed ; and after 


a Mod. 364. A. leaſes to B. the ſaid Meſſuage and twenty Acres of Land, with all Com 
8. C. eited · mons, Profits and Commodities thereto appertaining, vel occupat vel ujita! 
cum pred” Meſſuagio, this is a good Grant of a new Common for the Time; 

',, for though it were not common in the Hands of the Leſſor, yet it is Q, 

\ (6) Sofa Common uſed therewith; and although (4) it be not the ſame Common 
Copyh id as was uſed before, yet it is the like Common; bur yet _—_— it was not 
e de to chere averred, that this Common was therewith uſed, at the Time of the 
which be- Leaſe, it was adjudged againſt the Defendant who claimed the Common. 
fore Com- © | | 2 | | i 


mon in the Demieſties of the Lord did belong, and the Lord by Deed grants it per Nanina Meſuat” 
Se, & communiar' quatumcunque dicto Meſſuag ſpettant', Sc. wel cum codem Meſſuag uſitar' Cro. 
Eliz. 794+ 2 And. 168. FE | 3 ' 


Salk. 149. A Copyholder, that has Common of Paſture in the Waſtes of the Lord 
br. S. 364 out of the Manor, has the ſame, as belonging to his Land, and if be 
3 © enfranchiſe che Copyhold Eſtate, ſtill his Common remains; but where 4 
Olgßeld. Copyholder has Common in the Wattes within the Manor, that belong: 
2 Lad. Raym. to his Eſtate, and if the Eſtate be enfranchiſed, the Common is extinct. 
M25. Alſo it has been ruled in Equity; That if the Lord of the Manor en- 
6 Mod: 19 franchiſes a Copyhold with all Commons thereunto 3 or apper- 
2 Vern 250: taining, and afterwards buys in all the other Copyholds, and then diJputts 
the Right of Common with the Copyholders he had enfranchiſed, and . 
covers at Law; though the Common be extinct at Law, yet it ſhall ſubfik 
in Equity, and the ſame Right of Common as belonzed.. to the Copyhold 

will be decreed. : = ® 


0 0 NDF 


the (c) real Intention of the Parties, and are uſually taken moſt (4) ſtrongly 
zgainlt the Party to whom they are meant to extend, leſt by the obſcure the Condti- 
Wording of his own Contract, he ſhould find Means to evade and elude it. on of an Ob- 


[1 — 


- CONDITIONS. 


— 


Y the Word Condition, is uſually underſtood ſome Quality (a) Co. Lit. 201. 
annexed to a Real Eſtate, by Virtue of which it may be (5) (a) Poa 
dfeated, enlarged or created upon an uncertain Event. | 2 he 
5 | Se Called a 
Condition in Fact; as where a Feoffment is made of Lands, reſerving Rent payable on a certain Day, 
upon Condition, that it be not paid on the Day, the Feoffor may re-enter, &c. Co. Lit. 201. Or 
implied by Law, which is called a Condition in Law; as if an Office be granted to one, the haw an- 


nexes, without expreſs: Words, a Condition, That the Party ſhall duly and faithfully execute it, and 
that for Miſbehaviour the Grantor may diſcharge him. Co. Lit. 233. a. (3) And note, That it is 


ag-neral Rule, that a Condition which deſtroys or defeats the Eſtate or Grant, is to be conſtrued 
ntly, Rol. Abr. 438. Co. Lit. 220. c Hs ito | 


* 5 
335 | | ; \ 
Alſo Qualities annexed to Perſonal Contracts and Agreements, are fre- Yide Heads 
quently called Conditions, and theſe muſt alſo be interpreted according to of Covenant 


: ligation be, 


That the Obligor ſhall make all the Linen the Obligee ſhall wear during his Life, the Obligee muſt 


<:liver to the Obligor the Cloth of which it is to be made; for all Contracts are to be inteſpreted ac- 
cording to the Intent and Suhject-Matter. Lev. 93. (d) If I Covenant to deliver ſo many Yards 
of Cloth, and I cut it in Pieces, and then deliver it. Raym. 464. If the Condition of a Bond be 
n pay Sol. though it is not ſaid of Money, yet it muſt be ſo intended, and the Obligor cannot tender 
alty Pounds weight of Stone. Sid. 151, Ce. | . 


(4) By what Wozds created in a Deed. 396. 
(B) By what Wozds created in a Will, 398. 
(C) Of the Manner of creating the Condition, and 
at what Time it mult be annexed. 399, 
(D) Where the Nature of the Thing will admit of 
no Condition, but muſt be abſolute. 400. 19 
(k) To whom the Condition map be reſerved. 400. 
b 8 whom it ſhall be ſaid to extend to be bound 
11 . 401. > F | 
(G) What ſhall be ſaid a Condition, and not a 
Covenant, 402. _ To | 
H) What ſhall be ſaid a Condition, and not a 
Limitation, and how they differ. 403. n 
() Of Conditions pzecedent and lublequent. 406. 
Ok void Conditions, being againſt Law. 408. 
I) Of repugnant Conditions. 410. 7 
A) Of impoſſible Conditions. 412. | 
(Ot the Effect of a void, illegal oz impoſſible 
Condition, 413. \ 2 
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| *Pagezg6 (O) Of the Bzeach of the Condition: 414. 


| And herein, | | 
1. What ſhall be a Breach thereof. 414. 
2. What the Party muſt do to intitle him to the Ad- 
vantage thereof; and herein of Notice, Requeſt, 
Tender, and Refuſal. 417. 5 
3. What ſhall be a Diſpenſation therewith. 419. 
4. How far he, who enters for a Condition broken, is 
reinſtated in his former Eſtate. 420. 


(P) Of perfozming the Condition: 422. 


os And herein, 
11. What Perſons may perform it. 422. 
2. To whom it may be performed. 424. 
3- At what Time it may be performed. 425. 
4. At what Place it may be performed. 428. 
„5. What ſhall be ſaid a ſufficient Performance. 429. 


What ſhall excuſe the Non-perfozmance : 432 


And herein, - 
1. Of the Act of God. 432 
2. Of the Act of Law. 434. 
3. Of the Act of the Party. 434. 
4. Of the Act of a Stranger. 437. 


Fl 


() By what Wozds created in a Deed. 


n Y Lord Coke ſays, That by inſerting the very Word Condition, or 
(a) Ad fee. M Jub Conditione, Conditions are moſt properly created, but there arc 
tum, ea in- alſo (a) others, ſays he, that will do as effectually, as the Word (5) Provij, 
rentione, ad but then it muſt not depend upon another Sentence; alſo it muſt be the Words 


e of the Grantor, and compulſory to enforce the Grantee to do ſome At. 


 Grantsmake- 


a Condition. Rol. Abr. 407 . TO Co. 42. Hob. 23 1. 4 Leon. 70. Where the Words Si Nad. 
by the Common Law make a Condition, though it is otherwiſe by the Civil Law, as in a Licence 

from the Archbiſhop to accept another Living, mods fie within ten Miles of the farmer. Vide Jos 
304+ Cro. Car. 475. Owen 152. (b) 2 Co. 70. b. hy | 


nad. Abr. ft is faid to have been adjudged, That a Feoffment (c) 4a jntntim 
29 TE does not make a Condition, and it fs only a Confidence or Truſt, unleſs 
| 8 


(c) A Man an expreſs Re-entry be limited. 

made a Fe- 5 7 : | 
offment ea intentione that his Wife ſhould have an Eſtate for Life, the Remainder to his youngeſt - 
in Fee, and the Feoffee died without making ſuch Eſtate; it was reſolved the Heir of the F = 


- * * 


T 
Recoverers to an Uſe before 27 H. 8. cap. 10. leaſed by Indenture for 
ninety-nine Years, and the Leſſee, by the ſame Deed, covenanted with the _- 4 
Recoverers to pay the Rent to Cefui que Uſe, his Heirs and Aſſigns; pa 66 
* Proviſo ſemper, that if Ceſtui gue Uſe make not his Heir Male his Aſſignee, Cr 7 397 
that then he ſhall pay his Rent to the Recoverers, their Heirs and Aſſigns; , ST Ld 
this (a) Proviſo makes not a Condition, but only abridges the Covenant. Goa: 370. 
| , adjudged. 
2 Leon. 128. 3 Leon. 225. S. C. By the Report of which the Proviſo was, That if the ens n 
make his Heir Male his Aſſignee, Sc. Moor 107. S. C. cited. (a) Where the Word Proviſo 
makes no Condition, but only a Qualification or Explication of a Covenant or Grant. V ide 2 Leon. 
128. 3 Leon. 225, 226. Dyer 222. 4 Leon. 70. 3 Leon. 16. Poph. 119. Moor 707. Gouldſ. 
131. 2 Co. 72. a» And. 71, 72. 


If a Man leaſes to a Woman for forty Years, upon Condition that ff illa Rol. Abr. 
upon the Premiſſes; this is not any Condition, for the Word (6) Si makes - CO 
the Intention uncertain, whether another Thing was intended beſides the Poph. 99. 
Ceſſer of the Term, or the Re-entry. c 8. ©. is 

: 9 8 | judged, for 
none can imagine what the Conclufion ſhould be; but it was agreed, That if the Leaſe had been for 
forty Years, fi tam diu fola wiveret & inhabitaret upon the Premiſſes, the Leaſe had determined b 


ought to be anſwered with a Tunc. Owen 107, 108. adjudged. Gouldſ. 179. S. C. adjudged. Moor 


400. pl. 525. S. C. adjudged. (5) But if this Word had been omitted, it would have been a Con- 
dition ; or if ſub conditione quod had been omitted, it would have been a Limitation. Gouldf. 179. 


So if a Man leaſes Lands to another, Provi/o /i the Rent be arrear, this Rol. Abr. 


20. ; gh 7 . g | 
, 1s not a Condition, becauſe the Word S makes the Intention uncertain, for 410. Meudy 

| where the (c) Provi/o is hypothetical, it ought to be ſhewn what he would _ F F | 
4. , - . 0 . eps 

3 ure 367. S. C. 


(:) Where this being a proper Word of Condition, though put in an improper Place, ſhall make the 
Etate conditional. 2 Co. 72. b. - | | | i; 


If a Man leaſes Land to another, Prowiſo if the Rent be behind, it ſhall xo. Ab- 
br lawful far him to diſtrain, and not being ſufficient, the Ground to re-enter 410. Meedy 
into the Premiſſes, and the ſame to have again in his former Eſtate, this is and Garnes. 
50 good Condition, for the Words are not, that he ſhall diſtrain-the Goods Rol. Rep. 
won the Tenement; nor is it known what is intended by the Word ſuth- 3382 307» 


— cent, /cilicet, ſufficient Reparation, Rent, Fc. and the Words, the Ground relay 
to re-enter into the Premiſſes, are inſenſible. | Bulft. 153. 
c I 54 8.5 8 


ciudged. Moor 848. pl. 1551. S. C. adjudged, becauſe not faid what ſhall be reſtrained, nor who 
hull re-enter. Cro. Jac. 390. S. C. adjudged, and ſaid, Ccke held reſtrain to be the ſame as diſtrain. 
ion, Ol | | 


ere are II 4. infeoffs B. upon Condition that he ſhall render to C. and his Heirs Lit. Sect. 
 yqwiſd, a yearly Rent of 205. and if B. and his Heirs fail of Payment thereof, that 857, . 
> Words den 4, and his Heirs may enter; this is a good Condition, for though a na. 
ne Ad. Kent cannot be reſerved to a Stranger, yet yearly Rent in this Caſe (4) ſhall : . 
be intended of a yearly Sum of 20s. in Groſs. | (d) If a Mari 
1s $i na- . l; : | | grants a 
Licence uk in a Foreſt, provided the Grantee ſhall not cut down any Trees ſuper Præmiſſa, though the Soil is 
ide Jones = granted, ard Præmiſſa hath properly a Relation to the Thing ittelf; yet ſince in this Caſe it can- 
e tave ſuch Conftruttion, it thall be intended of Trees growing within the Walks. Cro. Eliz. 781. 
wjuiged, & wide Moor 526. Dalſ. 54. Moor 52. 1 Wobd's Conv. 372. 
tention | — — 
t, unleſs 50 : ; #4 3 5 EASE 
* not enter, for that there was no Condition, but an Eſtate executed preſently according to the 
Reco- W ; Leon. 2.—If the King grants an Advowſon in Fee, and further conceſſie that the Grantee 
| Apps this for the Soul of the Progenitors of the King ; this is but a Licence, and not a Con- 
ungeſt 5 43 E. 3. 34. Fitz. Coudition 7. S. C. Rol. Abr, 407. 8. C. | : 
the Fed es If 


tam diu viveret & cuſtodiret ſe ipſam a ſole Widow, and ſhould inhabit 410. Sayer 


her Marriage or Death. Cro. Eliz. 414. S. C. adjudged by three Judges againſt one, for every Sz 


Owen 107. S. P. by two Judges arguendo. Cro. Eliz. 414. S. P. by three Judges againſt one arguendo. 
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Poph. 102, If A. being ſeiſed in Fee of the Manor of B. and of divers Lands in C 


| ingly, as the pay to the Daughter of A. 200). according to the laſt Will of H. and 4. 
| e ha of makes a Letter of Attorney to J. S. to enter into the Manor of B. and the 


| 278 upon Poſſeſſion is given to E. of all but what was in the Poſſeſſion of D. 


Dee - i 1 ſhould pay, c. and a Condition ought to be taken ſtrictly. 


the Condition, which is intire. Hob. 24: 


2Saund. 78. If the Condition of an Obligation be in this Manner, viz. The Conditicn 


FEA ed this Obligation ſhall be void, or elſe the ſame ſhall be in full Poauer and Vir- 


x 24 — 


, 


CONDITIONS 


103. 5/2 then in the Poſſeſſion of D. for ſeveral Years to come, makes a Feoffment 


15 3 thereof to E. to the Uſe of himſelf in Tail Male, Remainder to F. in Tail 
the Chancel- Male, c. Provided that F. or the Heirs Male of his Body in whomſoever 


lor accord- of them the Inheritance in Tail F all the Premiſſes ſhall happen to be, ſhall 


4 Lands in C. and in his Name to take Poſſeſſion and deliver it to E. where. 
| and D. never attorns, ſo that the Lands in C. paſſed not, and after 4. by 
*Page398 * Will bequeaths 2004. to his Daughter, and dies without Iſſue, yet F. is 

not bound by this Condition, becauſe he hath not (a) all the Lands accord- 
(a) If a Man ing to the Purport of the Condition, which was, That he that had all 


offment of Lands in ſeveral Counties, upon Condition the Feoffee ſhall re-infeoff him of all the 155 
within twenty Days after the Date, if Livery is made but of Part within the twenty Days, the Con- 
dition is not broke, though all is not re- conveyed within the twenty Days, according to the Letter of 


* 


Maleverer f jhis Obligation is ſuch, That if the Obligor ſhall appear coram Domino 
races ne Rege apud Weſtmon' /uch a Day, ad Reſpond', &c. then the Condition of 


tiff upon De- zue; yet this is a good Condition, for the Senſe is perfect without theſe lai 

28 the Words, and they ſhall be rejected for thelr Abſurdity and Repugnancy, 
endant | : | % 

having pleaded the Statute of 23 H. 6. c. 9. Sid. 456. Mod. 35. See Ld. Raym. 38. 2 Keb. 625; 


8. 4 adjudged. 6 : 
(B) By what Woꝛds treated in a Will. . 
Vide Tit. S the Intent of the Teſtator chiefly governs in Wills, ſuch Conſtruc- th 
- Deviſes. tion is always made of the Words as will beſt ſupport his Intent, and 
Co. Lit. zog. therefore theſe Words ad faciendum, faciendo ea intentione, ad efetlun, 10 
8.4 TH Sc. in a Will create a Condition. N 4 | 15 
Moor 57. pl. 162. Poph. 8. Cro. Eliz. 454. Owen 92. Gouldſ. 75: 
R 1 So if a Man ſeiſed of na Lands, having two daughters, deviſes it _ 
410, 411. to one of the Daughters, To have and to hold to her and her Heirs, to af 
9 9 . 8 . \ 8p 
Oro. Eliz. pay to her Siſter a certain Sum of Money at a certain Day; theſe Words 
746. S. C. make a Condition; ſo that the other Siſter, if the Money is not paid, may Fea 
judged. enter into a Moiety for the Condition broken, becauſe otlierwiſe the would vale 
g. C. 274 be Remedileſs. | 5 5 a 
Judged. N Gouldſ. 134. Co. Lit. 236. S. C. cited. 2 Com. Dig. 439. Cowp. $41. Jab 
Rol. Abr. But if a Man deviſes Lands to B. for Life, paying to C. 6/. Rent year- I 
12 8 ly, which he wills to be paid at two Feaſts Half. yearly, and if it be arrear, fron 
*.C. 17 that then it ſhall be lawful to C. to diſtrain; it ſeems this Word Paying ther, 
tur, & vide makes not any Condition, in as much as a Diſtreſs is limited for Non-pay- Exte 
Lane 78. ment thereof. 1 # | „ » Frot 
3 Aff. 3. If a Man deviſes Lands to his (4) Executor to ſell, and (c) to make Dil 
ol. Abr. tribution of the Money for his Soul, and dies; if the Executor does not (el! Back 
410. 8. C. it, the Heir may enter, for this creates a Condition. — 


(5) For Deviſes to Executors for Payment of Debts, wide Titles Deviſes and Uſes and Traſſi. (=) A 
Man deviſes 5/. yearly out of his Land to his younger Son, towards his Education in Learning; dit 
Ereates no Condition, ſo that he ſhall have the Rent, though not educated in Learning. 2 Leon. 154+ 

3 Leon. 65. and vide Dalſ. 116. | 
15 (o) ot 


* 
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„c) Of the Manner of creating the Condition, *?age399 
and at what Time it mult be annexed. 


ö \Onditions cannot be annexed to Eſtates of Inheritance, or Freehold ED 
ö Eſtates, without (a) Deed. r 
; : | | | 6 413, 414. 
5 | | | | 1 (a) Cannot 
5 regularly be reſerved but by Deed indented. Rol. Abr. 413.— But if by Deed Poll, and the Feoffer, 
Y &c. gets it into his Cuſtody, he may plead the Condition againſt the Feoffee, &c. Lit. Sect. 375. 
8 Co. Lit. 231. e | 
: If a Feoffment be made of two Acres upon Condition, and for Breach, Rol. Abr. 
that he may re-enter but in one, this is good. | 7 412. 
a If a Man agrees with me to make a Feoffment to me upon Condition, 3 Aff. 1. 
. and aſter makes a Charter of Feoffment without any Condition, and after Rol. Abr. 
of makes Livery ſecundum formam Charte without any Condition, this is ab-473: 
ſolute without any Condition, for the Livery is not made according to the 
Agreement, but according to the Charter. 5 | HE 
on But if 4. agrees to infeoff B. in Surety of Payment of certain Money, co. Lit. 222. {BY 
no and after makes Livery to him and his Heirs generally, the Eſtate is holden b. | I 
of by ſome to be on Condition, in as much as the Intent of the Parties was 1 
2 not changed, but continued at the Time of the Livery. | | 1 
alt If a Man makes a Charter of Feoffment to another, and in the Deed Lit. Se&. 8 js 
, there is no Condition, but when the Feoffor would make Livery of Seifin 359 _ T3852 
5 to him by Force of the Deed, he expreſſing the Eſtate, makes Livery and Co. Lit. 222. 1 ts 
8 Seifin to him upon Condition, the Feoffment 1s of like Force as if no ſuch * N po 
Deed had been made. „ i 
5 If a Diſſeiſee releaſes to his Diſſeiſor all his Right, and at a Day after, ? © 
the Diſſeiſor by Indenture grants, that if he pays ſo much at a Day cer- 43 AM. 12. 1 5 
in, the Releaſe ſhall be void; this is a void Condition, (6) as to revive Rol. Abr. X18 
the Right to the Diſſeiſee. | 8 1 
an % For Inheritances executed cannot be defeated by ſubſequent Defeaſance. Co. Lit. 236, ——— 1 
4 But a Releaſe, Feoffment, &c. may be defeated by Indenture of Defegſance made at the ſame 
\ Time. Co. Lit. 236. 2 Co. 71. b. f 
X Rents, Annuities, Warranties, &c. {being Inheritances (c) Executory) 8 
es it may be defeated by a Defeaſance made at the Time, (4) or at any Time * 5 5 
ay ater, _ yy = (ce) But in 
1 25 Caſe of a 
may feoffment, &c. where the Eſtate is executed, it is not to be defeated by Condition or Defeaſance, 
ould vileſs contained in the ſame Deed, or in another executed at the ſame Time. 2 Sand. 48. (a) 
Cro, Eliz. 62 3. adjudged in Caſe of a Defeaſance to a Bond; for the Law is clear, that an Obligation, 
Jaizment, &c, may be defcated by a ſubſequent Defeaſance, and ſo is the common Practice; for 
tus vide Rol. Abr. 590. eg =" 
fra” If the Condition of an Obligation be to ſave harmleſs certain Lands Moor 679. 
Tear, from all Incumbrances made by the Obligar ; and upon the Back thereof F Lig and 
ajing there is a Memorandum wrote, That the Condition ſhall not extend to tze 
-pay- Extent upon a certain Statute acknowledged by the Obligor; (e) this being (e) Whe 3 
pr. vnde before the Sealing of the Obligation, is an Explanation thereof. Cdnditien 
ot ell dr of a Leafe b. 5 1 0 e 
aſe before the Execution thereof, was held good. Cro, Jac. 456. But for this wide 2 


ung Abr. 22, 23. And where a Proviſo, inſerted in an improper Place, ſhall have Reference to the 
due and make jt conditional. 2 Co. 72. b. : 


8 bp) calbeze 


# " 


e ON B „ 


* - 


*Pagez00* (D) Where the Nature of the Thing will adwit 
| ok no Condition, but mult be abſolute. 


Owen 12. Parſon cannot reſign upon Condition, becauſe it is a judicial AR, to 
Gayton's _ which no Condition can be annexed, any more than an Ordinary 
Caſe. can admit, or a Judgment be confeſſed upon Condition, | | 
Kol. Abr. The Tenant cannot (a) attorn to the Grant of a Seignory (6) upon Con- 
412. dition, becauſe this is but a Conſent, and no Intereſt paſſes from him. 
Co.Lit. 300. 5 ; | FO ; | 
S. P. So Executors cannot agree upon Condition to a Legacy. 4 Co. 28. b. (a) Becauſe a bare 
Aſſent without any Intereſt. Co. Lit. 300. b. Put a Patron, in reſpect of his Intereſt, may aſſent 
upon Condition to charge the Glebe of the Parſon. Co. Lit. 300. (5) Vix. Upon Condition ſub- 
ſequent; ſecus upon a Condition precedent. Co. Lit. 274. So a Licence to alien cannot be upon Con- 
dition ſubſequent; ſecus as to a Condition precedent, becauſe in ſuch Caſe it is no Licence till the 
Condition be performed. Poph. 106, | : 0 | 


Colit.274 A Difeiſee may releaſe his Right to the Diſſeiſor upon Condition. 
. IW. . HS | ; * . 
3. | ; 


Co.Lit. 274. _ But a Condition cannot be releaſed upon Condition. 


= 5 b. 9 Co. 85. 


b. S. . 1 i 9 85 | ; 
tt inn An expreſs Manumiſſion of a Villein cannot be upon Condition, for once 
| Free and for ever Free. 8 


Co. Lit. 274. 
But a Natu- : | 
ralization by | | Ry 

Parliament cannot be upon Condition, for it is againſt the Abſoluteneſs, Purity, and Indelibility of 
natural Allegiance, ' Co. Lit. 129. a | ; 


Letters Patent of Denization of an Alien may be upon Condition prece- 
dent or ſubſequent. | | 


Rol. Abr. A Man cannot releaſe a Perſonal Thin g, as an Obligation upon a Con- 
e e dition ſubſequent, but the Condition will be void, becauſe a Perſonal 
body e Thing being once ſuſpended, is perpetually extinguiſhed. | 
7 But a Man my releaſe a Perſonal Thing, as an Obligation, or ſuch like, 

Rol. Abr. upon a Condition precedent; for there the action is not ſuſpended till the 
5 oy ang Sondition performed; as where the Releaſe was of an Obligation with a 
Parkes ad- £©r9vi/o, That he who releaſed might enjoy 120/. due by J. S. at a Day 


*- Judged. then to come, which being a Condition precedent was adjudged good. 


1 ( E) To whom the Condition map be reſerved. 


Sit. 214. F \Onditions can only be reſerved to the Feoffor, Donor or Leſſor, and 
Rol. Abr. their Heirs, but not to any Stranger. | 


407%, 472, Alſo by Implication, without expreſs Words, the Law 1 the Con- 
Tide Title dition to the Heir of the Feoffor, E c. for, as he is prejudiced by the Diſ- 


e poſition, it is but reaſonable that he ſhould take the ſame Advantages that 
3 Co. 43, his Anceſtor, whom he repreſents, might. 5 
440. If a Man ſeiſed of Lands in the Right of his Wife, makes a Feof- 


Co.Lit. 202. ment in Fee upon Condition, and dies, and after the Condition is broken, 


or 886 the (c) Heir of the Huſband ſhall, enter; for though no right deſcended 


(e) So if a Man makes a Feoffment in Fee of Lands in Borough Engliſh, the Heir at Common Law 

Mall enter, but the younger Son ſhall after enter upon him and enjoy, &c. Godb. 3.— 5) AS '? 

Law a Condition may be apportioned, in the Caſe of a common Perſon, as, If a Man leaſes 1wo 

Acres, one of the Nature of Borough Engliſh, and the other at the Common Law, upon Condition, 

| yn and the Leſſor having two Sons dies, each of them ſhall enter for Breach of the Condition. Co, 
it. 215. a. 1 Eh | 1 

| | 10 


= > Q 7 


ce 


e- 


y of 


a 
* q 


. CONDITIONS. 

to him, yet the Title of Entry by Force of the Condition, which was cre- *Pagegot 
ted upon the Feoffment, and reſerved to the Feoffor and his Heirs, de- 5 

. „3% os | . 
5 2 Condition annexed to Gavelkind Lands be broken, the Heir at Com- Co. Lit. xx 
mon Law ſhall enter; but when the eldeſt Son enters for the Condition 12. 
broken, the younger Children ſhall enjoy the Land with him. Lamb. 608, 

If Ceftui que Uſe, after the Statute of 1 Rich. 3. c. 1. and before the Sta- Co. Lit. 202. 
tute 27 H. 8. c. 10. had made a Feoffment in fee upon Condition, the Fe- 4. 215. a. 


offee ſhould not have entered for the Condition broken, but the Ceffus gue Moor 212. 
9 5 5 
If a Man ſeiſed in Fee makes a Leaſe for Life, rendering Rent, and for gay. "20 . 


Default of Payment a Re- entry, c. and after dies without Heir, living Lit. f. 348. 
the Tenant for Life, though the Lord by Eſcheat ſhall have the Rent as Co. Lit. 215. 
incident to the Reverſion, and may diſtrain for it, yet he cannot enter. | 
| Guardian in Chivalry or Socage, in the Right of the Heir, may take Co. Lit. 215. 


i 


- Benefit of a Condition by Entry, or Re-entry by the Common Law. b. 


If Tenant for Life and the Reverſioner join in a Feoffment, the Condi- Rol. Abr. 
tion may be reſerved to the Leſſee only, and by his Re- entry he ſhall deveſt 407. 
but his Eftate. _  * | | 
If 4. enfeoff B. upon Condition, that if the Heir of A. pays to B. c. Oo. Lit. 214. 
205, then he and his Heirs may re-enter, this is a good Condition, of which b. 
the Heir of A. may take Advantage, and yet A. himſelf never can. EO 
If a Man gives Lands to his eldeſt Son in Tail, Remainder to his ſecond Co. Lit. 379. 
Son in Tail, &c. upon Condition, that if the eldeſt Son, or any of his a. 
Ifue aliens, the Land ſhall remain to the Second, &c, the Conſequence 
of the Condition that the Land ſhould remain to another, is void, though | 
upon ſuch Alienation the Donor himſelf might enter“ *Vide 2 
5 | | | 23. and Ld, 
| Coke's Commentary Bac, 379. as 


; 3 . 


r) To whom it ſhall be ſaid to extend to be 
bound by it. 


F an Eſtate be made to a Feme Covert, ſhe ſhall be bound by the Con- In _ 
dition, becauſe this does not charge her Perſon, but the Land. Moor 93. 
So if an Eſtate be made to an Infant upon an (a) expreſs Condition, the pl. 229. S. P. 
lafant ſhall be bound to perform it. 3 uM | 3 Ts 


Co. 44. b. S. P. (a) But where an Infant ſhall be bound by a Condition in Law, or not, wide 
Go. L. 233. b. 234. a. 8 Co. 44. b. Hard. 11. Carth. 42. Vide Head of Infants (6) 80 
chere an Eſtate is deviſed to an Infant, on Condition, he is bound to take Notice thereof, and per- 
lum the Condition. 2 Lev. 21, 22. Mod. 86. Vent. 2co. 


* 


So if an Eſtate be made to another in Fee, upon Condition, his Heir, Rol. Abt. 
after his. Death, though he be within Age, ſhall be bound by the Condi- 227“ 
tion, OE 3 | f 88 | 
| co, Jac. | 

7 Pe 1 1/0 374+ 

If a Man deviſes Land to H. his Son, and to the Heirs of his Body, the 3 Bulſt. 58, 
Remainder to 7. and the Heirs Male of his Body, upon Condition that he Pop _ A 
or they, or any of them, ſhall not Alien, Diſcontinue, tc. this Condition Gm. 
* 781. only to reſtrain 7. and the Heirs Male of his Body, and not Rol. Abr. 
1, or his Heirs, : 


If a Man leaſes Lands for Years, upon Condition that the Leſſee, nor his 3: C. 


©, ſhall not alien the Term to any but to one of his Brothers, and = AN 


: : Cro, Jac. 
398. 1 Com. Dig. 473. 3 Will. 33. 2 Term Rep. 426. 


after 


„ CESNP EEE. 
8. C. ad- after the Leſſee aliens to one of his Brothers; this Aſſignee is not within the 
Judged, Condition, but he may alien to whom he pleaſes. . 
Dyer 152. | | | | | 

S. P. 8 Bulſt. 290. Rol. Rep. 68, 389. S. C. adjudged. _ 


*Page4o2 If a Man deviſes Part of his Lands to his eldeſt Son in Tail, and the 
1 reſt of his Land to his younger Son in Fee; provided that neither of hi; 
2 Leon. 38. Sons ſhould ſell or leaſe, before he comes to the Age of thirty Vears; and 
Owen 8, 55. that if either of the Sons ſhould, Ac. the other Son ſhould have his Lands, 
1 8 271. e. the eldeſt Son before his Age of thirty, leaſes, and the younger enter; 
n upon him, he ſhall hold the Lands diſcharged of the Proviſo; for that ex. 
tends only to the immediate Eſtate expreily deviſed, and not to the new 
Eſtate ariſing upon the Limitation. | : Hed 
+ os If a Man deviſes Land to his Wife, during the Minority of his Son, 
book e upon Condition that ſhe ſhall not do Waſte, and dies, and the Wife mar. 
er, adjudged. T1ES again, and dies, and after the Huſband commits Waſte, the Condition 
Latch 20. is not broken. | a 8 . 
S. C. ad- 8 ; She | 5 . 
judged, becauſe a Condition to avoid an Eftate ſhall be taken ſtrictly.— And per Moor 11. pl. 40. 
Dyer 65. A Proviſo that the Leſſee ſhall not alien, extends not to his Executors. | 


Vaugh. 31, If A. is Tenant for Life, with Power by a Marriage-Settlement, to make 
bee Leaſes for Twenty-one Years, ſo long as the Leſſee, his Executors or A. 
of Baltin. ſigns ſhall duly pay the Rent reſerved, and he makes a Leaſe purſuant tothe 
glaſs. Power, the Tenant is at his Peril obliged to pay the Rent, without any 

| Demand of the Leſſor, becauſe the Eſtate is limited to continue only ſo long 
as the Rent is paid. „ | 7 
Co. Lit. 163. If a Gift be made in Tail, on Condition that the Donee ſhould not 


5. diſcontinue, and the Donee has Ifſue two Daughters, and one of them 
diſcontinues, the Donor ſhall enter and evict them both, becauſe it was the 
original Condition annexed to the whole Eſtate, that no Part of it ſhoull — 

{| See ante be diſcontinued. || | la | 


397, 398. 


(G) hat ſhall be ſaid a Condition, and not a 
„ Covenant. Hit: 1 


Co. Lit. = F a Man makes a Leaſe for Years, by (a) Indenture, 30 provided al. 
745 1 ways, and it is covenanted and agreed between the Parties, that the 
Rol. Abr. Leſſee ſhall. not alien, this is both a Conditign and Covenant, 


408. ö % 
(a) That the Leſſor may take it as a Covenant or Condition, but not as both. Dalſ. 8. (6) The 
Word Proviſo ſometimes amounts to a Limitation, and ſometimes to a Covenant. Co, Lit- 204. a 


nel Abr. If a Man leaſes for Years, and in the Indenture there is (4) ſuch 3 


48. Clauſe, Er non licebit to the Leſſee dare, vendere wel concedere ſlatun C 
*Page403 -= jerminum ſuum alicui perſone ſine licentia of the Leſſor, /ub pena fort nta 


Leon. 246. Facturæ termini prædict, this is good Condition. 
8. C. cited. 5 | 9 5 5 
(d) So that the Leſſee ſhall continually dwell upon the Houſe, upon Pain of Forfeiture of the (ad fl. 10 
Term and Intereſt, Rol. Abr. 409. Co. Lit. 204. Godb. 99. 8o that neither he, nor his Aſſign 
grant, aſſign or ſell the Land to any præter, &c. upon Pain or Forfeiture of the Term. Rol. Rep. 68, 
69. 2 Bulſt. 290,—For being by Indenture, they are the Words of both Parties. Cro. Eliz. 202. 


Cro. Eliz But if a Man leaſes for Neat and the Leſſor 3 that the Leſſee 
&:, ſhall have Houſe-Boot, Hay-Boot, and Plough-Boot, without committing 116% 
Wood's Waſte, upon Pain of Forfeiture of the Leaſe, this is a Covenant on 

Conv. 432. | | 


Doug. 27, 766, 2 Term Rep. 746, | r Lg es | | Attio 


J)ͤö;ðöͤ SS | 

Part of the Leſſor, and therefore no Condition; and by Anderſon and Bea- 
md the Covenant is no more than the Law appoints; therefore that, and 
(a) all that ĩs ſubſequent to it, is void. : . (% Where a 
yoid, becauſe no more was to be done by it than what might be done without. Fide Poph. 1188 


If a Man leaſes Lands for Years, rendering Rent, and the Leſſee cove- 1 
nants to pay the Rent, and not to do Waſte, and the Leſſor binds himſelf 10. 
in an Obligation that the Leſſee ſhall enjoy the Lands for the ſaid Rent, Rol. Rep. 
and doing according t the Covenants of the ſaid Indenture, theſe Words, 367. S. C. 
(5) Fer the Rent, make not a Condition, becauſe he hath other Remed) ( The LeC- 


"oY Exh | ſor cove- 
for the Rent /c/icet, upon the Indenture of Covenants. Sad os 


| mT | Yo | | the Leſſee, 
ping his Rent, ſhould enjoy the Land. 4 Leon. 50. By two Judges againſt one, the Covenant is Con- 
ditional, -But Sid. 280. it is held contrary per Cur”; and 2 Mod. 34, 35. it is adjudged cont.—80 if a 
Man leaſes for Years, excepting the Trees and Liberty to fell and carry them away, reparands ſepes 
E implendo fowveas, the Repairing the Ditches, @c. is no Condition, but a Covenant upon which the 
Leflee hath Remedy by Action. 2 Jones 206. and vide March 9. 2 Rol. Rep. 466 


If a Man leaſes for Years, rendering Rent, and the Leſſee covenants to Owen 54, 
repair, Ic. and after the Leſſor deviſes to the Leſſee for more Years, yield- 92. 
ing the like Rent, and under ſuch Covenants as were in the firſt Leaſe, yet a 1 
this makes no Condition; for though, after the firſt Leaſe is ended, the 8. C. 4 55 
Leſſee ſhall not be bound by the Covenants, yet the Will expreſſing that judged. 
the Leſſee ſhould have the Lands, obſerving the firſt Covenants, it ſhall Goulſ. 74. 
not be taken to be a Condition, by any Intent to be collected out of the s; 

Will; for Covenants and Conditions differ much. „ 
| . | = Poph. 8. 
S. C. cited. Cro. El. 288. S. C. cited. 1 Brown's Ca. Chanc. 13, 61, ko 


1 


(H) What ſhall be ſaid a Condition, and not a Li- 
mitation; and how they differ. 


W which properly create a Condition, (c) are Sub conditione, ita 2 Co. 70. 
quod, fi contingat, proviſe, Ic. for the Non- performance of which, 2 Sid. 152. 
rone but the Heir at Law can enter; and regularly, in Caſe of a Condition, ; wk. 


tie Eſtate of the Party is not determined without Entry or Claim. Goulf 134. 


ä : (c) Per Lord 
Cle, 10 Co. 35. Mary Portington's Caſe, if there be expreſs Words of Condition annexed to the 
Litate, it cannot be conſtrued a Limitation, but this Opinion has been denied to be Law®; and per Hale, 
0. . Vent. 200. Mod. 86. There is no other Authority to ſupport it; for firſt, Though the Words 

proper to create a Condition; yet, if, upon the Non-performance thereof, the Eſtate be limited over 
v another Perſon, this ſhall be a Limitation ; for it ſhall not be in the Power of the Heir, by his not 
caming, or entering, to defeat the Intereſt of ſuch Perſon. Brownl. 65. Rol. Abr. 412. and Vent. 
xc. per Hale, it may properly be called a conditional Limitation z ſecondly, if Lands are given to the 
fir, upon Condition, this upon Non-performance ſhall be conſtrued a Limitation ; otherwiſe no Ad- 
Vintage could be taken of it; the Benefit of Conditions annexed to real Eſtates belonging to the Heir, 


u thoſe to the Perſonal Eſtate do to the Executor. Cro. Eliz. 204. Owen 112. 2 Mod. 7. Eq. -· 


Gl. Abr. 206. Comyns 72. pl. 45. 123. pl. 86. 2 Ld. Raym. 829. Salk. 242. pl. 3. 2 Salk. 423. 
. 10. 2 Vern. 519. Stra. 129. 2 Stra. 1086. Andr. 125.  Hardw. 98, 99. 2 Barnard. K. B. 
"17. 2 Stra. 1128. Lutw. 809. 3 Mod. 32. 10 Mod. 419. | - 


(See peſt 404+) 


* Proper Words of Limitation are, Dum, dummodo, guamdiu, donec, *Page404 
ſua/que, ubicungue, uſque ad, tamdiu, or ſo long as he ſhall pay ſuch Rent, Co 1. 
or be Abbot or Parſon, c. and in theſe Caſes the Law (4) velts the Eſtate 236. b. 
in the Party, without Entry or Claim; but he cannot bring a Poſſeſſory (d)a Mod. 7. 
as Treſpaſs, Cc. without an actual Entry, I, . _ Raym. 
80“ . 
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LEY e o d D r 
Co.Lit. 236. So if an Eſtate be made to a Woman (5) dum fola fuerit, this is a Limi. 
5 tation Which determines her Eſtate upon Marriagga. 

V h. 32. . 7 5 i EET FR as | L553 i 

; (6) If a Leaſe be made to a Woman for thirty Years, ſi /amdiu viveret, & cuſtodirer fe ipſam a Wi. 
dow, it determines by her Death or Marriage. Cro. Eliz. 414. Poph. 99. Moor 400. Coull. 

179. & wid. Rol. Abr. 411, 843. Owen 107. PEE 


4 


Rol. Abr. If a Man, having three Sons, deviſes his Lands to the eldeſt, upon Con- 
411. Hainſ- dition that he ſhall pay 20/. to each of the other two Sons; and that if he 
worth and fails in Payment thereof to either of the Sons, that then they may enter and 
2. „ have the Land; this is a Limitation; ſo that if the eldeſt does not pay the 
$23, 919. Money, the two Sons may enter into the Land, 

| r 644. | of 

Noy 51. S. C. adjudged, and Owen 8. 2 Leon. 38. Cro. Jac. 56 2. Carter 93. S. P. adj 
e a dd ap hen a 


Rol. Abr. If a Man hath Iſſue two Sons, J. R. the eldeſt, and H. the youngeſt, 
2 412. and alſo two Daughters, and deviſes certain Lands thus, wiz. to H. in Tail, 
And Baz. When he comes to Twenty-four Years of Age, upon Condition that he ſhall 
2. Cro. Pay to my two Daughters 20. a Year, at their full Age; and if the ſaid H. 
Eliz. 376. dies before Twenty-four, then I will, that R. my Son and Heir, ſhall have 

Goulf. 152. the ſaid Land to him and to his Heirs, he giving and paying to my ſaid 
dre pot Daughters the ſaid Money, in ſuch Manner as H. ſhould have done, if he 
= *. 0 had lived. And if my ſaid Sons H. and R. (if the ſaid Lands come to the 
Judgment ſaid R. by the Death of H.) do not pay the ſaid Money to my ſaid Daugh- 


in C. B. rer ters, as aforeſaid, then I will my ſaid Land ſhall remain to my Daughters 


verſed ac- and their Heirs for ever; and after the Deviſor dies, this is a Limitation upon 


2 the Eſtate of H. and not a Condition; ſo that if H. does not pay the Mo- 


Bous. 63, ney to the two Daughters, after his Age of Twenty-four Years, and at the 
75, 689. full Age of the Daughters, N. ſhall have it by way of Limitation, and can- 
not enter as for a Condition broken; becauſe otherwiſe, if this ſhould be 
2 Condition, it would defeat the Portions given to the Daughters, and 
the futiffe Deviſe to them, which is againſt the Intent of the Deviſor; ad- 
Judged in a Writ of Error, per totam Curiam, and the Judgment given to 
the contrary in Banco reverſed. | 
Kcal. Abr. If a Man deviſes Lands to another in Tail, upon Condition that he ſhall 
412. Stirne not alien; and that if he dies without Iflue, it ſhall remain over to ano- 
a. e ther in Fee; and after the Deviſee aliens, yet he in the Remainder cannot 
8 5 enter for the Condition broken, but the Heir at Common Law; for this * 
N not a Limitation, but a Condition. 2 
If a Copyholder in Borough Engliſh ſurrenders to the Uſe of his Wil, 
Cro. Eliz. and-after deviſes to his Wife for Lite, Remainder to his eldeſt Son, (c) pay- 
204, 205. ing 40s. to each of his Brothers and Siſters, within two Years after the Death 
Welleck and of his Wife, Ec. this is a Limitation, and not a Condition; for if it ſhould 
Aodzes,” be a Condition, it would extinguiſh in the ei, and there would be no fe. 
8 Leon. 114. medy for the Money. 
S. C. a = 
Oro. Jac. 592. 3 Co. 21. 2 Brownl. 68. S. C. cited. (e) For this vide Stile 294+ 2 Sid. 152- 
3 Will. 91 Powell on Dev. 263. Cowp. 836. 1 Bro. Caf. Ch. 194. 
Cro. Jac. 56. If a Copyholder in Fee, in Borough Engliſh, having three Sons, ſurrenders 
Curtis and to the Uſe of his Will, and deviſes to his ſecond Son, upon Condition to 
—— Faolverflon, pay zol. a- piece to his Daughters, and dies, this is a Condition, and not 
© pe. og Tags: for there is no neceſſity to expound it otherwiſe, as where 
Loaf ac a Man deviſes to his eldeſt Son. | e 3 
proter | n 1 
. Williams, who held it was a Limitation, and that the Land ſhould go to the youngeſt Brother, » 
is inheritable by the Cuſtom ; for that otherwiſe he would be prejudiced 3 & wide Carter 171- 


It 


p : 
\ a 
p & 
#4 2 7 
. — | : 


JJ) EN 
If A. deviſes Lands to B. provided that if B. marries without the Con- *Page4og 
ſent of C. and others. or dies without Iſſue, then to D. Cc. this is a Limita- 3 
lin, and not a Condition, in reſpect the Remainder is limited over to a williams © 
Stranger, and not to the Heir; for though the Words Provi/o &., (a) and Fry 
te expreſs Words of Condition, it would be an unreaſonable Conſtruction adjudged. 


of the Intent of the Deviſor, that B. ſhould do an Act by which the Eftate 3 
of D. ſhould be forfeitet. | 1 1 8. C. adjudg- 


* 
2 


: ed, by the 
0- | | 7 . | Name of Fry 
he and Porter. Raym. 236. Mod. 86. S. C. adjudged. (a) Dyer 316. S. P. dubitatur. Leon. 283. 


3. P. dubitatur. 10 Co. 41. 2. S. P. cont. but in 1 Vent. 203, (as in ſeveral other Books) this Opi- 
nion of Coke is taken Notice of, and denied to be Law. f ; 19 


If a Man deviſes certain Lands to A. his Heir at Law, and deviſes other 2 Mod. 7. 
Lands to B. in Fee; and if A. moleſt B. by Suit or otherwiſe, he ſhall loſe agreed by 
what is deviſed to him, and it ſhall go to B. theſe Words make a Limita- Cariam. 


ten, and not a Condition; for if it were a Condition, it would deſcend yi agen 2 


ſt, on the Heir, and then B. would receive no Benefit by the Breach of it. Comyns 72. 
ul, | : 1 p 
all ol. 86. 2 Ld, Raym. 829. Salk. 242. pl. 3. 2 Salk. 423. pl. 10. 2 Vern. 519. Stra. 129. 
H. 2 Str, 1086. Andr. 125. Hard. 98, 99. 2 Barnard. K. B. 217. 2 Stra. 1128. P 
we | | | 


he N | | 
the (1) Of Conditions pzecedent and ſubſequent, one. 


| - ſeem to be- 
long to this Title in Salk. 171, 172. and 1 Ld. Raym. 662. a Caſe in Salk. much fuller reported. 


_— ENT SY rt by 1 —— ESC 8 * — — — — 
CERNER — — 1 0 or : 
a Pee. by , 5 * . £ {eb ER PAINE 5 
* n 0 * Na. * . . —2 * 7 4 
F C 
* 


Onditions precedent are ſuch as muſt be punctually performed before Oo. Lit. 2 18. 
( the Eſtate can veſt; but on a Condition ſubſequent, the Eſtate is im- Eq. Abr. 
nediately executed; yet the Continuance of ſuch Eſtate dependeth on thne 
Breach or Performance of the Condition. | OF | 

As if I grant, that if A. will go to ſuch a Place about my Buſineſs, that 3 H. 6. 7 b. 
he ſhall have ſuch an Eſtate, or that he ſhall have 10/. &c. this is a Con- mo Abr. 
lion precedent. . — | | TH 6. 33.b 

So if I retain a Man for 40s. to go with me to Rome, this is a Condi- Rol. * 5 
ton precedent, for the Duty commences by going to Rome. 414, 

do if a Man by Will, deviſes certain wah, "nn and then deviſes all the Rol. Abr. 
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not ackdue of his Eſtate to his Executor, after Debts, Legacies, &c. paid and 7,5, 1. 
18 Uctarged; this is a Condition precedent, ſo that the Executor cannot have Ero. Cr. 


— 


e Reſidue of the Eſtate before the Debts and Legacies are diſcharged. 335. 
But if a Man deviſes a Term to 4. and that if his, Wife ſuffers the Cowp. 43. 
Derifee to enjoy it for three Years, that ſhe ſhall have all his Goods as 0 RVs, 
bxecutrix 3 but if ſhe diſturbs A. then he makes B. Executor, and dies, his ws ary . 
Vite is Executrix preſently; for though in Grants the Eſtate ſhall not veſt Gere, ad- 
ü the Condition precedent is performed, yet it is otherwiſe in a Will, Judged per 
"ch muſt be guided by the Intent of the Parties; and this ſhall not be % Curi- 
nſirued as a Condition precedent, but only as a Condition to abridge 7” manta 
te Power of being E ir if nn 3 derſon at firſt 
er ot being EXecutrix, e periorm 1t not. inclinedcont, 
5 | br | Leon. 229. 
\ C. adjudged per rotam Curiam, Anderſon changing his Opinion. Winch 115, 116. S. C. ited; 
U. Raym. 765. Doug. 63, 689. 1 Term Rep. 645. | 


In 10 | | ; 
1 not If 4. Tenant for Life, and R. in Reverſion in Fee, covenant to levy Rol. Abr. 
fine, and that it ſhall be to the Uſe of A. and his Heirs, / R. does 475» 416. 


0 Pay 10s. to A. the tenth of September after ; and if he does pay, char m— 
den to the Uſe of A. for Life, and after to the Uſe of R. in Fee; in 1 

an Caſe, this Word /, c. is a Condition ſubſequent, and not pre- Javks 389. 
alert; ſo that 4. hath an Eſtate in Fee till R. pays the 107. becauſe Winch. 193, 
dere 15 a Day limited for the Payment of the 10s, and the ſubſequent $: ©: 


Words 


. „J T1 0 3 
Words explain the Intent to be a ſubſequent Condition, . And if 
pa it, 2 it ſhall he to 4. for Life, and after to G Ut a. z a 
» page go Fee, x ſhews the Intent to be that 4. ſhall have an Eſtate in Fee till 

| TOs. paid. WS. | i ET 

3 Lev. 132. A Copyholder in Borough Engh/h ſurrenders to the Uſe of himſelf for 
_ »djudged. Life, and after to the Uſe of his eldeſt Son and his Heirs, if he lives to 
4 "Twenty-one; provided and upon Condition, that if he dies before Twenty. 
- one, that it ſhall remain to the Surrenderer ang his Heirs; though by the 
firſt Words it ſeems to be a Condition precedent, yet upon all the Word; 
taken together it is not, but a Surrender to the Uſe of the eldeſt Son, to be 

defeated upon a Condition ſubſequent. 
Lit. . 350. If A. makes à Leaſe for five Years to B. upon Condition, that if B. 
Co. Lit. pays him 1o/. within two Years, that then he ſhall have a Fee-fimple in 
(501 {4 the Lands, and makes Livery and Seiſin to B. (a) this paſſes the E reehold 
leaſes Land immediately, and B. has a Fee conditional; becauſe 11 the Freehold was 
to B. for not to veſt in B. till the Condition performed, it would be difficult to de. 
five Years, termine in whom the Freehold lay; for Conditions may be inſerted in ſuck 
1 471 Deeds as are perfected privately, which might prove greatly prejudicial o 


ter A, by Strangers. | 
Deed grants 85 b 5 | 5 
0 B. that if he pays to A. 10l. during the Term, that then he ſhall have the land to him and ki 
Heirs; this enures as an executory Grant, by increaſing the Eſtate, but the Fee-fimple paſſes not 
before the Condition performed. Co. Lit. 217. b. | 2 


wy 


Co.Lit.217. But in Caſe of a Leaſe for Life, with ſuch a Condition, the Freehold 
>.  - paſtes not before the Condition performed, becauſe the Livery may pre. 
| ſently work upon the Freehold. h 

Co.Lit.217. So if a Man grants an Advowſon, c. irs lie in Grant) for Year, 
| upon ſuch Condition, the Grantee ſhall have no Fee till the Condition 
| performed. | 1 | | . 

Co.Lit.210. If 4. leaſes to B. for Years, upon Condition, that if B. pays Money to fitur 
. A. or his Heirs at a Day, that B. ſhall have the Fee, and before the Day 4. lation 


is attainted of Treaſon and executed, now though the Condition became woug 
impoſſible by the Act and Offence of A. yet B. ſhall not have a Fee, be- It beit 
cauſe a precedent Condition to increaſe an Eſtate muſt be performed ; aud fa 
{b)But ithas (5) if it becomes impoſſible, no Eſtate ſhall ariſe. | Hir: 
deen ruled in | Es fer Al 
Equity, where the Condition of a Bond was to ſettle certain Lands, in ſuch a Manor, by ſuch a Dy, Non. D 


2 though the Obligor died before the Day, and fo the Bond ſaved at Law, and yet the Agreement ſhould 


Payme 
de executed in Speoie, and ſo decreed in Chancery, between Hotham and Ryland, Eq. Abr. 18. | 


| | came p 
Vern. 79, Alſo in Equity, with reſpe& to Conditions precedent and ſubſequent, the Mere. 


BO ' Prevailing Diſtinction ſeems to be, to relieve againſt the Breach or Non- WM * 
performance, whether the Condition be precedent or ſubſequent, wherea % 2 
Compenſation can be made. _ wa tha 


Than . As if A. conveys Lands to B. c. and their heirs upon Truſt that il ag t 
3g. Wallis C. the Son of A. within fix Months after the Death of A. ſhould ſecure to 1 
| wha % Truſtees 500). for the younger Children of C. then after ſuch Security! 3 
3. K. oy given, to convey to C. and his Heirs, and until the Time Tor giving ſuch tie 5 
| Security, in Truſt for the eldeſt Son of C. and in Default of ſuch Securit 3 
to convey td ſuch eldeft Son and his Heirs, if C. dies before any ſuch Se- In Wh 

curity given, yet this Condition, though precedent, being only in Nature ih tw 

of a Penalty, the Intent of the Truſt ſhall be regarded, which was to ſecure 4 the! 

5000. for the younger Children. 85 | 70 0 | 

The Teſtator deviſed his Eſtate to the Defendants, in Truſt for the Ui Mi _ 

and Benefit of the Plaintiff; but declared his Will to be, that the Plaintit our © 

mould have no Benefit of the Deviſe, unleſs the Plaintiff's Father ſhoul 3 : 


lettle on the Plaintiff two full Tlurds of the Eſtate ſettled on the Father 15 rare t 


by : 
: 


7 . 


CONnNDETIFO& Ns 


his Marriage; and in Default thereof, the Eſtate to the Defendants; the + .  « - 
+ Father made no Settlement on the Plaintiff, but deviſed all his Eſtate to Page or? 


him for Life, but ſubject to the Payment of Debts; it was admitted, and verm. 79. 


{ adjudged by the Court, that this Eſtate was executed in the Plaintiff by 167, Pe. 


' the Statute of Uſes, and conſequently that this is a Condition ſubſequent; and Ban- 
yet the Court declared, that though Conditions ſubſequent, which are rofl. | 
leveſt an Eſtate, need not be literally performed; yet, even an ſuch Caſe, 3-0 Cr. AK 
i the Party cannot be compenſated in Damages, it would be againſt Con- , cafe in 
ſcience to relieve; and therefore ordered the Maſter to examine the Valae which there 
of the Eſtate devifed, and the Amount of the Debts which that Eſtate was was Relief. 


charged with, and to report to the Court, whether after Debts paid there 2Vern. 33S. 


rould be two full Thirds of the Father's Eſtate, which was ſettled on him? Ara Pay 
in Marriage, left to the Plaintiff; and upon a Re-hearing, would not vary which was 
the former Order, declaring that the Difference was, whether this Caſe lay relieved 
in Compenſation or not; and if a Compenſation was made, he would re- aguaft. 


leye againſt the Breach of the Condition; but in Caſe (a) a ſufficient Com- 


penſation was not made, he would then conſider farther of it. ll eats 


5 - oy | Forfeitures 
11d Breaches of a Condition, ſome Kind of a Compenſation may be made; therefore this rule is to 
te extended no farther than where Compenſations have been allowed, and not to the Forfeitures by a 
Tenant for Life, making a Feottment, levying a Fine, ſuffering a Recovery, wilful Forfeitures by 
Copyholders, &c. Preced. Chan. 570. 7 5 5 


If a Feme Covert, having Power by Will to deviſe Lands, deviſes 2 Vent. 352. 
dem to her Executors, to pay 500. out of them to her Son, provided Cg. oo 
that if the Father gives not a ſufficient Releaſe of certain Goods to her Xa . Frog 
Executors, that then the Deviſe of the 500/. ſhould be void, and go to Care. | 
the Executors, and after her Death a Releaſe is tendered to the Father, and 
te refuſes, yet upon making the Releaſe after, the Money ſhould be paid to 
tie Son; for it was ſaid to be the ſtanding Rule of the Court, that a For- 
eiture ſhould not bind where a Thing may be done after, or a Compen- 
aon made for it; as where the Condition is to pay Money, Cc. and 
though it is generally binding, where there is a Deviſe over, yet here, 

i being to go to the Executors, it is no more than the Law implies. 5 | 

[fa Man deviſes Lands to J. S. upon Condition to pay 20,000/. to his Salk. 1 56. pl. 
Heir at Law, Tix. loool. per Ann. for the firlt ſixteen Years, and 20001. 7. Grimftun 
jr dun. after, till the whole ſhould be paid, and the Heir enters for the mn 8 57 
Von. payment of one of the 1000/. per Aun. J. S. ſhall be relieved upon 2 Ver. 594. 
Payment of the 1000/. together with the Intereſt, from the Time it be- S. C. 
ane payable, without any Deduction for Taxes; the Court declaring, that 
nber ever they can give Satisfaction or Compenſation for the Breach of a 
_ Condition, they can relieve. | 8 | | 
one having three Daughters, deviſes Lands to the eldeſt, upon Condi- 2Vern. 222. 
wn that ſhe, within fix Months after his Death, pay certain Sums of Money Wo:dman 
v ber two other Siſters; and if the failed, then he deviſed the Land to his and Blake, 
ond Daughter, on the like Condition, Ec, the Court may inlarge the 3 
lime for Payment, tho' the Lands are deviſed over; and in all Caſes. 
wt lie in Compenſation, the Court may diſpenſe with the Time, though 
ten in Caſe of Condition precedent. GE | 

do where one deviſed Lands to J. S. his Kinſman, paying 1000. a-piece aVern, 366. 
vhs two Daughters, who were his Heirs at Law, and J. &, made Default, Farnardiften 
vdthe Daughters recovered in Ejectment, yet J. S. was relieved on Pay- and Fane 
dent of Principal, Intereſt, and Coſts, though it was inſiſted, that this was 
Condition precedent, and to the Diſinheriſon of the Heir at Law, and in 


our of (5) a voluntary Deviſee. (5) Vide" 


Vera. 456, 


were it was given as one Reaſon, why the court refuſed to relieve, that the Party, who had not | 


4 


Feiormed the Condition, was a voluntary Devifee. 
A Man 
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COND FF FLOSS r 
. *Pagego8 ' A Man having two Daughters, deviſed to each of them 20,0001. payable 
Skin. 28 5. at the Age of Twenty-five Yeats; but if they, or either of them, matried 
The Earl of before the Age of Sixteen; or if the Marriage were without the Conſent of 
| Second their Mother and Truſtees, then they ſhould looſe 1000/ of the Portion, 
2 ©, Whick ſhould go to his other Children; one of them married before the 
W. & M. by Age of Sixteen but with the Conſent of all the Parties ; and it was held, 


the Lords that the Time, being only a Circumſtance, might be diſpenſed with, 
Commiſſion- | 

ers» 2 Vern. 223. 8. C. where it is ſaid that the Father treated with the Lord Saliſbury about the 
Marriage, though he died before it was had, and there decreed that both Parts ot the Condition 


need not have been performed, the Father by ſuch Treaty having himſelf diſpenſed with it. But in e 
2 Vent. 365. 8. C. which came on Paſch. 36 Ca. 2. it is ſaid that my Lord Keeper was of Opinion le 
that both Parts ought to be obſerved. IE en f be 
3 Chan. Ca. A. deviſed his Lands to Truſtees for three Vears, and if within the three : 
129. Bertie Years there happened a Marriage between G. who was a diſtant Relation, 
n uad, and of the ſame Blood with the Teſtator, and V. his Niece, and Heir at 
Salle. 231. Law, then to V. for Life, Remainder to her firſt Son, &c. in Tail Male, 
pl. 9. S. C. by G. to be begotten ; but if the Marriage ſhould not take Effect within 
where it is the three Years, or if the Marriage ſhould be before the Years of Conſent, 0r 
ſaid, that the and not ratified when of competent Age, then to F. in Tail, who was like. 00! 
ſs ee wiſe a remote Relation of the Teſtator, but not of the ſame Blood; the - 
the Houſe Marriage between G. and W. did not take Effect, though ſeveral Propoſals the 
of Lords. were within the Time made by her Friends to his Guardians, but not ac. 
Vern. 333. cepted by them; and though ſhe herſelf had preſſed the Match as far as Bro 
25 Wherethe Modeity of her Sex would permit. She afterwards married the plaintiff, ot 
| 3 Aer and by her Bill prayed the Benefit of the Deviſe; the Condition being an- * 
was ended ſwered by her, to what ſhe was capable of doing, having married a Perſon, 
there by as was urged, equal in Circumſtances, c. to G. but her Bill was difmil- 
compromiſe. ſed by the Advice of Holt and Treby Ch. Juſtices. 1 
Vide Title | ſar, 
Marriage, what Conditions relating thereto ſhall be void; and Vern. 20, 83, 223, 354, 412. : Gs 
\ Vern. 223, 293, 333, 357» 452 572, 573, 580, 721, Prec. Chan. 227, 348, 562. 12 Mod. 182. ur 
Gilb. Eq. Rep. 26, 27. Will. Rep. 284. pl. 67. 2 Will. Rep. (626.) (628.) 3 Will. Rep. 65. 18 
pl. 16. Comyns 726. pl. 281, &c. Caſes Temp. Talb. 214, &c. | | Kee 
F 4 n | 4921 
| — | a 1 
„ () Of void Conditions, being againſt Law. 4 
Co. Lit. 296. TF a Feoffment be made, on Condition to do a Thing that is malum is f Ol 
15 Tu as to kill or rob J. §. the Eſtate of the Feoffee is abſolute, and a Bond For 
418. made on ſuch Condition is void; for the Eſtate ſettled in the Feoffee ſhall a 
| (a) 2 Vent. not be defeated, nor ſhall a Bond be forfeited for the Forbearance of ſuch 
109. an Action; and (a) an Obligee is puniſhable for taking ſuch a Bond to co | n 
Rol. Abr. a Thing againſt Law. | | 3 i 
9 5 5 If a Parſon, on his prin. preſented to a Living, gives a Bond, condi- wy 
248, 274. tioned to reſign, ſuch Condition may be lawful, and not againſt 31 Eliz. Marc 
Cro. Car. cap. 6. of Simony ; as (6) if the Condition be to reſtrain the [ncumben! tat | 
180. from Non; reſidence, a vicious Life, or that he ſhall reſign when the Pa. bare, 
* Rep. tron's Son, Kinſman or Friend, become qualified to take the Living. 2 
. 
Thon 111. Jones 220. 2 Keb. 445. Sid. 389. Raym. 175. Comp. Incumb. 49, 41. Sun. 11 
227, 534 Prec. in Chanc. 182. Sayer 141. 4 Term Rep. 78. 4 Term Rep. 359- (4) 85 4 
a Bond conditioned for the Payment of Money to the Son of the laſt Incumbent, ſo long as he thouis te C 
continue a Student in Cambridge unpreferred, &c. is good. Noy-142. So where a Patron took f be 
Bond of his Preſentee, to pay 5/. Yearly to the Wife and Children of the laſt Incumbent. Ear! a 2 
Suffex's Caſe cited by Foſter Judge. Noy 142. But Comp. Incumb. 39. Theſe Chuitabe ſe 
"Reſolutions, if any ſuch there were, do not ſeem to be Law. — 
We ſhould conceive, if ſuch Bonds were to be given, by Agreement between the Patron 1s a 


' , Parſon, before Preſentation, they would be void in Law, Aliter, if voluntarily given after Fre- 
ſentation, Inſtitution and Induction. But 


"By 0 , * 
p x; 15 5 f 8 25 : 
G N D N N 8. 

of Money, this is clearly Simony within the Statute ; and therefore the 
Condition void, being againſt Larp. 05 e 

De 1 thorities ſa- 
gra, and Comp. Incumb. 39, 40. Comb. 394.— That the Condition muſt be averred to have been 
entered into for 2 fimoniacal Purpoſe. Vide Cro. Jac. 274. Hutt. 110. Moor 64.— And where a 
ſpecial Averment 7 be, that an Obligation was made for a Matter againſt Law. Leon. 73, 203. 
Godb. 29. Moor 158. | ES I 3 bs | 


x 


Aſo in Equity it has been ruled, that where a Bond of Reſignation is : Chan. Ca 
general, as to reſign upon Requeſt, ſome ſpecial Reaſon muſt be ſhewn to 39. 
require a py oa ; for though ſuch Bonds may in Strictneſs of Law Vern. 47, 
he good, yet if they are made an ill Uſe of, as by extorting Money from 131. 
the Incumbent, Fc. (a) Equity will grant a perpetual Injunction againſt 88 86, 
them, | | | : 1 | | 

Ordinary 


may refuſe to accept of a Reſignation made by the Reſtraint of ſuch Bonds. Comp. Incumb. 31. 


If the Sheriff of a County makes B. his Under-Sheriff, and takes a Bond Rol. Abr. 
or Covenant from him, that he will not ſerve Executions above 20l. with- 41. 
out his ſpecial Warrant, this is a void Covenant, becauſe it is againſt Law Hob. 12. 
and Juſtice, inaſmuch as when he is made Under-Sheriff, he is liable by as 


tie Law to execute all Proceſs, as well as the ſheriff is. pl. egy 
Ka be: R | e + 

"I S. C. in which laſt Book it is faid to be otherwiſe, where he voluntarily covenantod; 

File Title Sheriff. and 2 Brownl. 282.“ 4 . 8 


* * 
— 1 


* Sed gu. If even this is Law ? 


Put if an Under-Sheriff covenants with the High- Sheriff to diſcharge and Hob. r2, 13. 
tre him harmleſs from all Eſcapes of Priſoners arreſted by the Under- Moor 356. 


Heriff, or any by him appointed, this is a good Covenant; for ſince the 2 772 | 
tigh-Sheriff transfers his Authority, it is but reaſonable he ſhould take Brown. 65. 
Leurity for the faithful Execution of it; and there is nothing intended reſolved per 
ganſt Law, but rather to prevent than connive at Eſcapes. Curiam. 

lf the Condition of an Obligation be, that if the Son of the Obligor, 


tefore a certain Time, do as Apprentice, Servant or Maſter, or otherwiſe, Clog | 
if the trade of an Haberdaſher within the County of K. then if the 7 


Vilizor do, upon Requeſt, pay 10/. to the Obligee, the Bond ſhall be adjudged. 

ind; this Condition is againſt Law, for a Man (6) ought not to be re- Owen 143. 
Kraned (c) from his Trade and Livelihood; and if he might be reſtrained S. C. adjudg- 
bra certain Time or (4) Place, he might be reſtrained for longer Time sc and faid 


0 more Places, 7 5 


. i f a might as 
ul bird himſelf that he would not go to Church. Noy. 98. S. C. cited. Moor 115. pl. 259. S. P. 
wudged 242. pl, 379. 8. P. adjudged. 2 Leon. 2 10. 8. P. adjudged. 3 Leon. 217. S. P. adjudged. 
Mach 191. 8. P. 3 Lev. 241. 2 Show. 345. S. P. adjudged, cont. in B. where the Condition was 
A he ſhould not uſe the Trade of a Taylor in Exeter; but after, upon a Writ of Error, in Cam. 
e reverſed by the unanimous Conſent of all the Juſtices; becauſe this being a penal Obligation 
® prevent the Exerciſe of a Trade, though in a particular Place only, it is void; otherwiſe of an 


Heabſt, in which Damages only are to be recovered. (5) For this vide 11 Co. 53. b. Dan. 42, 


u Title Trade. (e) But where a Man may, upon a Conſideration, be reſtrained by Coyenant or 

&pfit, becauſe all being to be recovered in Damages, the Jury may aſſeſs them, with regard to 

5, nideration, Vide 3 Lev. 242.— fut ſecus of a Bond, Covenant or Aſumpſit to pay Maney, 
trades, Se. becauſe then the whole Sum muſt be recovered, be the Damage. or Conſideratian 

2 ſmall. 3 Lev. 242. and wide Allen 67. March 193 T. (4) That a Man may reſtrain 
if by Bond, from trading in a particular Shop or Stree . Comb. 122. | 


— — 8 
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ver gu, IF thers was a valuable Conſideration paſſed from the Plainüff to the Defendnt: 


So 


$ But if the Condition be for a Leaſe of the Glebe or Tithes, or 2 Sum »Pagegog ; 


Sr... 
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1 Term R 


7 5572. P. ouſly, but not to 2 him from pigning the Obligee for Felony, or 


6 E * „ 
„ Oni e 

3 4 if the Condition of a Bond is, that the Obligor ſniall not buy 

Show, . TS Shes -Trotters of any Perſon of whom. the Obligee had 12 


Thompſon this is void, being a Reſtraint of 7 and rw to a a Mono 
and Harvey 


W L Holt 6b. 8 A as f N 85 
Cro; Eliz. If the Condition of an | Obligation b. bs; that the Obligor Gall 1 always 
705. ready to give Evidence, and to teſtify the Truth in any of the King's eg 


- 5 8 in all things which ſhall be demanded of him, Sc. and that he ſhall not 
judged upon hurt, endanger or inoleſt the Obligee in his Lands or Goods, ratione alicujus 
Demurrer, rei, this is a Good Condition, and not againſt Law); for as to the fir Par, 
without Ar- if he had not been obliged thereto, he had 5 compellable by Law; 
gument. and by the laſt Part it ſhall be intended that he ihallnot hurt, c. torti- 


| *Page41o Other juſt Cauſe. \ 
If A. is impriſoned for Felony, and B. bound by Recognizance to pro- 
M v1 * ſecute, if B. after gives Bond to C. conditioned that B. will not give 
N ad- Evidence againſt A. the Condition 1s againſt Law, ad the Bond void. 
* ed upon 
1 2 Senke and the court „ it to Serjeant Pale, 1 was a Ae ia Wal 
285 the-Plaintiff lived, to have him proſecuted fi a & ſuch Bond, | 


1 E. 4. 28. Condition to Pp a Thing which will be Mee. is void; as 
> Abr. to ſave hartileſs from 5 an N of Robbery, as 5. hath th again? 
Wen 229. him. : þ \ 90 
Allen 60. S. 7. 6 


7 


| r 26 links for „ Life, upon Condition, that if the Leſſee marries without Li- 
i. Ar cence, he ſhall re-enter, is (a) good Condition. v4 


8 So is a Condition to Fnounce an Adminiſtration. 15 Ye 4. 30. Rol. Abr 417. 


Kol. Rep. "If the Condition of an a Obligation be, not to ſell the Apparel of the 

LE ade Wife, this is good ; though it was objected it was againſt Law, becauſe 
againſt the Liberty of the Baron. 

Rol. Rep. 80 if a Man gives Bond to a Stranger, palin for the Payment of 


334- (5) 201. yearly to his Wife, this is good. 
Co. Lit. 206. 


(5) But if the Condition be to enfeoff his Wife, it is void, becauſe aint a Maxim i in Law, and ytt 
che Bond is ge? Co. Lit. 206. b. : 


5 (L) Of repugnant Conditions. 


Condition upon a (c) Feoffment in Fee not to (4) alien, i is void, be 
cauſe it 1s repugnant to the Eſtate. 


Co. Lit. 224. wy 
10 Co. 38. b. : 
(0 Soon 7 | 

Grant or Deviſe. Co. Lit. 213.— But he may be reſtrained for a particular 1 or from alien 


ing to a particular perſon. 2 Leon. 32. 3 Leon. 182. (d) So a Condition that the Wiſe iha 
not be endowed, or " the Huſband be Tenant by + the ne is N 22 E. 10 19 b. 


418. 6 Co. 41. 8. P. 


Dav. 34. Sq of a Condition, apc a Feoffuent 3 in 1 Fee, that his Cached ſhall Fa Dez 
Rol. Abr. Inherit; for this is repugnant to the Eſtate, and an Attempt to e 
28h. nn of * than is allowed of by Law. 


hut à Gift in Tail, on Condition that the Donee ſhall not diſcontinue or 


10 Co. 


lien in Fee-tail, or for (2) Life, is good; for theſe are tortious Acts, 15. 1 
which may well be reſttained by Condition. ls» 3 


5 5 T 5 „ 6 nk 1 . 5 785 Co. Lit. 223. 
Moor 39. pl. 126. Vent. 322. Cro. Eliz. 35. Leon. 292. (e) Either for the Life of another 
ir bis own Life; for though an Eſtate for his own Life be Laws yet the Condition is good, becauſe the 
Reverſion is in the Donor, Co- Litt. 223. x ; 3 8 | 


But ( Ya Liberty inſeparable from the Eſtate cannot be reſtrained Hob. 15 
by Proviſo. Hence it is, that an Eſtate-tail hath (g) five eſſential In- 77% - +» 
cderts, none of which can be taken away by any Condition. 1ſt, To . i 
de diſpuniſhable of Waſte. 2dly, That the Wife ſhall be endowed. Co. Lit. 224, 
zdly, That the Huſband ſhall be Tenant by the Courteſy. - 4thly, That | 
* Tenant in Tail (4) may ſuffer a common Recovery. Fthly, That col- Page 411 
lateral Warranty, (whether with or without Aſſets, if made before 4 6 C0 4 
4m. cap. 16.) or lineal with Aſſets, may bar it. > 475-7 Ou: 
5 8 8 - „ 9 Co. 128. b. 
Moor 6o1, 633. 1 Co. 14. a. 85. a. 10 Co. 38. b. Cro. Jac. 697. Jones 58. Vent. 322 
% And Acording to 10 Co. 38. b. Rol. Abr. 418. cannot be reſtrained from making a Leaſe, with- 
in 52 H. 8. c. 28. or levying a Fine, within 4 H. 7. c. 24. But Co. Lit. 223. b. cont. For the Power 
of making Leaſes is not incident to his Eftate 4 t given to him collaterally by the Statutes 5 | 25 
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4. made a Settlement of his Lands on his Son in Tail, but took a Bond 2 Vern. 233. 

fom him not to dock the Entail; on a Bill to be relieved, it was ruled in Freeman and 

Equity, that the Bond was good, and the Bill diſmiſſed with Coſts, though Ons, 

the Alienation was made by the Iſſue; for if the Son had not agreed to give 

the Bond, the Father might have made him only Tenant for Life. D RL 
Bat where 4. gave Lands to B. in Tail, Remainder to C. his Brother in Moor 80g, 

like Manner, and made them enter into Recognizances to each other not 310. Pool's 

o alien; and. it was decreed in Chancery, that theſe Recognizances ſhould Es adjudge 


be delivered up and cancelled, as creating a Perpetuity. | * 351 To, 


| 1 I „ Cote Ch. Juſt. 
do where 4. ſettled his Land upon his Daughter in Tail, and took Mo wy do 
bond from her*not to commit Waite, the Daughter levied a Fine, and Jervis and” 
committed Waſte, and the Bond being put in Suit, Equity relieved Bruton. 

waiſt it. : De 0 . | - | 

A Gift in Tail, upon Condition that the Donee may alien for the Profit 46 E. 3. 4. b. 

« the Iffue, is a good Condition: 1 1 I ; ge CHARLES 
If a Feoffment be made upon Condition that the Feoffee ſhall not alien C0 Lit. 42g. 5 
u Mortmain, this is a good Condition, (2) becavſe ſuch Alienation is pro- b.  _ | 
ited by Law, and regularly (4) what is prohibited by Law, may dec 


proubited by Condition. be __ 


OO wt 
K 
* 


9 55 Baron and 
eme, upon Condition that they ſhall not alien, this is good to reſtrain any Alienation by Deed, be- 
uſe ſuch Alienation is tortious and voidable 3 but to reſtrain their Alienation by Fine, is repugnant 
aged. Co. Lit. 224. a. (&) As the Alienation of an Infant, or of a Biſhop without his Chap- 
. Co. Lit. 224. a. - | 12s | e 


(!)1f 4. hath Iſſue two Sons B. and C. and (n) covenants to ſtand 
Fey to the Uſe of himſelf for Life, Remainder to B. in Tail, Remainder 1 Co. "FR 
| | ; ; Ll Corbet's Caſe 
Juyec, though B. had no Iſſue at the Time of the Breach of the Condition. Moor'6o1. pl. 837. 
. 2 And. 134. 8. C. adjudged. (/) Sir Antbony Mildmay's Caſe, S. P. 6 Cos 40. adjudged. 
1 632. pl. 868. the Court divided. Hob. 170. cited Cholmley and Humble, $. P. Cro. Eliz. 379. 
Need. Moor 592. pl. 799. adjudged. And. 346. adjudged. f Co. 86. a. cited. (my So in Caſe 
a Deviſe, Germin and Alicot, Moor 364. pl. 495. adjudged, and agreed by all the Judges of Eng- 
| | hat the Proviſo was repugnant. And. 186. debated, but no Judgment, 2 And. 7. adjudged 
A the Juſtices. 4 Leon. 83. adjudged cant. But 1 Co. 85. cited to have been adjudged, as in 
0 2 And. & vide Cro. Jac. 696. Jones 58. Godb. 102, Moor 543+ pl. 721. and vide Pop. 
A wunl. 45. Godb. 351. 2 Rol. Rep. 467, 477, 484. 8 = 
You, I. — 8 : + 3% 8 5 to 
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to C. in Tait, Sc. provided that if B. c. or any of the Heirs Male of 
his Body ſhall alien, c. the Uſes to him limited ſhall ceaſe only in reſpec 
off him, as if dead, c. this Proviſo is repugnant, impoſlible, and againſt 
Law; for the Eſtate of the Tenant in Tail does not ceaſe by his Death, 
but by his Death without Ine. — 1, # 

3 If a Man makes a Feoffment in Fee, provided that the Feoffor ſhall 
25 2 3 have the Profits, this Condition is void, V becauſe it is repugnant to the 

S. P. & vide Grant. | N © "a 
Cro. Eliz. VE 7 3 | | 
35, 107. (f) So if there be a Leaſe to three during their Lives, provided that one ſhall not take 
the Profits during the Life of the other two. 2 Leon. 132. adjudged, & vide Hob. 170. Bult. 42. | 


oo —— as 8 1 8 


'Ifa Man grants 2 Rent-charge-out of us Manor of D. (in which the 


; *Page412 Grantor hath nothing) with a Proviſo that it ſhall not charge his Perſon (gj 


? 
though the Repugnancy does not appear in the Deed, yet the Proviſo is : 
"Y Lit. 246. void, elſe it inks away the whole Effect of the hai het : 
80 if he | . . + \ 
— 5 a Rent out of Land to which he hath Title, without a Clauſe of Diſtreſs provided that it hall : 
not charge his Perſon, this is void and repugnant, if he gives not Seiſin upon the Grant. 6 Co. 58. b. g 
co. Lit. 146. If a Man grants a Rent-charge out of Land to another for Life, pro- 
ES, vided it ſhall not charge the Land, though the Grantee might notwith- 5 
ſtanding charge his Perſon, yet the Proviſo is repugnant, becauſe the Land 1 
| is expreſsly 3 . | | | A 
- Co.Lit. x46. If a Man grants a Rent-charge out of Land to another for Life, pro- n 
b. , vided it ſhall not charge his Perſon, and the Grantee dies, his Executors " 
| vr 47: b. may bring Debt for the Arrears; (+) for they cannot diſtrain, becauſe the of 
| (5) This Eſtate in the Rent is determined, and the Proviſo cannot leave the Execu- 
muſt be un- tors without Remedy. Bs | V 
derſtood a b 5 . 
Caſe put at Common Law, for the Executors of ſuch Tenant for Life may at this Day diftrain, pr 
1 32 H. 8. C 37. 8 a | : Sk „ ' 1 
Co. Lit. 378. If a Man makes a Leaſe for Years, 1 1705 Condition, that if the Leſſor Tir 
b. * rants over his Reverſion, the Leſſee ſhall have a Fee, if the Leſſor grants pol 
3 1 505 * is Reverſion by Fine, the Leſſee ſhall not have a Fee; for when the Fine 
Jones's transfers the Fee to the Conuzee, it would be abſurd and againſt Reaſon, 
Moor 450. that the ſame Fine ſhould work an Eſtate in the Leſſee. | 
Lev. 77. If an Obligation is conditioned for the Payment of 7/. by 25. per Week M 
of fg _ till 71. is paid, and that if he fails of Payment of the 2s. at any of the 
bis 4p upon Days on which it ought to be paid, that the Obligation ſhall be void, or 7 
Demurrer to elſe remain in Force; this Condition ſhall be taken diſtributively redaena» * 
the Defend- ſingula N rome viz.” that if he pays the 7/. the Obligation {hall be void, 
ante Plea, but that if he fails in Payment of the 25. at any of the Days, it ſhall be 
- 2 20 105 in full Force; for the Obligation ſhall not be taken to be of no Effect, 1 F 
2 one of the by any Means it may be made good. Sw 1 
8. a 5 ö 
"+ in 68. S. C. adjudged, becauſe the Condition is ſenſeleſs, and therefore the Obligation is ſingle. * 
Sid. 105. 8. C. adjudged, and that the Obligation was ſingle, and the Condition repugnant and voice 
Tones 186, If the Condition of an Obligation be, That if the Obligor ſhall die with- & 
i and out Iſſue, that then if he by his laſt Will, or otherwiſe in his Life time, foalh ler 
Butler, ad- lawfully afſure and convey certain Lands to the Obligee and his Heirs, tha 700 
1 then the Obligation ſhall be void, &c. This Condition is not repugnant A, 
ue Curi- put ſhall be conſtrued according to the Intention of the Parties, to be co Bea 


Naleig. lected out of the Words of the Condition -. 
. 4 „ 
. C. # 'Sce alſo ante 398. a, | - ; 


4. 


, Hy, 


of | 15 | of 
U (M) Of impoſſible Conditions. 
h, 8 | TEST f ; OY. 62? > 72 785 
F the Condition of a Bond be impoſſible at the Time of the Making co. Lit. 206; 
all thereof, as for the Obligor to go to Rome the next Day, the Bond 1s Sav. 96. 
he {ngle, for it is the ſame as if there were no Condition at all; and a Feoff. Leon. 189. 
ment on Condition that the Feoffee go to Rome on a Day, is abſolute, Bro gh * 
| fr the Condition is repugnant to the Feoffment ; but (a) if an Eſtate be 25 
ke * to ariſe, or a Duty to commence on a precedent Condition that is im- *Pageg13 
42. poſſible, they can never have effect. 1 Lo a) As if a 
| 5 | | Ml/jn leaſes 
the for Life upon Condition, that if he goes from the Church of St. Peter in Weſtminſter, to the Church 
(z) of St. Peter in Rome, within three Hours, to have a Fee, which is impoſſible ; yet becauſe it is prece- 
0 | EY 


dent no Fee can accrue. Co. Lit. 206. Rol. Abr. 420. | 


| If a Woman makes a Feoffment to a Man that is married to another, Bro. Tie. 
upon Condition that he ſhall marry her, this is a good Condition ; for his Condition 
Wife may die, and then he may marry her. | 
lf the Condition of an Obligation be, That the Obligor, ſhalb aſſign to Rel. Abr 
de Obligee a Commiſſion of Bankrupts, this is an impoſſible Condition, 419. 
ard therefore void, and the Obligation fingle, for it is impoſſible to aſſign - 


tie Commiſſion, ' 5 | | = | 
If the Condition be guod debet plure cras, this is a good Condition; for 22 E. 4. 26. 


8585 tough the Obligor is not certain thereof, yet if he will take this upon Rol. Abr. 
5 limſelf, and run the Hazard, he may at his Peril, for this is not impoflible ©*- 
of itſelf. : | | 
320 8o for the ſame Reaſon, if the Condition be, That the Pope ſhall be at 22 E. 4. 26. 
#;itninfter To-morrow, this is a good Condition. | prac: Abr. 
* ll the Condition of an Obligation be to ſuſtain and maintain an Houſe in Sav. 96. 
ſuficient Repair, and ſo to leave it at the End of the Term; if at the end and 
eſſor Time of the Entry into the Bond the Timber was ſo rotten that it was im- Oe oy 
po pollble to ſuſtain and maintain it in Repair, yet the Obligation is good. 3 
Fine | | | S. C. ad- 
aſon, judged, becauſe tried by his own Act, but the Law never binds Men to Impoſſibilities. 
Week = bj, J 
of the | p | 1 py | | 
id, or v f 15 | | | : 15 Ne ; : 5 # 
di J) Of the Effert of a void, illegal oz impoſſible 
void, | 
lb To Condition. 
ect, 1 T a Feoffment be made, on Condition that the Feoffee ſhall (3) go to 
Hy on a Day, the Eſtate of the Feoffee is abſolute, and the Condi- G It , ob. 
; ig | void and 3 7 , 9 Where 
is | tion muſt be performed as near the Intent of the Parties as may be. Co. Lit. 219. 
. he - 
al % if the Condition of a Feoffment, Ec. be poſſible at the making co. Lit. 206. 
aft and afterwards becomes impoſlible by the Act af God, yet thea. 
agnant ihre of the Feoffee ſhall remain. | | | 
be col x if the Condition of a Feoffment, c. be, that the Feoffor, £9c. ſhall Co. Lit. 206, 


ear in ſuch a Court next 2 od the Feoffor dies before, the LS 8 
| LE, £ | © 


(5) If the 


Feoffee be- 


Condition deemed back but by Matter ſubſequent. * 


fore ſuch a Day ſhall reinfeoff the Feoffor, and before the Day the Feoffee dies, his Eſtate is abſolute 
becauſe when the Condition becomes impoſſible by the Act of God, within the Time limited by the 
mutual Agreement of the Parties, the Feoffee is diſcharged; but Quære of this Caſe, for by the ex. 
preſs Intent of the Feoffment, the Feoffee is but an Inſtrument to re-convey the Land of the Feofty,, 

Vide Co. Lit. 219. a. | Shs | 


Co.Lit. 206. 
* 

Co. Lit. 266. 
ES 
(c) Where 
the Condi- 


tion of a Bond was to ſettle certain Lands in ſuch a Manor by ſach a Day, and the Obligor died before 
the Day; though the Bond was ſaved at Law, yet Chancery decreed an Execution in Specie, Eg. 


Abr. 18. 


making, but, before it can be performed, becomes impoſſible by the Aa of 


* 2 
7 _ 


— 


0 


TE EY LES > Tk 
of the Feoffee, Cc. (5) is abſolute becauſe executed, and not to be re. : 


20 


* Yiz. The Performance of the Condition. 


If the Condition of a Bond be impoſſible at the Time of the makin 
thereof, as for the Obligor to go to Rome the next Day, the Bond is ſingle 
for it is the ſame as if there were no Condition at all RL ; 

But if the Condition of a Bond, Recognizance, Cc. is poſſible at the 


(e) God, of the Law, or of the Obligee, &c. the Obligation is ſaved, 


Pd 


= 


*Page414 


Hob. 24. 


Rol. Abr. 
427. Curtis 
and Marſb. 

5 gr tl yo, 
Moor 425. 
S. C. adjudg- 
ed, That the 


firſt Grant was a Breach of the Condition, becauſe every Divifion and 
Land is within the Words and Intent of the Condition. 


4 | Rol. Abr. 
. 427.adjudg- 
ed. 


Moor. 823. 
Lit. Rep. 


10 
„.. 


Chaplains, one of which was not Reſident, but neglected his Duty; di 


* — 


„(O) Of the Beach of the Condition: An 
. "2 Neu 2 | 


1. What ſhall be a Breach thereof. 


F a Man makes a Deed of Feoffment of Lands in ſeveral Counties, upon 
1 Condition the Feoffee ſhall reinfeoff him of all the Land within twenty 
Days after the Date, if Livery is made but of Part within the twenty Days, 
the Condition is not broken, though all is not conveyed within the tweny ts 

ays, according to the Letter of the Condition, which 1s/intire t 

If a Man leaſes an Houſe and Land, upon Condition that the Leſſee ſhall 
not Parcel out the Land, nor any Part thereof from the Houſe, and afe 
the Leſſee leaſes the Houſe and Part of the E#fid to A. and after leaſes th 
Reſidue of the Land to C. this is a Breacty of the Condition; for bye 
Word Parcelling, is intended a Diviſion or Separation of the Land f:om er ; 
Houſe ; and if the firſt Grant be not a Fdrfciture, the ſecond is. of the 


If a Leſſee of a Houſe covenants not to leaſe the Shop, Yard, or ot V Wh 
Thing belonging to the Houſe, to one who ſells Coals, nor that he himi 
will ſell Coals there, and after he leaſes all the Houſe to one who ſells Coal If t 


he hath broken the Condition. day h 


If a Man makes a Feoffment in Fee of Lands in five Counties, up | 
Condition to re-aſſure, if the Re- aſſurance is made of the Lands in vl Fog. 
Counties, but not in the fifth, the Condition is broken for the Land | 
that County only. . - | 55 | 

King Henry VIII. granted Lands to A. and his Heirs, provided that! 
and they perpetuis futuris temporibus invenirent & ſuſtinerent duos Capi 
nos in Eccleſia parochiali de W. ad orandum pro anima H. 8. his Heirs 
Succeſſors, & ad celebranda divina ſerwitia & curam animarum Parc 
rum, and A. conyeyed the Lands to B. and his Heirs, who appointed! 


{ 7 


i 


| CO , TONS. | 
Breach, for the Eftate was tied with the Condition, into whoſe Hands ſoever A 
it came, and B. ought not only to have found Chaplains, but alſo, to have 
taken Care that they had been fuch as would have done their Duty. | | 
If two Men, upon Sale of their Wives Lands, covenant that they and 2 Jones 195, 
their Wives have good Right to convey Lands, and to make further Aſ- Naſb and 
7 F the W. is under A his is a Breach, for ſhe hath ten ad- 
ſurance; if one of the Women is under Age, this is a Breach, for ſhe ha eee 
not Power to 2 the Eſtate according to the Coyenant. W 
If a Man leaſes for Life, upon Condition that the Leſſee ſhall not do Rol. Abr. 
any Waſte, and after the Leſſee ſuffers the Houſe to fall for want 04255 4 
Covering and Reparation, which is not any Act of doing, but a Permiſ- Se 145+ 
7 8 : Es : 92. 
ton; yet it ſeems that the Condition is broken, for the Words are, Any 8. P. ad- 
ale, and ſuch Waſte is within the Statute of Gloucefter, which ſpeaks of judged. 
doing Waſte ; and it ſeems that the Permiſſion of the Houſe to fall, may 
properly be called doing of Waſte, „„ 
But if a Man leaſe Land, upon Condition that the Leſſee ſhall not do 1 
Waſte, and after a (z) Stranger does Waſte, yet this is not any Forfeiture, 3 
5 * f | 428. Baſ- 
becauſe a Condition ſhall be taken ſtrictly. | Pele an 
7 ; ; 7 . ; ; ; Lon 5 ad ; 
judged by three Judges. Leon. 64. S. P. 4 Leon. 39. S. P. (z) So if the Condition of an Ob- 
ligation be, That 1 ſhall not continue ſuch an Action, and my Attorney without my Privity continues 
it, this is no Breach. Cro. Jac. 525. per Dodderidge and Houghton. 2 Rol. Rep. 63. By Montague 
ad Houghton, cont” Dodderidge, who faid, The Act of my Attorney is my own Act.“ 


— — 


— 


= 3 Beſides he might have releaſed the Action. | 


* If a Man makes a Feoffment in Fee, reſerving Rent upon Condition *Pageg1g 
that if the Rent he behind, and no Diſtreſs to be found upon the Premiſſes, Rol. Abr. 
to re-enter ; if the Rent be behind, and no Diſtreſs but a Cupboard in a 428. ad- 
Houſe locked, ſo that the Feoffor cannot come at it, this is a, Forfeiture, Judged upon 
or when the Place is not open to the Diſtreſs, it is all one as if there had 5 
es, Upol been no Diſtreſs there. 5 | | e 
1 tWeUty 4, made a Feoffment in Fee to the Uſe of himſelf and his Heirs, and Leon. 298. 
ty D -1 4. 8. deviſed the Uſe to B. his younger Son, and the Heirs Male of ain 
e cn bis Body, Remainder to C. his eldeſt Son in Fee, provided B. or any of his judged, tho? 
3 MM ſhould not diſcontinue or (a) alien, but only to make a Jointure for it was aver- 
eſſee ag: Wiſe; and B. after the Statute of 27 H. 8. c. 10. leaſed for three Lives, red this Fine 
and ati durant to the Statute of 32 H. 8. c. 28. and after levied a Fine ſr Conu- wos levſed to 
leaſes th zance de Droit come ceo, c. with Proclamations, to the Uſe of himſelf and _—_ 0 ag 
or by Wiſe, and the Heirs Male of their two Bodies, the Remainder to him- Wife. 
one in Tail Male, the Remainder to the right Heir of A. this was a Breach Sav, 76, 77. 
LE the Condition, for he might have made an indefeaſible Jointure by Fine S. C. adjudg- 
ir Grant & Render; but by this Fine the Tail created by the Deviſe is het 
Wked; and if he had Iſſue by a former Wife, they ſhould not inherit. EGO 


are limited 

| | ED | by the Fine 
an what were before, viz. the Fee is limited to the Heirs of A. whereas it was before limited to C. 
) What ſhall be ſaid an Alienation. 2 Leon. 82, 3 Leon. 182. 


ie Houſe u 


d, or 08 
he himidl . 
ſells Coll If there be Leſſee for Years, upon Condition not to deviſe it to any pq. Abr 
ey but only to his Sons or Daughters, and he deviſes it to (5) a Stranger, 42g, 
nties, dg. 4 dies, and his Executor never conſents to the Deviſe, yet (c) this is Ero. Jac, 74, 
ands in P korkeiture, becauſe he hath (2) done all (e) that was in his Power to 78. S. C. and 


ve Land WW it by the Will, and this puts it in the Power of an Executor to exe- 12 OW 
D' it, 75 - | => 3 a 4 — 
745 ä | gainſt one. 
ided * . R | * _ (5) So it he 
Juos Caf is it to bis Executors, and they accept the ſame only as Executors. 3 Leon. 67. 4 Leon. 5.— 


if be deviſes it to his Executors for Payment of Debts, . Rol. Abr. 428, 429. (c) A Woman co- 

ants not to do any Act to diſcontinue or countermand an Action and after ſhe naarries, per quid, 

2 this is a Breach. Gouldſ. 59. (d) 5 If extended upon a Judgment or Recognizance againſt 

D. And. 124. 3 Leon. 3. (e) Secus if he deviſes it, if the Leſſor will aſſent; for there nothing 

41! the Aſſent of the Leſſor obtained. Cro. Eliz. 60. | | 
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| G) But per this is a Forfeiture of the Condition. 


hh ES 


Rol. Abr. If Leſſee for Vears, (a) upon Condition not to alien without the Aﬀent 


BOT 


2 4 K 5 o \ 
* PREY 1 
4 3 . 4 
- * 8 N At 
» S 


CONDITIONS. 


429. , Of the Leſſor, makes his Executor, and (6) deviſes it to him, and the 
315. mo Executor enters generally, the Teſtator not being indebted to any Body 
* * . « : x 3 e 9 2 . : bl 


Stile 483. Is h | 8 i! 
Devils 1 5 Breach of ſuch Covenant. (5) Where a'Deviſe ſhall be a Breach of a Condition not to 
' alien. Dyer 45. b. Taunton's Caſe. Owen 14. Cro. Eliz. 330. Gouldſ. 49, 184. Poph. 106. & 0 
-, Vide Cro. Eliz. 60. So where the Condition is, That the Leſſee ſhall not alien during his Life, and 
he deviſes it, for the Deviſee ſhall be ſaid to be in by Aſſignment made by the Deviſor in his Life. F 
time. Dyer 45. 4 Co. 119. tos Fe | 
; | , c 
Kol. Abr. If there be a Grantee of a Reverſion upon Condition not to grant it over ü 
429- to F. S. by his Deed, and he grants the Reverſion to J. S. by his Deeq, 5 
| though the Leſſee never attorns, yet this is a Forfeiture, becauſe he bath , 
1 done his endeavour to grant it, and put it in the power of a Stranger to 2 
| rfe& it. 1 {4 | : 
Hob. 304. as f the Condition of an Obligation be, That he ſhall not be aiding and h 
Hut. 40. aſſiſting to E. in any Action tgpþe proſecuted againſt I. the Obligee, and 
Rol. Abr. after the Obligor joins in a Writ of Error with ZE. and another againſt I. 
_—_ upon a Judgment in Treſpaſs againſt them three, which is apparently erro. ar 
neous ; this is not any Breach of the Condition, for this is not propeily an E. 
Action, but a Suit to diſcharge himſelf of a tortious Judgment, in which di 
they ought all to join. Yong | af 
Page is If a Man deviſes Lands, upon Condition that if he does not (e) permit n. 
the Executors of F. to take the Goods that then were in the Houſe, tie 
| Eſtate ſhquld be void, Te. (4) a Denial by Parol is not any Breach of the 
2 Co. 91. Prowviſo, but it ought to be an AR done, as the ſhutting the Door againſt pa 
Rol. Abr. the Executors, or laying his Hands on them to reſiſt them, or ſuch like Tr 
43%, 437: Acts; fo 9 Reaſon of any ſuch Act he did not permit them to take D. 
277. 8. C. or carry the ſaid Goods according to the Prowiſo. for 
judged. : | - | | 535 6 
8 _ Condition of a Bond Seing to permit the Obligee quietly to fake, reap, and carry away 
orn, coming upon the Land with Staves, and prohibiting the Obligee by Word, And. 131. ws 
adjudged a Breach. (4) Jones 169. & wide Rol. Abr. 434. pl. 12. Bulſt. 139. | + 
I 4. leaſes Lands to B. for Years, and deviſes it to his Wife ſo long I ©” 
Leon. 92- ſhe continues a Widow, and if ſhe marries, that her Son ſhall have it, and bo 
w 649 B. dies, and A. by (e) Feoffment conveys the Land to the Wife, and co- 
And. 162, venants, that from thence it ſhall be clearly exonerated de omnibus prioribu 
Owen 6, 7. bargainis, Ic. C aliis oneribus quibuſcungue, and after the Wife marries, 100 
_ *Gouldf. 59. and the Son enters; this is a Breach, for the Term not being extinct by E 
5. 0. ad- the Acceptance of the Feoffment, the Land continues charged with this (/ 8 
Judged. hs | : | his 0 
(>) By Fine, Poſſibility. s 
according to Ys LES E 8 | 
the Report of the Caſe in Owen and Goulſ. (f Tenant in Tail of a Rent, purchaſes the Land out . 
of which it iſſues, and makes a Feoftment thereof, and covenants that it is free from all former la- 
gumbrances; this is a Charge though not in eſe, but in ſuſpenſe z for if Tenant in Tail dies, bis 
Iſſue may diſtrain, and then the Covenant is broken. Owen 7. But wide Co. Lit. 389. a. 1 
| | l + Ru. As to maintaining Covenant? A Leſſ 
Co. Lit. If the Party who is bound to perform a Condition diſables himſelf, this Ent! 
221, 222. is a Breach; as where the Condition is, That the Feoffee ſhall reinfeoff o Der 
| Poph. 110, make a Gift in Tail, &c. to the Feoffor, and the Feoffee, before he per- dot 
Co. 25-2. forms it, makes a Feoffment or Gift in Tail, or Leaſe for Life or Years! 
— wan preſenti or futuro to another Perſon, or marry, or grant (g) Rent-charg* ON 
'« Co. 21. a, or be bound in a Statute or Recognizance, or become profeſſed; in a But 7 
) Though theſe Caſes the Condition is broken, for the Feoffee has either diſabl a 1. a 
e Grantee himſelf to make any Eſtate, or to make it in the fame Plight © 
| bes, of An. Freedom in which he received it, and being once diſabled he 15 ere | 1 


ag by Aigabled, though his Wiſe ſhould die, or the Rent, Ge. ſhould. be 


CC SWDIITESHS | 
n 3 
P ifs bebare he Tis: of wp FL 
convey . 1 Lo 8 5 | *D ; rb. 9 
But if Feoffee, upon Condition to reinfeoff: is diſſeiſed, and after takes ron pag 
/ Wife, binds himſelf in a Statute, &c. this is no Diſability, for thata 
2 the Diſſeiſin the Land is not charged with it; ſo that if the Wife 2 Co. 59. b. 
die, or the Conuzee releaſe, Sc. and after the Diſſeiſee enters, he may 5 F. 
perform the Condition.” | DE 1 (f) AFeme 


; 8 | Sole enters 

| „„ | +. ' -. .intoa Bond, 
conditioned that ſhe would from Time to Time, and at all Times, upon Requeſt, do all ſuch Acts for 
the Affuring of Lands, &c. at the Charge of the Obligee, and after marries z and whether this was a 
Breach, Hard. 463. dubitator. It was ſaid, that by the Marriage her Huſband had a Poſſibility of 
being Tenant by the Courteſy, and that now an Affurance could not be made without Fine, and ſo the 
Obligee muſt be at a greater Charge than intended. f . | 


\ 


* 


"+ 2. If an A dion would not lie on the Bond, againſt Huſband and Wife, after Demand of further 
Ae i= 5 wy SR pt” 


If there be Feoffee upon Condition to reinfeoff, or to'infeoff a Stranger, Rol. Abr. 
and after another recovers the Land againſt him by (g) Default, yet till 447- S. F. 
Execution ſued the Condition is net broken, as before Execution he is not ih 2 
diabled, for perhaps he will never ſue Execution; and if he ſued Execution (g) Secus if 
zfier he has made the Feoffment, according to the Condition, the Feoffor uponafeign- 
may re-enter for the Condition broken. 1 85 ed Title. 

| : „ . | 8 Co. Lit. 222. 

If a Man makes a Feoffment upon Condition, if the Feoffor or his Heir 3 
pay Money before a certain Day, Cc. and the Feoffor is (4) attainted of a. 
Treaſon, and executed before the Day, 2 if his Heir is reſtored before the (5) So if the 
Day, he may perform the Condition, for that the Condition may be per- Feoffor en- 
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formed at any Time before the Day. | | 2 +4. 75 
5 E - f before the 17 
Day is deraigned. Co. Lit. 221. b. * 
„ | | _ | ay 
II A. leaſes to B. for twenty-one Years, and covenants at any Time »Pageg17 IM 
during the Life of B. (i) upon Surrender of the old Leaſe; to make anew  _ 17 
Leaſe, and after 4. leaſes to a Stranger, he hath diſabled himſelf. and . 
| Sir-Antho Ti 


Leet and Main, adjudged. 2 And. 18. S. | + Moor 452» pl. 619. 8. Q Cro. Eliz. 450, 479. S. . 
2 Com. Dig. 466. Cowp. 125. Doug. 272. #« Term Rep. 22. adjudged; and after affirmed upon 
3 Writ of Error. Poph. 109, 110. S. C. adjudged; and ſaid, That admit the Leaſe to the Stranger 
v2; to begin at a Day to come, yet the Obligation is preſently forfeited. (i) So if the Leſſee wilign 
his old Leaſe, he diſables himſelf from taking Benefit of the Covenant. Bulſt. 22. | 
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2. What the party muſt do to Jatila him to the Advantage thereof : and 
herein of Notice, Requeſt, Tender and Refuſal. | ; 


3 
r * 
hag! 
K 2 


= 
* cb. dE 
ES \ ge % mn — 
—— r 
N W en. e 2 
= ' Ay BA wg er HOES 982i 2 
3 82 3 4 — * * 
"4? E ed a INeY — <> 4%. 
* * * * 
"=" Wa 4 : 7 4 


If a Leaſe be made reſerving Rent, and that for the Non-payment the Co. Lit. 201. 
Leſſor may re-enter, there muſt be an actual Demand made previous to the b. 202. a, 
Entry, otherwiſe it is tortious ; becauſe ſuch Condition of Reenty is in Hob. 207. 
Derogation of the Grant; and the Eſtate at Law being once defeated, can- Pg 56. 


not be reſtored by any ſubſequent Payment®. Hob, 5 


Plow. 70. 
7 Co. 56. Vaugh. 32. * But now, on an Ejectment brought in ſuch Caſe, 21 actual Ent is 
t neceſſary, the Defendant in Ejectment entering into a Rule to confeſs Loaſe, Entry, an! ye? Ea 
But Tenants may be relieved on paying all Rent in Arrear and Coſts, by Motion. Sce 4 Geo. 2. e. 
+ and 11 Geo. 2. c. 19. | e 9 | 


So it is if there be a Nomine Pan given to the Leſſor for Non-payment, Hutt. 42, 
be Leſſor muſt demand the Rent before he can be intitled to the Penalty; 114, 


or. 


* 


— 5 N * N * 
* 


:G@aNDITIONS 


Heb, 207, Or if the Clauſe had been, That if the Rent were behind, that the Eitate of 


337. the Leſſee ſhould ceaſe and be void; in theſe Caſes there muſt be an ac. 
7 Co. 56. b. tual Demand made; becauſe the Preſumption is, that the Leſſee is attend. 

7 ant on the Land, to ſave his Penalty, and preſerve his Eſtate, and there. 
fore ſhall not be puniſhed without a wilful Default; and that cannot be 
made appear without a Demand be proved, and that it was not anſwered; 


(3) 20 H. 6. (4) and the Demand in theſe Caſes muſt be made at the Day prefixed for 


3907 31 


Kol. Abr. the Payment, and alledged expreſsly to have been made in the Pleading+, 


4 Exgp in, Proof that he was ready to tender and pay the Rent“. 
this Ca | 5 


A a a | 
'+ An Ejectment is now the uſual Mode, for t:king Advantage of the Tenant's Default, in which 


* ; 


mand, where a Demand is abſolutely neceſſary.” 


he can only plead the general Iſſue, but the Leſſor of the Plaint.ff muſt be prepared to prove a De- 


Hob. 207. But where the Remedy for Recovery of the Rent is by Diſtreſs, there 


gon bh 255. needs no Demand previous to the Diſtreſs, though the Deed ſays, That if 


“% © the Rent be behind, being lawfully demanded, that the Leſſor may diſ- 


42 


Moor 883. train; but the Leſſor, notwithſtanding ſuch Clauſe, may diſtrain when the 


Rent becomes due; ſo it is if a Rent-charge be granted to A. and if it be 

behind, being lawfully demanded, that then A. Gal diſtrain, he may dil. 
train without any previous Demand; becauſe this Remedy is not in De- 

ſſttruction of the Eſtate, for the Diſtreſs is only a Pledge for the Payment of 

1 But in | it, and the very taking of the Diſtreſs is a legal Demand tf. — | 
uch Caſe it „ | | : : 

i more eligible for the Leſſor to demand the Rent previous to the Diftreſs, and that in the Preſence of 


* 


, a Witneſs, that he may, if required, prove it. 


| Where the Remedy for Non-payment of Rent was by Way of Entry, it 


c)Plow.70. was (c) formerly held, That if the Rent was made payable at any Place off 


c 8 the Land, no Demand was neceſſary; becauſe the Money being to be paid 


(4)4Co 73. Off the Land, was looked upon as a Sum in Groſs, which the Tenant had 
Moor 408 at his own Peril undertaken to pay; but (4) this opinion has been intirely 
Cro.E1. 41 5, exploded; for the Place of Payment does not change or alter the Nature 
435, 536. of the Service, but it remains in its Nature a Rent, as much as if it had 


1 Wood's ; 1 : 60 
Conv. 283. 1 made pay able pon NH TR Deena i 

oug. 483. a FR to 
Dyer 686. But where the Power of Re-entry is given to the Leſſor for Non. pay. 


ment; without any further Demand, there it ſeems that the Leſſee has un- 
dertaken to pay it, whether it be demanded or not ; and there can be no 
Preſumption in his Favour in this Caſe, becauſe by diſpenſing with the |} 
Demand, he has put himſelf under the Neceſſity of making an actual 


CR | Le 66 
would be better for the Leſſor, to demand the Rent, as, if no Place is fixed for the Payment of the 
Rent, the Payment ſhould be on the Land, and a Tenant may be prepared to prove he was on the 


Land the Day the Rent became due, ready to pay. | 


Vaugh. 31, Alſo as to the Neceſſity of a Demand of the Rent, there is a Difference 


3% between a Condition and a Limitation ; for Inſtance, If Tenant for Lite 


(as the Caſe was by Marriage-Settlement, with Power to make Leaſes for 
twenty-one Years, ſo long as the Leſſee, his Executors or Aſſigns ſhall 
duly pay the Rent reſerved). makes a Leaſe purſuant to the Power, the 
- Tenant is at his Peril obliged to pay the Rent without any Demand of the 


 *Page418 * Leſſor; becauſe the Eſtate is limited to continue only ſo long as the Rent 


is paid > and therefore, for the Non-performance according to the Limi- 
}| The Note tation, the Eſtate muſt determine. 5 

on the laſt . a 1 e 9 

preceding Caſe may be applid to this. 1 


# 


Rol. Abr. 6 levies a Fine of Lands to B. to the Uſes of a cortaii Indenture, in 
449. aajudg - which is contained this Proviſo, that if 4. pays or tenders 200. during lis 
4h I 2 8 VVV 8 is 2 


3 


„ * 
FF 3 we 7 


3 ** 


> rn 
3 2 — 


Edt d e RL 


— 


Life, at the Font- ſtone in the Church of S. to B. that then it ſhould be to ed by three” | 
the Uſe of A. in Fee, a Tender of the ſaid Sum at the faid Place is void, Juſtices. 
if he (a) gives not Notice to B. that he or his Deputy may be there to re- Moor 602, 


ceive it, (5) becauſe no Day certain was appointed. Like Point 


7 by 
a 8 0 5 : | 
; the Chancellor for Law. , Co. 8. 8. O. cited, 2 hug. 24. f C. cited. (0) r þ 
r Time he meets him at the Place, he may tender the Money. Co. Lit. 211. Cro. Eliz. 14. (3) 'F 
| Yelv. 37. Cro. Jac. 9, 10. Co. Lit. 211. a. Cro. Eliz. 298. 13 Co. 2. Like Point, & vide 4 
Rol, Rep. 373. „„ 3 „% ᷑ f | 
h If A. is bound to B. upon Condition that C. ſhall infeoff D. on ſuch a Co.Lit. 21x, ot 
: Day, C. muſt ſeek P. and give him Notice thereof, and requeſt him to be * 220. S. P. i) 
upon the Land at the _ to receive the Feoffment. : Rs "a 
re If J. leaſes his Lands for forty Years, rendering Rent, and deviſes the Winch 26. 1 
if Reverſion to F. S. in Tail, &c. provided that B. and his Wife ſhall have Trebern and iN £ 
l the Rent to their own Uſe till J. S. comes of Age, upon Condition that B. Claybrogk. its 
he and his Wife, within three Months after his Death, enter into a Bond to Fi 
be his Overſeers for the Payment of 340. per Annum, in ſuch Penalty as his . bn 
if. Qrerſeers ſhall adviſe ; and A. dies, B. and his Wife muſt give Notice of PREY 1 
e. this to the Overſeers, and at their Peril procure them to adviſe, Cc. | nl =. 
of A. made a Deed of Feoffment of Lands in ſeveral Counties, dated the Hob. 24. WE 
15th of OZeber, 4 Mar. upon Condition the Feoffee ſhould reinfeoff him cited to have © 
of all the Lands within twenty Days after the Date of that Deed ; and yet been reſolv- I 
e of becauſe 4. made his Feoffment but of Part, within the twenty Days, it ed 26 Elizs inf 30 
was held, the Condition was not broken, though all was not re- conveyed : 1 
; within the twenty Days, according to the Letter of the Condition, which is [2/18 
5B intire; for it was the Fault of A. it was not conveyed, without which it 74:6 
off could not be reconveyed. TEE ae * 1 
paid If A. leaſes to B. for twenty-one Years and covenants, at any Time durs adjudged. 173 
ha) WW ig the Life of B. upon Surrender of th | 25 Ws, 
g the Life of B. upon Surrender of the old Leaſe, to make a new Moor 452. eg 
rely Leaſe for the Reſidue of the Term; and after 4: leaſes to a Stranger; S. C. aljudg- 1 
8 tough B. by the Words of the Indenture ought to do the firſt Act, wie, d chat nan} 1 
ha make a Surrender, yet becauſe 4. hath diſabled himſelf to make a new Leaſe, ona 64 175 
B. hall not be obliged to ſurrender his old Leaſe without Poſſibility of a making any 1 
rev Leaſe, but may bring Covenant without making any Surrender. Requeſt, * 
yo” 8 | 55% os though by ik 
$00 3 3 the Cove- 15 
de no ant the new Leaſe was to be made upon Requeſt. Cro. Eliz. 450. Poph. 109. S. C. adjudged, . 
e r e. Doug. 50. f e gy 3 
iCtual | — — : A 15 
i Bot in ſuch Caſe it would be more eligible to make Requeſt, be fore Action brought, as proving: Fi 5 
lach Requeſt and Refuſal, would be ſufficient, and render the Proof of the Leaſes to th Stranger, Wb} 
of ” Nick might be attended with great Difficulty, totally unneceſſary. | | | 1/3885 
on ; 8 b | | Siena 
| 5 | | 15 
do if a Man covenants to infeoff J. S. upon Requeſt, and after infeoffs 5 Co. g. re- I ft | 
erence woher, J. S. may have Covenant, without making any Requeſt +. oth per a 
| Nos ur 1 
by = | ＋ Se the proveding Note. 1 | 9 | i N | 
s ſhall TIC EST * EO +8 
ir, the lf the Condition of an Obligation be (c) to levy a Fine to the Obligee, 18 E. 3. 27. pb 
of the £15 not (4) bound to levy it if the Obligee (e) does not ſue a Writ of Co- _ Abr. e 
eter Paths. OE oo oo og 
Lim. | * | EE, vide Rol. 10h 
" 422. S. P. cont”, (c) So if the Condition be, That the Stranger ſhall levy a Fine to the Ob- N 
e. Hutt, 48, Winch 30. — 80 if the Condition be to acknowledge a Judgment to J. S. he 1 
aß fue out an Original. Winch 30. Hutt. 48. (4) Where the Obligor or Cove nantor hath diſ- 14 | 
3 limſclf, the Obligee, Cc. may bring an Action without, Sc. 5 Co. 21. Moor 452. Cro. ak 4 
ure, in | We 479. Poph. 109. (e) Where the Condition is to pay all Coſts that ſhall be ſtated by 0 "Bi 


be itrators, by the Obligor and Obligee to be choſen, the Obligee muſt chuſe an Arbitrator be< 


Fd 


ing 


S 1 
; . 


113 * 


5 700 JJ. | 
_ *Pages 19 If the Condition of an Obligation be, That the Oe ſhall make all 


the Linen the Obligee ſhall wear during his Life, the Obligee muſt deliver 
; 23 to the Obligor the Cloth of which it is to be made; for all Contracts are 


Thornhill, to be interpreted (a) according to the Intent and Subject Matter. 

. adjud ea, it 5 ; | mn : 
re. ee the Obligor was a Sempſtreſs, or ſuch Perſon that uſed to make Linen and find the Ma. 
terials. (a) As if a Taylor is bound, or promiſes to make a Suit of Clothes for me, I ought to 
deliver him the Cloth, becauſe this is uſual, and not for him to provide it. Lev. 93. per Curiam.— 

* But if a Shoe-maker is bound to make me a Pair of Shoes, he is alſo bound to find the Leather, be- 
cauſe that is uſual. 1 Lev. 93., per Cur'. | h } 


Rol. Abr. If a Man deviſes Land to another, upon Condition, that if he pays . 
„ yearly out of the Land to the Wife of the Deviſor for her Liſe; adding 
s. over and above, that his full Intent and Will was, that ſhe ſhould be yeat- 
5 ly paid the ſaid Rent accordingly ; the Deviſee ought to pay this Rent to 
(6) Bur if his Wife (4) at his Peril, without any Demand of the Wife; otherviſe 
Man deviſes the Condition is broken. |; 475 ESO. OED 
Lands to his | F gt | ? Gy . 
Wife for Life, ſo long as ſhe ſhalk. be effectually ready to demiſe it to his Heir at gol. paid yearly, 
when the ſhall not dwell on it herſelf ; yet if ſhe goes and lives at another Place, the Condition is not 
broken without a Tender and Refuſal to leaſe. Moor 626. pl. 860. | . 


Perh, zoz, If A. conveys Lands to B. in Tail, upon Condition that B. and the Heirs 
of his Body, ſhall pay to the Daughter of A. z00l. or ſo much thereof 2 
dall be unpaid at the Death of A. according to the Intent of the Will of 

A. and after A. by Will deviſes to his Daughter 200/. viz. 100l. to be 

aid that Day 'Twelve-month next after his Death, and the other 100!. that 

Day Twelve-month next after, c. and dies; B. is not bound to pay the 

200/. without Demand; for the Payment, by the Indenture, is referred 

to be according to the Will, and the 200. was deviſed as a Legacy, which 

ought to be paid upon Demand, and not at the Peril of the Executor; and | 

therefore the Nature of the Payment is altered by the Will. 


W MD9mny oe ye co 


= 8. 


3. What ſhall be a Diſpenſation therewith. 
Co. Lit. 52. If a Leaſe for Years be made upon Condition not to alien without li. 


d. cence, and after the Leſſor licenſes the Leſſee to alien, and dies before any 
Rol. Abr. Alienation, yet the Leſſee may alien; for the Death of the Leſſor is not 
453 any Countermand; for this was executed on the Part of the Leſſor as much 


( end be. tf 1 5 | | 
Rol. Abr. So if a Man leaſes Land upon Condition that he ſhall not alien the Land, 
471. nor any Part thereof, and after he aliens Part, with the Aſſent of the Lel- 
400. 120. a. ſor, he may after alien the Reſidue without his Aſſent; for all the Condi 


EE OFETCO 


tion is gone by this; for it cannot be divided or apportioned. - 
4 Ce. 120.2. So if A. leaſes Land to three, upon Condition, that they, or any of then, m 
Noy 12 6 ſhall not alien without Licence of the Leſſor; and afterwards one aliens 5 
Nel. Abr. with his Aﬀent, this diſcharges all the Condition as to the other a. I bb. 
I. I pgs 1 | 
| Moor 22, pl. If (c) Leſſee for Years hath Execution by Elegit of a Moiety of the Rent BY 
75. adjudt - and Reverſion againſt the Leſſor, where the Leaſe is upon Condition, this f 
F 43 80 if a © Suſpenſion of all the Condition during the Time of the Extent; and tho Te 
Stranger but a Moiety of the Rent is extended, yet the intire Condition is ſuſpended. Prof 
hath Exe- | | | 
cution by Elegit. Moor 71. pl. 193- Dalf. 72. Moor 91. & wide 4 Leon. 28. , ms 
2 Co. 5% If a Man makes a Feoffment in Fee upon Condition to reinfeoff, 20 Ar 
adjudged. the Feoftor after diſſeiſes the Feoffee, and leaſes for Years, this 15 41 5 
penſation with the Condition during the Term. | a: K 


— 


* 


i 
2 f a Man leaſes for Years, upon Condition to be performed on the *Page420 
Part of the Leſſor, and before the Time of the Performance of the Condi- 


: tion he leaſes to a Stranger for Years, by Indenture, the Condition is not Cro. Eliz. 
ſuſpended or deſtroyed, but may be performed notwithſtanding ; for it is _ 4 
an Eſtoppel only between the Leſſor and the ſecond Leſſee. EEE 
- ut if a Man makes a Feoffment upon ſuch Condition, and after levies Cro, Elis. Þ 
2 Fine to a Stranger, the Condition is gone. ako, 665 perCur*. þ 
+ If a Condition be to recover certain Land of J. S. and thereof to enfeoff Rol. Abr. rh 
oy another who is Party to the Obligation, if he to whom the Feoffment is to #53: _ " 
de made, accepts a Feoffment of the Land before any Recovery had by the M 
" other, he had diſpenſed with the Condition. I . 1 
: | 8 0! 
6, 4 How far he, who enters for a Condition broken, | ſhall be re-in ſtat 1 . | | 
to | | in his former Eſtate. 7 5 8 1 
ile aa - Bunn por / OT A OR ON 16 
| It is laid down as a Rule, That he who (a) enters for a Condition bro- Co.Lit. 202. 8 
ken, ſhall be in of the ſame (6) Eſtate he was before; and therefore-ſhall Rol. Abr. 1 
h, avoid all meſne Charges and Incumbrances. 3 n Ws 
will take Advantage of a Condition, muſt enter if he can; if he cannot, he muſt claim; for a Free- 3.81 
. hold, whether it lie in Grant or Livery, cannot ceaſe by Condition without Entry or Claim though the bY 23h 
eirs Words are, Proviſo that if he do not pay, Sc. that then the Eſtate ſhall c-afe and be void, whether #3 
f as the Conveyance were by Feoffment, Bargain and Sale, or Deviſe, Se. Co. Lit. 218. f (5) A 3 8 
I of Remainder is granted upon Condition, and after the particular Eſtate determines, and the Condition 62 38 
0 be is broken, the Grantor ſhall have the Land in Poſſeflion. 2 Rol. Rep. 60. A Condition or Limi- 1 
au tation annexed to an Eſtate, ought to deſtroy the whole Eſtate. 1 Co. 86. b. 6 Co. 40. b. 3 
fy EFT my — 1 
mo 1 See Note, as to proceedings in Ejectment, ante 417. 4 
chic ; Bk.” i | | 3x 
and | As if a Feoffment be made to 4. upon Condition for the Non-payment 22 E. 3. rg. TE 
of certain Rent to re-enter, and 4. dies, leaving a Wife; after which the Fitz-Condi- 1 
Condition is broken by the Heir of A. the Feoffor ſhall re-enter, and defeat 3 1 
the Title of Dower that accrued to the Wife of the Feoffee. e Fs 
If a Man makes a Feoffment, Gift or Leaſe, reſerving Rent, with a Lit. c 326. "FM 
s Condition that, if the Rent be behind, it ſhall be lawful for the Feoffor, Co. Lit. a0. Ro: 
re 207 Ec. and his Heirs into the Land to re-enter; in theſe Caſes, if the Rent202. 4 
3 wok be not paid according to the Deed, the Feoffor or Leſſor may enter into £1! 
much the Lands, and hold them in his former Eſtate, becauſe the Feoffment or N 
| 2 was not abſolute, but defeaſable by the Non- performance of the BO 
Land, ION, ; | . f | es 
_ | But where a Feoffment is made of Land, reſerving Rent, upon Condi- Lit. ſ. 327. Bel 2 
Condi- ton that, if the Rent be behind, it ſhall be lawful for the Feoffor and Wh 
| his Heirs to enter and hold the Land, and take the Profits till he be ſatis- Tied. 
f them, hed and paid the Rent behind; this is not a Condition abſolutely to defeat IE 
e aliens the Eſtate; but the Feoffor in this Caſe ſhall, upon his Entry, only hold 15 
Wo. | the Land as a Pledge, or in the Nature of a Diſtreſs, till the Rent be paid bil 
him, and the Profits ſhall not go into the Account of the Rent, but ſhall . . 
he Rent de applied to his own Uſe, that by ſuch Perception the Tenant may be "as i 
n, thisi obliged the ſooner to pay the Arrears of Rent. 55 0 | bY 
and the But if the Condition had been, that, if the Rent be behind, the Leſſor Co.Lit. 203, . 
ſpendel ſhall re-enter, and take the Profits thereof until he be ſatisfied; there the HER. 
| rofits ſhall go into the Account of the Rent; and conſequently, when the 408k 
Profits received are equivalent to the Arrear of Rent, the Leſlce may re- 1 
enter, and hold it da be the former Leaſe. 155 5 4 
off, And though Part of the Rent be paid him before Re- entry, yet if the Cc. Jac. 5 
is aD Whole be not ſatisfied he may enter br any Part that is Arrear; becauſe 511. ; 


Condition is to inforce the Payment of the whole Rent; and therefore Co · Lit 03. 
may take Advantage for Non-payment of any Part thereof. 1 | ; 
ce 
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Rol. Abr. Leſſee for Life, and the Reverſioner, join in a Feoffment upon Condition 
474  _ reſerved to the Leſſee, if he enter for Breach thereof, this ſhall not defeat 

the entire Eſtate. 3 3 5 

| *Page42z [f a Man ſeiſed of Lands in right of his Wife, makes a Feoffment in 
HET Pee upon Condition, and dies; and after the Condition is broken, and the 
UNaleir of the Feoffor enters, (a) it is impoſſible he ſhould have the ſame 
Eſtate which the Feoffor had at the Time of the Condition made; for that 
Co.Lit. 202, was in the Right of his Wife, which was diſſolved with the Coverture, 
2. 336. b. and therefore when the Heir hath entered for the Condition broken, and 
5 Co: 44-4 defeated the Feoffment, his Eſtate vaniſhes, and preſently the Eſtate is 


N a : 
(e) So if a Veſted in the Wife. 
Man ſeiſed | | 


of Lands as Heir, on the Part of his Mother, makes a Feoffment in Fee upon Condition, and dies, the 
Heir of the Part of the Father, who is Heir at Common Law, ſhall enter for the Condition broken, 
but the Heir of the Part of the Mother ſhall enter upon him, and enjoy the Land, Co. Lit. 12. b. 


Co.Lit.202. If Ceſtui que Uſe after the Statute of 1 R. 3. c. I. and before the Statute 
; 27 H. 8. c. 10. had made a Feoftment,in Fee upon Condition, and had af. 
ter entered for the Condition broken, though at the Time of the Condi. 
tion made he had but a bare Uſe, yet by his Feoffment the whole Eſtate 
and Right being deveſted out of the Feoffees, he ſhould have been ſeiſed 

5 of the whole Eſtate in the Land. „ i e d 
Co. Lit. 202. Tenant in Special Tail hath Iſſue, his Wife dies, and he makes a Feoff. 
a. ment in Fee upon Condition; the Iſſue dies, the Condition is broken, the 
Feoffor re- enters, he ſhall be only Tenant in Tail after Poſſibility of Iſſue 

eextinct, though when he made a Feoffment he had an Eſtate- tail. 

„Co. Lit. 224. If a Man makes a Gift in Tail to 4. the Remainder to A. and his Heirs, 
Th |} upon Condition that he ſhall not alien, the Condition is good, as to re- 
i ſtrain any Diſcontinuance of the Eſtate- tail, but as to the Fee; ſimple it is 


void and repugnant; and therefore ſome are of Opinion that this is good 
Condition, and tnat it ſhall defeat the Alienation (5) for the Eſtate- ul 


Ge 
1 Co. 133. b. 
: 8. P. 


Ge only; and leave a Fee - ſimple in the Alienee. 


Condition 1 | : 992 „„ 
may extend to the particular Eſtate, or to the Remainder only. Co. Lit. 230. a. 


Cro. Eliz. If the Father ſurrenders Copyhold Lands to the Uſe of the Son in Fee, 

239. adjudg- upon Condition that he ſhall perform certain Covenants, and the Son aſ- 

ng ter Admittance ſurrenders to the Uſe of 4. in Fee, upon Condition that if 

Rev 600. the Son pays ten Pounds the Surrender ſhall be void; and the Son pays 

ep. Ot not the 100. nor performs the Covenants, and the Father enters, and dies 

| ſeiſed, and e to the Son, yet A. cannot enter upon him, for by 

| the Entry of the Father both the Surrenders were defeated, and the Son 

== may confeſs and avoid the Eſtate of A. „ 

Co. Lit. zo. A Man being intitled to be Tenant by the Courteſy, makes a Feoſfment 

b. in Fee upon Condition, and enters for the Condition broken, and then his 

Wife dies, he ſhall not be Tenant by the Courteſy; for though the Eſtate | 

given by the Feoffment was conditional, yet his Title to be "Tenant by the 

Courtely was abſolutely extin& by the Feoffment. ; : 

Co. Lit. 206. Tenant by Homage Anceſtrel makes a Feoffment in Fee upon Condi- 

tion, and enters for the Condition broken, it ſhall not be holden by Homage 

Anceſtrel again, for the Right of the Preſcription and Privity of Eſtate 
were interrupted for the Time; ſo (c) if a Copyhold eſcheats, (4) 

the Lord makes a Feoffment in Fee upon Condition. 


(c) Co. Lit. 
103. a. 202. 
(4) Fer not- ; „ 
wWithſtanding the Entry for the Condition broken, the Seigniory is extinct, for that was excluſively 
extinct by the Feoffment. , 0s De tt 2 3 8 


co. Lit. 202. If Tenant for Life makes a. Feoffment in Fee upon Condition, my 
FP. Abr. enters for the Condition broken, he ſhall be Tenant for Life 5 fe 
ä Ho RR : 


— 


* 


„%%% . 
ſubject to the Forfeiture; for though the Eſtate is reduced, yet the For- 
ſeiture is not purged. | I Ye, : a 

If the Conuzee of a Statute, fc. or he that hath Lands till ſach a 4 Co. 82. 
dum levied, ſurrenders to the Reverſioner upon Condition, and after 2 Rol. Abr. 
enters for the Condition broken, .and performs the firſt Condition, he #79 

* ſhall not hold over after the Extent incurred, or ſuch Time as the Mo- *Page422 
ney might have been levied. 83 1 . 7 
If Leſſee for Life or Years, upon Condition to have a Fee if, Cc. 8 Co. 35. b. 
rants his Eſtate upon Condition, and after enters for the Condition broken, 
and performs the ſirſt Condition, perhaps the Fee will accrue, for the Poili- 1 
bility was not abſolutely deſtroyed; and when he enters for the Condition 1 
broken, he is in of his old Eſtate. | | 5 | 
if a Man makes a Feoffment in Fee of a Manor upon Condition, and Dyer 344. a. 
the Feoffee grants Eſtates by Copy, and then the Condition is broken, yet 4 Co. 24. 2. 

the Grants by Copy ſhall ſtand good, for he was Legitimus Dominus pro SE 9 82, 
tznpore, and the Copyholder doth not claim his Eſtate out of the Lord's 
but by Cuſtom ; and if the Grants were made after the Condition broken, 
yet It is all one, for till Entry the Feoffee hath a lawful Eſtate, and the 
Feoffor may wave the Advantage of the Condition broken; but if a Leaſe 
be made of a Manor for Years, en, Condition to be void upon the Breach 
of a certain Condition, and the Condition is broken, no voluntary Grants 
made afterwards ſhall bind the Leſſor, becauſe the Eſtate of the Leſſee is 
void; but if it were for Life, &c, then the Grants were good. 1 


8 


+ i 


Emre — 
2 


4. N 3 > 


. 5 n My 
4 9 1 ˙ — —— Wy eg 
* 44 1 Sea 


3 
n 


Rod 


"260 A 
Ya 


RIES os et þ 
f „ ( IKE ina 
e 


; — . DOE IC — 
7 — — 5 neg 1 * *5 aa * 


1 45 * 
ww <p a . 
* r 
* f zA gs a 4 
* 


4 — i 


(P) Of perfozming the Condition: And herein, 
| 1. What Perſons may perform the Condition. | . 15 


Fa Man makes a Feoffment in Fee, upon Condition to be void if the Lit. Sea. 
Feoffor pays a certain Sum of Money to the Feoffee, and the Feoffor 337. 
dies before Payment, his Heir cannot pay it, becauſe the Time of Payment C. Lit. 208. 
is paſt, for the Condition being general, if the Feoffor pays, Cc. it is as : 
much as to ſay, if the Feoffor during his Life pays. 3 | 

But when a Day of Payment is limited, and the Feoffor dies before the Lit. Sect. 
Day, his (a) Heir may tender the Money, becauſe the Timꝭ of Payment 337;. _ 
was not paſt by the Death of the Feoffor. | | 3 


ow 


0” ag 


re og ge +7 2 
n rn 
Canoe 36; n 
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b. 209. a. \ 5 
a 8 | ö 5 ; (a) So may [ | 
bis Executors or Adminiſtrators, becauſe they repreſent the Perſon of their Teftator. Lit. Sect. 337. 5 
Co. Lit. 208, 209. A. N f ; ; I * . 
1 


J. S. having Iſſue three Sons, A. B. and C. A. dying in his Life-time, Eq». Abre 
karing INue only a Daughter; J. S. deviſed certain Lands to his Wife for 106, 107. 
Life, and after her Death to his Son C. and his Heirs; provided that if B. Marks and 
do, within three Months after the Death of my Wife, pay to C. his Exe- Marti. 
cutors or Adminiſtrators, the Sum of 500). then the ſaid Lands ſhall come 
to my Son B. and his Heirs ; the Wife lived ſeveral Years, and during her 
Life B. died, leaving J. D. his Heir, who not being Heir at Law to the 
lellator, the Queltion was, Whether he could now, after the Death of the 
Vie, perform the Condition? And though it was objected, that this being 
Condition precedent and merely Perſonal in B. who had neither jus in re, 
bor ad rem, and could (6) not therefore deviſe, releaſe or extinguiſh the (3) Though 
dition, and conſequently that his Heir could not perform it after his a Condition 
Death; yet it was held, and ſo decreed, that the Poſſibility of performing in friftneſs 
us Condition was an Intereſt or Right, or Scintilla Juris, which veſted in of ood 
2. himſelf, and conſequently ſuch Right, Poſſibility or Intereſt deſcended b vita 

| | on 
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tinguiſhed tlie Condition. Eq.' Abr. 107. per Ld. Chancellor. 


1 423 * If A. mortgages his Lands to B. upon Condition that if A. 85 C. pay 


b. X | 
(a) So if C. performed. 
; the Day, A. may pay it. Co. Lit. 209. 


Do. Lit. 219. up 0n ey, but had refuſed to pay it, and C. had tendered it, B. might have 


| «& the Mortgagor had been alive at the Day, and he. would not pay the Money, but refuſed to ja 


(8) So if a Stranger tenders for and by the Aſſent of an Infant above fourteen. Moor 222. pl. 137. bo pay 


. Co.Lit.206, If a Man makes a Feoffment in Fee by way of Mortgage, upon Condi- 


Cote to be adjourned. Owen 34. S. P. per Cok 


LS CENNDITTES EE, 
$neetheSta- on his Heir, and, according to Littleton ſupra, may be performed by 
tute of Uſers him. 1 | | | FT a OE 

V 


may take Benefit of it by an equitable Conſtruction; and in this Caſe B. might have releaſed of ex; 


i F 


20s. at a Day to B. that then he ſhall re-enter ; (a) A. dies before the Day, 


Co. Lit. 219. C. may pay the Money, Ac. and yet the Letter of the Condition is not 


dies before 


But if A. had been living at the Day, and could * not have paid the 


b. K 
# Ld. Cote refuſed it. | 


Kates it. If 5 — 
« the ſame — This, I think, varies the Caſe much, as it ſhews the Inclination of the Morgagor, 
not to redeem, but to let the Eſtate abſolutely veſt in the Mortgagee. 


Rol. Abr. If . and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 
420. 10s. at Michaelmas after, and that if he doth then pay the ſaid 10s. that 
The Court then it ſhall be to the Uſe of A. for Life, and after to B. in Fee, and after 
de B. dies before Mich. it ſeems the Heir of B. may pay the 105. for this is 
ones, That not more Perſonal, being the Payment of Money, than in the Caſe of 
5t was Per- Littleton upon a Mortgage. . . 
ſonal; but 5 | IEP 
Brampften and Berkley cent. Jones 390. S. C. and the Court divided accordingly. Winch 103. 
104, 116, 118, 119. with the Arguments at large, but no Judgment, & vide Co. Lit. 205. That 
the Heir may perform it. | 5 | 


Hob. 285. If a Man deviſes Land to his Daughter\at her Age of eighteen Years, 
. weer 6 and that his Wife ſhall take the Profits to her own Uſe till his Daughter 
8. C. ab, comes to eighteen, provided ſhe ſhall keep and bring up his Daughter at 
judged. School, c. and dies; and the Wife marries again, and dies, the Intereſt 
| in the Lands accrues to the Huſband, for the E and Education of 
the Child is not of ſuch particular Privity, but it may be effectually per- 

formed by another. | | 


49E.3.16.b. If two are enfeoffed to reinfeoff, if one refuſes to reinfeoff, the other op 

Rol. up cannot perform the Condition by a Feoffment of the Whole. _ 

421. » * , 

2 H. 6. 3. b. If the Condition of an Obligation be to pay a leſs Sum, if (5) my Ser. 

Rol. Abr. vant, by my Command, tenders it to the Obligee, this 1s ſufficient. men 
1. S. C. 7 


per Curiam. 


a- b. Fatkin tion to be void upon Payment of Money by the Feoffor at a Day, if a 

2 = Stranger of his own Head tenders the Money, the Feoffee is not bound 

tendered for to receive it. N 5 

an Infant. „ Og. | 

Leon. 34 agreed per Curiam. Moor 222. pl. 3. 61. admitted per Curiam. Cro. Elis. 132. ſad by 
e. | | 


co. Lit 206. But if the Feoffee accepteth it, this is a good Satisfaction, and the Mort 


b. 207. 4. 75 or his Heirs, agreeing thereto aſterwards, may re- enter, 
rtgagor may diſagree thereto if he will. | ; ; 


» 


CONDITION S. 


2 ardian (3) in Socage, or by Knight Service, may upon ſuch Mortgage 
* 1 in the . of the (e) Heir. 1 | 8 2 Lit 


Mother, and that he was within Age generally, it was preſumed he was above fourteen, and out of 
| her Cuſtody. Owen 137. agreed, but found as before, Moor 222. pl, 361. admitted, per Curiem, but 
found the Mother was not Guardian in Socage. Owen 34. S. C. cited to have been adjudged, That 
the Tender of the Mother was not good, becauſe it did not appear within the Verdict of what Age 
the Infant was; (c) But if the Heir be an Ideot, a Stranger of his own Head may tender the Money 
for him. Co. Lit. 206. b. ES A : Y 5 | ; 


If A. infeoffs B. upon Condition that B. ſhall pay Money at a Day, and Lit. Sect. 
B. before the Day enfeoffs C. now C. hath an Intereſt in the Condition, 336. 
and may tender the Money at the Day for the Safeguard of his Eſtate, 12 e 


he | = : | Co. 96. b. 
ve And ſo alſo may B. being Party and Privy to the Condition. Zi 8. P. cited. 
5 e | | Yi Sk DE Lit. Seat. 
| . 8 
pay * 2. To whom the Condition 1s to be performed. 3 S 
dor, CS „ © 149 8 
If a Man bargains and ſells Lands, with à Prowviſo, that if the Vendor, ie, 4 474 . 
pay before ſuch a Day, pay ſo much Money to the Vendee, his Heirs or Aſſigns, Dyer 130, 
hat that the Sale ſhall be void; the Vendee before the Day makes his Execu- 187. 
fer tors, and dies, and the Vendor tenders the _—_ to the Executors, this 5 Co. 96. 
* i not good, becauſe the Word A/igns muſt be underſtood to be Aſſigns of 
L of the Land in its primary and original Signification; and where there is an 
expreſs Proviſion, to whom the Tender and Payment is to be made, the 
Executor is excluded; for Expreſſum facit ceſſare tacitum®. * See infra. 
103. But if a Man makes a Feoffment in Fee, upon, Condition that the Co. Lit. a 10. 
That Fife ſhall pay 20). to the Feofor, his Heirs or Aſſigns, here the primary 5 Oo. 96,97. 
| Signification of the Word A4//igns fails, becauſe there tan be no Aſſignment 
| of the Land of which he hath enfeoffed another; and ſince the original 
2s Senſe of the Word fails, left it ſhould be wholly inſignificant, the ſecondary 
8 Senſe of the Word is to be taken, wiz. the Aſſignees in Law, which the 
15 4 Executors are quoad the Perſonal Eſtate; and therefore the Payment is good 
mw ether to the Executor or Heir. | | 
= - if the Condition be to pay the Money to the Feofte, his Heirs or A-, 06. 
2 i235, and he makes a Feoffment over, it is in the Election of the Feoffor 6;,. Ellis, 
Ds to pay the Money to the firſt or ſecond Feoffee, becauſe by the Words he 384; 
nay pay it either to him or the Aſſignee; ſo if the firſt Feoffee dies, in Moor 708. 
tis Caſe he may pay it to his (4) Heir, or the Aſſignee for the ſame Rea- 8. 219. 
y Ser. ſon; nor is he obliged to take Notice of the Validity of the ſecond Feoff- Poph. BT 
4 ment, to which he is a Stranger. | (d) If the 
| - Condition be 
pl. 137. to pay to the Feoffee, his Executors or Aſſigns, and the Feoffee makes his Sons Executors, and dies, 
vd Adminiſtration is committed during their Minority, it is the ſafeſt Way to pay the Money to ths 
| Lxecutors, or one of them, for the Adminiſtrator is but a Bailiff to them. 3 Leon. 103. 
A 7 lf a Man makes a Feoffment in Fee by way of Mortgage, upon Condi- Izt. 8.9. 
4 , don to be void upon Payment of the Money by the Feoftor at a Day, if 330. 
the Feoffee dies before the Day, the Money thall be paid to the Executors, Co. Lit. ag. 


ad not to the Heirs of the Feoffee, becauſe it ſhall be intended the Eſtate b. 


WT. hp: by Reaſon of the Loan of the Money, or for ſome other Gi ay as 


But if the Condition be, that if the Feoffor pays, Ec. to the Feoffee it. Seb. 
e Mon- e bis Heirs, if he dies before the Day, the Payment ought to be made 329. 
0 his Heir, and not to his Executors ; for de/ignatio unius oft excluſis alte- Co. Lb. 209. 
„ a N „ Brown], 66. 
1 P. ada 


If ju15:% 


1 : es NS . b 
wick S. P. 1 Leon. 34. ed per Curiam; but it being found that the Tender was made by his 


b. 8. Ca. 97. F 
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| CCCP 
Hetl. 115. If the Condition of an Obligation be to pay 101. per Annum, after the 
| _ 2 Death of the Obligee, to the Executors of the Obligee, for the Uſe of his 
Tor une i Children, and he dies without making any Executors, the Money ſhall be 
Rol. Abr. paid to his Adminiſtrators. 1 1 
916. : ; ; * ' . N ge ; 1 85 8 
. If A. pawns a Jewel to B. for 251. but no certain Time is appointed 
244. for the Redemption thereof, and after B. being ſick, his Wife in his Pre. 
Sir John ſence, and with his Aſſent, delivers it to C. and B. dies, the Money muſt 
Ratcliff and be paid to the Executors of B. and not to C. becauſe by the Delivery of 
of peer ad- the Feme, with the Aſſent of the Baron, there paſſed no Intereſt, but a 
| Yelv. 178. Cuſtody only : 5 : ” 8 
: S. C. adjudg- % : f N b - 
ed; and ſaid, It would be ſo though, if he delivered cver upon a Conſideration; and that it was not 
* Like a Mortgage, for that there he that hath the Intereſt ought to have the Money. Bulſt. 29, zo. 
S. C. adjudged, though it appears tht B. wiſhed C. to keep it ſafely till the Money was paid; but 31. 
by Fleming Ch. Juſt. It had been otherwiſe if C. had paid the Money, Se. Noy 17 8. C. 


— 


*Page425 If the Condition be to leaſe certain Lands for three Lives to the Ob- 

. ligee or his Aſſigns, and after the Obligee demands a Leaſe to be made to 

three Strangers for their Lives, he ought to make it them accordingly, or 

- - otherwiſe the Condition is broken; for here, by the Word 4/7igns, is in- 

IT Abr. tended Mans by Nomination, for he cannot have other Aſſigns, in as much 
: "44 Rep. As the Eſtate is not aſſignable before he hath it. 


373- ; 2 
. Bulſt. 168. ; Bridg. 39» .. 


Rol. Abr. If a Man be bound in 200. upon Condition to pay 10l. to ſuch Perſon 
1 as the Obligee ſhall name by his laſt Will, and after the Obligee names no 
u. Rep. Perſon by Fs Will, the Obligor is not bound to pay it to his Executors, 
Hob. 9. becauſe the Condition hath Reference to his Nomination. 
Godb. 192. | | 


S. C. adjudged z and per Coke, There is a Diverſity where the Condition is to pay 100. to the Aſ- 
- fignee of the Obligee, and where to the Obligee or his Aſſigns; for in the laſt Caſe it veſts as a Duty 
in the Obligee, and ſhall go to his Executors. Moor 855. adjudged. | = 


5 Co. 97. If A. ſeiſed in Fee by Indenture inrolled, covenants with P. that if J. 
Leon. 252. pays to A. his Heirs or Aſſigns, 400. at a Day, that then 4. and his 
| | Heirs ſhall ſtand ſeiſed to the Uſe of B. and his Heirs, and A. deviſes to his 
| Wife during the Minority of his Son, and dies, the Money ſhall not be paid 
| 5 5 Wife, for ſhe is not Aſſignee; the Reverſion being in the Heirs 
N , | 7 c 

5 Co. 9. But if A. had made a Leaſe for Life, the Remainder to another in Fee, 
5 the Leſſee for Life had been an Aſſignee. V 

5 Co. 97. a. And it was ſaid, That if 4. had conveyed over his whole Eſtate in 
. Part, yet fo long as A. had any Part remaining, the Tender ought to be 

made to him. | | 

42.3. 13. b. If the Condition of an Obligation be to pay 10/. Ec. it is a good Per. 


Kol. Abr. formance if he pays it to his (a) Deputy. 

c 421. - : z , ; ' 7 

| (a) A Bond was conditjoned for the Delivery of forty Pair of Shoes at Holbourn-Bridge, within a 
Month, to F. S. a common Carrier, for the Uſe of the Obligee, and J. S. did not come to. Londen 
within the Month, but the Obligor delivered "them to his Porter; and it was adjudged a good Pet- 
formance, for that the Delivery to the Man was a Delivery to the Maſter, within the Intent of the 
' Condition. 2 Mod. 309. Eq, Caf. Abr. 308, 309. 10 Mod. 110, 111, 423. 11 Mod. 87. Fl. 7. 
88, 267. 12 Mod. 488, 564. 2 Ld. Raym. 792. Stra. 480, 505, 653. Sel. Caf, Evid. 81, 89. 


> — >} > — 1 


+ 


Moor68.pl. If the Condition of an Obligation is to pay 200. to the Obligee, aue 


782. Dari ſhi . id | f them. 
7h 1 other the Pariſhioners of D. it (5) may be paid to any two o f 


dhe Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the Bes 
3 only. Goulſ. 73 & vide 2 Sid. 41. 5 | | : £ ; 5 c At 
« : 3 


3 | | , \ 
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CONDITIONS 
3. Atwhat Time it may be performed. 


If a Man makes a Feoffment in Fee, upon Condition that the Feoffor Lit. Sect. 
upon Payment of ſuch a Sum of Money to the Feoffee without Limitation 337. 


| of Time ſhould re-enter, the Feoffor hath Time during Life to pay the Co.Lit. aas. 
Money to the Feoffee during his Life; but if either die before that Time is 
elapſed, which is ſet by the Parties for the Performance of the Condition, 
F the Feoffment is abſolute ; but if the Payment-were to be made to the 
: Feoffee, his Heirs or Executors, then the Feoffor hath Time during Life. | 
But if the Condition be, That the Feoffee ſhall 'pay Money to the 2 And. 73. 
Feofor, it muſt be paid in convenient Time, for it is not reaſonable the Es 
at Feoffee ſhould have the Benefit of the Land without Payment. J 
0. If the Condition of an Obligation be to do a local Act to the Obligee; Co. Lit. 208. 
I, to which the Concurrence of the Obligor and 0 7 is neceſſary, as to b. N 
| make a Feoffment, Ec. (no Time being limited) the Obligor hath Time 6 Co. 30. b. 
x during his Life to perform it, if not haſtened by Requeſt, 5 
| But though the Condition is local, yet if it may be performed for the Co. Lit. 208. 
bas Benefit of the Obligee in his Abſence, as the Acknowledgment of Satiſ- a. 
5 belton upon Record, Cc. it ought to be done in convenient Time, 6 Co. 30. b. 
i \ | . - JO, 
uch - ED S. C. and S. P. cited. 
When by the Condition the Obligor, Feoffor, Feoffee or Stranger, are Page 426 
todo a ſole (a) Act or Labour, as to go to Rome, c. they ſhall have Time 
ä turing Life, and cannot be haſtened by Requeſt, Co. Lit. 208. 
50 2 ; a. 209. b. 
gr n in no Manner concerns the Obligee, Feoffor, &c. nor their Benefit. 6 Co. 5 b. 
: 9. 125. | : 
Nors, . a | : 
The Lord Clifford held, Ec. in Capite, and the King licenſed him to Co.Lit. 222. 
dien to B. and C. ſo that they ſhould give the ſame to my Lord Clifford 2 Co. 80. a. 
he Al- nd the Heirs of his Body, the Remainder over; and the Lord Clifford, S. C, cited, 
a Duty «cording to the Licence, enfeofſed B, and C. and before any Reconveyance 
tie Lord Ci gerd died; and it was adjudged his Heir might enter; for if 
17 bey ſhould make the Eltate to the Iſſue of the Lord Cligord, the King 
3 hi igt ſeize for want of a Licence, and that in Default of the Feoffees. 
8 Wien the Act, by the Condition of an Obligation to be done to the 
Pn iligee, is of its own Nature tranſitory, as Payment of Money, Delivery 6 Co. 31. 
n | Charters, and the like, and no Time limited, it ought to be performed Co. Lit. 208. 
. | (5) convenient Time. 138 : | CO 
| OD - 436. S. C. 
in Fee, | and ſeveral Caſes there cited to this Purpoſe, | 
kate in * the Condition of an Obligation be to pay a leſs Sum, and no Day e Rs 
at to be ogg on: he ought to pay it preſently, /czlicer, within a con- e. Els. 
; 798. | 
zod Per- | . ; 1 Wood's Conv. 392, 
I the Condition of an Obligation be to pay a certain Sum to a Stranger, Rol. Abr. 
„ within bout limiting any Time, this ought to be done (c) in convenient Time. (5 So 8 
* 1 OR c] Sow 
ee Creition was, in convenient Time to aſſure the Land for the Maintenance of a Schoul, aud ha 
_ * e id not do it in eight Years, Co. 25, b. it was adjudged a Breach. 5 
15 the Condition of an Obligation be to pay ſo much to a Stranger ſuch Rol. Abr. 
25 !, if he pays it before the Day, (4) this is a F096 Performance, (e) 449% | 
gee, d Wl” Payment before contains Payment at the Day En GENS Lit, 
y . - 
em. cv. 234. Cro. Jac. 435. Moor 367. pl. 502. & wide 2 Sid. 78. (e) Ard upon foluit ads 
bo lach Payment may be given in Evidence. Moor 267. Cio. Eiiz. 142. Ard. 10. av. 96. 
o the | "4 Dyer 222. Godb. 10. Moor 47. adjudged. Doug. 49. 2 Term Rep. 368. 3 Term 
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9 | CE WD ITE ONS 
Hetl. 115. Tf the Condition of an Obligation be to pay 1o/. per Annum, after the 
Lit. Rep. Death of the Obligee, to the Executors of the Obligee, for the Uſe of hi; 
8 ba „Children, and he dies without making any Executors, the Money ſhall be 
Rol. Abr. Paid to his Adminiſtrators. rn N 

16. ; . x i ö 
At ac. If 4. pawns a Jewel to B. for 25. but no certain Time is appointed 
244. for the Redemption thereof, and after B. being ſick, his Wife in his Pre. 
Sir John ſence, and with his Aſſent, delivers it to C. and B. dies, the Money muſt 
Rarchff and be paid to the Executors of B. and not to C. becauſe by the Delivery of 
5 Davis, ad- the Feme, with the Aſſent of the Baron, there paſſed no Intereſt, but a 


- 


8 Pd 


judged. 

Yelv. 178, Cuſtody SF. . 
S. C. adjudg- | | | yy ; 

ed; and ſaid, It would be ſo though, if he delivered cver upon a Conſideration ; and that it was not 
* like a Mortgage, for that there he that hath the Intereſt ought to have the Money. Bulſt. 29, 30. 

S. C. adjudged, though it appears that B. wiſhed C. to keep it ſafely till the Money was paid; but 31. 
by Fleming Ch. Juſt. It had been otherwiſe if C. had paid the Money, &c. Noy 137. S. C. 


— 


* 


Page 425 If the Condition be to leaſe certain Lands for three Lives to the Ob- 

ligee or his Aſſigns, and after the Obligee demands a Leaſe to be made to 

three Strangers for their Lives, he ought to make it them accordingly, or 

- © otherwiſe the Condition is broken; for here, by the Word Aſigns, is in- 

| _ Abr. tended Mans by Nomination, for he cannot have other Aſſigns, in as much 
. Rep. as the Eſtate is not aſſignable before he hath it. | 


373- FS 
3 Bulſt. 168. Bridg. 39. S. C. and S. P. 


Rol. Abr. If a Man be bound in 200. upon Condition to pay 101. to ſuch Perſon 
4 as the Obligee ſhall name by his laſt Will, and after the Obligee names no 
| Perſon by his Will, the Obligor is not bound to pay it to his Executors, 
5 becauſe the Condition hath Reference to his Nomination. | 

- Godb. 192. 0 „ | | 
bh. 8. 8 and per Coke, There is a Diverſity where the Condition is to pay 101. to the Aſ- 

- fignee of the Obligee, and where to the Obligee or his Aſſigns; for in the laſt Caſe it veſts as a Duty 
in the Obligee, and ſhall go to his Executors. Moor 855. adjudged. - 


5 Co. 97. If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. 
Leon. 252. pays to A. his Heirs or Aſſigns, 400/. at a Day, that then 4. and his 
ES Heirs ſhall Rand ſeiſed to the Uſe of B. and his Heirs, and A. deviſes to his 
Wite during the Minority of his Son, and dies, the Money ſhall not be paid 
55 wy Wite, for ſhe is not Aſſignee ; the Reverſion being in the Heirs 
? O 3 : * 8 P ; Pa ; f 
5 Co. 97. But if A. had made a Leaſe for Life, the Remainder to another in Fee, 
the Leſſee for Life had been an Aſſignee. 5 
; 5 Co. 97. a. And it was faid, That if 4. had conveyed over his whole Eltate in 
| 1 Part, yet ſo long as A. had any Part remaining, the Tender ought to be 
maͤade to him. | : | 
42E.3.73.b, If the Condition of an Obligation be to pay 10/. &c. it is a good Per- 

Rol. Abr. formance if he pays it to his (a) Deputy. | 
21. 1 . 

(a) A Bond was conditjoned for the Delivery of forty Pair of Shoes at Holbourn-Bridge, within 2 
Month, to J. S. a common Carrier, for the Uſe of the Obligee, and J. S. did not come to Lenden 
within the Month, but the Obligor delivered them to his Porter; and it was adjudged a good Pe- 
formance, for that the Delivery to the Man was a Delivery to the Maſter, within the Intent of the 

Condition. 2 Mod. 309. Eq, Caf. Abr. 308, 309. 10 Mod, 110, 111, 423. 11 Mod. 87. pl. 7+ 
88, 267. 12 Mod. 488, 564, 2 Ld. Raym. 792. Stra. 480, 505, 653. Sel. Caf. Evid, $1, 89. 


Moor68. pl. If the Condition of an Obligation is to pay 201. to the Obligee, and 
6 other the Pariſhioners of D. it (6) may be paid to any two of them. 
Bore. * — 
=» the Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the Baron 
| only. Goulſ. 7 3» vide 2 Sid, 41. | ds, At 
g 8 a Jo 


* . : ö \ 


CONÞITIO NEC 
3. Aw rhat Time it may be performed. 


If a Man makes a Feoffment in Fee, upon Condition that the Feoffor Lit. Sect. 

won Pay ment of ſuch a Sum of Money to the F coffee without Limitation Wit. 1 

of Time ſhould re-enter, the Feoffor hath Time during Life to pay the 8 N 

Honey to the Feoffee during his Life; but if either die before that Time is 

tapſed, which is ſet by the Parties for the Performance of the Condition, 

de Feoffment is abſolute ; but if the Payment were to be made to the | 

feolfee, his Heirs or Executors, then the Feoffor hath Time during Life. FE 
But if the Condition be, That the Feoffee ſnall pay Money to the 2 And. 73. 

Fofor, it muſt be paid in convenient Time, for it is not reaſonable the . 

feolfee ſhould have the Benefit of the Land without Payment. 


rn if the Condition of an Obligation be to do a local Act to the Obligee; Co. Lit. 208. 
31. 


which the Concurrence of the Obligor and 5 7 1 is neceſſary, as tob: 
nke a Feoffment, Cc. (no Time being limited) the Obligor hath Time 6 Co. 30. b. 
wing his Life to perform it, if not haſtened by Requeſt, | 
But though the Condition is local, yet if it may be performed for the Co. Lit. 208. 
&nefit of the Obligee in his Abſence, as the Acknowledgment of Satiſ- 4. 
Alon upon Record, Ec. it ought to be done in convenient Time, 22 30. b. 
: | \ | 10. 


| : k : — . 8. tho and S. P. cited. 
hen by the Condition the Obligor, Feoffor, Feoffee or Stranger, are Page 426 
ado a ſole (a) Act or Labour, as to go to Rome, c. they ſhall have Time 
ling Life, and cannot be haſtened by Requeſt, | ©. Ob act; 

| | 15 1 . 2. 209. b. 
Which in no Manner concerns the Obligee, Feoffor, &c. nor their Benefit. 6 Co. 31. 2. by 
len. 12 5. Fete | 


The Lord Clifford held, Sc. in Capite, and the King licenſed him to Co. Lit. 222. 
den to B. and C. ſo that they ſhould give the ſame to my Lord Clifford 2 Co. 80. a. 
vl the Heirs of his Body, the Remainder over; and the Lord Clifford, S. C, cited, 

xording to the Licence, enfeoffed B. and C. and before any Reconveyance 

te Lord Clifford died; and it was adjudged his Heir might enter; for if 

wy ſhould make the Eltate to the Iſſue of the Lord Cliſord, the King 

wht ſeize for want of a Licence, and that in Default of the Feoffees. 

When the Act, by the Condition of an Obligation to be done to the 


o his Mlgee, is of its own Nature tranſitory, as Payment of Money, Delivery 6 Co. 31. 

paid 05 . nl bd cn * 1 
fo { Charters, and the like, and no Time limited, it ought to be performed C. Lit. 208. 
oy a (6) convenient Time. „ . | = CO 


and ſeveral Caſes there cited to this Purpoſe, 


Soif the Con of an Obligation be to pay a leſs Sum, and no Day Rol. Abr. 
f Paxment limited, he ought to pay it preſently, /cilicet, within a con- 436. 


ent Time. _ Eliz. 


: | 799. 
1 Wood's Conv: 392, 


I the Condition of an Obligation be to pay a certain Sum to a Stranger, Rol. Abr, 


out limiting any Time, this ought to be done (c) in convenient Time. (5) So 1 
it Condition was, in convenient Time to affure the Land for the Maintenance of a Schoui, and the 


: 755 Me did not do it in eight Years, Co. 25. b. it was adjudged a Breach. - 
15 if the Condition of an Obligation be to Pay ſo much to a Stranger ſuch Rol. Abr. 

Dy, if he pays it before the Day, (4) this is a good Performance, (e) 4. 
, and muſe Payment before contains Payment at the Pay. vat Ha Lit, 
n. Cu. 284. Cro. Jac. 435. Moor 367. pl. 502. & vide 2 Sid. 78. (e) Ard upon ſivit ads 


0 ſuch Payment may be given in Evidence. Moor 267. Cio. Eliz. 142. Ard. 10. av. 96. 
ig Dyer 222, Godb. 10. Moor 47. adjudged. Doug. 49. 2 Term Rep. 368. 3 Term 
174. : | 


Mt. G eg If 


* 


* 


„„ „„ - 
e If a Deviſe be to A. upon Condition that he pays the Dehts of the 
„ Teſtator, he muſt pay them in a convenient Time, ꝑtherwiſe the Condition 
is broken; but where Lands are deviſed to be ſol for that Purpoſe, the 
Deviſee is not obliged to pay the Debts before he can find a Purchaſer for 
= whe Lands; | DR 5 

2 Cb. 78. If 4. conveys a Manor to which an Advowſon is Appendant, to .. 
Lord Crom- in Fee, upon Condition that 7. S. ſhall re- grant the Advowſon to A. for 
well's Caſe. his Life, and if it happens not to be void in his Life, then one Turn to 
Foe wn os his Executors.; though in this Caſe F. S. hath all his Life to re- grant it, if 
mages 472- he be not haſtened by Requeſt, and the Church does not become void in 
Co.Lit. 222. the mean Time, yet if the Church becomes void during his Liſe, before 
And. 17. any Requeſt, the Condition is broken, becauſe the Feoffee cannot have all 
Moor 105. the Effect which was intended him by the Re-grant, which was to have all 

8. F. the Preſentations during his Life. 
Co.Lit. 208. If A. enfeoffs B. the firſt of May, upon Condition that he ſhall grant to 
5 A. an Annuity or Rent during his Life, payable yearly at Michaelmas, and 
Moor 472. the Annunciation; in this Cate the Feoffee hath not Time to do it during 
Goulf, 117. his Life, but he ought to do it /) before the firſt of the ſaid Feaſts, for 
2 £9. 79- otherwiſe A. cannot have all the Advantage of the Rent intended him by 


2 of 1 '* the Condition. 


grant a R-. 1 35 '\ | 
verſion, he may do it any Time during his Life, if it ſo long continues a Reverſion, if he be not 
haſtened by Requeſt, Lev. 44. i „ 


*Page427 lf an Obligor or Feoffee be, by Force of the Condition of a Bond or 
8 Feoffment, to pay Money, or make a Feoffment to a Stranger, they muſt 
do it preſently, and (g) muſt give Notice to the Stranger, and they ſhall 
Co. Lit. 208. not fave the Condition by ma ng a Tender thereof, if the other refuſes 
„ eee to accept of it; for where one undertakes to do an Act to a Stranger, he 
0 be per- muſt at his Peril take Care of the Performance of it. 
formed to | „ og | En ny + 
the Party himſelf only, who is to take Advantage of the Breach of the Condition, the Feoffee is not 
bound to do it before Requeſt, Rol. Abr. 439. Moor 472. | | | 


Co. Lit. 208. If A. be bound to B. that C. ſhall infeoff D. C. has Time during his 
b Life to do it, unleſs he be haſtened by Requeſt ; and if C. make a Tender 
6 Co. 31. a. thereof, and D. refuſe, the Bond is ſaved ; for the Obligor undertakes not 
— 9 to do any Act himſelf, but his Intent is to engage for the Readineſs of: 
756. cent. Stran er to do an Act to another who ſhall be intended to be a Friend of 
But the the Obligee, and under his Influence; but in the ſaid Caſe if the Conditio 
ext ſeems were, That C. ſhould enfeoff D. on ſuch a Day, C. muſt ſeek D. and give 
to be law. him Notice thereof, and requeſt him to be on the Land at the Day. 
Co. Lit. 219. If the Condition be to make a Gift in Tail to the Feoffor, the Re 
b., mainder to a Stranger in Fee, the Feoffee has Time during his Life to de 

it, becauſe the Feoffor, who is Party and Priyy to the Condition, is to tak 

; the fir ſt Eſtate. , 0 : 
ny Se Feoffment be upon Condition to re-enfeoff the Feoffor and his Wite 
\ 5 he (4) ought to do it upon Requeſt. | | | | 

7 G) Borie not haſtened by Requeſt, he hath Time during his Life, becauſe the Feoffor, who is prin 

to the Condition, is to take jointly with her. Co. Lit. 219. Hetl. 59. But if the Baron dies, 
Feoffment muſt be made to the Wife without Requeſt. Hetl. 56. 


2Co.3.Man- If the Condition of an Obligation be, That whereas A. the Oblige 
27 Caſe. hath conveyed Lands to B. the Obligee, if 4. the Obligor, and C. 
ne 


Abr. Son, ſhall do all Acts, and deviſes for the better Aſſurance of theſe Lan i nec 

S. C. to B. which ſhall be diviſed by B. or his Counſel, then the Obligati 

ſhall be void; and after B. deviſes and tenders a Releaſe to be ical 
; EL. * : 7 | : : 


* 


* 


#4 
4 


CONDITIONS. 


he by 4. and C. his Son, and 4. preſently ſeals, but C. becauſe he was not 
on ttered, nor could read it, prays B. to deliver it to him, to ſhew to ſome 
he Man learned in the Law, who might inform him whether it was accordin 
for to the Condition; and if it was according to the Condition, he woul 
al it; this was a Breach of the Condition, becauſe he did not require the | 
C. Writing to be read to him, and he was bound to take Conuzance of the 
for Law, whether it was according to the Condition, and ſhall not have rea- 
to vnable Time to ſhew the Writing to his Counſel learned in the Law, to 
if te inſtructed by them. : 8 
in If the Condition be to make ſuch Aſſurance, c. to the Obligee as the Rol. Abr. 
ore bligee ſhall deviſe, and after the Obligee deviſes an Indenture, &c. and 424. 
> all tenders it to him, and he requires Time to ſhew it to his Counſel, to be 2 Co. 3. 
a Aiſed thereupon, which is denied to him; yet if he does not ſeal it (c) 8 | 
preſently, the Condition is broken, becauſe the Condition is peremptory, er. 20 
t to ſilcet, to be performed preſently. be SY 
and 5 | (c But 
ring here 2 Man ſhall have Time to adviſe with his Counſel. 4 Leon. 190. Cro. Eliz. 9. Rol. Abr. 
for 41. Moor 143.—— That if the Condition be to make ſuch Aſſurance as his Counſel ſhould adviſes 
| his Counſel ought to draw and engroſs it, &c. Moor 595. | | 


- * * 1 T * 8 
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Or at leaſt to approve the Draft. 


[f the Condition of an Obligation be, If the Obligor do at all Times Rol. Abr. 
kereafter within the Space of one Month, when he ſhall be required, 441. 


r nate ſuch further Act or Acts, Aſſurance and Aſſurances, as the Ob- . e 

gal by ſhall by his Counſel demand, for the Recovery of one Annuity rb, # 

. 3o/. due from FJ. S. then the e e to be void; in this Caſe if Stile 241. 
ohe (a) Obligee does not demand any further Aſſurance within the Month S. C. adjudg - 


er the making the Obligation, yet the Obligor is bound to make further d- 
Aurance within a Month after requeſt made after the Month paſt, after *Page428 
making the Obligation; becauſe the firſt Words, /cilicet, at all Times 


Few krrafier, are without Limitation; and the other Words, within one (2) If ve - 
| tb, when he fball be required, refer to the Requeſt, ſcilicet, he ſhall mnObligation 
ng his hre « Month for the making thereof after Requeſt ; for the moſt benign is to pay 5o/. 
bender Construction ſhall be made to make this Agreement effectual; for this is upon the 
jo + Kt like a common Aſſurance, by which it is covenanted to make further tench of Ja- 

s of 2 


Afurance within feven Years, becauſe the Uſe in ſuch Caſe hath inter- pins OO 


3 pred it, that he ſhall not be troubled beyond ſeven Vears. Months 
ndition | | : | Warni 
id give Glzpr muſt pay the Money upon the tenth of January next, giving the Obligee 3 , 
. Vrning; for the Words ſhall be taken moſt ſtrongly againſt the Obligor. Ley: 8 5. Raym. 61. bur 
be Re py Windbam, admitting the Obligee is to give Warning, and omits it, yet the Money is not loſty | 
294 ſhall be paid on any Three Months Wernins · Keb. 381, 415. 
to tak If the C 23 . a 1 . | | 
de Condition be to do a Thing within a certain Time, he may per- 2 
Wi x the laſt Day of the Time appointed. i 
5 Eliz. 14. Moor 122. pl. 266. Rol. Abr. 442 · 
fog If upon a . 47 a Tender be made of the Money at the Place, at Plow. 153. 
= Time of the ay ſpecified in the Condition, and the Mortgagee re- 5 Co. 114. 
: e the Condition is ſaved for ever, and the Mortgagor need not ſtay at Co. Lit. 206, 
Obe **lace appointed till the laſt Inſtant of the Day, becauſe by the expreſs ? ff + 3: 
id C. of the Condition, the Money is to be hah on the Day indefinitely ; 23 T 6. 37. 
ſe Land i needs there be any new Tender afterwards within convenient Time, 47 E. 3. 26. 
bligatie by the Words of the Contract both Parties ought to acquieſce. ROS. 
be ſeal de Condition of an Obligation be, to deliver to the Obligee twenty Leon. ror. 


of Corn the twenty-ninth of February next following the Date, adjudged.” | 
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. 44% 446. is to be performed, the Party who is to perform it is not obliged to ſeek 


| (a) But he formed, (a) obliged to accept of the Performance elſewhere. 
| may accept | 6 ; | 8 


20.4. 18. b. leaſes, rendering Rent, and the Leſſee binds himſelf in 20l. to perform the 


' Lit. f. 78. But if a Man makes a Feoffment, upon Condition that the Feoffor, upon 


| *Page429. If the Condition of a Bond or Feoffment, is to make a (c) Feoffment, 


Co. Lit 2 10. If the Condition of an Obligation or Feoffment be, to deliver twenty 


Ly N — 1 


EF 


0 
- 


and the next February hath but twenty-eight Days, 


he is not bound to de. 
liver it till a Leap year. 1 tant ms 


| . At what Place it may be performed. 8 
Rol. Ab. 1f a Place be limited and agreed on by the Parties where the Condition 
the Party to whom, Ce. elſewhere, nor is he to whom it is to be per- 


* 


it at another Place, and it is good. Moor 367. pl. 302. 5 


21 E. 4. 6. Rent reſerved, payable yearly, is to be paid on the Land; fo if a Man 
oe. Covenants ; this does not alter the Place of Payment of the Rent, for it 
Condition is may be tendered (5) on the Land without ſeeking the Obligee, 
for Perfor | | VV 5 
mance of Homage, or other ſpeciat corporeal Service, to the Perſon of the Lord, the Tenant by 
the Law of Convenience ought to feek him in any Place in England. Co. Lit. 211. a. 5 


Co. Lit. a 10. Payment of 100. may enter, c. the Money being a Sum in Grols, and 
. collateral to the Title of the Land, the Feoffor muſt tender the Money to 
the Perſon of the Feoffee if in England. | . 


| it is ſufficient to tender it upon the Land; becauſe the Eſtate muſt pal. 
Co. Lit. a 10. by Lavery. | * 

(e) Other- | . 5 5 | 
wiſe, if to make an abſolute Eſtate of Inheritance, unleſs he firſt gives Notice that he will do it ſuch 
a Time by Feoffment. Allen 24. Stile 61. adjudged. To | 


Spes 


3Leon. 260. Quarters of Wheat, or twenty Load of Fimber, c. to the Obligee or 
S. P. Peoffee, the ee by or Feoffor is not bound to carry the ſame about, and 


ſeek the Feoffee, but the Obligor or Feoffor, before the Day, mult 90 to Mer 

; the Obligee or Feoffee, and know where he will appoint to receive is, and 
- ® In Caſe of chere it muſt be delivered®*. _ | ” 5 
tuch anOblii- | | 135 h LIE. | SK 
gation, to be entered into, it behoves the Obligor to fix a proper and convenient Place. Yet, Q. It bm. 


Tender at the Habitation of the Obligee would not de good? 
a 3 55. What ſhall be ſaid a ſufficient Performance. 


1105 384. or Adminiſtrators, Io0l. that then the Feoffor ſhould re- enter, the Feoffee 


3 makes a Feoffment over, and dies, the Feoffor paid the 1000. within th 
% Vear, and the Heir paid back 30l. this is a partial and fraudulent Pay 


m_ 32 ment; and no good Performance of the Condition, to defeat the Eſtate 0 ud c 
Godb. 299. the [ſecond] Feoffee ; but if the whole Money had been paid, it had fore 
S. O. be- been good; becauſe the Payment is to be made to the Perſons mentione! {he 
teen in the Condition, and not to the Aſſignee of the Land, who is not nam te C 
Goodall and 5 „ | | | 

Wiat. therein. | af > | „ Fe 
Shep. Touch. 140. 1 Wood's Conv. 273, 283, 290, 299, 362. | HEE wunte 


* 


% 


Fr. Day, delivers it to . this is no Performance of the Condition; for (OP 


Cro.Eliz.7. If A. is boond to B. in an (4) Obligation, conditioned that 4. ſhall de 
Moor 709. ver to B. before ſuch a Day an Obligation, in which B. is bound to 


you 5 if A. ſues B. upon the Obligation, and recovers, and after, before ! 


G „ 
ull. N. P. 161. 


E 0 N D I 1 I O N 8 Fo 
fanding the Delivery of the Obligation, he may take Benefit of the Judg- 


5 ._ * * | | Ra OT: 
ment; and ſo the Intent of the Condition is not performed. R 5 


[f 4. being a common Brewer, covenants that B. ſhall have ſeven Parts Raym. 464+ 

of all his Grains made in his Brew-houſe, for ſeven Years, and after A. puts 2 Jones 191. 
© © SR” . 5 5 ; 03 bins. 

in great Quantities of Hops into his Malt, of which the Grains were made, en Grif- 

by Means whereof the Grains are ſpoiled, this is a Breach ; becauſe in all 54 t 

Contracts the Intention of the Parties is to be conſidered ; and here it was Crodland, 

the Intention of the Parties, that B. ſhould have the Grains for the Uſe of adjudged, 


. : t h ob- 
tis Cattle, and they will not eat them when Hops are put into them. jefted Cafe 


would lie, and no Covenant ; for that was performed by the Delivery of the Grains, the Plaintiff 
hewing for a Breach, that the Defendant had ſubdole & callide, to deceive the Plaintiff of the Benefit 


of the Agreement. | | 


50 if I covenant to deliver fo many Yards of Cloth, and cut it in Pieces, Raym. 464. 
1nd deliver it, this is a Breach; for the Law regards the (c) real and faithful (e) If the 


pon Ee a Bond de 
A it fraudem legis. | | | to pay gol. 
4 | , : | though it is 
* ut ſaid of. Money, yet it muſt be ſo intended; and the Obligee cannot tender fifty Pound Weight 


o Stone. Side 151. Said by Twiſden, that he remembered it to have been adjudged.— But if a 
Man covenants that his Son, then infra annos nubiles, ſhall marry the Daughter of B. before ſuch a 
Du, and he marries her accordingiy, but at the Age of Conſent diſagrees to the Marriage, yet is the 
Covenant performed ; for it was a Marriage, though ſubject do be defeated by Diſagreement, and no 
aber could be had within the Time. Owen 25. adjudged. f 


gent, 


pals 


12855 If a Man aſſumes to make a Surrender of a Copyhold, upon Requeſt, Page 30 


ke is not bound to make it into the Hands of two Cuſtomary Tenants; Alle 


venty for that is but a particular Way of making a Surrender, grounded upon 3 
ce or particular Cuſtom. | OR | | utes. 
„ and — So if a 


Man be bound to malce an Aſſurance as the Obligee ſhall deviſe, he is not bound to acknowledge a 
Fint by Dedimus; for that is but a ſpecial Way of taking the Cognizance. Allen 69,—Secus if there is 
iProviſo that he ſhall not go above five Miles from his Houſe, and his Houſe is above five Miles from 
Wfmirfter. Allen 69. Covenant to make an Eſtate to A. and it is made to B. to the Uſe of A. 
| ud whether good, Godb. 95. fer Cariam dubitatur, & wide Cro. Eliz. 82 5. — If one Man is bound 
2. 1 bmake to another a ſure, ſufficient, and lawful Eftate in certain Lands, by the Adviſe of F. S. if he 
| rakes an Eftate to him according to the Advice of J. S. be it inſufficient, or not lawful, he is ex- 
ld of the Obligation. 5 Co. 23. b.— Where the Condition is to deliver a Releaſe to the Obligee, 
bis not enough to ſay that it was written, and Wax affixed to it, and that he was ready to ſeal and 
liver it, but that the Qbligee refuſed to accept; for he ought to have done all that he could; and 
tt might have ſealed it notwithſtanding. 2 Rol. Rep. 238. 1 „ 0 


20 t0 
, and 


eofior 
cutors 
Feoffet 
hin th . | 8 2 3 
it Pay if a Man by Indenture bargains and ſells his Lands to another in Fee, And. 27. 
ſtate 0 ud covenants to make-thereof to the Vendee a good and ſufficient Ellate Bendl. 36. 


1 2%. Why not ſince the Statute of Uſes; unleſs A. abſolutely refules to have the Intervention of 2 
nee, 2 IT, | Ps Ein | 


: 


it hat fore Chriſmas next, and before Chriſtmas the Vendor cauſes this Deed 1 7 
ntionel whe inrolled, yet this is not a good Performance; for by the Intention of juaged. 


be Covenant, ſome other Aſſurance was to be made. 
lf one be obliged to Aſſure twenty Acres of Land, the Acres ſhall be ac- Cro. Ella. 
wunted according to the Eſtimation of the Country where the Land lies, 476, 665. 
ud not accordin g to the Meaſure limited by the Statute. Ports Is 
| | Cro. El. 681. 1 Wood's Conv. 307. 441 


IA. covenants with B. to make ſuch Aſſuranee of all his Lands, at the Moor 570. | 
of Z. as B. his Counſel ſhall (a) adviſe, B. may require one Aſſu- (a) If A ce- 


Like Point in Caſe of a Covenant. 80 in Caſe of a Promiſe. Rol. Abr. 448. 


NETIC ———— . : —— ” 
omg A py 


of the Covenant, mixed Hops with his Malt, by which he had diſabled himſelf to perform the Intent ; 
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ne es For one Parcel, and another Adurenes for another Parcel; for bt 
E "20 be made ar the Coſts of J. it is nd Prejudice to J. 


— to B. as the Counſel of B. ſhall deviſe, himſelf, though learned in "EY Law, cannot deviſe the 
Aſſurance, but it ought to be deviſed by ſome of his Counſel ; for if the Party himſelf might adviſe j it 
then it would be no Plea to ſay mw concilium non aul * 58 Co. 55 b. Cid. El, 
297» 8. Gy Rol. 466. S, P. cent. 0 


Moor 570. But if the Aſſurance is to be made at 3 Coſts of the 3 if an 
Cro, Eliz. Aﬀrance of Part only is required, he muſt make it; but then he 1 is dif. 
63x, rged from making any Aſſurance of the Reſidue. 
N If the Condition 75 Pa Obligation be, that the Obligor, before Micha 
EE ab; ſhall make, &c. all and every reaſonable Act and Thing for aſſuring 
2 TP the Manor of B. to J. S. and his Heirs, and the Obligee requeſts hin g 
$.C. adjudg-nerally to convey, the Obligor muſt make an Aſſurance ; and if thereupon 
ed, the Cone the Obligor makes a Feoffment, and the Obligee after requeſts a Fine, the 
dition being Obligee muſt acknowledge it ; e ſo On 1 Hogue, he ought ty 


todoall Ac. 
Ee. to be make ſeveral Aſſurances. 


required by a | 

> 6. Obligee; but Gid, if it had been to be deviſed by the Obligee or his Counſel, Vs ons 
ſhewed he had deviſed, and required ſuch a particular Feoffment or Fine. 

Cro. Jae. If a Man covenants to make further Aſſurance, - and to > do any AR or 

| ger. Moor Acts, c. as ſhall be deviſed, Ec. and a Note of a Fine is tendered, and 
270. 8. C. 8. C. he is required to acknowledge it before a Judge of Aſſiſe, he muſt acknov. 

. 3 ledge it, though no Writ of Covenant is LA ; for he hath coyenantel 
<q ng IK every Act; and this Note of a Fine is an Act; and-whether it be yell 

AQ prepara- lvied, or to no Purpoſe, is not material. 


tory for the 
Fine ; and the Writ of Covenant may be ſued out iſt} and ſo it is an Act for 0 Afurance, 


though the Writ of Covenant is not depending. Bulſt. 90. 8. Ge & wide Latch 186. And. 506. 


*Page431 If A. (a) enfeoffs B. upon Condition chat B. ſhall make a Gift in Tal 
| to 4. and his Wife, and the Heirs of their two Bodies, Remainder to the 
| it t. ſ. 352. ri ight Heir of the Feoffor, and A. dies; B. ought to make an Eftate for 
Do. Lit. 229. Like to the Wife, (4) without Impeachment of Waſte, Remainder to the 
275 ide J ones Heirs of A. tor the Eſtate ſhall be made 5 as near the Intent of the Condi- 

* tion as it can be. 


Eg. 
25. 19. & poſt 433, (3) And yet if the Wife rn the Eſtate for Life, e this Clauſe, i 
| is good; 'becaule che Eſtate for Life is the Subſtance of the Grant, Sc. Co. Lit. 219. b. 


Owen $3. If the Condition be in the Copulative, and it is not poſſible to ae 
n. 74. formed, it ſhall be taken in the (c) Disjunctive. 
Goulf. 71. 
Rol. Abr. 444. (c) As if the Condition be, that he and his Executors mould 90 ſuch a Thing, thi 
3s in the DisjunQive, becauſe he cannot have an Executor in his Life-time. 21 Ed. 4. 44. b. Nel. 
Abr. 444. S. C. 80 if the Condition be, that he and his Aſſigus ſpall ſell certain Goods, thisis 
| the Digjundtive, nnn 21 E. 4. 44+ b. Rol. Abr. 444. 5. C. 


Co. Lit. If a Leaſe be made to Huſband and Wife for ng ee Jas, if 

| 84S: Huſband or Wife, or any Child between them, ſa long lives; and ts 
83888 Wife dies without Iſſue, yet the Leaſe ſhall continue during the Life oft 
Goulf, 71. Huſband ; for the Disjunctive referreth to the Whole, and disjoinetl val 
And. 1385 only the jatter Part, as to the Child, but alſo to the Baron an Temes! 
_ Leon. 244 that the Senſe is, if the Baron, Feme, or any Child, ſhould fo l 
eee Live, 

5 Soc if an Uſe be limited till 4. mall come from beyond Sea, and attain 
Leon. 243. his full Age, or die; if he comes from beyond Sea, or attains his full 3 

| þ mc 282 the Us path le 

4 Wil, 264 


3 


1 


b have 
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„ and 
 NOW- 
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| them ſo much, c. and B. requeſts C. to work with him, 
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VVJVVJVVVVVVVVV — 
If a Deviſe be made upon a Dis junctive Condition, to be performed by pn. „6. 
de Deviſce, he hath his (4) Electioon. r 
G of D. & d. de Ge 500 n * | CO 
| « Or Ve "NE" Odier n n. 18 E. 4. 17. 22. 
> AE vide Title Election, and Rol. 5 1 1 op 90 5 Co = | BD 
If an Obligation be conditioned to pay B. or his Heirs, annually 1a fat cre. Jac. 
Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the ſaid 594. 
Feaſts, 1507. the Obligor hath Election to pay the 12/. or the 150/, aYudged. 


though he may at an Time * determine the Payment of the 121. by the Doug. 15. 
Payment of the 150ʃ. 3 BE . >. "0 This mutt. -; 
mean, at ei- 


ther of the Feaſts, bectoll an annual Sum is payable, in the mean Time. 


; | 
If 4. covenants with B. that H. or his Son C. or either of them, ſhall 2 Sid. 107. 
work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each of Sir Pau 
c. if he doth Nele and 
not, the Covenant is broken; for B. had the Election to require both, or ptr ad- 
any one of them to work with him. ; : Judged. 
if an Obligation be conditioned to pay Money, if a Ship puts to Sea, Lev. 54. 


or the Goods, or the Obligor return ſafe, and the Obligor dies before his Sayer and 


Return, yet the Money is payable ; for all thoſe Things being contingent, Glean, ad- 
al uncertain which of them will happen, the Law ſupplics the ords Jgd. 
which ſhall firſt happen, and forecloſes the Election of the Obligor; (e) 5 
and is not like the Cafe where a Man is bound to pay Money at Lady-day (e) Vide Cro. 


or Michaelmas, and he dies after Lady- day, and before Michaelmas +. 1 Tb 0 . 


| poſes the 
1 Obligor to have had an Election. 


So where the Condition of a Bond was, that the Obligor ſhould bring Rc and 
the Son and Daughter of J. S. at their full Age, to give ſuch Releaſes as a Coars, ad- 
third Perſon ſhould require; the Defendant pleads that the Son is alive, Judged. 
and under Age; and on Demurrer to this Plea, it was held, that the Force 
of the Bond was not ſuſpended till they are both of Age, becauſe it is to be. 
taken not conjunctively, but reſpectively and diſtributively; for the Obli- 
gor undertakes that the Daughter ſhall releaſe at her full Age, as well as 
the Son; and if ſhe does not, the Condition is broken. : | 

If the Condition of an Obligation be to pay 3ol. or twenty Kine, within »Pageg 32 
2 Month after the Death of K. at the Election of the Obligee, he muſt, at | 
his Peril, make his Election within the Time limited; for the Obligor is Leon. 69. 
not bound to tender both; but where the Condition is to pay ſuch a Day Moor 241. 
16], in Gold or Silver, at the Election of the Obligee, if he does not make 
* Election before the Day, yet the Duty remains payable, being Parcel of 

e Penalty. | 

If the Condition of an Obligation be, that if the Obligor, within fix xfod. 26g. 
Months after the Death of B. ſhall aſſure a Rent of 201. yearly to C. as the adjudged by 
Counſel of C. ſhall adviſe, at the Coſts and Charges of C. if C. require the three Judges 
ſame; or if the Obligor ſhall not grant the Rent, if then he ſhall pay to C, nifi, againſt 
zool. the Obligation ſhall be void ; and B. dies, and C. tenders no Grant 3 
of the Rent within the Time, the Obligor is not bound to pay the 3001. Condition is 

| 2 . ä not disjune- 
tive till Requeſt to ſeal a Deed of Annuity; and · that therefore the Obligor ought to pay 2 
2 Mod. 201. S. C. adjudged per totam Curiam. - £2 | 


** ER e k 4 : 2 N 
Wy E 4 1 4 g " $ x. 


"Wo this Caſe c. not having tendered a Grant, had not done every Thing in his Power to intitle 
18 his Action, as the Grant was to be at his Coſts, and he was to requeſt the Obligor to make 


F4 


It 


1 


i 1 5 45 3 ' 1 . # 


Fl CONDITIONS 
| | # Mod, 304. If the Condition of an Obligation be, that the Obligor ſhall work out 
'  #rgbt and gol. at the Uſual Prices in Packing, when the Obligee ſhall have Occagon 
Bult,.ad- for himſelf or Friends to employ him therein, or otherwiſe ſhall Pay him 
Judged. 40l. if the Obligee hath no Occaſion to make Uſe of him in Packing, he 

„ mult pay the 4% e 


— 


* 
Pg 
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(O What ſhall excuſe the Non-perfozmance: 
j 


| 


1. Of the Act of God, 


- 


Rol, Abr. Egularly, if a Condition, which was poſſible at the making thereof, 
8 R (a) becomes impoſſible by the Act of God, the Obligation is dif. 
Same Rule. ͤC;ͤ WES gt „ | 
(a) Where the Sickneſs of the Wife will excuſe the Huſband and Wife from levying a Fine, the 
Condition being to levy it upon the reaſonable Requeſt of the Obligee. Mocr 124. pl. 270. G vid 
Leon. 304- i F . N h PLE. 
But for this If a Man be let to Mainprize, it is a good Plea at the Day when the 
vide Title Manucaptors ought to have the Body, c. for the Manucaptors to ſay that 
2 And he who was let to Mainprize was dead before the Day, fo that they could 
ol, Abr. : 2 C | 
not have his Body at the Day. | 
1053. Abr. If a Man covenants to build an Houſe before ſuch a Day, and aſter the 
450. Plague is there before the Day, and continues there till after the Day, this 
1 ſhall excuſe him from the Breach of the Covenant, for the not doing there- 
of before the Day, for the Law will not compel a Man to venture his Life 
for it, but he may do it after. | | 5 N 
Ca, 22. If the Condition conſiſts of two Parts in the Disjunctive, in which the 
aughter's Party hath an Election which of them to perfqrm, and both poſlible at the 
_ Cafe. Lime of making the Condition, and one becomes impoſlible afterwards, 
"1m 4 93. by the Act of God ; this ſhall excuſe the Performance of that and the other 
f * o; for otherwiſe his Election ſhould be taken away by the Act of God. 


98. S. C. ; 1 | 
| I Condition being, that if B. aliened his Wife's Lands, if then he purchaſed other Lands of as much 


Value, to his Wife and her Heirs, or ſhould leave her the Value by his Will, then the Bond thould be 
void, and he aliened his Wife's Lands; and before any Purchaſe made the Wife died, living B. but 

-. Gaudey held, that he ought to purchaſe Lands to the Heir of the Wife. Et wide Cro. Eliz. 277, 864. 
Moor 432, 645- 2 Jones 95. 3 Keb. 738, 761, 770. Mod. 265. 2 Will. Rep. (617.) 3 Will 

Rep. 189. 3 Mod. 234. 7 ; ; ; | „ | „ 


* — 4 4 — 


2 * * 


| See 5. 433. 
*Page4.33 But it has been held, where the Condition was to make the Obligee a 
Salk. 170, Leaſe for Life, by ſuch a Day, or pay him 100/. that thqu h the Obligee 
pl. 2, die before the Day, his Executor thall have the 1001. and the Ground of 
Woe Laughter*s Caſe was denied to be univerſal. „„ 

; uit, ; | = | 

3 C. 22. If a Condition conſiſts of two Parts, of which one was not poſſible at 

Oro. Eliz. the making of the Condition to be performed, he ought to perform the 
780. S. P. other. „ 
21 E. 3. 30. As if the Condition be to infeoff J. S. or his Heirs, when he comes to 
0 = Abr. ſuch a-Place, he is bound to infeoff J. S. when he comes, becauſe = 
aco. 25 VFC 5 e 


8 


1 * „ . . * l ; 
VVV | 
other is not poſſible ; for he cannot have an Heir during his Life, and ſo 


S wide ro. 
5 ; 4 . Eliz. 399. 

3 Mod. 233. Vern 35. 8 Mod. 23. 10 Mod. 18, 334, 370, 372. 11 Mod. 45. 12 Mod. 

404. Cale Temp. Talb. 109, 110. 1 Wood's Conv. 312. | 


If the Condition of an Obligation be to infeoff two before ſuch a Day, Rol. Abr. 

and one dies before the Day, yet he ought to infeoff the other. 45. 
3 $4 2 85 N. Bendl. 

35. S. P. cont. per Montague. 


If the Condition of an Obligation be, that whereas a Marriage is intend- Rol. Abr. 45. 
ed between A. and B. if the ſaid Marriage takes Effect, and if B. the Wife Land and 
furvives 4. and does not receive 300. of A. by his Will, or by the Cuſ- _ 825 
tom of London, within three Months after the Death of A. that then if they 8. 24 
Obligor pays to B. or her Executors, 5ool. within fix Months after, the ed, cent. 
Obligation ſhall be void; and after the Marriage takes Effect, and Br ſur- tem Cu- 
vives J. and dies within three Months, without receiving any Thing of page 2 
we ſaid 300“. by the Will of 4. or by the Cuſtom of London; it ſeems 8 G. 37S 
the Death of B. within the three Months, ſhall not excuſe the Obligor to judged cont, 
pay the 5oo/. to the Executors of B. becauſe it is not any disjunctive Con- and it was 
dition of which the Obligor hath any Election to do the one or the other; faid that 

but the Condition is, that if a Stranger does not pay ſo much within 8 m 
Time, that he himſelf will pay another Sum, ſo that the Death of the Par- She ns 
ty, who is to receive from the Stranger, ſhall not excuſe the Obligor. Election is- 
| | — | | in a Stran- 
ger, or in the Obligor. f The Text ſeems to be Laws 


If A. binds himſelf Apprentice to B. for ſeven Years, and B. enters 2Brownl.g7. 
into a Bond to A. conditioned to pay A. his Executors or Affigns, 10/. at n and 
the Time of the End or Determination of his Apprenticeſhip, and A. ſerves , 3 
ix Years, and then dies, the Money ſhall not be 7 to his Executor, S. 8 
though it was objected that his Apprenticeſhip ended at his Death. jucdged 

If 4. enters into a Bond to B. conditioned that C. ſhould perform an 2 Leon. 155. 
Award to be made between B. and C. and it is awarded that C. ſhall pay © + 

to B. 10l, at Michaelmas, and 1ol. at Lady-Day, yet becauſe the Sum mn, uþ 
awarded is a Duty, it is as if the Condition of a Bond had been for the Cro. Elie. 
Payment of the Money; and if not paid, the Bond is forfeited. 10.'S. C. ad- 
But if the Condition of an Obligation be, that the Obligor ſhall infeoffJudged. 


Lind deſcends to his Heir, the Condition is become impoſſible by the Act 5 
o God, and the Performance thereof excuſed. ry a 3 
eule certain Lands in ſuch a Manor, by ſuch a Day, though the Obligor — 92 
lie before the Day, by which the Bond is ſaved at Law, yet an Execution and fade 
vupht to be decreed in Specie. - | | have been 

. | often done. 
One deviſed to his eldeſt Daughter upon Condition ſhe ſhould marry | 
Nephew, on or before ſhe attained the Age of twenty, the Nephew 
lied young, and the Daughter never refuſed, and indeed never was requir- *Page434 
e to marry him; after the Death of the Nephew, the Daughter, being 


it broken, being become impoſſible by the Act of God, —— 
adjudged in C. B. and affirmed in B. R. Skin. 301. pl. 5. 319. pl. 1. S. C. adjudged. 
oh a Ts 2. Of 


* 


Ae when the 


de Obligee at ſuch a Day, and before the Day the Obligor dies, and the 22 127 | 


But it has been held in Equity, that if the Condition of a Bond be to Ea. Abr. 1. 


ut ſeventeen, married J. S. and it was adjudged that the Condition was Salk. 170. - 


WES 
. 


0. Ab, If an Annuity be granted upon Condition that the Grantee ſhall be A. 


tro. Jac. be excuſed, during the Time the King hath him in Ward; for by the 


— 


; ee ang Heirs and Aſſigns, with the Iſſues and Profits of the Land, ſhall pay yer. 


\ . | . | 
e 6 M ier o N 
5 ; , ; 8 1 ; | | [ 


2. Of the Att of Law. 


151. torney for the Grantor, in all Pleas, if he be after made Sheriff, yet thi 

E 4 ſhall not excuſe him from the Performance of the Condition; but he ought 
to be his Attorney; otherwiſe the Condition is broken. „ 

Rol. Abr. If A. deviſes Land to B. and his Heirs, upon Condition that he, his 

'Thempſen, ly ſo much for certain Charitable Uſes, and dies, and after the Deviſee 

0 0 his Heir within Age, and in Ward to the King, the Payment ſhall 


wt ws ws ac 


Ea 5 Intent of the Condition, the Payment ought to be made with the Iſſues and 
198. Profits, which are transferred, by Act in Law, to the King. 
3 Bulſt. 58. Mk Z „ 
8. C. x ar Hard. 10, 11. 8. P. appears, and long Argument, whether the King ſhould be 1 
bound by the Condition. FE | 8 5 1 5 U 
Ya. 20% Ia Recogniſance be conditioned for the Appearance of B. at the nen | 
RoſeandPir Aſſiſes held for the County of S. and before the next Aſſiſes, B. ſues a Cer. K 
adjudged. fiorari out of the King's Bench, to remove the Recognizance, and at the fu 
. Bulft. 155. next Aſſiſes delivers the Certiorari to the Judge, yet this does not excuſe fu 
O. per Cu- his Appearance; for though the Certiorari was the Command of the King, th 
3 yet the Purchaſe thereof was the Act of B. and he could by no ſuch Slight co 
though the ſave his Recognizance. Ef | e 9 cu 
Hands of the EP 1 7 5 . FE 40 
Judges were ſhut, and forecloſed by the Certiorari, yet they might have entered his Appearance. mc 
Oro. Jac. 281. 8. C. adjudged, and that he ought to have procured his Appearance to be recorded, 
Gilb, Eq. Rep. 43. N | | x Vl eur 
2 Ley, 26, If a Man hath good Title to Land, by Virtue of a Fine, and ſells tie o 
Vent. 175. ſame, and covenants with the Vendee, his Heirs and Aſſigns, that he fall Adi 
2 Keb. 331. enjoy againſt him and B. and all claiming under him; and after by an Ad her 
30 rug of Parliament, reciting that B. had rs fry this Eſtate upon C. and that T 
3 the Certain Perſons had unduly procured the ſaid Fine from her, it is enadted % 
. Opinion of that the Fine ſhall be void, and that every Perſon may enter, as if no ſuch it m 
Twiſden. Fine had been; and after one enters, claiming Title under C. this is 1 
Breach of the Covenant; for the Act makes no new Title, but removes the 
Obſtruction of the old; and it was ſaid, that doubtleſs B. was named i B 
the Covenant for this Purpoſe, in Caſe this Fine unduly obtained ſhould be of ü 
avoided. _ ME | | Ok» For 
| | 1 „ Perf 
3. Of the Ad of the Parties, 2 
3Co.93% If the Condition of an Obligation be, that the Obligor- ſhall enfeof . © 
* er Obligee of the Land, before ſuch a Day, and after, before the Day, de = 
' the Conditi. Obligee diſſeiſes the Obligor, and keeps it by Force till after the Day, 6 yu 
en of a Fe- that the Obligor cannot enter, this will excuſe the Performance of u 0 K 
.  offment. Condition. ; . | | 5 q 
Rol. Abr. If Leſſee for Years covenants to drain the Water which is upon de Aa 
3 21155 Land, before ſuch a Day, and after the Leſſor enters before the Day, 3 : 
75 >" there continues till the Day is paſt, yet this ſhall not excuſe the Perform 
Elis. 334. ance of the Covenant, (a) becauſe this is collateral to the Land. 
— . $41 | ke” | 
judged, it not being alledged that the Leſſor held him out, and diſturbed him in doing it. LN; 
402. Owen 65. Godb. 6g, (a) But if it had been a Covenant adhering to the Land, 2d "Wag 
reſpect of the Erjoyment thereof, it would have been otherwiſe ; but then it muſt have been fn hs; 
1 ; | 


that he held him out of Poſſeſſion. Moor 402. pl. 534. Owen 65. 


c oN DIT 1,0N S. x 1 
* If a Man be bound to build an Houſe, Sc. he is excuſed if the Obligee page: 
2 for he cannot come upon the Land againſt Bro. Ce, 
bis Wi 58 e 


2 } * 


At. | 28 3 2 * be | oats 4 

go if a Condition be to repair a Houſe, he is excuſed thereof, if a Strang- ,x 

this er, by the Command of the Obligee himſelf, diſturbs him, and will 5 2 
git ſuffer him to do it. | HE | EPR” „ 

hi If the Condition be to erect a Mill, and after he comes to the Obligee, 3 H. 6. 37. 

# and ſays all is ready for the Erecting thereof, and demands of him when Rol. Abr. 
15 de ſhall come with the Mill to erect it; if the Obligee ſays, he will not 453» 45+ 
tall have the Mill, and intirely diſcharges him of the Mill, this ſhall excuſe 
1 him of the Performance. | | | f 

i If Leſſee for Vears of an Houſe covenants to repair it, and to leave it in Rol. Abr. 


25 good Plight as he found it, and after certain Sparks of Fire come out of 44. 
the Chimney of the Leſſor, into an Houſe not much remote, by which the 
Houſe of the Leſſee is burnt, this will excuſe the Performance of the Co- 


"mY venant to the Leſſee ; ſo that he is not bound to rebuild, becauſe this comes 

by the Act of the Leſſor himſelf. +. | | **V | 
next If a Leaſe be made upon Condition that the Leſſee ſhall not it or 35H.6. 162. 
Cer- harbour any Whore within the Houſe to him let, and that if he ſuffers 3 Co. 91. b. 
It the fuch Woman to ſtay there fix Weeks after Warning, Fc. it ſhall he law- Godb. 70. 
xcuſe ful for the Leſſor to enter; and after the Leſſee ſuffers ſuch Woman to be Sy nn 
King, there, and Warning is given him by the Eeſſor, although after the Leſſor 
light commands the Woman to ſtay there for ſix Weeks, yet this ſhall not ex- 

coſe the Performance of the Condition, becauſe the Leſſor did not do any 

At; and notwithſtanding the Command, the Leſſee (a) might have re- 
ararce. moved her“. 5 95 a e (4) If a Bond 
corded, g | be conditi= 


N : > ; | 5 . ___ oned to pro- 
eure a Marriage between the Qbligee and B. before a certain Day, and before the Day the Obliges 
calls B. Whore, and tells her if he marries her, he will tie her to a Poſt 5 by Reaſon whereof the Obli- 


Us the gr. could not procure B. to marry him, this will excuſe the Non: performance.  Cro. Eliz. 694. 
xe ſhall Admit per Cur, but then it muſt be ſhewn in pleading, that the Obligor did what he could to procure 
an Att her to marry, Sc» g : | 7 5 G 
id that To " — —— 3 


nated 


ſuch it might be a Collufion between the Landlord and the Woman, and it might be ſ d the Landlord, 
15 11 dy his Command to the Woman to ſtay, had given Licenſe and diſpenſed Sith 8 
ves the „ „ 15 
med in But if the Leſſor ouſts the Leſſee, and by Force, and againſt the Will 35 H. 6. 162. 
ould be of the Leſſee, puts in the Woman, and violently makes her ſtay there by ® Co. 92. 


Force, againſt the Will of the Leſſee, for fix Weeks, this ſhall excuſe the 

Performance of the' Condition. | | 4 | 
If 4. is bound to B. that F. S. ſhall marry Jane G. before ſuch a Day, Co. Lit. 206. 

and before the Day B. marries her, he ſhall take no Advantage of the Con- b. | 


off the dition, becauſe by his Means it could not be performed. | | 
Jay, th If a Man makes a Feoffment in Mortgage, upon Condition to be void Co.Lit.210. 
Day, oY on Payment of Money by the Feoffor, Ic. to the Feoffee, at a Day, if b. 
oof it the Day the Feoffee is out of the Realm, the Feoffor is not bound to 

ſeek him, or to go out of the Realm to him; and therefore, becauſe the 
pon be eoffee is the Cauſe that the Feoffor cannot tender the Money, the Feoffor 
Jay, 1 way enter into the Land, as if duly tendered +. | | - + But he 
Perforl 7 | - | 5 will remain 
| 3 | Lable to the Payment of the Money, 
; If A. leaſes to B. for Years, upon Condition that if B. pays Money to co. Lit. 218. 
4 * 4. or his Heirs, at a Day, that B ſhall have the Fee; and be re the Day, a, * 


4. is attainted of Treaſon, and executed; now though the Condition be- 
dame impoſſible by the Act and Offence of 4. yet B. ſhall not have a 3 


U 


* Sed qu. If a Jury would now find in an Eje&ment for the Leſſar, under ſuch Circumſtances, as 
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: e I 
becauſe a precedent Condition to increaſe an Eſtate muſt be perſormed: 
and if it becomes impoſſible no Eſtate ſhall riſe. 
3 Leon. 159. If A. leaſes to B. certain Lands for Years, rendering 40. per Aun. and 
adjudged, a Stranger covenants with 4. that B. ſhall pay unto him the 40l. for the 
Bede Caſe. Farm and Occupation of the Lands; and before any Day of Payment, 4. 


— 


ouſts B. of his Farm, B. is excuſed of the Payment of the Rent; for the 
Covenant was, that B. ſhould pay 4o/. for the Farm and Occupation; 6 
that it is a conditional Covenant; and there ought to be guid pro guo; and 
here the Conſideration upon which the Covenant is conceived, az, 
*Page436 the 4 arm, and the Occupation of it, is taken away .by the AR of 4, 
1 himſelf. | EIN | 0 | 
Cro. Eliz. A. entered into a Bond to B. conditioned to ſave B. harmleſs from 2 
672. Bond made to C. for Payment of 1oo/l. at a Day and Place, and at the 
Day of Payment 4. was going to the Place to pay it, and B. by Covin 
cauſed A. to be 3 till after Sun ſet, to the Intent the 100/. ſhould 
not be paid; and this being pleaded to an Addion of Debt upon the Bond, 

tit was adjudged upon Demurrer, that ſuch a bare Surmiſe was no Bar. 
$ Co. 76. b. If the King grants a Reverſion in Tail, upon Condition that if the 
Strafford's Grantee pays 20s. at the Receipt of the Excheguer, Cc. the Grantee ſhall 
Caſe ad- have a Fee, if afterwards the King, under his Great Seal, refuſes to receive 
je the Money, yet if the Grantee tenders it at the Receipt of the Exchequer, 
232. 8. C. he 1 e a Fee; for the King by no Means can countermand or hinder 

adjudged. the Increaſe of the Eſtate in ſuch Caſe. „„ eee: 

Hob. 103. If the Condition of an Obligation be, that the Obligor ſhall pay 10!. to 
- adjudged. the Obligee, which is for the Rent of certain Lands, and the Obligee en- 
380 if by ters upon the Land, and fo ſuſpends the Rent, yet this ſhall not excuſe 
Pens 10 the Payment; for it is but a Recital that it was for Rent, and not ma- 

lied to the terial. 5 5 
ar, Sc. » But Entry and Eviction befote Rent due, avoids Payment in Covenant, @c. for the 

Rent as Rent. | 4 | 5 4 


* off 


* 


Hetley 54 If a Parſon by Indenture leaſes his Parſonage for Years, rendering 
eakil and Rent, and the Leſſee covenants to pay his Rent, and before any Day 
2 of Payment, the Parſonage (a) is ſequeſtered, for the Non-payment of 
In Gaſe an the firſt Fruits, yet the Leſſee ſhall not be excuſed of the Payment of his 
Obligation Rent 1 „ N 1355 | 
for Payment | LS 2 | s . ä 
of the Rent. (a) Otherwiſe, if Leſſee for Years is evicted by a prior Title. Hetley 54. Rol. Rep. 
4398, Yelv. 23. Cro. Car. 415. | | | 
FT . If this is Law, the Fault being in the Leſſor, and Tentamount to his Eyidtion ? 
Poph. 39- If A. leaſes Lands to B. for ſeventeen Years, and after B. enters into an 
Cro. Eliz. Obligation to A. conditioned to pay an annual Rent to C. for the Term of 
"3 104. ſeventeen Years, if C. lives ſo long; and the ſaid B. or his Aſſigns, or any 
Moor 597. Claiming under him, ſhall or may ſo long enjoy the ſaid Land, and B. al. 
S. C. ad- ter ſurrenders to A. yet he muſt continue the Payment of the Rent, becauſe 
Judged. merely collateral, and to be made to a Stranger. . 
Poph. 4% But if the Condition had been that C. during the Term ſhould bol 
Sie. Eliz Part, without the Interruption of B. or his Afligns, if after the Sur- 
13- Like render, A. had interrupted him, B. ſhould not have forfeited his 
oint bb Bond r. 5 ; i 
Popham ; 


of B. 1 Wood's Conv. 315. Doug. 384. 2 Term Rep. 366. 


22E. 4-26. If the Condition of an Obligation be, that the Son of the Obligor ſhall 
Rol. Abr. ſerve the Obligee for ſeven Years, if he tenders his Son, and the Obligee 
(b)'So if he (6) refuſes, it is no F orfeiture. _ | . 

takes him, and after within the Term commands him to be gone, Rol. Abr. 455 · 1 


- 


for that the Obligee ſhould not take Advantage of his own Act. 1 In this Caſe A. was the Abus 


* 


* 


O N DT ION S. ok 


it at the , though this ſaves the Penalty, yet the Principal 22 E. 4+ 26. 
gee refuſes it at the Day : ugh this ſaves he 7. Y * the rincipal ae 
Money (a) muſt be paid; for it ſtill remains a Debt. 7 
d 5 | 3 Co. Lit. 207. 
he 8. P. becauſe the Sum mentioned in the Condition is Parcel of the Obligation; and the Obligee hath 
1 Remedy for it by Law. Cro. Eliz. 755. S. P. (4) And therefore if an Action be brought 
againſt him upon the Obligation, and he pleads the Tender and Refuſal, he muſt alſo plead, that he is 
he vet ready to pay the Money, and tender it in Court. Co. Lit. 207. a —But if the Plaintiff will not 
ſo then receive it; but takes Iſſue upon the Tender, and it be found againſt him, he hath loſt the Money 
nd fix ever. Co. Lit. 207. 2. Hob. 198, 199. Noy 110. N | 
4. But if the Condition of an Obligation of 100/. be for the Delivery of *Page437 
| Corn, Timber, c. Performance of an Arbitrament, or other Act, &c. Co. Lit. 207. 
2 this is collateral to the Obligation, and no Parcel of it; and therefore aa. 
the Tender and Refuſal is a perpetual Bar. 2755 : > 


4. Of the Act of a Stranger. 
- Regularly, -if the Condition be, to be performed by a Stranger, and he Rol. Abr. 
| refuſes, the Obligation is forfeited ; for the Obligor hath taken upon him 452. 


hall that the Stranger ſhall do it. ; : | | 

Ve As if the Condition be, that my Son ſhall ſerve J. S. if he will not, my 22 E. 4 26. - 
8 Obligation is forfeited. 2 : ; b. 

der 


Obligation to C. to ſtand to the Award, and B. alſo, and C. awards A. to b. 


10 ay 10s. to B. who tenders it, and B. refuſes; the Obligor is excuſed (6) > gy 

bees 2 B. is not a mere Stranger, but privy, and fo is the Obligee. ö ss if a 

| i | ecogni- 

ma- nunce, Bond, c. is made to A. to the Uſe of B. conditioned to pay Money, Sc. to B, and B. refuſes, 
Ec. Cro. Eliz. 755. Cro. Jac. 14. | | 

er the be Ds 

5 But if the Condition be, that the Son of the Obligor ſhall marry the Hutt. 48. 

; | Daughter of the 8 if the Daughter of the Obligee refuſes the Son, Winch 30. 
kung yet the Condition is forfeited ; for the Daughter is a mere Stranger, and 3 Bulſt. 30. 
Day tie Obligor hath taken upon him that his Son ſhall marry her. | we” 
nt of Soc if the Condition (c) be to enfeoff a Stranger, who refuſes, yet the = 1 Pas 85 
f bs Obligation is forfeited“. 5 | | e 

Co. Lit. zog. 


deus, where the Condition is that a Stranger ſhall enfeoff a Stranger. Co. Lit. 209. a. 


To be ſure Lord Coke lays down this Doctrine poſitively, yet ſuppoſing that it is ſo at Common 
| Law, Equity would certainly give Relief. 1 


OY 


rm of | If there be a Feoffment upon Condition to enfeoff a Stranger, if the 19 H. 6. 34. 
Ir any | Stranger refuſes, yet the Condition is broken, becauſe the Intent was not ®: _. | 
dr the Feoffee ſhould retain it : 3 
B. al. onee mould TELAIN it. : 1 Leon. 266. 
«cauſe - | fe | F 
5 But otherwiſe it had been if the Condition was to make (4) a Gift in S. P. 
d hold Tail to a Stranger, and he refuſes ; for there the [ntent was that he ſhould 5 
e Sur- | have the Reverſion. ; : 8 . Ts 66 
d his 2 Leon. 222. 


g. p. (4) So if the Condition be, that he ſhall grant a Rent-charge to a Stranger, and he refuſes, 
becauſe intended the Feoftee ſhould retain the Land. Co. Lit. 209. / | FD 


| If the Condition of an Obligation be, that whereas the Obligor and Rol. Abe. 

tall Obligee are jointly -ſeiſed of the Office of the Court of Admiralty, if the 453. 

6 Obligor ſhall permit the Obligee to uſe the ſaid Office, and to take the 2 Leon. 114. 

Profits thereof only to his own Uſe during his Life without Interruption TO 8 

nude by che Obligor, then, fc. although after the Admiral dies, and the Gedb. 47. 
| . wt F new 8. E. and 


- If the Condition of an Obligation be to pay a ſmall Sum, and the Obli- 20E.4. 1. b. 


A. and B. ſubmit themſelves to the Award of C. and A. enters into an 22 E. 4. 25. 


d. P. But otherwiſe if to be made to the Obligee, or to any other for his Benefit. Co. Lit. 209. a. 


: „ 3 ob ; : 


CONDITION s. 


IN new Admiral grants the ſaid Office to a Stranger, (as he ma Law 
S. P. per Cu- he interrupts and ouſts the Obligee, yet if the Obligor el wan | 


riam, and 


ud whether the Obligee alſo, the Condition 1 Is broken. 
the Obligee 
: ena: by Right or Wrong, the Obligor is not to interrupt him againſt his own Bond. 


Co. Lit 208. If A. is bound to (4) B. to pay 100. to C. if 4. tenders ĩt to C. and he 
_ refuſes, the Bond is forfeitedfr. | | 
wiſe if bound to pay it to the Obligee, or his Aﬀens, and « 1 appoints C. to rccve it as his 
n and it is tendered to C. and refuſed by him. Dalſ. 38. | 


* Zee Note, on Caſe of Condition to infeoff a Stranger, ante. 


55 Cd. Elz. If A. diſſeiſes B. and after leaſes to C. 5 Vears, and C. covenants at the 

656. ad- End of the Term to leave and yield up the Tenements well repaired to 4, 
judged: and after B. enters, c. C. is excuſed. - 

*Page438 If the Condition of an Obligation be, that the Obligee ſhall in Michael. 

| mas Term next give-unto the Obligor, Ec. ſuch Releaſe as by the Judge 

of the Prerogative Court ſhall be thought meet, the Obligor ought to pro- 

5 Co. 23- b. cure the Judge to deviſe and direct ſuch Releaſe; for the Judge is a Strang- 

| G Fi. er to the Condition, and the Condition is for the Benefit de Obliger 

716. S. C. and he hath (e) taken upon him to perform i it at his Peril. 


Moor 
Doug. 694. And Cro. Eliz. $64- S. C. cited, & wide like Point, Lit. Rep. 13. Lev. 101, Sid. 
I. path (e) So if the Condition of an Obligation be, that a Stranger ſhall releaſe all the Right which 
hath, or pretends to have in a certain Manor, the abies muſt Er him to make a Releaſe 
4 alto, usb he hath no Right. Sand- 215. - 


Winch 26, If A. leaſes his Land for forty Years, i Rent, and deviſes the 
69. Reverſion to J. S. in Tail, Cc. provided that B. and his Wife ſhall have 
the Rent to their own Uſe till J. S. comes of Age, upon Condition that B. 

and his Wife, within three Months after his Death, enter into a Bond to his 


Overſeers for the Payment of 340. per Ann. in ſuch Penalty as his Overſeers, 


ſhall adviſe, and A. dies, B. and his Wife muſt i Notice of this to the 
Overſeers, and at their Peril procure them to adviſe. _ 


CONSTABLE. 


(A). Vow choſen and nm 438. 

(B) Who are obliged to ſerve. 440. 

(C) Of their Power and Duty in acting without 
any Warrant from a Juſtice of the Peace. 441. 
(DD Of their Power and Duty in executing ſuch 
ME Wada 


„ | (4) Yow 
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(A) Now choſen and appointed. 


Onſtables appear to have been Officers of great (a) Antiquity ; 
for by the Laws of King Alfred, the Freemen were to digeſt 
themſelves into Decennaries and Hundreds, and every ten Free- . . 
holders choſe an annual Officer, whom they called Conſtable, Bor- 
holder, Tithingman or Headborough, as Head of the Decennary ; theſe, 
in every Hundred where there was a Feudal Lord, were ſworn in, and *Page439 
admitted by the Lord or his Steward in his Leet; but where there was no 
ſoch Feudal Lord, the Sheriff in his Torn had the ſwearing and placing of or the High 
them in; alſo if there was no Feudal Lord of the Hundred, an annual Conſtable of 
Oficer was choſen, who was to preſide over the whole Hundred, who was England, 
called the High Conſtable ; but if the Hundred was Feudal, as it often 2% Fitle 


— 


antiently was, then ſuch Lord of the Hundred adminiſtered the Office 2 : 7 
himſelf, | "3 Io 


wal. (a) Were before the Statute of Wincheſter. 2 Hawk. P. C. 61. 4 Inſt. 267. Vide Sam- 
wr's Antiquities Canterbury. Lamb. Conſtable 8. Vide tat. 13 & 14 Car. 2. c. 12.——By Com- 
mon Law, they are to be choſen by the Leet or Torn. 4 Inſt. 265,——And by 2 Hawk. P. C. 62. 
it is difficult to determine to whom the Power of chuſing them doth of common Right belong ; for by 
Dalt. Sheriff 400. Rol. Rep. 34. both High and Petty Conſtables are to be choſen and appointed by 
the Sheriff in his Torn; and by 2 Jones 212. Lamb. Conſtable 8. Salk. 175. pl. 1. 2 Salk. 502. 
fl. 2. 5 Mod. 124. 11 Mod. 215. 12 Mod. 88, 115, 180. Comb. 351. Skin. 635. pl. 4. 669 
pl. 6. Ed. Raym. 69. They are to be choſen by the Decennary ; but it ſeems clear, that * — 
a Conſtable is to be choſen by the Sheriff or Decennary, yet he is to be ſworn and placed in his Office 
by the Sheriff, * as being Judge of the Court. Alſo it ſeems certain, that a Cuſtom either Way is 
god. 2 Hawk. P. C. 62. And that a Sheriff or Steward, having Power to place a Conſtable in 
his Office, have by Conſequence a Power of removing him. Bulſt. 174. 2 Hawk. P. C. 63. 


— — N vo" 


* See poſh. 439 ·ÄO „„ 


It ſeems by the better Opinion, that a Cuſtom in a Town, that the Sid. 42 1 
Inhabitants thereof ſhall ſerve the Office of Conſtable by Turns, is good, 2 Hawk. P. iy 


now to be diſputed, taken upon them not only to ſwear Conſtables who amy vl 


| 180, 187. 
Conſtables, where none have been ſworn at ſuch Courts, through the 3 


Neglect of the Sheriff or Lord, and alſo to (5) diſplace thoſc who have 2 Jones 212. 
been ſo choſen; and this Point has been carried fo far as to allow the Allen 78. 
deſions of the Peace to ſwear one Conſtable who had been elected at the _ V 
Lect, and unduly rejected by the Steward, who had ſworn another in (5) Salk. 
lis Place. Ee ; | | 176. pl. 2. 
| 2 Stra. 798, cont,” Bulſt. 174 


* ME us alli «a. * 1 * ” JW 
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And by the 13 & 14 Car. 2. cap. 12. par. 15. reciting, That the 
„Laus and Statutes for apprehending Rogues and Vagabonds had not 
been duly executed, ſometimes for want of Officers, by reaſon Lords of 
* Manors do not keep Court-Leets every Year for _—_ of them; it is 
enacted, „That in caſe any Conſtable, Headborough or Tithingman, ſhall 
die, or go out of the Pariſh; any two Juſtices of the Peace may make 
* and ſwear æ new Conſtable, Headborough or ye e until the ſaid 
© Lord ſhall hold a Court, or until next Quarter- Seſſions, who ſhall ap- 
e | | | « prove 


2 


* : . « 

| EONS TFT ASE £ 
* prove of the ſaid-Officers ſo made and ſworn as aforeſaid, or appoint 
« others, as they ſhall think fit; and if any Officer ſhall continue above 2 
% Year in his or their Office, that then in ſuch Caſe the Juſtices of the 
4 Peace in their Quarter-Seſſions may diſcharge ſuch Officer, and may put 
« another fit Perſon in his or their Place, until the Lord of the Manor fal 

e hold a Court as aforeſaid.” FE EW | 
The Caſe of The Juſtices of the Peace of the County of Northampton, at their 
the Conſta- General Seſſions choſe a Conſtable for Holmby, and for not coming in tg 
ble of ß take the Oath, proceeded againſt him; which proceedings being removed 
25. 8. C. by Certiorari into B. R. it was moved on Affidavits, that there had not 
2 Keb. 557. been a Conſtable there for fifty Years before, that he might be diſcharged, 
8. C. alledging likewiſe, that Halmby was a privileged Place, and that all the In. 
1 habitants were the Duke of York's Tenants: But the Court held, that they 
(z)Thatthe (2) could not Diſcharge him on Motion, and ſaid, That they muſt deter. 
Court of mine the Matter by Action of falſe Impriſonment, or ſome other Way, and 
King's inclined ſtrongly, that he could not any Way be diſcharged; for per Cur, 
is wt : Though originally Conſtables were choſen in Leets, yet the Conſtable being 
P . te pr an Officer, whoſe Duty is to keep the Peace, the Juſtices may chuſe him 
ordering an In Caſes of Neceſſity; as in the Hamlets about the Jer, the Juſtices, by 
inferior Ju- reaſon of the Increaſe of Buildings, where there was formerly but one Con- 


_ niſdiQtion to ſtable, did chuſe five; and it was ruled they might do ſo; and they ſeemed 
| _—_ » "7c to incline, that though formerly there had been none, yet they might chuſe 


# 


B. 473. 


"4 


- 
4 


one if they ſhould think it convenient. | | 
fen Conſtable, and of awarding a Mandamus where it ſhall be neceſſary. Vide Rol. Abr. 636. 
2 Rol. Rep. 82. ; 2 Hawk. P. . 65. | N 5 ; 


*#Page440 A Perſon duly elected Conſtable refuſing to take upon him the Office, 

| may, if preſent, be (a) fined by the Court; and if abſent, on having a 
certain Time and Place appointed him for the taking of the Oath before a 

= Car. Juſtice of Peace, may,.after Notice of ſuch Appointment and Preſentment 

Kat. at the next Court, be amerced. 5 5 

5 Mod. 130. Salk, 175. pl. 1. Ld. Raym. 69. 8 Co. 38. (a) But cannot be lawfully com- 

mitted without more. 2 Hawk. P. C. 64. 1 Eſpinaſe Dig. 414. 


= Hawk. P. Alſo in either Caſe he may be indicted, either before Juſtices of Oyer 
C. 64 and Terminer, or at the Seſſions of the Peace; but ſuch Indictment ought 
* 6 Naos to ſet forth the Manner of every ſuch (5) Election, Appointment, 


Barnard. K. (e) Notice and Refuſal, and Before (4) whom the Court was holden. 


2x Mod: 215. 12 Mod. 180. See Caf. 480. (5) That it is inſufficient to ſay in general, that 
the Party was debito modo elettus, or Legitime electus. 5 Mod. Rep. 96, 129. ee (e) That 
the ſpecial Circumſtances of ſuch Notice muſt be ſet forth. Allen 78. 5 Mod, 96, 130. Keb. 418. 
adjudged “. (4) Mod. 24. wide 2 Sand. 290. e | 


* — — 


= 


o Sed qu. if alledging that he had due Notice is not ſufficient. 


Keb. 416. © Neither is an Indictment for not finding a ſufficient Perſon to ſerve the 
2 Hawk. Office of Conſtable good, unleſs ſuch Indictment ſhew that the Party re- 
F. C. 64. fuſed to ſerve it himſelf. | 1 
Penalty on Conſtable neglecting to provide Waggons, &c. for the Army, 
30 Geo. 2. cap. 6. ſe. 41. Or for the Mariners, cap. 11. ſed. 25. Or for 
. the Militia, cap. 25. ſect. 50. For taking Money to excuſe from quarteting 
| See fur- Soldiers, cap. 6. ſect. 66. Or Mariners, cap. 11. ect. 9. || 
ther the | DEL IS 
Table to the Statutes, Tit. Corftables 1 


(5) Who 


JF 


(B) Who are obliged to ſerve. 


I ſeems agreed, that all (e) ſworn Attornies, and all (/) other Officers Vide Tied 
whoſe Attendance is required in the Courts in Meſtminſter-Hall, are not P by: 
obliged to ſerve or execute any inferior Pariſh Office, and that where they (e) Ne 155 
are choſen, though by a (g) particular Cuſtom, with reſpect to their Eſ- March 30. 
rates or otherwiſe, they may have a Writ of Privilege; for no Cuſtom ſhall Oro. Car. 

be intended to be more antient than the Uſages of thoſe Courts, and there- 3% 


fore ſhall give Way to them. (f) That 


5 | | raiſing 
Bariſters at Law, and the Servants of Members of Parliament, have the ſame Privilege. Mod. 22. 


2 Keb. 578. Mod. 13. (Cg) 2 Keb. 508. Cro. Car. 389. Lev. 265, 266. 2 Hawk. P. C. 64. 


So if an Alderman of Londen has an Houſe at D. in the County of E/ex, Alderman 
and he as an Inhabitant there 1s choſen Conſtable, yet he is not compellable iy TO 
to ſerve, for that as an Alderman he is bound to be preſent in the City, ge. 5. 


85. ö 
for the good Government thereof. = Ry 


But a Captain of the King's Guards being preſented to ſerve as Conſta- vide Keb. 
ble, in Purſuance of a Cuſtom in reſpect of his Lands in a Town, cannot 40g. 
claim this Privilege; for though by his Office he is bound to a Perſonal Sid. 272, 
Attendance on the King, yet ſuch Office being of late Inſtitution, ſhall 355+ 
not prevail againſt an antient Cuſtom. . 1 | _—_— 3 

vet if ſuch an Officer, or a (5) Gentleman of Quality, who hath no . 
ſuch Office, or a practiſing Phyſician, be choſen Conſtable of a Town, 2 Hawk. 
which has (i) ſufficient Perſons beſides to execute this Office, and no ſpe- 0 f 58 
cial Cuſtom concerning it, perhaps he may be relieved by the King's Bench 3 


N 439. cont”. 

i ; 2 Keb. 578. 
(i) But no Privilege can exempt fitting Perſons from ſerving the Office of Conſtable, where there are 
not ſufficient beſides them to execute it. 2 Hawk. P. C. 63. Sid. 272. Keb. 933. Vide Title 


Privilege. 2 Bl. Rep. 1126. 1 Com. Dig. 450. Doug. 538. 2 Hawk. P. C. 100. 1 Term 
Rep, 686. 2 Term Rep. B. 404. 1 


By the 5 H. 8. cap. 6. The Wardens and Fellowſhip of Surgeons in- de 2 Keb. 
« franchiſed in London, and all Barber Surgeons admitted and approved 578. 
according to the Statute made in that Behalf, not exceeding the Number 
„of Twelve, ſhall be diſcharged of Conſtableſhip and Watch, &c. : 

* By the 32 H. 8. cap. 40. The Preſident of the Commonalty and *Page441 
« Fellowſhip of Phyſic in London, and the Commons and Fellows of the —_ 
* ſame, hall not be choſen Conſtables in the City of London, or Suburbs 
*« of the ſame, Fe.” - | 

By the 6 H 7 W. 3. cap. 4. © All Perſons uſing the Art of an Apothe- 
* cary, who have been brought up and ſerved as Apprentices in the ſaid By 10 & rx 
* Art for ſeven Years, according to the Statute of 5 Elix. cap. 4. ſhall W. 3. c. 23. 


be freed and exempted from the Office of Conſtable.” i hos 


2 775 8 of a Felon to 
Conviction, or the Perſon to whom he ſhall aſſign the Certificate thereof, ſhall be diſcharged from 


the Office of Conſtable. By 30 Geo. 2."c. 25. ſ. 23. a Perſon ſerving for himſelf as a private Man in 
the Militia, ſhall during ſuch Service be exempted from the Office of Conſtable. . 


4. was indicted for not taking on him the Office of High Conſtable ; 2 Show. 75. 
ind the Queſtion on a ſpecial Verdict was, Whether a Tenant in Antient The King 
Demeſne may be made Conſtable of an Hundred, which reaches farther and Berceſ- 
tian the Demeſnes ; and it was adjudged that he might. | 2 


[By 31 Geo. 2. c. 17. J. 13. None are to be Conttables who are ſixty- Vent. . 


$, 2 ad- 
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(c) Of their Power and Duty in acting without 
anp Warrant from a Juſtice of the « Fig | 


2 Hawk. P. 8 Conſtables were originally inſtituted for the better Preſervation of 
C. 61, 62. the Peace, they may by the Common Law arreſt Felons, and all 
i ſuſpicious Perſons that go abroad in the Night and fleep by Day, or 

£24 4 to Bawdy-houles, or keep ſuſpicious Company. 


| Alſo by the (a) antient Common Law, the Conſtable was to Preſent at 
(a) Lamb, the Torn or Leet all thoſe within his Precinct who were not admitted into 
Conſtable 5, ſome Tithing, and who had not fworn to the King's Allegiance ; and it 
6. 45E: 3-ſeems, that by (5) the Law in Uſe at this Day, he ought to preſent (e) 


2 Ctompt. all Offences inquirable in the Torn or Leet. 
alt. Sheriff | | 5 

TY See Raft. Ent, 151. (e) Vet in the Oath ſet down byKitchen 47. he only ſwears to preſent 

all Bloodſhed, Outcries, Affrays and Refcouſes done within his Office, | ES. 


* 


* 


Inf. 158. A Conſtable is not only impowered, as all private Perſons are, to part an 
P. C. 135. Aﬀray in his Preſence, but is bound at his Peril to endeavour it, not only 
Lamb. 132. by doing his utmoſt himſelf, but alſo by demanding the Aſſiſtance of others, 
Dalt. c. 8. hich they are bound to give him under Pain of Fine and Impriſonment. 
And it 1s ſaid, That if he ſees Perſons actually engaged in an Affray, 
Lamb. 9 5 whether the Violence were done or offered to another, or even to himſelf, 
us ie te or ſee them upon the very Point of entering upon an Affray; as where one 
23, 36. threatens'to beat another, Wc. he may either carry the Offender before a 


Cro. Eliz. Juſtice of Peace, in order to his finding Sureties for the Peace, &c. or may 


375» impriſon him himſelf a reaſonable Time till the Heat be over, and aſter- , 
E. 4 nn, * wards detain him till he give ſach Surety by Bond ; but he ſeems to have 
. 5 2 no Power to commit the Offender in any other Manner, or for any other 6 
10 E. 4. 18. Purpoſe, for he cannot commit him to Gaol till he ſhall be puniſhed; 
H. 7. 6. a. neither ought he to lay Hands on thoſe who barely contend with Words, 
avil 97- without any Threats or Perſonal Hurt; but all he can do in ſuch Caſe is . 
= Rep. to command them, under Pain of Impriſonment, not to fight. ; g 
5 3 adviſable for the Conſtable to carry the Offender immediately before a Juſtice of the 7 
Dalit. c. 8, If an Affray be in a Houſe, the Conſtable may break open the Doors 0 
67. to preſerve the Peace, and if Affrayers fly to a Houle, and he freſhly 
#3 E. 4. 9. a. follow, he may break open the Doors to take them. 8 J 
7E.3-12.d. But he cannot of his own Authority compel a Man to find Sureties, 0 
| "= 75 5 who is delivered into his Hands, as having broken the Peace in his Ab- pe 
. oo ſence, but ought to carry him before a Julitice of the Peace; neither can 
- #Page442 * he arreſt a Man for an Affray out of his View, without a Warrant from pe 
Lamb. 133. A Juſtice of the Peace, unleſs a Felony were done, or likely to be done. ki 
Cera. lie, ©? Fan us | 
1 1 8 105. 1 Hawk, P. C. 269. 2 Hawk. P. C. 97. Doug. 359- wh 
6 f : Ve 
Moor 284, If a Conſtable ſee a Perſon expoſe an Infant in the Street, who refuſes to 1 
2 Hawk. P. take it away, he may lawfully apprehend and detain ſuch Perſon till he or jed 
C. 77. And ſhe ſhall conſent to take Care of it. | | the 
ſo may apci- 151 „ {ul 
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CONSTABL x. 


D) Of their Power and Duty in executing the 
A Warrants of Juſtices of the Peace, 


S: the Conſtable is the proper Officer to a Juſtice of Peace, he is (a) 5 Mod. 
bound to execute his Warrants. Hence it hath been (a) reſolved, 130. 
that where a Statute authorizes a Juſtice of the Peace to convict a Man Salk. 175. 
of a Crime, and to levy the Penalty by Warrant of Diſtreſs, without? 
ſaying to whom ſuch Warrant ſhall be directed, or by whom it ſhall be ) Salk. 
executed, the Conſtable 1s the (5) proper Officer to ſerve ſuch Warrant, 4 In 
and indictable for diſobeying it. a 755 - 78 e 
Yet in as much as the Office of Conſtable is wholly Miniſterial, and no Rol. Abr. 
way Judicial, it ſeems that he may appoint a Deputy to execute a War- 591. 
rant directed to him, when by Reaſon of Sickneſs, Abſence or otherwiſe, Moor 845. 
he cannot do it himſelf, but without ſome ſuch ſpecial Cauſe a Conſtable IO" 


cannot make a Deputy. 3 Bulſt. 77. 


| | 5 5 | Dalt. c. x. 
8. C. Rol. Rep. 274. Sid. 355. Lev. 233. March 30. 2 Keb. 309, 321. 


If a Warrant be directed generally to all Conſtables, no one can execute 


it out of his own Precinct; but if it be directed to a particular Conſtable by Salk- 276. 


Carth. 508. 


Name, he may execute it any where within the Juriſdiction of the Juſtice. 74, Raym. 


- 


A ſworn Conſtable in executing a Warrant need not ſhew it to the Party, 6 Co. 54. 


although he demand a Sight of it; but in making an Arreſt he ought to 9 Co. bg. 


acquaint him with the Subſtance of it. 5 1 th D 
An unlawful Arreſt without a Juſtice's Warrant, cannot be made good Fitz. Bar. 


by a Warrant taken out afterwards. 2᷑48. 
; 8 | 8. I | Crompt. 
If the Conſtable, after he hath arreſted the Party by Force of a War- 2 Keb. 705. | 
rant, ſuffer him to go at large on his Promiſe to return again, he (c) can- 8 
not, by Force of the ſame Warrant, arreſt him again. jy og of 
: N 8 2 Keb. 206. 


Perſon before a Juſtice, to anſwer ſuch Matters as ſhall be objected againſt 7 5 


And how far 


their Duty ; and the Liberty of the Subject ſeems ſufficiently ſecured by © Kn 9- 


may execute 


| a general Warrant to a general Seach for Felons or ſtolen Goods, 2 Hawk, P. C. 52. 


17 1 0 1 


4 545. 
Salk. 378. pl. 23. 5 Mod. 446. 
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| | Conftables to plead the general Iſſue, and as to their Colts, wide 7 Jac. 
1: c. 5. and 21 Fac. 1. c. 12. %% Po bv >. 1} BR 

No Action is to be brought againſt a Conſtable, till Demand of 
of the Warrant, and the ſame hath been refuſed or neglected for the 
Space of ix Days after ſuch Demand, 24 Geo. 2. c. 44. J. 6.] 


= + COPARCENERS. 
„„ 1 e enary theſe Things to be conſidered. 


(A) The Natuze and Reaton of tuch Juheri- 
- TaAnce. 443. | 


8) The Natuze of ſuch Eſtate, both in reſpet 
bbpl theiz own Actions, and Ac ions bzought by 
Sitzangezs. 444 TN 
() Of a Partition, when the Things aze divi- 
. dable oz intire, and the Manner thezeof. 445. 


ed D) 1 Partition by the Wzit de Partitione faci- 
| enda. 450. 5 N 
(E) Ot Hotchpot, and the Natuze and Jucidents 
ok this Kind of Partition. 452. 
(F) Of the Natuze and Incidents of theiz Eſtate 
aktez Partition made. 453. 5 


Feen 1 . 


i TS 


— 


75 (AJ Of the Nature and Keafon of ſuch Jnhezitance. 


' Brafton, ib. I F one ſeiſed of an Eſtate of Inheritance die, leaving only Daughters, 
2. c. 30. | | Siſters, Aunts, or other Females of Kin in equal Degree, and the 
Co. Lit. 241+ Eſtate deſcends tovany of theſe, they are ſaid to hold in Coparcenary, 
and to make but one Heir to their Anceſtor. | | 
0. U. II this In ritance ſometimes the Deſcent is in Capita; as where a Man 
j 164. b. bath Iſſue, to Daughters, and dies, the Deſcent is in Capita; therefore 
( This came Each ſhall inherit alike; and ſometimes the Deſcent is in Stirpes ; as if 2 
over to us Man hath Iſſue two Daughters, and dies, and the eldeſt daughter hath 
from the Iſſue three Daughters, and the youngeſt one Daughter; all theſe four 
and they ſhall inherit, but the Daughter of the Youngeſt ſhall have as much u 
took the the three Daughters of the Eldeſt, [87 7d | 
Deſcent in | | | . 
Stirper for this Reaſon; that the Child was intitled to his Portion by the Law of Nature during tb 
Father's Life, though he was not to poſſeſs it, or be a compleat Heir according to the Civil Lav i 
the n Death; and that founded the Fiction, that the Children ſhould ſtand in the 


F 4. FES - e S on ky 


SS. 


\ 
f 


e r An en N 1 Ss 
If a Man hath Iſſue two Daughters, and the eldeſt hath Iſſue ſeveral co. Lit. 164. 
Sons and Daughters, and the youngeſt hath Iſſue ſeveral Daughters; the b. 
eldeſt Son of the eldeſt Daughter ſhall only inherit Big Anceſtor ; but all 
- the Daughters of the Youngeſt ſhall hold their Mother's Moiety in Co- 
rcenary with him. „„ | 
If a Man ſeiſed of Lands in Fee hath Iſſue two Daughters, and one 
of them is attainted of Felony, and the Father dies, both Daughters 
being alive, one Moiety ſhall deſcend to the innocent Daughter, and the 
„other Moiety ſhall Eſcheat ; but if a Man make a Leaſe for Life, Re- *Pageg44 
mainder to the right Heirs of A. being dead, who hath Iſſue two Daugh- 
ters, whereof one 1s attainted of Fans, it ſeems the Remainder is not Co Thos 
good for a Moiety, but void for the Whole. „ 
ID . ſirſt Caſe the 
Lord by Eſcheat muſt make a Title to deveſt the Eſtate, which was once lawfully veſted in the Anceſ- 
tor, which he cannot do, becauſe there is no Defect in this Caſe, ſince the Anceſtor may be legally 
repreſented, and the innocent Daughter may legally repreſent; and therefore there can be no Title in' 
the Lord to evict that Moiety, though he has Title to the Moiety of the offending Daughter, who after 
her Crime can repreſent no Man; but in the ſecond Caſe the Siſters are to make Title to the Remain- 
der, which they cannot do, becauſe, to make Title. to the Remainder, they muſt bring themſelyes 
within the Words of the Donation, and the innocent Daughter cannot take upon her the Character of 
an Heir alone, fince they both make but one Heir to the Anceſtor, and both cannot join, becauſe one 
is attainted and incapable of that Character. | 


TS 


(z) The Nature of ſuch Eſtate, both in reſpect 
of their own Actions, and Actions bzought by 
Stzangezs. | | 


Arceners, in reſpe& of their Anceſtor, make but one Heir ; and Co.Lit. 64. 
therefore, to recover the Poſſeſſion of their common Anceſtor, they 
ents muſt join in the Præcipe; ſo when they come into Poſſeſſion before Parti- 
tion, they are ſeiſed of an undivided Poſſeſſion though having a Right to 
a Writ de Partitione facienda, they have a Right to ſever and divide the 
Poſſeſſion that before was joint in them. | 85 

In Replevin, the plaintiff declared for taking of Bricks, c. and the , 110d. 1 47. 
Defendant made Conuzance as Bailiff to one Son Bennet and Grace his oy Raym. 
Wife, ſetting forth, That one Simon Bernet was ſeiſed in Fee of the Lands, 64. pl. 1. 
Vc. and made a Leaſe thereof for forty Years, rendering Rent, and died, Skin. 596. 
nd the Lands deſcended to his Daughters and Co-heireſſes, one whereof Mich: 7 n. 
married the ſaid Jobæ Bennet, and the other was the Counteſs of Faliſbury, 33 2 
and ſo made Conuzance for a Moiety of the Rent; and upon Demurrer Page. 
Judgment -was 2 for the Plaintiff, becauſe one Coparcener cannot Carth. 364. 


make Avowry for a Moiety of the Rent before Partition, though they 5, C. adjudg- 
have ſeveral Inheritances. | 85 7 | - Fries it - 
Cur', That 


when one Siſter diſtrains, the ought to avow in her own Right, and alſo as Bailiff to her other Siſter, 
for the intire Rent. Salk. 390. S. P. adjudged between Stedman and Bates, where it is ſtated, That 
the Defendant made Conuzance as Bailiff to the Counteſs of Seliſoury. 


If Co-heirs are diſſeiſed before Partition, their poſſeſſory Action mult be Co. Lit. 164. 
joint, for their Remedy muſt follow the Nature of their Poſſeſſion, and. _ | 
that being joint, it muſt be joint too; but if they had made Partition be- 3 <>: 790 
fore the Dilkifin then their Poſſeſſions would have been ſeveral, and then e Pre. 


they (1) 


— 


, ER 
2 Yet, after they could not have recovered by a joint Præcipe, or on a joint Demiſe 
Partition in an Ejectm ent. VV 
N one alone / x | | . "af eps See 5 5 

may bring her Ejectment, declare for the Whole, and recover what ſhe is intitled unto, or declare 
for her own Part, and recover accordingly. : ü 


Co. Lit. 164. But there is a Difference between an Action Poſſeſſory and an Action 
A. Droiturel ; for though the Poſſeſſory Action be joint, becauſe it follows the 
Bro-Tit-Se- Nature of the Poſſeſſion, which was joint, yet the Proirurel Action mu! 
(1) Winder be ſeveral, where the Right deſcending was ſeveral; as if two Coparcener, 
in Alion 43. be diſſeiſed, and each dies, having Iſſue, each of their Iſſue muſt have 

But where a ſeveral Præcipes, becauſe in their DProitural Action each of them counts 

"ouſt Right on the ſeveral Right deſcending from their ſeveral Anceſtor, and not from 
8 the joint Poſſeſſion their Anceſtor enjoyed. . 
common | | 3 5 = 
Anceſtor ; as where a Man is diſſeiſed and leaves two Daughters, there they muſt both join in an 
Action, and ſo muſt their Iſſue, if they die before Recovery of their Right, becauſe their Remedy 
muſt follow their Right. Co. Lit. 164. a. f £5 | 


*Page445 Two Parceners in Tail alien and die, leaving Iſſue, the Iſſue of each 
Bro. Tit. Co- ſhall have a ſeveral Remedy, and when one of them recovers, the other 
par. (2). cannot enter with him, becauſe the Alienation of their ſeveral Anceftors 
| amounted to a Partition; for by ſuch Alienation each conveyed diſtinctly 
and ſeparately that Moiety which belonged to her, and ſo broke and 
divided the Eftate. | 1 | 
Co. Lit. 164 Though Parceners, before Partition have one intire Freehold in reſped 
4 of any Stranger's Præcipe, yet to many, Purpoſes among themſelves they 
have in Judgment of Law ſeveral Freeholds; for each Parcener, where 
there are two of them, has really but a Title to a Moiety of the Land, and 
1s not, as in Caſe of Jointenancy, ſeiſed per my & per tout; the ſame Law 
holds where there are more Parceners, for in ſuch Caſe each has but a Title, 
in Judgment of Law, to her Proportion; therefore Parceners may enfeoff 
: each other of their Share, as well as convey it to Strangers. | 
Co. Lit. 164. The Parol ſhall demur during the Minority of one of the Daughters, 
Pots becauſe both of them muſt be in Court, to demand, as one Heir to their 
Anceſtor, and the Infant cannot appoint an Attorney to continue the Suit 
in Court for her. | | 
' 2 Rol. Abr. If one Coparcener enter upon the Diſcontinuance of their Anceſtor, 
254 and is afterwards diſſeiſed by him, and thereupon brings an Aſſiſe, and 
And. 243. recovers by falſe Verdict, the other Coparcener may enter and hold in 
| Coparcenary with her; for though the Action was not well laid, yet ſhe 
recovered as Heir to the common Anceſtor, and conſequently under that 
Title, which is common to both the Parceners, ſince they both make but 
5 one Heir to the common Anceſtor. ä 
And. 242, So if two Parceners bring a Fermeden, and one of them is ſummoned 
243. and ſevered, and the other recovers a Moiety, and enters by Execution, 
Bro. Lit Co- the ſevered Parcener ſhall enter with the other, and enjoy the Land in Par- 
Pare (a). cenary, for the Severance is only an Order of the Court for diſuniting joint 
| Intereſts, when one of the Parties is negligent in proſecuting or defending, 
| | and not a Diſheriſon ; therefore the ſeveral Parcener may well enter int 
iz | the Land which the other recovers as Heir to the common Anceſtor, fince 
- both make but one Heir to him ; otherwiſe if the Perſon ſummoned and 
ſevered releaſes or aliens her Part, for then ſhe has departed with all her 
Title to the Inheritance, and conſequently can never pretend to any Share 
in an Intereſt which ſhe has thus conveyed away to another. if 
[Parceners ſhall join in nd of Mortdancefter, though in different De- Dat 
grees. St. Gloc. 6 Ed. 1. c. 6.] L . 
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COP AR C EN E R S. 


(C) Of Partition, when the Things are dividable 
oz intire, and the Manner thereof, 


 Villein is an Inheritance individable in its own Nature; yet if he Co. Lit. 164. 
deſcend to Coparceners, the Profit of him may be divided; as one b. 

of them may have the Service of him one Day, one Week, or the like, 
and the other another Day, Week, Sc. 5 

So an Advowſon is in itſelf intire; yet in Effect the ſame may be divided co. 
between Parceners, for they may agree to preſent by Furns; however, b. 
this was held only a Partition of the Preſentation, for the Advowſon con- 2 Rol. Abr. 
tinved in the Right of Coparcenary, and they muſt all have joined after 255. If a 
ſuch Partition in a Writ of Right of Advowſon; bat ſince the Statute 7 ar en 8 
A. c. 18. + their joining does not ſeem neceſſary. Vide Com. Incom. 72. F oils 


Lit. 164. 


Manor to 
; 185 1 which an 
Adrowſon belongs, without Mention made of the Advow ſon, it ſhall remain in common among them! 
F. N. B. 62. | | | | 


— 


1 By this Statute where Partition is made to preſent by Turns, each ſhall be ſeiſed of a ſ:parate 
Fate, 1 Re 4. 


A Rent-charge is partible among Co-heirs, and by the Act of Law *Page446 
the Tenant is ſubject to their ſeveral Diſtreſſes, which is no Injury to him 
if he punctually diſcharge his Duty, ſince he is not thereby burthened Co. Lit. 164. 
with an Increaſe of Rent. | Z 
Reaſonable Eſtovers, as Houſe-bote, Hay-bote, c. appendant to a co. Lit. 165. 
Freehold, Corody in certain, granted to a Man and his Heirs, a Piſcary a. 
in certain, or Common ans Number, cannot be divided between Co-heirs, 
becauſe a Partition of them would inlarge the original Grant beyond the 
Intention of the Grantor, and likewiſe prove a greater Charge than was 
originally intended to the Tenant of the Soil; but the Manner of enjoy- 
ing them among Co-heirs, is commonly ſettled in the following Method. 
IH any other Inheritance deſcends to them beſides, then the Eldeſt only 
ſhall take them, and the Reſt ſhall have a Contribution or Allowance in 
Value out of the other Inheritance which deſcended to them ; but if no 
other Inheritance deſcended to them, then one ſhall take the Eftovers, 
Picary, Ic. for a fixt Time, as a Month, a Year, Cc. and the other 
for the like Time after, which will effectually ſecure the Owner of the 
vol from any Prejudice; or in Caſe of the Piſcary one may have the 
firſt Fiſh, the, other the ſecond, c. or one of them may have the firſt \ 
Draught, and the other the ſecond, &c. 
5o in Caſe of a Park or Mill which cannot be divided, the one to have 2 Rol. Abr. 
tie firit Beaſt, the other the ſecond, c. and in Caſe of the Mill, the 255. 
one to have it for a Time certain, and then the other for the like Time; Co. Lit. 165. 
or the one to have the firſt Toll fiſh, and the other the ſecond. c. 35 
if there are three Coparceners of a Manor who make Partition, each 55 
ſhall have a Manor and Court-Baron within her Purparty. ns 5 a 


- | derſtood of a 
Partition before the Statute of Quia Emptores; for though that Statute allows of the Creation of a 


Rent to make Partitions equal, yet it will never allow the Efection of new Manors by Partition 
nate of an old Manor, fince ſuch Partitions, as appears, may be equal without ſuch new Creations. 
Dar, 6x, 2 Rol. Abr. 257. 6 Co. 69. 


If an Earl hath his Dignity to him and his Heirs, and dies, leaving only Co. L 6 
Daughter, the Dignity ſhall deſcend to the Daughter; for it ape Hr * ok: 
o the original Intention of the Grant, to devolve it on ſuch ſingle Perſon; , 3 HOW. 

: : | but „ Coils 


— 


rr 
2 
Lg Ay 


1 
** 
71 
: 
5 4 
AY 
x 
L 22 
had 
AE. 
"N35 
k x 
4 *Y 
BE | 
34 
e 
"of 
_ 
1 
"a: 
1 
Ge 
6 £8 
8 
; 1 
V 
35 
1 
1 
* X 
” 
& 4 \ 
bs. 
__ HR 
q * 
: [TY 
1 
* . * 
1 
1 Ts 
1 
2 SIT. 
"REES 
CT. $ 
11 
ol © % 
. SF... 
5 7 
; * 
1 5 1 
. 
1 
8 
; * 
91 
34 
ERS 
F ln: - 
1 
* 13 N 
1 1 
15 3 
> 2 
4 
$344k) 
A 
5 
? FY 
L105 
1 
14 2 
"RES 
* 1 
: 44 
8 T4 
$25 
1 
1 3 
{FS 
1 
f 3 
q "Ia 
#12 8 
4 x 
: * 
S 1 
4 
1 
1 3 <a 
: 1 
9 
£ * 
N 1, 
38] 
— i 1 
; -_ 
| IE 
174 
*. 
. 
5 
+ DI, 
þ 14 
: - 
f % 
. "7 
| + 4 
: by. 
. 
1 
q v.54 
i b 
C Y 
4 
/ 4 
B * 
FR 
N 4 
+ 2 
tis 
4 24 
* u1 
3 
«| 
* 
+ 4 
j 3 
4 : 
+ C 
is 
1 2 
3 1 
$ 
* 
* 
75 2 
7 
Ro 


> - 
2, 0 : « 
. I Le I Sf 
——_— 7 7 7 4 „ a7 
28 * bv & _— 4 2 LOR 


ET 


F 


; ©: 0+P AR CAE NE RB 
but if there had been ſeveral Daughters, though the Poſſeſſion of the Earl. 
dom, like other Lands, ſhould be divided ug them, yet the Digni 
itſelf ſhall return to the Crown, who may confer it on which Daughter 

it pleaſes; but no Partition can be made of it between the Daughters, 
becauſe it is not partable in its own Nature ; for that would be to make 
ſeveral Honours out of one, contrary to the Grant; and the eldeſt alone 
cannot have it, becauſe all make but. one Heir ; therefore, to prevent 
TE Diſputes, it returns to the Crown from whence it proceeded. _ 

Co. Lit. 165. But there is a Difference between a Dignity or Name of Nobility, and 
aan Office of Honour; for if a Man holds a Manor of the King to be High 
Conſtable of England, and dies, having Iſſue two Daughters, this Office 
ſhall not return to the Crown; for if it ſhould return to the Crown the 
Manor muſt go with it, which would deſtroy the Grant itſelf; therefore if 
the eldeſt Daughter marries, her Huſband ſhall exerciſe the Office alone, 

| and beforegger Marriage it ſhall be exerciſed by ſome ſufficient Deputy. 
Co. Lit. 165. If a Caſtle, uſed for Defence of the Realm, deſcend to two or more 
a. Co- heirs, this ſhall not be divided, becauſe that would expoſe it to the 
2 Rol. Abr. Circumvention of Enemies, when the Garriſon was under diftint 
254. Ace- Intereſts and Powers; but a Caſtle deſigned only for private Uſe may be 


bs i 4-57 Ig divided, becauſe none of theſe Inconveniencies will follow. 


80 i 


Lit. 164. b. A Reverſion may be divided, viz. That one ſhall have the Reverſion of ſo many Acres, 
and the other the Reverfion of other” Acres. F. N. B. bz. | 


*Page4z7 A. ſeiſed of the Manor of D. in Fee, by Indenture inrolled bargains, 
Co. Lit. 164. Ce. the ſame to B. in Fee, provided always, and the ſaid B. does cove- 
b. 165. a. nant, c. to and with the ſaid A. his Heirs and Aſſigns, that he the 
Lord Mont- ſaid A. his Heirs and Aſſigns, may dig for Ore in the Lands, (which 
10 Cale. ere great Waſtes) Parcel of the ſaid Manor, and dig Turf alſo for the 
making of Allom ; and three Points were reſolved. iſt, That this did 
amount to a Grant of an Intereſt and Inheritance to A. to dig, Cc. 
_ 2dly, That notwithſtanding this Grant, which is like Common /an: 
Number, B. and his Heirs may dig alſo, for the Grant is not framed ſo 
as to exclude him. 3dly, That A. may aſſign his whole Intereſt to one, 
two or more; but then they can make no Diviſion of the Intereſt ſo 
aſſigned, for that would be a Surcharge to the Tertenant, but they mult 
work together with one Stock; and for this Reaſon A. cannot aſſign Part 
* of his Intereſt in the Waſte and retain another Part to himſelf; the plain 
Conſequence of thoſe Reſolutions is, That if this Inheritance deſcend to 
Coparceners, it is not partible among them. : . 

Lit. . 243, Coparceners may voluntarily agree according to their Numbers to make 
244, 245. Partition; as if there be two of them, to divide the Tenements between 
5 them in two Parts, in Severalty and of equal Value, and they may chuſe 
certain Friends to make Partition in the Form aforeſaid; in whic!. Caſe the 

Eldeſt ſhall chuſe firſt, and ſo on according to the Priority of Age, unleſs 

it be otherwiſe agreed among them; for they may agree that one {hall have 

ſuch Tenements, and another ſuch, c. without any premier Election; ſo 

if by common Agreement the eldeſt Siſter makes Partition in the Form 
mamentioned, to prevent Partiality, ſhe ſhall chuſe laſt. IJ 

Lit. L 245. This Part, which the eldeſt takes by virtue of her Priority of Age, 1 
Oo. Lit. 166. called the Enitia pars, and is purely perſonal, ſo that it differs from any 
OW. 1. a, Privilege which the Law gives the Eldeſt without her Act, for ſuch a Pr. 
« 2x, vilege ſhall deſcend ; as if there be two Parceners of an Advowſon, and 
; they cannot agree to preſent, the Law gives the firſt Preſentment to the 
Eldeſt, and the Privilege ſhall deſcend to her Iſſue; nay, her Aſſignee 
ſhall have it, and fo ſhall her Huſband, who is Tenant by the Courteſy ; 
and the Reaſon of this Difference is, becauſe the Enitia is only the hono- 
rary Reſpe& paid to Age among Equals; but where it is not a _ 

: me 


es, 


* 
* 


| %%% MW YL 2 6 
merely to Age, nor purely honorary, but a real-Benefit, there it ſhall 

iſcend not only to the Iflue,-butthali'go to the Aſſignee and Tenant by 

the Courteſy ; for ſince they come in the Place of the Perſon in whom it 

ſrſt veſted, they are entitled to all the Benefits the Law gave him, but 

the mere reſpect to Age was _ perſonal. —=_ h | 

There is another Manner of voluntary Partition or Allotment, and Lit. f. 246. 
that is, when after Partition each Diviſion 1s written in a Little Scroll, 
and that is covered all over with Wax, like a little Ball, fo as the Scroll 
cannot be ſeen, and then all the Balls are put into a Hat, to be kept in 
ue Hands of an indifferent Perſon, after which the eldeſt Daughter draws 
ir}, and then the Reſt according to their Seniority. 

Coparceners may agree to make Partition for Life, or for a fixt Term of p. N. B. 62. 
Years; for private Perſons, for their own Convenience, may make Contracts 
to bind themſelves, as long as thoſe Contracts are conſiſtent with Law. 

f two Houſes deſcend to two Parceners, one worth 20s. per Annum, 
nd the other but 107. each Parcener ſhall have a Houſe, but ſhe that has 252. Mee; 
the Houſe worth 205. per Annum ſhall pay to the other and her Heirs 5s. To theſe 
jr Aunum thereout, that the Partition may be equal, and Diſtreſs may Grants no 
be of common Right, for this 5s. per Annum, into whoſe Hands ſoever _ = 295 
tie Houſe comes. | 5 r 


8 granted b 
Fquility of Partition. Co. Lit. 169. a. But in Exchange a Deed is neceſſary; ſo when Jointenants 


make Partition. Co. Lit. 169. 2 Rol. Abr. 255. 


* If one upon Partition grants a Rent to another generally, for Equali *Papgea48 
of Partition, without taking Notice out of what Land it is to ariſe, _—_ 11 
hall ariſe out of the Part of the Grantor, for being granted for Equa- ? Rol. Abr. 


ly, Oc. ſufficiently explains that. | 2 


e | Equality of 
Partition ſhall go in Coparcenary; and if ſuch Rent be granted to two Siſters, it ſhall not Fs gol 
Tit, Copar. (6). Co. Lit. 169. b. If two Coparceners, ſays my Lord Coke, alien by Deed indented 
bath their Parts to another in Fee, rendering a Rent to them two and their Heirs, they are not Join- 
tenants of this Rent, but ſhall have it in the Courſe of Coparcenary. Co. Lit. 169. b. But C. for 
tte 38 E. 3. 26. b. which he cites to Warrant this Opinion, ſeems to maintain the contrary ; for this 
dent being newly created by the Deed, and a new Purchaſe, muſt be governed by the Words there- 
«; and of this Opinion he himſelf ſeems to be. Co. Lit. 12. b. 


I two Parceners of Land in Fee, at full Age, make an unequal Parti- Lit. f. 255. 
don, yet it ſhall bind them; for as the Lands Volk in Fee may be alien- 
ed, ſo they may be diſpoſed of by Partition; beſides, the Parties being 
of full Age are preſumed to know what they do, and therefore their Acts 
we binding upon them. | . 5 5 . 
But if one of them had been within Age, it would not have bound; for Lit. f. 288. 
tough Partition, if equal, will bind an Infant, becauſe compellable to Co. Lit. 171. 
nike Partition, and whatever one is compellable to, may be done by the 
lame Perſon voluntarily, yet when the Partition is unequal, and the leſſer 
Part allotted to the Minor, this ſhall not bind her; for then the Security 
lich the Law has provided for Infants, to prevent their being over- 
rached, would be uſeleſs. | | 
But yet ſuch unequal Partition is not abſolutely void, but the Infant has Co. Lit. 171. 
Uedtion either to affirm it at full Age, by taking the Profits of the un- But Q. if 
qual Part allotted to her, or to avoid it, either during her Minority; or {b<takes the 


«full Age, by entering into the other Part with her Siſter, Heng i 


an exact 


Moiety of the whole, what effect this will be of. 


——— 


® It ſhould ſeem to amount to an Entry into the other Part with her Siſter, | 


A Ars 


Lit. ſ. 251, 
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2 Rol. Abr. A prochein Amy may make Partition on Behalf of an Infant, and it will 


256. bind the Infant if equal; for the prochein Amy is appointed by the Law P 
take Care of the e of the Infant, and this . pike —_ 5 
of his Part from what belongs to another, is ſo far from being a Prejudice be 

to the Infant, that it is really for his Benefit and Advantage. 
Co. Lit. 173. If a Partition between Parceners of tailed Lands be equal when it is made b 
5 Nee if no Alienation by one of them after ſhall avoid it, or let in her Iſſue upon | 
5 "play the other, becauſe they were at firſt compellable to make Partition, and 5 
| —» 4 855 1 ; . , the 
equal, tho* the Partition they did make was binding, becauſe it was juſt and equal, XY 
they are ; : : 7 
3 by it during their own Lives, yet the Iſſue of the Coparcener, who had the lefſer Part allotteg a 
to her, is not bound, but may enter and occupy in common with her Aunt. _ | ” 
If Lands in Fee and in Tail, of equal Value, deſcend to A. and B. ;; * 
Coparceners, who make Partition, and A. has all the Fee-ſimple Land, . 
and B. the Tail, the Iſſue of B. cannot avoid the Partition as to the Fee. : 3 
ſimple Lands; but the Iſſue of 4. may avoid the Partition as to the 95 
Lands in Tail, if A. aliens any Part of the Fee- ſimple Lands; for the 5 
Iſſue of both having per formam Doni an equal Right to the tailed Lands, 11 
the Act of their Anceſtor, unleſs an Equivalent 05 left to deſcend, ſhal . 
not bar them of ſuch Right; but as to the Fee-ſimple Lands, the Alla A 
ment thereof by B. to 4. was equivalent to an Alienation of B. 's Part Part 
therein, which would have bound her Iſſue ; but if 4. had left the "ou 
*Page449 * whole Fee · ſimple Lands to deſcend to her Iſſue, then ſuch Iſſue could not "RY 
avoid the Partition, becauſe a full Recompence deſcended to him, and alſo, tou 


Lit. f. 260. hecauſe it would be unjuſt that he ſhould defeat the Partition for the tailed 


8 Lands, when the Iſſue of B. is bound, and cannot avoid the Partition for 
this Cafe if the Fee-fimple Lands. | 1 

A. ſhould Re „ : 

make a Gift in Tail of her Part, the Reverſion is no Recompence to her Iſſue, becauſe that may be 
docked by a Common Recovery ; but if A. had made only a Leaſe for Life it would be otherwiſe, be. 
cauſe the 'Tenant for Life could not hurt the Reverſion. Co. Lit. 173. a. And in this Caſe, if a Writ 
of Partition had been brought, neither of the Coparceners would have been obliged to take all the 
tailed Lands, but they and the Fee ſimple Lands would have been divided in Moieties equally between 
them, to avoid the Inconveniencies that might happen upon allotting the whole tailed Lands to one, 
Co. Lit. 173. b. 8 


a Rol. Abr, If Parceners of non ſane Memory make Partition, unleſs it be equal, 
256. Ang it ſhall only bind the Parties themſelves, but not their Iſſue. 


the Reaſon | 
that it binds the Parties themſelves, is the ſame that all other Contracts bind them. 


1 The Law does not permit a Party to ſtultify himſelf. 


Lit. f. 2579. If twoParceners ſeiſed in Fee take Huſbands, and the Huſbands make 
Co. Lit. 151. Partition equal in Value, this ſhall bind the Wives and their Heirs, be 
eq cauſe being compellable by Law to make Partition, they may by Agres 
T ment make it without Proceſs of Law ; but if the Partition had been un 
© equal, the Wife who ſuffered by the Inequality rfight have avoided it aft 

\ his Death, and ſo might her Heirs. „ 
Co. Lit. 46; If two Coparceners, and one of them lets her Part to another for Years 
2 and after, on a Writ of Partition brought againſt the Leſſor, too little 
Dyer 52. a. allotted to the Leſſor; ſome hold, that the Leſſee cannot avoid it, becaul 
he will not be allowed to obje& Partiality to Men on their Oaths, and! 
the Proceedings of a Court of Juſtice thereon; but if two Parceners ate! 
three Acres of Land, each of equal Value, and one Coparcener lets 
Part, and after they agree to make Partition, and one Acre is only alt. 


to the Leſſor, the Leſlee is not bound by it, but may enter and tabs“ 


Prot 


CO neee ee 5 
of another half Acre, which juſtly belongs to him, for the groſs 


all | Profit he | h 

to ud apparent partiality of the Partition. ; 5 85 

10n 4 Partition that ſhall bind on Account of its Equality, muſt not only be 2 Rol. Abr. 
ice funded on an Equality in the Value of the Land, but likewiſe on an 256. 


zality of Advantage and Profit redounding from each Share to the 


de, Creral Owners; as if one ſhare be incumbered with an Aſſiſe, from which 
pon de other is free, though each Share be equal in its intrinſick Value, yet 
and +. Partition is not equal, for the Expence of managing the Aſſiſe, from 
al. which the other is free, which is a real Action, and therefore dilatory and 


expenſive, may eat up the whole Profits of that Part which it incumbers, 

nd ſo make the Partition unequal. : | 
When a Partition is unequal, the Whole muſt be avoided, becauſe what Co. Lit. 190. 

\ the Surpluſage of the unequal Part, cannot be diſtinguiſhed but by ab. 


rey Diviſion 3 alſo the Inequality makes the Partition, which conſiſted ' 


nds, i the Equality of it, voidable in the Whole. | 
Fee- zeſdes the ſeveral Sorts of Partition already mentioned, there are like- co. Lit. 167. 
| the ile theſe following: 1ſt, Where Lands deſcend in Coparcenary, and they | 

r the zoree that one of them ſhall have and occupy the Land from Zafter till the 

ands, i} of Auguſt in Severalty, and that the other ſhall have and occupy the 

ſhal land from the firſt of Auguſt till Eafter yearly, to them and their Heirs. 


Alſo if two Coparceners have two Manors by Deſcent, and they make Co. Lit. 167. 
Pirtition, that one ſhall have the one Manor for one Year, and the other b. 
de other Manor for the ſame Year, and ſo alternis vicibus to them and F · N. B. 26. 


Id not tieir Heirs; this is a good Partition, and each of them has an Inheritance, be 
= though they have the Occupation but for a fixt Term. 

ue | 
on for | 


— 


p the Writ de Partitione Page go | 


no WF * (D) Of Partition 
f 2 Wii | | | | facienda. 
e all the 


between 
z to Ones 


HE Writ de Partione facienda lies for one Coparcener againſt ano- Lit. f. 247. 
ther, when ſhe will not agree to make Partition voluntarily, or by Co. Lit. 167. 
te Parcener againſt three or four, or generally againſt all thoſe that will 7 

nt conſent to make Partition, by them that do conſent. 3 

Ide Manner of making Partition by this Writ is thus: iſt, The Writ F. N. B. By | 
i Partition is directed to the Sheriff, to ſummon the refractory Copar- Booth 244. 
er, to ſhew Cauſe why ſhe will not make Partition, according to the | 
Lays and Cuſtom of the Kingdom, of thoſe Lands which ſhe and the - 
er Coparcener or Coparceners hold /imul & pro indiviſe of the Inherit- | 
ce of their (a) common Anceſtor. S e dee n 
| ng . 5 ſeems not to 
oy _ 3 EN in the Writ, that the Inheritance is of the common Anceſtor. 


> equal, 


In this Action there are two Judgments ; the firſt is quod Partitio fiat Booth 

Wer parte di" de T, I 8 . 7 * Booth 245. 
5 predie?” de Jenement prædid cum vertinentits, and upon this Lit. f. 248. 
* goes out a judicial Writ to the Sheriff, to make Partition, which re- Co. Lit. 167. 
ird firſt the Writ of Partition and Judgment, and then commands the e 


oft _ _ together with twelve Men of the Vicinage, c. to go in Perſon to ; 
2_ enements to be divided, and there, in the Preſence of the Parties (if 
1 and! appear on Summons to be made) by the Oath of theſe twelve Men, 


make an equal and fair Partition, and allot to each Party their full and 


ers arc U . 1. | 
2 lets b are, and then return the Inquiſition of the Partition annexed to the 

y allott ; Writ, . 
| tak if ae 


N NE RS | 
Writ, under the Seals of the Sheriff, and the Jurors, whoſe Names au 
| likewiſe to be returned. | | | | 
8 When the Inquiſition is thus returned, upon Motion made to the Cour 
D.. 229: the ſecond Judgment is given in this Manner, Ideo conſiderat et per Car- 
This Parti- guod Partilio firma & ftabilis in per petuum teneatur. a 8 g 
tion by Judg- | a 1 | 
ment binds Infants and Feme Coverts. Co. Lit. 171. b. In this Manner of Partition there is n 
Preference of one Siſter to another; ſo that it is left to the Diſcretion of the Sheriff who ſhall ba 
_ firſt, Co. Lit. f. 249. g 195 


* By 3 and 9 W. 3. c. 31. made perpetual by 3 and 4 Ann. c. 18. Proceedings on the Writ of 
Partition are regulated. | g : 


Cid. Eliz. If Errors happen in the executing a Writ of Partition and one of the 


gran 
65. Defendants releaſes all Errors to the Plaintiff, this ſhall not bar the at 
other. ; | 10 


Cro. Eliz. 9, According to the Direction in the judicial Writ, the Sheriff mutt he 
20. Clay's upon the Lands in Perſon, and if he were not, the Court upon Informa- 
tion thereof, before filing the Return, will order the Filing to ſtay; and 
if upon Examination it be ſo found, will award a new Writ ; for in al 
Caſes where the Writ commands the Sheriff to go in Perſon, as in Wal 
c. there the Writ is his Commiſſion, from which he cannot deviate; but 
if the Sheriff returns, that he was there in Perſon, and this Return be; 
ceived and filed, then any Information to the contrary comes too late 
becauſe by the Filing it is become Matter of Record, againſt which nd 
Averment in Pais lies; neither can the Party have Error upon the Return 
Fitz, B. 62, There are ſome Alterations made in this Writ by the 32 H. 8. cap. 32 
Booth 245. Which gives it to more Perſons than could bring it at Common Law. f 


I See the i 
Note on the 3d Clauſe, ante. 


Co. Lit. 1 FI At Common Law this Writ lay for one Coparcener, Tenant of th 
a. 167, Freehold, againſt the other, and againſt the Alienee of ſuch Coparcene 
Dyer 98. | 5 8 5 

Lit. ſ. 264. But it lay not for the Alienee, nor for the Tenant by the Courteſy; nor if one Coparcene 
had page 6: Leafe for Life, could the after bring ſuch Writ during the Continuance of ſuch E 
Co. 1 3 7. As : | ; |; ; 


 *Page451 If three Coparceners, and the Eldeſt purchaſes the Part of the Young 
Co. Lit. 175. eſt, yet ſhe ſhall have a Writ of Partition at Common Law againlt ü 
2. middle Siſter; for though ſhe has one Part by Purchaſe, yet this does ni 
wy 243+ ſtrip her of the Character of a Coparcener. "2 
= 11 775 So in a ſtronger Caſe, if three Coparceners are, and the Eldeſt mare 
| Dyer 243. and her Huſband purchaſes the Part of the Youngeſt, though he 1» 
| Stranger and no Parcener, yet he and his Wife ſhall have at the Comme 
Law a Writ of Partition againſt the middle Sifter. 
co. Lit. 175, Tenant by the Courteſy ſhall have a Writ of Partition upon the State 

| 32 H. 8. cap. 32. 7 . - 
Co. Lit. 175. And as fo the Statute one Jointenant, or Tenant in Common, mi 
we have a Writ of Partition againſt another, ſo at this Day the Alienee of of 
Parcener may have a Writ of Partition againſt the other Parcener, becau 
they are Tenants in Common. 555 
1 <A But if three Coparceners are, and a Stranger purchaſe the Part of one 
of rg 175. them, he cannot join with either of the two eee in a Writ of Pan 
b. tion, either at Common Law, or by Force of the Statute ; for the Won 
Kelw. 208. of the Preamble of the Statute are, And none of them by Law dath or n 
1521 15 #now their ſeveral Parts, &c. and cannot by the Laws of this Realm na 
B 44174. „Partition without their mutual C onſents; now in this Caſe one of them, ©" 
Bend. 42. the Parcener, may have a Writ of Partition at Common Law, and the 
pl. 76, : NES 0 


CO EF ATE CENT: FS | 
cannot come within the Preamble, and Intent of the Act, and fo can- 
wt join with the Purchaſer in a Writ of Partition brought upon it. 

ſt ſeems, if after the Awarding of the judicial Writ, and before the Re- palifon 59. 
um of it, the Defendant dies, yet the Partition is good, and the Writ ſhall 
not abate, becauſe before the Death of the Defendant Judgment was given, 
hat Partition ſhould be made; and though upon the Return of the judicial 
Writ there is another Judgment given, yet that is given in Confirmation of 
te firſt Judgment: It ſeems like a Caſe upon the Return of the judicial 
Writ, no Exception can be taken to it; therefore it is not material whether 
de Defendant be dead or alive, ſince he can have no Advantage by any 
Pez on the Return of the Writ. | Is | 

AWrit of Partition is brought againſt two, and one of them appears and Daliſon 28. 

ts the Partition, and the other makes Default; Dyer is of Opinion, 
that the judicial Writ ſhall be awarded to the Sheriff, with a Cęſavit Exe- 
a, till the Parcener who made Default comes in, for all muſt be in- 
duded in a Partition by Writ, becauſe it is final ; otherwiſe in a Partition 
by Agreement. | : | 

Three Coparceners, and one of them aliens in Fee her Part, and then Dyer 243. 
me of the other two brings a Writ of Partition againſt the Alienee and the pl. 55. 
ater Parcener upon the Statute ; and becauſe this Writ lay at Common 
Law, in this Caſe, and the Statute does not give it, but where the Com- 
non Law would not allow it, it was reſolved that the Writ ſhould abate. 

AWrit of Partition brought by a Coparcener and her Huſband, in which Dyer 79. pl. 
the Coparcener, who was formerly married to a Peer, of the Name of 51. Howard 
Preis, is ſtyled D*'na Anna Powis Uxer of her preſent Huſband; this was and Dute of 
reckoned a Miſnomer, though ſhe was a Woman of Quality by Birth; upon 3 
wich a new Writ was brought ad 6 pra H. & Anne Dori ſuæ nu- 
ju Uxori Domini Powis Defunct'; and in the Count it was ſet forth, That 
tte Plaintiff Coparcener was Co- heir in Tail with the Defendants of the 
lheritance of their common Anceſtor, without ſhewing the Commence- 
tent of the Tail, and allowed to be well enough in this Action, in which 
tte Poſſeſſion of the Defendants is affirmed, and no Land demanded from Mo, ar. 
lem, but only a fair and equal Diviſion, that each may know their ſeveral _ 
Ares. | ; 


of this Kind of Partition. 


\ Man ſeiſed of Lands in Fee-ſimple, as for Inſtance, of thirty Acres Lit. Sect. 

of Land, each of the annual Value of 127. and hath Iflue two 266, 268, 

phters, one of whom being married, the Father gives ten Acres of 289. 6 

tity to the Huſband, with fis Wife in Frankmarriage, and then dies, oh =, 

Wing the Reſidue ; in this Caſe the unmarried Siſter ſhall enter into and 
ny the Reſidue, unleſs the Huſband and Wife will put the ten Acres 
Wen in Frankmarriage, with the twenty Acres into Hotchpor, that is to 
þ gether; and then, finding each Acre to be of the ſame yearly Value, 
n iſteen Acres to the unmarried Siſter, and take five Acres to the ten 

of one... they have already in Frankmarriage, which puts them on an exact 
"of Pur al with the Siſter that is unmarried ; for upon the Death of the An- 
| N the Remnant ſhall deſcend to the other Coparcener, becauſe the Gift 
kmarriage ſhall prima facie be intended a ſufficient Advancement of 
| er Siſter, and as full a Share of the Inheritance as ſhe could have 
6” bs pretended 


E) Of Potchpot, and the Nature and Jncidents *Page452 
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75 JJ 8 
pretended to in caſe it had intirely deſcended in Coparcenary ; but if the 
ands given in Frankmarriage are of leſs Value than thoſe that deſcend i 
the.unmarried Siſter, then, as hath been ſaid, ſhe ſhall have the Benekt of 
a Partition in the Manner before expreſſed ; for it would be an unreaſyy.. 
able Conſtruction, to make what was deſigned for her Advancement, _ 
to her Prejudice, eſpecially when we conſider, that this Gift in Frank. 
marriage was made by a Tenant in Fee, who might have diſpoſed of it 


\ 5 
. 


3 as he pleaſed. | : vi xe 
Lit. Set. In this Manner of Partition the Lands given in Frankmarriage cannot be 1 
269. allotted to the other Coparcener, for they muſt deſcend according to the W 


Form of the Gift ; and if they ſhould be transferred to another, contrary 

to the original Intention of the Donor, the Iflue of ſuch Marriage would 
| avoid the Alienation. _ | „ | 

lit. Set. If the Lands given in Frankmarriage be of equal Value at the Time 9 

273. the Gift with the Reſidue that continues in the Hands of the Anceſtor, and 

Co.Lit. 79. remain ſo upon the Death of the Anceſtor, they ſhall never be put into 

>  Hotchpot ; but if in this Caſe the Lands given in Frankmarriage, without 

Default of the Donees, decline in Value by the Act of God, or if the Donor 

urchaſe more Land after the Gift, or if the Remnant be improved in his 

Hs ſo that the Lands, which deſcend to the other Siſter, are of great 

Value than thoſe given in Frankmarriage, then the Partition in Hache 

ſhall be made, that each Siſter may have her juſt and equal Proportion, 

Lit. Set. The Lands given in Frankmarriage, and the Lands in Fee-fimple, whic 

272. deſcend to the other Siſter, muſt move from the ſame Anceſtor, otherviſe 


* 7 there ſhall be no Hotchpor. 


Lit. Set. This way of Partition by Hotchpor is appropriated to Lands in Frank 


an 

275. marriage; for if an Anceſtor enfeoff one of his Daughters of Part of li 
Co.Lit. 179. Lands, or purchaſe Lands to him and her and their Heirs, or make her bit 
I — Gift in Tail, ſhe ſhall have her full Share of the Remnant without put Fit 
ſeems to be ting her Share into Hotchpor. | ſha 


this, 'That f 1 
when ſhe is enfeoffed, Cc. ſhe is conſidered as a Purchaſer, and what ſhe acquires by Purchaſe, ca 
never be made a Pretence to exclude her from what comes to her in a Courſe of Deſcent, 


Lit. Set. If Lands in Fee-tail deſcend from the Donor in Frankmarriage, th 
274. Donee ſhall have an equal Share of them without putting the Land 
Co. Lit. 179. given in Fr garriage into Hotehpot; for ſhe claims the Lands in Ta 
per formam aun, F. orce of which Gift both Parceners muſt equal 
*Page453 * inherit, becauſ goth make up but one Heir to the Anceſtor, and cot 
ſegquently one Mut the other cannot claim under the Words of 


** 22 A 
o * 37 * 4 F 


Donation. 25 | 1 
co. Lit. 165. If Lands given in Frankmarriage are of greater Value than the Lane 
„ deſcended in Feg-ſimple, the other Siſter has no Remedy 0 br the U. 

nees, for it was lawful for the Donor, being Tenant in Fee-limple, tod 

poſe of his own Lands at his Will and Pleaſure. 2: 

Lit. Set. If the Donees in Frankmarriage, and all the other Parceners die beta 

270. Partition made in Hotchpot, yet the Benefit of this kind of Partition i 
Co. Lit. 178. deſcend to their Iſſues. 2 : 

Go Lit. 1 This Kind of Partition hath the ſame Incidents with the common Par 

t. 77 tion; ſo that the Donee, if impleaded of the Lands in Frankmarriag 

ſhall have Aid of the other Parcener ; for it is unreaſonable, that what 

- deſigned for the Donee's Advancement, ſhould put her in a worſe C06 

tion than ſhe would have been if the Gift had not been made. 


(F) 


COPARCEN EAS. 


theſe ; FORD 3 5 3 | 
1o Wl (7) Of the Natuze and Incidents of thei; Eſtate 
i of _ aftez Paztition made. 
U- | ? | | 
1. Hough the Law gives every Parcener a Power to ſever her own Co. Lit. 173. 


Moiety and to carry it over into the Family into which ſhe marries; b. 

a fince the Partition is compulſory, the Law will not put Parceners in 4 Co. 121. 
EE {worſe Condition after Partition than if they had enjoyed their Moieties 8 I 
0 the without Diviſion 3 and therefore on a Suit commenced for any Part, oer 

*#: m Eviction of any Part after Partition, they ſhall have like Remedy as 

100 {they had enjoyed in common; in which Caſe, if a Suit had been com- 

nenced, both Parties muſt have been impleaded, and on the Recovery 

nere had been an equal Loſs to both; therefore after Partition there is a 

Warranty annexed to each Part, ſo that if either be impleaded ſhe may 

« ina rouch her Siſter, and thereby deraign the Warranty paramount annexed 

ithout to the Purchaſe of the Anceſtor ; and if ſhe loſes, ſhe may recover one 

Donor Moiety of her Loſs in Value againſt the other Siſter, 

So if Parceners enjoy in common, and any Part is evicted by Entry 

Teator vithout Action, they ſhall enjoy what is left in common ; therefore, that 

otchput Parceners may not be in a worſe Condition by the Partition which the Law 

tion. compels them to, there is a Condition annexed to the Partition, that if 

whid ther the whole of any one Share, or an Eftate for Life, or in Tail, be 

erwile dereout evicted by Entry without Action, that the Party ſo evicted may 

enter on her Siſter's Moiety, and avoid the Partition by Enjoyment of 

Frank a undivided Moiety of what is left. 1 — 

t of h1 But if after Partition either Siſter aliens with Warranty, and the Alienee Hob.2r, 26. 
e her b impleaded, he ſhall only vouch the Alienor to recover in Value, who may 2 Rol. Rep. 
ut pat it the other Siſter deraign the Warranty paramount; for as the Parceners 418. 

ſtall not be in a worſe Condition by the Partition than if none had been 

made; ſo they ſhall not be in a better by the Warranty or Condition which 

vaſe, ci the Law annexes upon the Partition; now if a Parcener before Partition 

ziens her Part with Warranty, and the Alienee is impleaded, he can only 

rouct his Warrantor, who may vouch the other Siſter to deraign the War- 


of it 


me 0 
r, and 


in his 


ge, th 


nity paramount, but not to recover in Value; for there is no Reaſon that co. Lit. 174. 
e Lan the Siſter, who did not enter into the Contract of Warranty, ſhould be a. 
in Ta lwject to it, ſince it is fit that ſhe, whoſe Folly it was to inſure the Title, 
equal Could anſwer for the Conſequences of it. 95 | 


ind co! 


b of tie don is impleaded, though he be in by the Feoffment of his Mother as 

iPurchaſer, yet he ſhall pray in Aid of the ſurviving Parcener to deraign the Co. Lit. 174. 
he Land Warranty paramount; for though he claims the Land by Purchaſe from his a. 
; the IK Mother, and ſo never having it in Parcenary cannot recover pro rata; yet * Rol. Abr. 
, 00 | yon the Contract of Warranty, whereby the Vendor did warrant to the“ 
anceſtor and his Heirs, he, together with his Aunt, make up one Heir to 
lie beta lc Anceſtor ; and therefore they muſt join to deraign the Warranty; 
. Merviſe there is not that Heir before the Court, that by Virtue of ſuch 
tract is to take the Benefit of the Warranty. | 


on T a i a Man ſeiſed of Lands in Fee have Iſſue two Daughters, and make a Co. Lit. 174. 
—_— in Tail to one of them, and dies ſeiſed of the Reverſion in Fee, which b. 
H I ends to both the Siſters, and the Donee or her Iſſue is impleaded, ſhe 


not pray in Aid of the other Siſter to deraign the Warranty para- 
Wnt, becauſe this Eſtate was never in Coparcenary, and by Conſequence 
i} never poſſeſſed as Heir to the common Anceſtor, whereby they may 
My in Aid of each other, and there being no Warranty in Deed annexed 
(F) „de Tail granted, ſhe has no means to bring in her Siſter, 3 | 
whom 


If one Siſter after Partition aliens to her Heir apparent and dies, and Page 454 
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| COP A RCE EE WF 
whom ſhe cannot take Benefit of the original Contract of the Warrantor, 
fince ſuch Warranty ran to the Heirs of the Anceſtor, and the Tenant in 
Tail and the other Siſter make but one Heir to the Anceſtor, 

Mo. 9s. If two acres deſcend to two Parceners, and one of them before Partition 
grants a Rent-charge out of one of the Acres, and afterwards upon Parti. 
tion the Acre charged is allotted to the other Siſter, ſhe ſhall hold it dir. 
charged; for a Parcener before Partition, having no ſeparate Title to 2 
diſtin Moiety, cannot pretend to charge any particular Part of the Lands, 
ſo as to make it ſubje& to that Charge in the Hands of another who does 
not hold under her; therefore this Grant by the Siſter, who at the Time of 
the Grant had only a Title to an indiftin&t and undivided Moiety, ſbal 
never affect the other Parcener who does not claim under her, and who 
at the Time of the Grant had as good a Title to that Acre out of which 

the Rent was to ariſe, as the Grantor hal. | 


ry COPY HOLD. 
The Nature of the Tenure, and what ſha 


(A 
ve deemed Copphold. 457. „„ 
(B) Jn what reſpect Coppholds paztake of the 
_ _ Nature of Pzeehold Lands. 458. 
(C) What Acts of Pazliament ſhall be ſaid to tr 
- tend to Coppholds, 459. 


And herein, 


1. Of the Statute de donis, the Intailing of Copyhok 
by Cuſtom, and the Manner of docking ſuch In 


m rr 
1 ” 


tails. 459. 4 
2. Of ſuch Statutes which may be ſaid to relate i 
them. 460. | | _ 


(D) Of ſuch genezal Cuſtoms as map be faid! 
zelate to all Copphold Eſtates. 462. 

(E) Of particular Cuſtoms that are good and pe 
culiar onlp to ſome Coppholds. 462. 

(F) Of gzanting Copphold Lands, 465. 


And herein, 13 
1. What Perſons may make good Grants. 465, 


2. What Acts ſhall deſtroy the Power they had of m 
ing ſuch Grants, 467. | 1 U 


1 


e O Y H O LD 


4. What Things may be granted to 175 holden. in Copy- 
hold 22080. 

4. Of the Operation F, EY Gra: 5 8 Eſtate and 
Intereſt that paſſes We 469. 


00 Of Surrenders, Preſentments, and Abmit⸗ 
' tances. 470. 


And herein, | 


1. Of the Neceſſity of a Surrender, and where the Co- 
pyholder ſhall be ſaid to be in before Admittance. | 
470. 

2. Where the Want of a Surrender will be * in 
N r., 
What Perſons may ſurrender. Fo . 

4. What Perſons may accept ſuch Surrenders, and 

make Admittances. 473. 

What Words or Acts amount to a Sumindan 47 35 

6 What Acts amount to an Admittance. 474. 

7. Of the Conſtruction to be made when the Surrender, 
Preſentment and Admittance differ. 475. _ 

8. Of the Time of making the Surrender, Preſentment, 
and Admittance, and where they ſhall be effectual, 
though any of the Parties die belare wg are com- 


pleated. 475. 


(H) Of the Operation of the Surrender in vam ing Page 456 
the Eſtate. 476. 
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And herein, 


15 of the Perſons to take, and what ſhall be 1 
TCertainty in the Deſcription of them. 476. 
2. What ſhall be ſaid to paſs by the Surrender. 477. 
3. What Eſtate or Intereſt paſſes by the Surrender. 477. 
4. Of the Power and Authority of the Lord and Stew- 
ard: and therein of the Difference of their Acts. 478. 


) Of Fines papable vy Coppholdezs. 479. 


And herein, 


1. Where a Fine ſhall be ſaid to be due, and by . 
and to whom payable. 479. | 

2. At what Time payable. 480. | 

3. oy the Certainty and Reaſonableneſs of the Fine. 
480. 
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; 00 of the Extinguithment of the Copyjat, 48r, 
And herein, 5 


Tf Where the whole Copyhola f ſhall be Nas, or 
| ſuſpended. 481. 
2. Where Part only, or what 1s Incident to it, ſhall be 
ee. 482. | 


a) Of Forfeiture. 483. 
And herein, 


1 Of F 1 0 Nad mdiiioe at ts, and not 
doing SErviIce. 8. 
2. Forfeiture for Non- payment of Rent. 483. 
3. Forfeiture in the Copyholder's taking upon him to 
| diſpoſe of the Copyhold, and make Leaſes. 484. 
4. Of Forfeiture in committing Waſte; and therein of 
1 or Tenants Intereſt in the Trees. 485. 
|: Forfeiture by Incloſure. 486. 
6. Forfeiture for Treaſon and Felony. 486. | 
7. In what Caſes a Forfeiture of Part ſhall be a For- 
feiture of the Whole, 486. 
8. Who ſhall be affected py a Forkimre,” or le Ad- 
5 vantage thereof. 487. 
9. What Perſons ſhall be excuſed from a F orfeiture. 
1 
10. Where che Forfeiture ſhall be ag to be ny 
with. 4589. 


(M) 3 wheze and bow to be ſucd hes and 


' * 
— * 4 * ** 


—_ 


sts, *. (A) of the Irs of the Monnae, and what 
e ſhall be deemed Copphold. 
a) As to the 


irs rope Fr (a) Original of this Tenure aroſe from Grants of Land 
Copyhold, made by Lor ds to their Villeins, to hold of them by baſe Te. 
video Co. 76. nures; thoſe Villeins or 'Tenants were inrolled on the Lord's Roll, 
Oo. Lit. 76. and ſaid to hold by Copy thereof; and were capable of taking nc 
2 Rep. greater Eſtate than at the (4) Will of the Lord; for otherwiſe, the) 
| 51 Lit. f. bad been infranchiſed; yet to prevent the frequent ending of thele 
272. Eſtates, 7 N them in x Fee, but fill at the Will of the Lord; who, 
4 C0. 21. a. notwith⸗- 


4 ; 
2. ne 
i 2 


dctwithſtanding ſuch Grant, (c) might have ouſted them when he pleaſed ; 
which being a very great Inconvenience (4) was, it ſeems, altered by ſome 


their Eſtates to them and their Heirs, doing their Services, but yet in — wad 
other Reſpects left them only Eſtates at Will. i : : ; ( ) F 2 5 


: . . (e) They are 
now eſtabliſhed by Cuſtom, and ſuch Tenant, ſo long as he doth his Services, and does not break the 
Catom of the Manor, is not to be ejected by his Lord. 4 Co. at. b. 22. 4. 


Lands, Parcel of the Manor of C. in Wilts, and Parcel of the Dutchy of Carch. 432. 
(:rrwal, although they paſs by Surrender and Copy of Court-Roll, yet if Gale and 
by the Rolls or Copies they appear only to have been granted tenendum Noble, re- 
(f) ſecundum conſuetudinem Manerii, and not (g) ad woluntatem. Domini eee in 
Harerii, they are not Copyhold, but a Cuſtomary Freehol. qrrvoas 
| | | „„ for thePlain- 
if accordingly, againſt whom there was a Verdict at Ni, prius, for a Forfeiture by committing Waſte, 
he and all the other Tenants taking them to be Copyhold. Comb. 387. S. C. reſolved accordingly. 


Jy f Bulſt, 230. Rol. Rep. 211. 5 Co. 84. 2 Vent. 144.— The Copyholds are Parcel of the Manor, 


nd not held ut de Manerio, wide Salk. 185. pl. 4. 196. 3 Lev. 405. (g) The Omiſſion of theſe 
Words aided after Verdict. Salk. 364. pl. 5. 365. Ld. Raym. 43. 2 Ld. Raym. 1225. 


The Biſhop of N. 10 H. 8. was ſeiſed of the Manor of N. in Right of ; Leon. 107. 

lit Biſhoprick, and, at a Court holden within the ſame Manor, granted Style 147- 
Parcel of the Demeſnes of the ſaid Manor to one 7. and his Hole be Co- hon 
; whereas, in Truth, the Land was never demiſed by Copy before; and ell. 
o the Land continued in Copy till 23 H. 8. when F. committed a Forfei- 
ure, and the Biſhop ſeiſed the Land, and granted the ſame again by Copy 
w 7. in Fee, from which Time it continued in Copy till the 8th of Eliz. Vide 4 Co. 
which was forty-ſeven Years ; and it was held by the whole Court, 24. 
That fifty Years Continuance is requiſite to faſten a eee. Condition 
won the Land againſt the Lord; and that though the original Commence- 
nent of granting thoſe Lands by Copy, was 10 H. 8. from which Time 
vs Eliz. was bee ſixty Vears; yet that the Seiſure for a Forfeiture 
wich happened 23 H. 8. interrupted utterly the Continuance from the 
Time, which might by the Law have perfected the Cuſtomary Intereſt ; 
þthat the Commencement of the Copyhold was to be reckoned from 23 
i. 8. which not being ſufficient Time to make good a Cuſtom, the Lord 
agit enter upon the Copyholder as upon his "Tenant at Will. 
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of 


% 


ä 
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_ 
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' (B) Tn what reſpect Coppholds paztake of the. p . 8 
Pature of Fzechold Lands. . 


Y Lord Cole ſays, that Copyholders have only a Fee · ſimple /ecun- 4 Co. e2. a. 
dum quid ; that though they are Tenants at Will, yet their Eſtates Co. Copyh. 
tall deſcend to their Heirs, and ſuch Deſcent ſhall be governed by the 114. 
lues of the Common Law; but not fmpliciter to have all the collateral 


and; Ulities of Eftates in Fee-ſimple. = 5 
Te. Therefore where a Copyholder by Licence made a Leaſe for Years, and 4 Co. 21. a, 
Roll, Leſſee entered, and the Leſſor died, leaving Iflue a Son and a Daugh- Moor 125. 


kr dy one Venter, and a Son by another; the eldeſt Son dies; it was ad- Pl. 272. 
. | 1 i 2 | : judged adjudged. 


* 


poſitive Law, (though ſuch Law does not now appear) which-(e) preſerved (e) Co. Copy- 


(f) That he was ſeiſed ſecundum conſuetudinem Manerii, does not neceſſarily 8 Copyhold. 
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)F*U::! 8 
| judged the Daughter of the whole Blood ſhould inherit; (a) for the Por. 
ws f 4 Leon. ſeſſion of the Leſſee for Years WAS the Poſſeſſion of the elder Brother, wh, 
(a) The ma) have Poſteſſion before Admittance. 55 ala. ble 
ſame Law of . 

a Guardian. Co. Copyh. 113. Dyer 292. Cro. Car. 411. Rol. Abr. 502. That there ſhall be: 
Poſſeſſio fratris before Aumittance. Rol. Abr. 502. 3 Leon. 70. Mod. 102, 120. 11 Nice, 72. 
pl 4. 10%. pl. 5. Fitzgib. 287. Will. Rep. 63. pl. 13, 66. Salk. 243. pl. 4. 6 My. 120. 
2 Ld. Raym. 1024, 1224, 1226, 1228. 3 Will. Rep. 63. 2 Vern. 226. Stra. 445. Vent. 261. 
Dalſ. 110. S. P. but ſaid, that if the Lord, by Cuſtom, during the Nonage of the Heir demiſ-s t t 
a Stranger, for Years, this will not make a Pofeſſio fratris; and vide Co. Copyh. 114. where my Lor! 
Coke ſaith, that if the Leaſe for Years determine, and the elder Brother die b<fore Entry, the young:| 
Brother ſhall inherit; but Quere ? | 

and 1 
Lops 
Manc 
lauen 


4 Co. 23-2- But though it be governed by the Rules of Common Law concerning 
den 67 Deſcents, yet it ben e not of the Nature of Freehold Lands in other Re. 
* 4- ipects ; for it is not Aﬀets in the Heir's Hands; neither ſhall a Woman 

be endowed of it, nor a Man be Tenant by the Courteſy, unleſs by Spe- 
Cial Cuſtom; nor ſhall a Deſcent take away an Entry. | 

A A Man ſeiſed of Copyhold Lands in Right of his Wife, ſurrenders to 
4 Co. 23. a. the Uſe of another in Fee, this is no Diſcontinuance, but the Wife may 

. Copyh- enter after the Death of her Huſband ; for this is not like a Feoffment at 

1 Common Law“, which by the Notoriety of it took away the Entry of the 

; Wife, for the Benefit of Strangers, that they might not be at a Loſs again 

Oro. Eliz. whom to bring their Præcipes; but in Cafe of Copyhold Lands, as there 

23. cont. is no ſuch Inconvenience, ſo the Nature of the Conveyance will not admit 

2 + as of ſuch Expoſition.” ' ; e 

ſ. 6. the 
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Hulband is diſabled from diſcontinuing his Wife's Eſtate. See fe 460. 11 bel 

| | | | 15 ; | maid 
5 5 „ Wt the ſe 

Moor 753. So if a Tenant for Life ſurrender to the Uſe of another in Fee, it! h the Ct 


4 Co. 23-. no Forfeiture ; for it may be ſeen by the Court-Rolls who is Terant 
3 and ſo the Stranger is at no Loſs to ſue. | | 

e. Copyb. If a Copyholder in Fee ſurrenders to the Uſe of 4. and B. and the long: 
2 cx Liver of them, and that for Want of Iſſue of A. the Lands ſhould ren it 
266. to the youngeſt Son of F. S. in this Cafe A. has but an Eſtate for Lite 


| 3 for an Eſtate Tail in Copyhold Lands ſhall not paſs by Implication. 
oy 152. 5 | | | | 
| $4660 A Man may ſurrender a Copyhold Eſtate to the Uſe of his Wie; h 


Style 145. ſhe takes the Eftate from the Lord, as an Inſtrument to convey the Es 
100. 29. b. to her; and fo it comes not within the Reaſon of other Caſes, that db 

being but one Perſon cannot contract; for he gives the Eitate, 0 
4 3 and he admits the Feme to it. | | 5 
Hs, There can be no Occupant of a Copyhold Eſtate, becauſe of the Pe) 
Salk. 188. dice it would do the Lord; and therefore if a Copyholder being Leu 
LI Nam. Fur auter vie die, the Lord ſhall enter. 


7 * 


- 


3 | 
| © 'Mod. 63. per Holt, Ch. Ju. 


1 


Ga D n ‚ R © 
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extend to Copphoid Eſtates: And herein, 


. Of the Statute De Donis, the Intailing Copyhold Eſtates by Cuſtom, 


and the Manner of Docking ſuch Intails. 
0 NE Intailing of Copyholds, and whether they are within the Sta- Co, Lit. 60. 


ture De Donis, appears to have been Matter of great Controverſy; 3, C0, 8. 

a 85 | * BET 33 Heydon's 

Ait ſeems now agreed, that the Statute De Donis creates no Intail of pn Wt 6 

(hold Lands, becauſe they are intirely ſubje& to the Cuſlom of the Sid. 1 

Manor, and governable by it; and becauſe they are not within the Word Rol. Abt. 

Tucnenta, Which comprehends only an Eſtate of Freehold. _ Jos, 838. 
N : 2 Vern. 585. 

Alſo it ſeems now agreed, that if the Cuſtom of the Manor has admit- 705. | 

» of Limitations of Remainders upon ſuch Gifts, that then the Cuſtom 

62 Manor, (a) purſuing. the Model of the Statute, creates a good In- 

nay 


* 


e prclumed there was the ſame Law of that Manor by Cuſtom, Time _ 7 1 M 


the mnenorial, as began in the Kingdom by the Statute, | that by the” 
atalh | | 7 Cuftor of 
pers ts Manors, the Statute co-operating with it, Copyholds may be intailed; but there cannot be an 
mg I: Tal in Copyholds by Cuſtom only, nor any Eftate Tail by the Statute only; the Meaning of 


nich ſeems to be, that Eſtates Tail were before the Statute, as to the Manner of the Limitation, 
k the Cuſtom of ſome Mayors; as that an Eſtate was granted to a Man and the Heirs of his Body 
benen, the Remainder over to another; but that in other Reſpects, thoſe Eſtates were not Eſtates 
Ja before the Statute 3 as that the Tenant ſhould no ways alien to debar his Iſſue, or them in 
kinder; and that if he diſcontinued, they ſhould have a Formedon in Deſcender or Remainder 
We Things were introduced by the Statute upon the Eſtate, which was the ſame in Limitation 
it i k the Common Law. And this ſcems ſupported by the following Authorities. Carter 22. Cro. 
and Fr. 37, 717, 907. Moor 173, 138. Leon. 175. Poph. 128, Sid. 268. Cro. Car. 45. Moor 
V. 3 Co. 8. 9 Co. 105. a» 3 Lev. 327. 4 Mod. 86. | 2 


* 


email de 1 Com, Dig. 377. c. 8, Ry a modern Reſolution, a Copyhold to Huſband for Life, Wife 

my Le, then to the Heirs of the Bodies of Huſband and Wife, Remainder in Fee to the Survivor, 
bn Pote-tail after Poſſibility of Iſſue extinct in the Wife who ſurvives, and the Eſtate veſts in the 
bs wao is Heir of the Body of both Huſband and Wife. Sutton v. Stone, M. 1740. 2 Atkyns 
l. See farther the Notes at the end of this Diviſion. | | 


a Copyhold was ſurrendered to the Uſe of the Copyholder's laſt Will, Cro. Car. 44, 
at the © devited it to F. F. in Tail, Sc. J. S. hath Iſſue, and ſurrenders to > wah? 
& Uz of his Wite for Life; and it was adjudged, that ſince the Jury gas * 
Wn! it was not the Cuſtom of the Manor to have an Eſtate Tail in the See Co. Co- 
old, that J. S. had a Fee-Conditional ; and that by his having of pyholder 
ede had performed the Condition; and the Surrender to the Ule of prefixed to 
Life was good. | 8 ry 15 the 
: Bull. N. P. 161. 3 Term Rey oy 


bit though, by Cuſtom Time out of Mind, Copyholds may be intailed, 3 Co. 8. b. 
Fu no Proof of ſuch Cuſtom, that an Eſtate hath been granted to a Co. Lit. 60. 
wand the Heirs of his Body; for that may be a Fee Conditional; but Na * 
dal be ſewn that a Remainder hath been limited over, and enjoyed, 838. 

= tae Iilue hath recovered after the Alienation of his Anceltor, or 

Aike. | | | 

3 Intails, like all others, may be dock'd; but the Manner of doing Co. Lit. 60 
ers according to the Cuſtom of the Manor; the more common Way Sid. 314. 
ting ſuch Intails is by Recovery in the Lord's Courts, which is (4) 3 

| = always () But 


+ (C) What Acts of Pazliament hall be ſaid to *Pageacg 


u; but ſuch Intail doth not ariſe by Virtue of the Statute ; bur it ſhall () My Lord 
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K always allowed where the Cuſtom of Intailing prevails, to avoid the 
withVouch. Danger of Perpetuity in ſuch Copyhotl 8 

of common Right bar the Intail of a Copyhold Eſtate, but that as to the intailing of them, Cuſtom 
is requiſite ; ſo without Cuſtom the Intail cannot be cut off: The Reaſons are, that becauſe that 
without an intended Recompence in Value, no Recovery ſhall bind, and the Surrenderee comes in Fs 
Poſt by the Lord, and is not in the Per by the Party, and ſo no Warranty can be annexed of common 
Right; for no Eſtate leſs than a Freehold is capable, of common Right, of having a Warranty annexed 
to it. Moor 358, 753. Cro. Eliz. 380, 907. 4 Co. 23. Cro. Eliz. 391. Raym. 164. Lev. 130. 


| *Page460 * Alſo, according to the Cuſtom of ſome Manors, a Surrender to the 
| Lord is equivalent to a Recovery at Common Law, and ſhall bar ſuch 


£0, Lit. 60. Intails. Ty: Wali | 
. And in ſome Manors, a Forfeiture committed by Tenant in Tail, of ; 


4 Vern.705. the Copyhold, and the Lord's making three Proclamations, and ſeiſing 

Co. Copyh. the Copyhold, and regranting it to the Copyholder, has been allowed 2 

133. good Cuſtom to bar the Intail. So it is if "Tenant in Tail ſurrenders to 

«4 40% the Purchaſer and his Heirs, who commits, a Forfeiture, and the Lord a; 

3 wt . before, ſeiſes it, and makes Proclamations ; this is a Bar of the Intal, 

4 There may and the Cuſtom allowed good . „ | 
: | 


Cuſtom in a Manor, that Tenant in Tail may ſurrender, and bar his Iſſue, without ſuffering a Reco- 
very; or that he may ſuffer a Recovery in the Manor-court, and have the ſame Effect. Everall . 
Smalley, M. 17 Geo. 2. Str. 1197. Will, 26. In a Manor where Copyhold may be intailed, 
either by ſpecial Cuſtom, or by the general Doctrine of Surrender in Fee, wel aliter, &;. if a Cuſ- 
tom does not appear to bar by Recovery in that Manor, it may be barred by Surrender; for otherwiſ: it 
would create a Perpetuity. Moore v. Moore, T. 1755. 2 Vezey 596. And this by Surrender t 
the Uſe of the Will only. Lid. Car. v. Singer, p. 1750. in C. B. 2 Vezey 603. — By Cuſton 
it may be barred by Surrender, and wherever Tenant in Tail of a Freehold can bar the Eftate by any 
Means, there Tenant in Tail of ſuch Copyhold' may bar by Surrender. Martin v. Mmnulin, p. 13 | 
Geo. 2. 2 Bur. 969.—In ſuch Manor, if A. deviſes to his Son B. and C. his Wife, and the He ; al 
of the Body of B. of C. begotten ; this Eſtate may be barred by Surrender of B, alone. Hid. | 


2. Of ſuch Statutes which may be ſaid to relate to them. 


e general Rule laid down for the Expoſition of Statutes, as to thei 
3 7- extending or not extending to Copyhold Eſtates, is this, that where at 


Moor 128. Act of Parliament alters any Eſtate, Intereſt, Tenure or Cuſtom, « Wo 
Oro. Car. 42, Service of the Manor, or doth any Thing in Prejudice either to th with 


43 Lord or Tenant, there the general Words of an Act of Parliament w1 ue 
Skin. 297. not extend to Copyhold Eſtates; but when an Act is generally made fq 
Salk 186. the publick Good, and no Prejudice accrues to the Lord, Cc. tle! 


| e 83. Copyholders are bound by them. 


1 Atk. 385 | 1 | ; | [ 
to 390. 2 Atk. 37, 45, $5, 101, 189. 2 Vez. 603, 2 Bl. Rep. 946. Burr. 206, 97 0 C 


Moor 410. (a) Copyholders are within the Statute of Limitation; for that is 
But Debt Act made for the Preſervation of the Publick Quiet, and no Ways ter 


mot e ing to the Prejudice of the Lord or Tenant. 


the Statute of Limitations. 2 Keb. 536. 


(3) Co. Co- It ſeems (5) formerly to have been the better Opinion, that Grante tice 

pyh. 157, or Surrenderees of Reverſions of Copyholds could not take Advantage d 

156. Covenant broken, by 32 H. 8. c. 3. becauſe he comes in in the 74%, 

Suppl. 106. not in the Per; and the Lord would have a Tenant put upon bim withe 

Cro-Car:24+ his Admittance; but it (e) has been ſolemnly adjuded, that this bing Ti 
" beneficial Law, it ſhall extend to Copy holds. | 


253. 
Velv. 135 | | i | 
222» Co. Jac. 305. Hob. 277. Cro, Elis. 17. Keb. 356. (e) 4 Mod. 32 to 86, chats 
tween Cope and Glover, 3 Lev. 326. S. C. adjudged, Skin, 297, 305+ pl. 3+ S. C. adjudzec . 
185. pl. 2. 8. C, adjudged. ; i ez; N i „ 4 | 


PV 5 5 

The 32 H. 8. cap. 28. of the Huſband's diſcontinuing of the Wife's Co. Copyh. 
lands, extends to Copybold Etats. 328. „ 
| iz * : 8 0 8. ; 

4 Co. 23. But whether the other Branch of it, ors the 13 Eliz. c. 10. conceraine'X a6 ons by 
Buſband and Wife, Tenants in Tail, or Eccleſiaſtical Perſons, extend to Copyhold, vide Cro, Car. 
44. Co. Copyh. 151. Co. Lit. 44+ a. 6 Co. 37. 3 Lev. 327. And vide Tit. Leaſes. I 


Copyholds are not within the 11 H. 7. cap. 20, which makes the Aliena- 2 Sid. 47,73. 
non of the Wife void of any Eſtate which ſhe hath in Dower, for Life, or 3 Lev. 327. 
in Tail, jointly with her Huſband, Tc, for thereby an Entry being given 4 Mod. 85. 
to the next Heir, he would come in to be Tenant, without the Admit- - | 


| tance of the Lord. | „5 „ | Y 

The 27 H. 8. cap 10. for executing Uſes to the Poſſeſſion, extends not Co. Copyh. 
to Copyholds, neither doth that Branch of the Act concerning Jointures O. Car. 44. 
extend to them; ſo that if a Jointure be made to a Woman of Copyhold 4 Mod. 1 0 
Lands, that will be no Bar to her Dower. 3 „ ps 
- But yet the Statute of Merzqy, that gives Damages in a Writ of Dower, 2 Inſt. 325. . 
wicre the Huſband died ſeiſed, extends to Copyholds, though the Word Cre. Cu. 43. 
li d is properly applicable to Freeholds ; but this is by 5 orce of the 8 | 
Equity of the Statute, | : L ; : | 172. . 

* The Statute of Heim. 2. cap. 3. in all its Branches extends to Copy- Page 461 
old Lands; for 1t is an Act made to redreſs Wrong, and no way preju- Co. Lit. 369. 
dicial to the Intereſt either of the Lord or Tenant, either in the Cui in vita b. oo 
ziren to the Wife upon the Huſband's Diſcontinuance, the Receipt of the = Copyh. 
ik, Sc. or quod ai deforciat to particular Tenants. | 4 Mod. 84. 

; | 5 N Lev. 327. 

It is enacted by 31 H. 8. cap. 13. that if any Abbot, c. ſhall make 305.7. K. 
uy Leaſe of Lands, Cc. in the which any Eſtate for Life, Oc. then had 2 Cate. 
is Being and Continuance, then every ſuch Leaſe to be void. A Copy- Moor 178. 
bold was let by Copy for Life, and then the Religious Houſe granted a Cro. Car. 42, 
Leaſe of it to another for eighty Years ; and the Queſtion was, whether a 43. 
Copyhold Eſtate for Life was within the Words of the Act, in the avhich © 
4 Hate or Intereſt, &c. and it was relolved that the Leaſe was void, 
end that the Copyholder had an Eſtate or Intereſt for Life. | 

The 32 H. 8. cap. 9. 5 Champerty, extends to Copyholds, for the Co. Lit. 369. 
Words, if any bargain, buy or fell any Right or Title; fo that they are Ce. Copyh. 
unn the Words of the Act, being made to ſuppreſs Wrong, and within Ma 94 
ue Equity of it, neither Lord nor Tenant being prejudiced by it. 3 Lev. 327. 

The 31 H. 8. cap. 1. and 32 UH. 8. cap. 32. concerning Partitions, ex- Cro. Car. 
read not to Copyholds, becauſe the Act provides it ſhall be done by Writ Co. Copyh. 
& Pertition ; and Copyhold Lands are not impleadable at Common Law. 187. | 

The Statute of Weſim. 2. cap. 20. which gives the Elegit, extends not! og 15 
0 Copyhold Lands, for then the Lord would have a Tenant brought in „ 


pon him without his Admittance or Conſent. 149. 

- 7 . Gilb. Ten. 
If; 13 5 Rol. Abr. 888. Cro. Car, 44. Hardr. 433. O. Benl. 163. 3 Read. Stat. Law. 
| 23. 2 Inſt, 396. . : : | 


2 E. 6. cap. 8. it is expreſsly provided, that Copyholders ſhall have Co, Copyh. 
be like Traverſe and Remedy where their Intereſt is not found by the 145. 
Vice, as Freeholders and others have; and ſo alſo upon 12 EIix. cap. 8. 
by 1 E. 6. cap. 14. it is expreſsly provided, that no Copyhold ſhould Co. Copyh. 
te into the King's Hands by Diſſolution of Monalteries ; which Clauſe 146. 
ks put in for the Benefit of Lords of Manors, 1 | 
| The Forging of Court-Rolls is expreſsly within 5 Elix. cap. 14. as well Co. Copyh. 
u Forging any other Charter, Deed or Writing ſealed, whereby to defeat 146, 
i Copyholder or Freeholder. 5 e ö 
Copyholds are within the Statutes of Bankrupts, for the Statute of 
ij Eliz, cap, 7. expreſsly mentions them; and though other Statutes do 
; „ x not, 8 
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O. Car. not, yet they being made for further Remedy, are to be expounded þ 
58 2 the former, eſpecially ſince that hath taken Care that no Prejudice thoul} 
746. Bur the happen to the Lord. %%% 5 5 | 
// oo os mts „ 
and 35 H. 8. e, g. did not extend to them; therefore it was neceſſary to make a ſubſequent Las tv 


oy 


include them. 4 Mod. 84, 85. | | f 


Sa. Copyh. Copyholds are within the 35 Eliæ, cap. 2. againſt Recuſancy, and for. 
1255 7 3 feitable for the Recuſant's Life, but the F orfeiture goes to the Lord, not 
L 00-979 "to the King, by the expreſs Words of the Statute ; but it ſeems tha 
2 Inſt. 737. Copyholds are not within the 29 £/:z. cap. 6. or 3 Fac. 1. cap. 4. in 
Cawley 107. Reſpect of the Prejudice that would accrue to the Lord by the Lojz of 
2 Hawk. P. his Services. „ 3 15 
C. 14. B 7 18 ES | 
Co. Copyh. The 16 R. 2. cap. 5. which makes it a Forfeiture of Lands, c. t 
149. + purchaſe Bulls of the Pope, extends not to Copyhold Lands for the 
3 Prein dice the Lord would ſuſtain if the fg ſhould have the Lands. 
'9Co.105.a, The Statute of Fines extends to Copybold Lands, becauſe it was made 
- Co. Copyh. to avoid Controverſies, and is no ways prejudicial to the Lord, 
I burſee Copyholds are not within the 31 £1:z. cap. 7. of Cottages. 
18. py The 17 E. 2. cap. 10. which giveth the Wardſhip of Idiots Lands to 
Co. Copyb. the King, be finding them convenient Maintenance out of the Profits 
A52. thereof, extends not to Copyhold Lands, for the Prejudice that would 
4 C0. 126. b. thereby enſue to the Lord; but yet all Alienations made by an Idiot, of 
Si his Copyhold Lands, after Otiice found, ſhall be avoided by the King. 
#Pageg62 * A Copyholder is not within the Statute 12 Car. 2. cap. 24. to liſpol of 


av — ou 


8 the Cuſtody of his Infant Heir, becauſe of the Meanneſs of his Eſtate, and 
e the Prejudice that would accrue to the Lord of the Manor; and therefore 
Cudmere. the Lord, or thoſe intitled by the Cuſtom, ſhall have the Cuſtody of him. 
2 Lutw. By 28 Geo. 2. cap. 13. /e#. 4. Aſſignees of Copyhold Eſtates of poor 
1181. S. C. Priſoners, may compound with the Lord of the Manor for the uſual Fice 
. Surrender, and be admitted Tenants, We. + 
S; C | 


7 See farther as to this Divifion, Com. Dig. 1 V. 416. n. x 


F 


(D) Of tuch genezal Cuſtoms as map be ſaid t 
eelate to all Copphold Eſtates. 


Salk, 184. HERE are two Sorts of Cuſtoms ; firſt, General, which extend t 
pl. 1. all Kinds of Manors, which 1s warranted by the Common Lav 
1 and of which the Courts take Notice; ſecondly, particular Cuſtom: 
which muſt be pleaded. _ 4 | 
24 Co. 68. - By the general Cuſtom, and of common Right, every Copyholder mi 
Godb. 172. take Hedge-bote, Houſe-bote and Plough-bote, upon his Copyhold; bu 
2 Brownl. yet this Power may be reſtrained by Cuſtom; as that the Copyholcer 
329. ſhall not take it, unleſs by the Aſſignment of the Lord, or his Bailiff. 
= Co. 26, a, © BYery Copyholder may make a Leaſe for a Year, and ſuch Leſſee mi) 
Oro. Eliz. maintain an Ejectment; for as the Common Law warrants ſuch Leale 
461. ſo it gives him a Remedy for the Recovery of it. | 
. A Copyholder may (a) ſurrender to the Lord by Attorney in Court, be 
26. cauſe he may do that communi Fure; and fo the Common Law gives hig 
ro. Eli. „ | 
443. . Cro. Car. 273. Leon. 36. Co. Copyh. 92. 1 Term Rep. 600, 2 Term Rep- 4 
(a) Admittance by the Lord in Court, pr out of Court, ſeems to be de communi Jure; bu! a 
whether de communi. Jure he is to admit by Attorney; and wide 9 Co. 75. Leon. 36. cant. Co. | 
59. 3 Bulſt. 80. and 2 Sid, 375 61. That the Lord is not compellable to admit by another, de® 
the corporal Service of Fealty is due from every Copyholder. e DR OO EI ” al 


5 


TTT 
power to do it by Attorney, as an Incident to his Eſtate. So a Surrender 
to the Lord out of Court is de communi Fure, and therefore the Copyholder 
may, as it ſeems,-do it by Attorney, and ſo it ſeems to the (5) Steward ; 
but if the Surrender be to two cuſtomary Tenants, there it cannot be done 
by Attorney without a ſpecial Cuſtom ||. ' 


(%% That 
there is the 


_ ſame Rea- 


v ward ſhould take Surrenders out of Court, and alſo out of the Manor, as that the Lord ſhould. 
Salk. 184. ple 2.9 I So R. 9 Co. 76. a. b. 1 Rol. Apr. go. I. 5, | 


Wort * — * 9 — — 


|  # See farther Com. Dig. 1 V. 382. A Cuſtom that a Surrender muſt be made in Perſon, unleſs in 
Caſe of ſpecial Diſability, is not contrary to Law. Mitchel v. Neale, M. 1755, 2 Vezey 679,—A 
Purchaſer of a Copyhold is not obliged to accept of a Surrender by Attorney, but may infift on the 

Venders ſurrendering in Court. Mid. | | | 1 


Fi . 


— 


E) Of particular Cuſtoms that are good and pe- 
| cultar onlp to ſome Coppholds, 


Articular Cuſtoms are to be conſtrued ſtrictly, but the Reaſonableneſs 
P of them is not altogether to be conſidered from the Rules and Maxims 8 
of the Common Law ; for there is no Cuſtom but what in ſome Point or 
other overthrows the Common Law, but from the Conveniency of the 
Thing itſelf. | - 


the Homage, the 'Tenant amerced, and that the Lord ſhall diſtrain upon Moor 788. 

the Copyholder or Under- Tenant ; this is a good Cuſtom, for the oo 0 

Tenant is not a mere Stranger. 8 | | | ; 13 
But a Cuſtom that after the Death of Tenant for Life the Lord 1s 2 Brownl. 

compellable to make a Grant for Life to his Son, and if no Son, to the 85. 

Daughter, is a void Cuſtom, becauſe it obliges the Lord, who hath the Noy 2. 

Intereſt to grant it to this or that particular Perſon, whether he will Bug Jac. 

ro; (e) but a Cuſtom for a Copyholder for Life to nominate his Succel- 3; 

for, is good. | . 


ſuch a Copyholder may cut down Trees, is good. Noy 2. Cowp. 377. 1 Term Re 


396. 


* Cuſtom for the Steward to make By-Laws for the Ordering the Com- Page a3 
| mon, is good; but an Order that the Tenant ſhould not put in this or thaty,,,, , 
1 beaſt, is void; becauſe it takes away his Inheritance; but a By-Law March 28. 
N that he ſhould not do it before ſuch a Day, is good, being not reſtrictive 
3 ba of his Inheritance, but only directive of it. | SY 
8 Cuſtom that he who lives above ten Miles from the Manor, upon pay- 4 2 367. 


! 


id tt 


Ir ont nz 84, and 14. to the Steward, ſhall be excuſed from Attendance upon 2 77. 
14; bu ' the Court, is a good Cuſtom, if it be averred that there are ſufficient ef me. , 
: g , 8 | 


Tenants who live near the Manor. 


arg A Cuſtom to deviſe Land, the Leſſee paying the treble Value of the Hut. 101, 
lee x! Rent, and if he died within the Term, that his Heir ſhould have it, pay- 126, 127. 


b Leaſe ug one Year's Rent; and that if he aſſigned, the Ailignee ſhould have 
u, paying a Year's Rent; this was held to be a good Cuſtom. _ | 
That a Copyholder ſhall not alien without a Licenſe, is a good Cuſ. Moor 8. pl, 
om; ſo is a Cuſtom that if a Copy holder make a Leaſe for one 17 55 and 5 4. 
die, that it ſhall be void againſt his Heir; (4) but a Cuſtom chat the Co- (A G7 
Rep · & Pholder ſhall hold the Land half a Year after the Term, is void. tom that the 


Jurt, ha 
ves hit 


but L= : 1 Executors 
Co. UL Gall hold a Year after the Copyholder's Death, is a good Cuſtom. Cro. Jac, 36. 1 Term Rep. 474, 
1, deci + 2 Term Rep. 198, 484.— That a Copyholder may give 3 Warrant of Attorney to ſurrender 
Kerr his » is a void Cuſtom. 2 Rol. Abr. 157. 833 | 7 
Port 1 8 8 7 That 


ſon that che 


A Cuſtom that if a Copyholder do not repair, it ſhall be preſented by March 161. 
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| . , 1 

Lex Cuſ- That if a Copyholder will ſell his Land, the next of Blood ſhall have 

tom. 34. the Refuſal, or the next Neighbour to the Zaft, is a good Cuſtom, 

e TT If there be a Cuſtom that a Copyholder ſhall not put in his Beaſts to take 

boy: J the Common before the Lord hath put in his, this is a void and unrea. 

2 Brouml. ſonable Cuſtom, becauſe it is in the Power of the Lord to take away the 

ns ' Intereſt of his Commoners. (5) So a Cuſtom that the Tenant ſhall pay 

Co. Copyb- a Fine upon the Marriage of his Daughter, is void, becauſe againſt the 
75 1 Freedom of the Subject; but if a Man obliges himſelf to ſuch a Thing 

e by Tenure, it is good, being his own Contract. . N 

mt rhe Courteſy, or the Woman in Dower, then to pay a Fine upon Marriage, is reaſonable. 
Co. Copyh. 73. 2 Rol. Abr. 264, 265. % El, 


Co. Copyh. A Cuſtom may be void for the Uncertainty of it ; as, if a Feoffment 
71. be made by an Infant, it ſhall be good, if he can tell 12d. or that Te- 
- nants ought not to pay above two Years Rent for a Fine, but that they 
may pay ſo much or leſs. BE ot op oo ayer 
Co. Copyb My Lord Coke ſeems to be of Opinion, that, by ſpecial Cuſtom, a Wiſe 
e may deviſe Capyhold Land to her Huſband ; hut he ſays that this Cuſtom 
J Moor hath been ſo much impugned, that he cannot juſtify the Validity of it. 
23- where 1 5 Yu | 
It w_ debated, whether a Cuſtom that Feme Covert might deviſe Copyhold to her Huſband, or any | 
other, was good; and it ſeemed to be the Opinion of the Court that it Was; but the Judgment wen: 
on a Fault in pleading 3 but vide Winch 27. March 8. 4 Co. 61. b. where it is held no good Cuſtom, 


/ 


28aund. 326. Copyholders by Cuſtom may have /olam and ſeparalem paſturam in the 
Sid. 152. Soil of the Lord, and exclude the Owner“; but a Copyholder of Inheri:- 
rw Abr. ance cannot, without ſpecial Cuſtom, dig for Mines, neither can the Lord 
Winch 8. dig in the Copyholders Lands, for the great Prejudice he would do to the 
Lit. Rep. Copyholder's Eſtate ; but the Copyholders may dig Marl to lay on th: 
"23S Copyhold Land, but cannot incloſe where it never was incloſed before. 


A Copyholder in fenny Lands may be intitled to dig the Lord's Soil for Turf, Dean of E!y x. 
Warren, T. 1741. 2 Atkyns 189.-——Common of Turbary cannot belong to an Occupant, id. 


: (c) The Lord ſhall not have the Cuſtody of Lunatics Lands, unless 
* Pe there be a Cuſtom for it; neither ſhall the King have it, for the Prejudice 
, (c) But vide that might enſue to the Lord. : 


. Cro, Jac. 5 5 
105. yr va it was reſolved, that the Lord may have the Cuſtody of one that was mutvs & ſurdu, 
and no Cuſtom is laid; and the Reaſon given is, that otherwiſe the Lord would be prejudices in hs 
Rents ; ideo Quare. ; | | 


»*Page464 * A Cuſtom that one Copyholder may have Common, Ec. in his Lord” 
400. 31. a. b. Soil, is good; for all the other Copyholders might have forfeited their 
5 Eſtates. 85 5 f 

eb . Cuſtom, that, upon Payment of ten Years Rent, the Lord ſhould licenſe | 
33 At. to let for ninety-nine Years ; and if he would not licenſe, the Tenan: 
450. and yet ſhould leaſe without Licenſe ; adjudged a good Cuſtom. : 
the Licence | | , 8 N 
ſeems unneceſſary here, ſince it may be done without it. 


Rol. Abr. Cuſtom was that the Lord might /o/ummodo grant Eſtates in Fee ; ti 
ST. By if Word ſolummodo was expounded to mean that he had only granted Etats 
Kenn in in Fee; and ſo it was held that he may grant for a leſs Time. 
Pleading, that he could not grant otherwiſe ; Quere. | 


„ _ Co.Lit.5g.b. That the Widows of Copyhotders ſhall have Dower, or their (c) Fre 
| ee Bench, or a Moiety of the Lands, is a good Cuſtom; and alſo that Hul 
= % bands of Feme Copyholders ſhall be Tenants by the Courteſy; that if 2 
Co. Copyh. Copyholder holds Lands in Fee, that his Wife ſurviving him ſhould wy | 
1 : | N 5 


154 155. 
(c) The 385 | Hl 4 : f 


SS ˙ mw ws Aa co i as _ au 


14 


„ ESO OR > 
it in Fee, i- 2 good Cuſtom; (8) alſo a Cuſtom that ſhe ſhould have it 


lurante viduitate, is good. 


+3 


| | 2 dow of Ceftuy 
ue Truſt of a Copyhold Eſtate, ought to have her Free Bench as much as if the Huſband had the le gal 
date in him. 2 Vern. 585. *—Tenants in Dower, and by Courteſy, ſhall pay a Fine upon Admit- 
tance, eſpecially if there be a Cuſtom for it. Co. Copyh. 154 but wide Lex Cuſtom, 156. where it 
is ſaid, that in Caſe of a Widow's Eſtate no Fine is due; and vide poft of Fine, Letter (I. 479, Ke.) 
and Hut. 18. Rol. Abr. 592. Noy 29. That the Widow is in before Admittance, in the ſame 
Manner as the Heir at Law is. (5) A Copyholder durante widuitate ſows the Ground, and takes 
Huſband, ſhe loſeth the Corn: but if ſhe had let the Lands, her Leſſee ſhould have the Corn; ſo if 
he die, her Executors or Adminiſtrators ſhall have it. 5 Co. 115. 


** * * 1 „** 


— ———— 


* Free-Bench is a Widow's Eſtate in ſuch Lands as the Huſband dies ſeiſed r; not that he was ſeiſed 
of during the Coverture, as Dower is. Godwvin v. Winſmore, H. 1742, 2 Atkyns 52 5. IF a Man 
before Marriage ſettles on his Wife Part of his real Eftate for her Jointure, in bar of all Dower which 
ſhe may claim out of any Lands, Tenements, Meſſuages and Hereditaments, of which he is or ſhall 
de ſeiſed, of Freehold or Inheritance; ſhe cannot claim her Free-Bench, in Copyholds purchaſed after- 
wards. Walker v. Walker, M. 1747. 1 Vezey 54. | pi | 


The Cuſtom of a Manor was, that if a Man took a Cuſtomary Tenant 2 Leon. 208, 
to Wife, and out-lived her, he ſhould be 'Tenant by the Courteſy. A Man 209. 
took a Woman to Wife who had no Copyhold Land then, but: ſome 
deſcended to her during the Coverture; and it wasadjudged that he ſhould 
not be Tenant by the Courteſy, becauſe he is out of the Cuſtom. 15 
A Copyholder may diſpoſe of his Lands, and bar his Wife of her Free- Cro.Jac. 36. 
Bench, unleſs there be a particular Cuſtom that the ſhall avoid any Aliena- 3 Leon. 8. 
tion, &c. and therefore where a Copyholder made a Leaſe of Lands which Co. Copyb. - 
was warranted by Cuſtom, it was held, that though by the Cuſtom the 2 
Wife was alſo intitled to her Free Bench, yet that the Leſſee's Title being 
purſuant to the Cuſtom, was as good as hers, and being prior could not | 
be (c) avoided by her. , (c) But ie 
3 f | i ſeems after 
he Leaſe ended ſhe ſhould be endowed; but Ros whether ſhe ought to be endowed of the third Part 
of the Rent during the Continuance of the Leaſe, becauſe Cuſtoms are to be taken ſtrictly. Vid 
Head of Dexver, and that her Title doth not commence by the Marriage, as it doth in Dower at Com- 
mon Law, Carth. 276. | | | 


— 


* 


If a Copyholder in Fee, where by the Cuſtom the Widow is intitled to galk. 18 ;. 
her Free Bench, ſurrenders his Copyhold into the Hands of two Tenants, pl. 3. Benſon 
according to the Cuſtom, to F. S. in Fee, and this Surrender is preſented at and Scott. 
the next Court; but after, and before the ſecond Court, the Surrenderor 3 E. 385. 
cies, and on the next Court after his Death J. S. and the Widow are ad- -*: : Hop 
mitted, the Title of the Surrenderee ſhall prevail ; for though the Huſ- lein 406, 
band died ſeiſed, yet it was of a defeaſible Eſtate, of which Quality the pl. 1. S. C. 
Wife's Eſtate muſt partake, being thereout derived, and by the Admit- adjudged. 


tance, which had relation to the Surrender, was actually defeated. dr a | 


| 5 | Judged without Difficulty. 
* If the Lord of a Copyhold Manor, in which are ſeveral Copyholders *Pageg65 
for Life, (4) takes a Wife, and a Copyholder dies, and the Lord after 


Coverture grants the Land again, according to the Cuſtom of the Manor, 4 Co. 24. 
for Life, and dies, his Wife in a Writ of Dower ſhall not avoid this adjudged. 


# Mw 5 5 


—— — rr 
7 eder d 


— 4 


Crant; for though the Grant was after her Title of Dower, yet the Cuſ- 1 63. . 
tom, which is the Life and Force of the Grant, was long before. 2 BO wnl. L 
; 208. S. C. | 


cited. (d) So if he t a Rent- charge. 2 Leon. 109. 8 Co. 63. but for this vide Leon. 4. 
16. 2 Leon. 1 52. 3 ee 59. Godb. 130. Moor 94. Rol. Abr. 684. But the Heir's Grant 
the Wife ſhall avoid. Moor 234. | | : 


If there be a Cuſtom in a Manor, that the Lord ſhall enter and enjoy Leon. 266. 
Lands, during the Nonage of the Infant, it is a good Cuſtom ; for the . 7. 
| | | Freehold ** 7. 
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Freehold of the Land is in the Lord, and he is Tenant to the Precise; 
+ See ante and an Eſtate at Will may ceaſe for a Time, and revive again, as well 
460, n. as it may deſcend by Cuſtom. F | | Joes 


4 


1 


b my 2s: * * 8 * * rn 5 : 7 EEE” A 1 3 77 71 *. * — 
. . : 3 


(F) Of gzanting Copphold Lands: And herein, 
5 5 1. What Perſons may make good Grants. 
VERY Lord of a Manor that hath a lawful-Eftate in the Manor 


0, Lit. (S) I 8 | 
| 99 9 Lit. [7, whatſoever that Eſtate be, whether in Fee, in Tail, for Life, 
| 4 Co. 23. b. Years, or at Will, Fc. may make voluntary Grants of Copyhold Land; 


. Copyh. that come into their Hands; which Grants ſhall bind thoſe that have the 


Y 4 


79» 107. Inheritance of the Manor, whatſoever defects the Lord of the Manor 


e "vid may be under, that made the Grant; (c) provided the ancient Rent, 
100. 8 P. Cuſtom and Services be reſerved ; tor theſe Eſtates and Grants derive 


$ 2 63. b. not their Force and Effect from the Lord's Intereſt, but from the Cuſtom 
Noy 41. of the Manor by which they have been (4) demiſed, and are demiſable, 
(e) * an Time out of Mind; ſo that to ſupport ſuch Grant, it is ſuſſicient if it 
keg . be done per dominum manerii pro tempore exiſtente. 

reſerved, the * | 1 be | . | 

Reaſon whereof is, that, there being nothing but Cuſtom to warrant the Grant by Copy, the Cuſtom 
- ought to be ſtrictly purſued, as to the Eſtate, Cuſtom, Services and Tenure, or elſe it is not the Eſtate 
that was demiſed before, Co. Copyh. 107, 108. Bro. Tenant by Copy 27. 
but a particular Eftate in the Manor, cannot grant a Copyhold by Parcels or demiſe Part, and retiin the 
Reſidue himſelf, Cro. Eliz. 662. (4) It is one of the Pillars of a Copyhold Eſtate, that it hath 
been demiſed, or demiſable Time out of Mind. 4 Co. 24. b. Co. Lit. 58. b. Leon. 56. 3 Leon. 


(e) But the 
Grant muſt 
be made in | 
the Name of both, Cro. Jac. 99. 


N So a Grant made by an (/) Infant, Nen compos mentis, Biſhop, Prebend, 
7 Co. 63. (g) Parſon, Sc. ſhall bind for ever. ; | 

Cf) Nov 41. | i 4 ; | : ; 

S. P. adjudged. (g) Grants by a Parſon before Induction, are not good; ſo if after Inſtitution and 
InduQtion he reads not the Articles. Co. Copyh. 48. f. 34. f | 5 


1 Quere, and ſee the firſt Clauſe under this Head, and poſt. 467. 


4 Co. 23. So if the Queen be Tenant for Life of a Manor, and a Copyliold of 
Inheritance eſcheat, ſhe may grant it by Copy, and ſuch Grant by the Cul- 
tom of the Manor ſhall bind the King; for ſhe was Domina pro lempore. 

*Pageg66 lf there are two Jointenants of a Manor, and a Copy hold eſcheats, 
Co. Copyh. one may grant the Whole; for he is Dominus pro tempore, being ſeifed 
97: er my per tout. | | = 
(6) Owen 5 Leſſee for Years of a Manor grants Lands by Copy ; this by (-) 

„ ſome Opinions has been held void, unleſs the Reverſion happens bein 

„ | 8 45 | | 


[ 


Therefore he that hath 


— — — — — 


* 
——— 


— 
— had 


r I pond 


— 
— 
[ 


( A & 


| © 0OP Y H O L 8 „ 
bis Eftate for Years ended; for by this Means he binds the (3) future That there 
Lord's Intereſt, and lets his own go at large 3 but (c) now by the better ought to be 


Lords, for the Time being may grant Copyhold Eftates, was, becauſe CI a 
Copyholders were only Tenants at Will ; and fo though the Lord, for Party 5 
tie Time being, had but a particular Eſtate, and granted the Lands in 

Fee, yet that was no Prejudice, but rather an Advantage to the Lord holds in Re- 
thar was to have the Manor afterwards ; for if he had a Mind, he might verſion. 

put out the T'enant at his own Pleaſure ; but this Uncertainty of the 2 
Copyholder's Eſtate being found inconvenient, it was afterwards adjudged 102 10 0 
that he ſhould retain his Lands, and not be ſubject to the Pleaſure of the 3 . 
Lord; but the other Part of the Law was left as before, wzz. that Lords, Godb. 140. 
for the Time being might granc Lands in Fee, though they themſelves (5) Tenant 
had but a particular Eſtate ; and this Cuſtom wi 0 continued to this ai SO 5 
Day, it is that which warrants the Grants by Copy; for it is moſt certain may 3 
thoſe Eſtates, granted by Lords who have a particular Intereſt, cannot Reverſton, it 


determine when the Lord's Eftate determines ;- for nemo poteſt plus Furis, Heir after 


Cc . F . Rol. Abr. 
a i © 85 499-, * 
Cro. Eliz. 661. S. C. Vide Godb. 135. Owen 4. f—— Guardian in Socage may grant Copyhold in 
\ Reverfion, and it thall bind the Ward, though it comes not in Poſſe ſſion during his Infancy. Godb. 
143. Cro. Jac. 55, 98. Owen 115. Rol. Abr. 499. 2 Rol. Abr. 41. S. C. (e) 8 Co. 63. 
Hetley 54. Moor 95, 147. Cro. Eliz. 661. 


But ſee the ſtat. 11 H. 7. c. 20. as to Alienations by her of the Land of her Huſband, being void. 
If a Lord of a Manor deviſes by his Will in Writing, that his Executors Co. Lit. 58. b. 
hall grant Copies according to the Cuſtom, for Payment of Debts, and Lide Dyer 
dies, the Executor, though he hath no Eſtate in the Manor, may make & 8 | 
6 > | a Copyh. 
Crants according to the Cuſtom of the Manor. 85. 
Te | 1 | Ss i | 4 Co. 24. a. 
I the King, by Letters Patent, grants the Stewardſhip of a Copyhold 
Manor, and after a Copyhold eſcheats, the Steward (4) ex officro, without 4 Co. 30. ad- 
wy ſpecial Warrant, may grant it again, and the King ſhall be bound by 8 
die Cuſtom of the Manor, 1 "* though y 
© ; Es Law he. 
might do it, yet it wis his Duty, before he made any Grant, to inform the Treaſurer, Chancellor, 
4 Barons of the Exchequer, or ſome of them, for their Direction. (4) Much more may the 
Sud of a common Perion, ex Mio, make ſuch Grants, Co. Copyh. 124. for the Steward is in 
the Place of the Lord, and, without a Command to the contrary, may, Sc. Cro. Eliz. 699. 


* 


not make ſuch a voluntary Grant of a Copy hold; for they have not any judged. 
Author; ; reward Buſineſs of th + bei ke Cro. Eliz. 
Authority to appoint Stewards, the Buſineſs of the one being to take 699. S. C 
Accounts, and of the other to ſurvey the Land. | tad 
f ; ; | but may take 
Pre ſentments, or make Admittances, being Things of Neceffity, Cro. Eliz. 699. 


I A. and B. under the Seal of the Exchequer are appointed joint Meor 109. 
Sewards of all the Lands of a F ugitive, and the Lord Treaſurer makes Leon. 288. 
Court, and grapts Copies, though in Strickneſs he had no Power with- 
5, yet thele Grants are good, being made by one that had a Colour 
b 0p Courts. | | 5 

lf 4. being Tenant for Life of a Manor, within which are ſeveral 
Coyhold Tenements grantable for one Life in Poſſeſſion, and another in 
werſion, grants the Stewardſhip thereof, by Deed, under hs Hand 
and Seal to B. for Life, with the Fee of 105. fer Ann. for the e Page 467 

5 | TNREFCD?T, | 


* 


Opinion, this Grant is good; for the firſt Grounds of this Law, that the a Cuſtom to 


grant Copy- 


be derived from the Intereſt of the Lord; for if they were, they muſt ſhall bind the 
her Death. 


But a Steward retained only by the King's Auditor or Receiver, can- 4 Co. 30. l- 
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42 475. 48. thereof, and after 4. becomes a Lunatick, and being found ſo by Inqui. 
Reſolved by frion, is committed to, Ge. yet 4. by his Steward, may grant Copier 
Tanfield; - : A ; 2 1-7 8 1 i 5 5 ; 

but it was ordered the Steward ſhould grant none, but with the Privity of the Committees, and War. 
rant from the Court; but there is a Note that this was in Diſcretion, and the Grant of the Steward 

good. . Eh | 


* 


Ley 48. re- But the Committees cannot grant Copies; for they themſelves have no 


folved by Eſtate in the Manor, nor are Lords thereof. 
Hob. and © ' 's | 


3 a If a Man makes a Feoffment in Fee of a Manor, upon Condition, and 

400 24. a. the Feoffee grants Eſtates by Copy, and then the Condition is broken, yet 

Co. Copyh. the Grant by Copy ſhall ſtand good, though it be a Rule that he, who 

. $82, 88. enters for a Condition broken, ſhall be in of the ſame Eſtate he was be. 

fore, and ſhall avoid all mean Incumbrances ; and it is the ſame, though 

| the Grant were made (a) after Breach of the Condition; for the Feoffor 

() 282 . may wave the Advantage of it, if he pleaſes; alſo a Grant by the 

by Lefſee Feoffee of an Infant, which by Law he may avoid, is good., | 
r Years | ; CR 

: — Breach of a Condition is void; for his Intereſt is ipſo facto determined. Co. Copyh. $3.—— 


. 


A Grant made by a Feoffee on Condition to enfeoff the next Day, is good; for he is Dominus pro 


| tempore. Co. Copyh. 88. ö | 


Co. Copyh. A Man ſeiſed of a Manor in Fee hath iſſue a Daughter, and dies, his 
38, 89. Wife privement enſeint with a Son, the Daughter may grant by Copy; 
ſo Grants made after Alienation in Mortmain, and before Entry of the 

7 Lord, are good. Tr 55 | | 
Co. Copyh. If a Lord of a Manor commits Felony, and is attainted or convicted 
47. 1. 34+ by Verdict or Confeſſion, yet after ſuch Attainder, &c. he may make 

voluntary Grants of Copyholds. | 5 

Co. Lit. 58. b. But if any Perſon that hath a tortious or defeaſible Eſtate of Inheritance, 
4 Co. 24. 2. as a Diſſeiſor, or the Feoffee of a Diſſeiſor, or Tenant at Sufferance, make 
e Ya voluntary Grants upon Eſcheats or Forfeitures, they ſhall not bind him 
Moor 112, that hath the Right ; for they are not Domini within the Meaning of the 
236. pl. 369 · Cuſtom ; but Admittances upon Surrenders or Deſcents, made by ſuch as 
2 Leon, 45. have defeaſible Titles, are good, and ſhall bind him that hath Right; for 
Owen 27, that they were compellable to do, and it was no more than the rightful 


| _ El. Lord muſt have done. ä 
way 2. What Acts ſhall deſtroy the Power they had of making ſuch Grants 


(% Rol. Although Lords of Manors, who have Copyholds come to them by 
Abr. 498. Eſcheat or Forfeiture, (3) may re-grant them again according to the 
Few _ 58. Cuſtom of the Manor; (c) yet by their Acts, ſuch Power may be de- 
bod. ** firoyed; therefore (4) if 9 come into the Lord's Hands in (-) 
d 4 Co. 31. a. Fee, and he make a Leaſe of them for Life, Years or Half a Year, or 
(c)4 Co. 31. for any (/ certain Time, by Deed or without Deed, the Copyhold 13 
11 (4) * deſtroyed ; becauſe during thoſe Eſtates, it was not demiſed, nor demil- 
: Co. 31. able by Copy. | "i we 
Fenant in Tail, for Life, Cc. makes ſuch Leaſe, &c. this ſhall not deſtroy the Power of him in 17 
verſion. 2 Rol. Abr. 271. 2 Sid. 35, 37. Vide Cro. Car. 521. cont. per Cur arguendo ( #1 v6 
cus if he leaſes it at Will. 4 Co. 31. 3 Leon. "Fo OE ; : * 
| 4 C0. 31. : So if the Lord makes a Feoffment thereof in Fee, upon Condition _ 
| after enters for the Condition broken, yet it cannot be regranted à8 


by Copy. | 1 | 80 


— 


Oo H O L . 


/ 1 


dilance made by the Lord, or the Wife of the Lord, in a Writ of Dower, Freneb's 
hath it aſſigned to her, though theſe Interruptions are by Act of Law, Caſe. 
ver it cannot again be granted by Copy. 75 - 


may they be granted again by Copy. Gro. Elz.. 
; | : 


we Land be recovered againſt the Lord by a falſe Verdict, or erroneous 4 Co. 31. 
|udgment, though it is not demiſed or demiſable by Copy, till it is reco- | 
rered by the Lord, or the Judgment reverſed ; yet after it is re-continued, 

bis grantable again by Copy, becauſe the Interruption was tortious. 


Copyhold is extinct, yet he may re- grant it again, if he will; for it was 
always demiſed or demiſable. „„ | 
80 if a Copyhold eſcheats, c. and the Lord aliens the (a) Manor, 
lis Alienee may re- grant the Land by Copy. . (a) eg: 
: | N leaſes the 
Macor, and the ſaid Copyhold Land, by the Name of his Tenement, called H. for the Manor being 
&-miſed, the Copyhold is incloſed as Parcel thereof; and the naming the Copyhold is but Surpluſage. 
Cro, Car. 52 1. 80 | | 


3. What Things may be granted to be holden in Copyhold. 


Things that lie not in Tenure are not grantable by Copy, unleſs (3) „ x 
pendant 10 fore "Flite chat ders te in TORE 4 ian re Things (2) A Rowks 
lucorporeal, for which there can be no Diſtreſs, and which are not Par- Rene-chargs 
cel of the Manor, which conſiſt only in Demeſnes and Services, cannot or Common 
be demiſable by Copy; for of ſuch incorporeal Things no Service is in Groſs, 


due; and therefore no Court neceſſary to be kept for Surrenders, Admit- nnot be 
X oy - "2 / granted 
unces, Sc. | ct aac PR 
2 than as they 


x: pendant to Things which lie in Tenure, Co, Copyh. 116. and therefore where my Lord Coke 
bos that any Thing concerning Lands or Tenements may be granted, it muſt be underſtood of Things 
ypendant to the Demeſnes, or thoſe Parcels which make up the Manor. ide Co. Lit. 58. Tithes 
nay be demiſed by Copy, becauſe they are Parcel of the Manor, as a Rent-charge may. Per Rol. 
Air, 48. Cro. Eliz. 413. cited to have been adjudged ; but Cro. Eliz. 814. 8. C. and 8. P. dubita- 
&r; becauſe not Parcel of the Manor; and therefore not grantable ſecundum eonſuetudinem manerii. 


iFur appendant to a Manor may be granted by Copy. 4 Co. 31. a. Co. Lit. 58. 


dle 
by Copy. d) Co. Lit. 
: | 888. 4 Co. Lit. 31. 4. fo reſolved. 


Things grantable by Copy muſt be Things of Perpetuity 3. otherwiſe ; 
cn never be ſhewn that there hath been a Cuſtom to demiſe them by att 30437. 
py; yet Underwood, without the Soil, may be demiſed by Copy. _, Thins of. - 
"M | | „ perpetuity, 
ich the Cuſtom may extend. Co. Lit. 58. 3. S. P. Cro. Elis. 413. and Moor 315. adjudged 
3 upon a Writ of Error. — That a Man may grant, by Copy, twenty Loads of Wood to be 

n by the Grantee, is good; for it is not neceſſary that the Thing granted have Continuance, but 
hat it be a Thing of Perpetuity. Co. Copyh. 118. but Quare— 


A cuſtomary Manor may be held by Copy of Court-Roll, ad voluntas', Co. Lit. 58. 
A ind ſuch a Lord may grant Copies, but it muſt be of ſuch Things as * 
wie been uſually demiſed by him; for he cannot grant all his Demeſnes 27 C5 5 
Copy, without they have been uſually demiſed ; for tho? they have been Stra. 627. 
ed Time out of Mind, by the ſuperior Lord by Copy, that will not x _ Rep. 

| | warrait 599. 


80 if the Land fo eſcheated, Cc. is extended upon a Statute or Recog- 4 Co. 31. In 3 


But if the Lord keeps them in his Hands, though never & log, 58 g Oo. 31. | 


p | 2 | 99. 
So if the Lord be diſſeiſed thereof, and the Diſſeiſor dies ſeiſed, or if *Page468 


If a Copyholder takes a Leaſe for Years of the Manor, by which his 4 co. 31. b. : 


Co. 31. b. 


405. 24. b —A Mill may be granted by Copy. 4 Leon. 241. cited to have been adjudged . 80 


0%) Tenſura prati, the (d) Herbage or Veſture of Land may be demiſ- — | 
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_ ITermRep. warrant his Demiſe by Copy; becauſe the Cuſtom of the Manor muſt * 


— 25 i that Time out of Mind they have been granted per Dominum manerij, 
_  andthatfuch _ 2 1 | | | 3 


Cuſtomary Lord may keep Courts, and grant Copies. ee 327. adjudged. Bulſt. 57. cited; 

but Cro. Jac. 260. dubitatur.— But he cannot hold a Court-Baron, for he can have no Frecholderz 
for a Copyhold Manor is not capable of an Eſcheat of a Freehold 3 for if.it were, the Prechold. 
after the Eſcheat, muſt become Copyhold, which is repugnant and impoſſible. Velv. 190. Cw. 
Jac. 259. Bulſt. 54, 55. Theſe Caſes which ſeem to contradi& each other, and which vide, may 
perhaps be thus reconciled, that a Cuſtomary Court may be held by one that hath ſuch a Manor, but 
not a Court Baron; and my Lord Cele's Caſe ſeems to go no farther 3 and Quære whether ſuch a Lund 
may not have Freehold Services. l he Rot . EE 


| #Pagea69 * 4. Of the Operation of che Grant, and the Eſtate and Intereſt tha 
1 1 Fe paſſes thereby. ß. 


* 


of Pools Des . regularly receive the ſame Expoſition that Grants 


123, 126, of Freehold Lands do at Common Law, therefore a Grant to one and his | 
139. Heirs Male is a Fee-fimple ; fo is a grant to one & /anguini ſuo hæreditu- ( 
| bili, but a Grant to one & /anguin! /uo in perperuum is but an Eſtate for E 
3 9 a 01 


.) If Copyhold Lands have been uſually granted in Fee, a Grant to 
(a) Co. Lit. one and the Heirs of his Body, or to one for (5) Life or (c) Years, is 
: . 20. within the Cuſtom. c Es | 

es: Leon. 56. S. P. per Curiam. Cro. Eliz. 373. S. P. adjudged. Salk. 188. pl. 7. and 6 Mod. 

3. S. P. agreed. (5) And after the Death of the Tenant for Life the Lord may grant the ſame again 

in Fee, for the Grant for Life was not any Interruption of the Cuſtom. Leon. 56. per Cur'. (ec) Copy- 

holds are very ſeldom granted for Years; but if they be ſo granted, the Executor of the Termor is 

/ obliged to be admitted, and the Lord is entitled to a Fine on ſuch Admittance. See Bur. Rep. 206. C. 


4 Co. 29. b. So where Grants have been made by Copy for Life, a Grant durante 
Er „ wviduitate is good, for that is a leſs Eſtate than during her Life, but not 
3 vice verſa. , © | N N | 


NED. 46 6. | RS. % . 5 | 
If a Copyhold be granted to three, habend” ſucceſſive, they are Jointenants, 


Þ | 
Go. Cop: unleſs by (4) ſpecial Cuſtom he Word Jucce/ive makes the Eſtate ſeveral, 


(4d) It hass | 
been ruled in Chancery, That if a Copyhold is granted to three ſucceſſive, and there is no Cuſtom 
proved, the firſt Taker had Power of diſpoſing of the Whole, nor that th tirſt Taker paid the Purcha 
Money, it ſhall not go to the Executor of the firſt Taker, but ſhall go in Succeſſion. | 2 Verne 264. 


Rol. Abr. If there be a Cuſtom that Copyholds may be granted for three Lives, aN 
511. Copy may be granted to three for the Lives of two, within the Cultom; 
als for there is not any Inconvenience to the Lord, though it be for the Lite 
of another ; for there ſhall not be any Occupancy thereof, but the Lord 
_ ſhall have it, if the Tenant per auter vie die, living Ceſtui que Wies, and 
this is not a greater Eſtate than for three Lives, which is leſs than the 
9G Ts Cuſtom warrants. _ 5 fs | ; 

| \ Salk. 188. $0 if the Cuſtom of a Manor be, That the Lands are demiſable by 
pl. 7. Smar. Copy to two or three Perſons for their Lives, and the Life of the Survivor 
ile and Pen- Habendum ſucceſſioe ſicut nominantur in Charta, & non aliter, pay ing a tle 
: ballow riot on the Death of every Tenant dying ſeiſed, a Grant to 4. and his A =Thor 
TOR 64. ſigns for the Lives of B. and C. and of the ſaid A. is good within the Cul 
Ld. Raym. tom; for there can be no Occupant againſt the Lord, neither will he 
434. 8. C. prejudiced by the Tenant's becoming a Bankrupt, for the Aſſignees hat 

| no other Right or Intereſt than the Bankrupt, and the Lord 15 intitled 
FM his Heriot on the Death of the Tenant, notwithſtanding the Aſſigumen 
Moor 677. If by the Cuſtom a Copyhold may be granted for three Lives, and 
ph 75 | 4 granted to one (e) for his Life, Remainder to ſuch Woman as ne. 


* 
” 
* 
W. 7 F 


; gh * Dee . IF} * 1 v * y 5 8 „ * * 
r 2 , THAT. 2”, EY 4 7 
: ; ; 2 % 2 > * 
9 ation! 


VVV 1 
marry, and to the firſt Son of his Body ; both theſe Remainders are void, C uflom it le 
but the Eſtate for his own Life is gt.  *- demiſableIn 
EW I 8 e . Fee, or for 
Life, ſolummedo ea Capienti extra manus Domini, yet à Surrender may be to the Uſe of one fur Life, 
Remainder in Tail, Remainder in Fee. Cro. Eliz. 373. adjudged z though it was objeQted, tho 
Taking ought to be immediate, but the particular Eſtate and Remainders make but one Eſtate. - 


* 
— 
4 5 . 4 4 * _ 
Te 2 — a * fe * wy 
: o - : 


———— — 


*(G) Of Surrenders, Preſentments, and Admit- *Page470 
. tantegs: And herein, N | Po, 

1. Of the Neceſlity of a Surrender, and where the Copyholder ſhall 3 

. faid to be in before Admittance. _ 85 


i Opybolders cannot regularly (a) transfer their Eſtates otherwiſe than Co. Lit. 57 


by Surrender, the Reaſon whereof is, becauſe they have only an a. 
| Efate at Will, which is determined when they take upon them to grant it + 8 br 
wer, for that is a plain Declaration of their Igtention to hold the Lands (4,5 ED 
no longer; therefore a Surrender to the Lord is neceſſary, who is to grant er cannot 

| another-Eſtate at Will, and which now he is compellable to do to him, alien by 

| to whoſe Uſe the Surrender is made, ſeeing the Tenant hath a ſettled Deed, yer 


Elate and Intereſt in the Land, which his Heir ſhall inherit whether the e 


Mod, Lord will or ne. | to Copy- 

again * „ 5 ED 45 ; \ > hold, may 
opy- | by Deed or Copy releaſe it to one that is admitted Tenant de Facto. Co. Lit. 59. 4 Co. 25. 8. P. 
nor is xjudged. Hut. 65. S. P. ſaid. Cro. Jac. 101. S. P. dubitatur.— But he cannot releaſe to une that 
e. | ouſts him by Wrong, for he gains no Cuſtomary Eſtate, upon which the Releaſe of the Cuſtomary 


Right may enure. 4 Co. 25. b. Leon. 102. But Q. Whether ſuch Releaſe will not enure by way 
4 Eſtoppel againſt the Copyholder himſelf. Releaſe in Fee to one who was admitted for Years, 
will not inlarge his Eſtate; for no Man can cotne to-the Fee of a Copyhold without Surrender and 
Almitrance by the Lord, Co. Copyh. 97, 28.-——But if a Copyholder ſurrenders upon Condition, 
be may after releaſe the Condition by Deed, , Cro. Jac: 36. OP et ads | 


Copyhold Lands cannot be (3) exchanged by Deed, but there muſt be ,,\ ©. - _ 


4 


= a Surrender and Admittance thereupon ; but (c) if there be two joint 0 OE: 
5 Copyholders, and one of them releaſes to the other, this is good without 98. 

8 (t) any Surrender or Admittance, for the firſt Admittance was of them, or (e) Winch 3. 
urchal: 


tither of them, and their Ability to releaſe was from the firſt Conveyance K 


, 264 and Admittance. pho. <= 

1 : EF, | | \ * ance to the : 
1wes, « Lord will paſs the Copyholder's Intereſt, for the Cuſtom of ing by Surrender, 3s for his Benefit, 4 
uſtom; which he may wave. Hut. 65. Winch. 67. Jones 41. S. Cf. . 85 8 


Though regularly Copyhold Eſtates can only be transferred b Surren- .\. | 
der and pe ard yet if the Copyholder * a his (e) Heir — enter 2 8 
before Admittance, and take the Profits ; for perhaps there may not be a Leon. 17 


Court held in a great while afterwards ; alſo ſuch Heir may (/ ſurrender (e) Andifhe 
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able b the Uſe of another before Admittance, but not to prejudice the Lord dies, bis 

arvivor d his Fine. e . 5 | | _ may N 
5 Though the Lord had rnitted another. Ne). 372+ adjudged 60 Ma take the Pda, Bing | 
15 mi . er. Noy. 172. ad 5 | ay take ts R ; 18:5 
the Cul . have an Aſſiſe of Mertdanceftor before Admittance. 4 Co, 23. Sap Mor; eee 4 
ill be R 148. Moor 597. Leon 100. But is not compleat Heir, for he cannot maintain a N 

in Nature of an Aſſiſe. Co. Copyh. 112. Moor 272. cont”. 1 = ' | | 

IF 5 | py | . i N | - | 5 . 1 f | 

Vor, * 5 5 K Kk 7 \ | But | | : 


7 3 9 
2 & . 
„„ yy re * 
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P AAA, mov 9 et acts. 


Hob. 181." If the Cuſtom of a Manor be, that the Wife of every Copyholder for 


| Ser, 46. If a Man ſurrenders a Copyhold to the Uſe of his Will by which he 


f 1 hn or any. Surrender made, Equity will ſupply the Want of a Surrender. 


admitted in for the Payment of his Debts, this ſhall be good without any Sur 


_ - Man deviſed 


Eſtate for of a Surrender for the v....e of Legatees, eſpecially if they be Strangers 


| becauſe it did not ſufficiently appear to have been his Intention to charge thoſe. Abr. Eq. 124 


[I : | p | HE | a yt 
But if upon Proclamation the Heir does not come in to be adm; 

Lev. 6 b oY | COM admitted, 

ee the Lord without any particular Cuſtom, may ſeiſe C) quouſque the Heir 

on at Bar. come in to be admitted. 2 EN 

cg) But J's 125 CL 4 ALI bs 

- withour Cuſtom he cannot ſeiſe the Copyhold as forfeited. Lev. 63. per Cur”. 


Chic 57s. Life ſhall have her Free Bench dum caſta & jola wixerit, after the Deatl 
5 8 2 8 of the Huſband, the Law caſts the Eſtate upon the Wife fo that ſhe fall 
Noy 29. have the Eftate before any Admittance, and may make a Leaſe for a Year, 


Kal. Abr. as another Copyholder may. | 
r. : 


»Pageg71 * So if the Cuſtom of a Manor be quod ff aliquis vir habet uxiren 
Moor 271. ſeiſed in Fee ſecundum conſuetudinem Manerii of Cuſtomary Lands, that 
And. 192. he ſhall hold ad terminum vitæ ſue poſt mortem uxoris per Legen Angliæ, 
By os bet- and a Copyhold Tenement deſcends to a Feme Covert, and tie Hufband 
of 50 mon enters, but before Admittance his Wife dies, yet he ſhall he Tenant by the 
Books. Courteſy ; for tho? the Lord before Admittance ſhall claim no Duty as 

Fealty, Homage, Relief, Rent, Fe yet his Delay ſhall not Prejudice a 

third Perſon, | 


ro. Jac: deviſes it to his Wife for Life, and that after his Death, his Wife or her 
199  _Executors ſhall ſell the Land; or if the Deviſe be, That ſhe ſhall chuſe 
3% two Attornies, and make Sale of the Land according to the beft Adyan. 
tage, by theſe Deviſes the Wife hath but a bare Authority, and there needs 


no Surrender to make the Sale; for upon the Nomination of the Vendee wor 

be ſhall be in by the Will of the Deviſor. x . 

2. Where the Want of a Surrender will be ſupplied in Equity. 15 

| . , ; Aer 

Although Copyholds, by the ſtrict Rule of the Common Law, can 1 

only be conveyed by Surrender, yet in Equity this Rule receives a Re- the E 

laxation, and the Want of a Surrender will be ſupplied in the following ade 
Inſtances. | | 

Chan. Rep. 1. In Fayour of Purchaſers ;. as if A. contraQs with B. for the Purchaſe is 

213. _ a Copyhold Eftate, and pays the Purchaſe- Money, and B. agrees to ſurren- 


Abr.Eq#22. der the Premiſſes at the next Court, but (a) dies before the next Coun, 


for if a Man „„ . . 
covenants to ſurrender, Equity will compel him tu a ſpecific P-rformance, and by Decree, not only 
bind the Perſon, but likewiſe the Laiics. Abr. Eq. 122.— Bat ir there are two Purchaſ-rs wha 
Have equal Equity, he who has the legal Eſtate or Iutereſt ſhall prevail. Jide 2 Vern, 565, by 
2 Salk. 449. pl. 2. Will. Rep 280. 10 Mod. 492. S. C. cited. | 


Abr.Eq.124 2. In Favour of Creditors; as where a Man deviſes Copyhold Lin! * enc 


* render. 


Abr. Eg. 123. But if a Man ſeiſed of Freehold and Copyhold Land, deviſes (6) bot 
224+ Raftor for the Payment of Debts and Legacies, withour ſurrendering the Copyto 
and Scl to the Uſe of his Will, and the Freehold is ſufficient for Payment of tn 
decreed. Debts; Equity will not ſupply the Want of a Surrender, and lay the Le 
(5) Where a gacies on the F reehold, and the Debts on the Copyhold, as is done whet 
all his Real 4a are Simple Contract Creditors, and Bond or Judgment Creditors, an 
and Perſonal Perſonal Aſſets not ſufficient to pay both; nor will Equity ſupply the Wan 


the Pay- as they were in this Caſe. | | 
ment of his 
Debts, and my Lord Chancellor refuſed to ſupply the Want of a Surrender as to his Copyh0® 


That Equity will not in Favour of a Wife ſupply the Want of a Surrender for Payment of Debt 
when the Heir at Law would be diſinherited thereby. Abr. Eq. 224. Fai 
1 . " | ; | 3- N 


7 of 


* 


C:OIP"Y H Ol D. = „ 
. Equity will ſupply the Want of a Surrender in Favour of younger Vern. 146. 
Gilden againſt an Heir at Law ; but if the Caſe be fo kerma es rs 8 : 
hat by that Means the younger Children would be in a better Condition and that 
dan the Heir at Law, Equity will not interpoſe. + MER e 
5 DP, cedents of the Kind. 2 Vern. 163. S. F. 


As where a Man deviſed his Copyhold, being of the Nature of Borough 2Vern. 263. 

Þroliſp, to his eldeſt Son, and deviſes Houſes to his youngeſt; which Cooper and 

Houſes were ſoon afterwards burnt down, and never entered upon by the ert ** 

« Heir in Borough Engliſh; and as this Caſe was circumſtanced, the Court p 

would not ſupply the Want of a Surrender in favour of the (a) eldeft * 

; 3 | | _ eldeſt Son 

intitled to the ſame Favour that a younger Child is againft an Heir at Common Law. 2 Vern. 163. 

; - 


% 


N f : 
Nor will Equity ſupply the Want of a Surrender in Favour of a Grand- Salk. 187 
cull, much leſs in Favour of any other collateral Relation. 1 6. 2 
lard Semmert, That the Want of a Surrender ſhould be ſupplied in Favour of a Grandſon, it 3 
ing on the ſame Law of Nature and Reafon; but reverſed in the Houſe of Lords. Preced. Chan. 475. 
c. cited, and the Law and Practice now according to the Judgment of Reverſal. Contra Will. Rep. 61. 


r 


ply the Want of a Surrender; for though the Father might have great Furlaker 


Rules, 

4 If Copyhold Lands are in Mortgage, the (5) Mortgagor may deviſe , _ 
te Equity of Redemption without any Surrender, for he has no Eſtate Preced- _ 
pthem whereof he can make any Surrender. EET _ = 
ich Sides. (6) Ceftui gue Truft of a Copyhold Eftate, having an equitable Intereſt only, may deviſe 
£xttout Surrender, 2 Vern. 585, 689. S. P. per Cur', 3 Will. Rep. 358. pl. 96, 361. 


\ r N r 2 


n 


;. In Caſe of a Deviſe to a charitable Uſe, the Courts of Equity ſup- Vd Title 

py the Want of a Surrender, and go upon the Word appoint in the Sta- Charitable 

ke of Charitable Ujes. I | . : 
b. In Caſe of Neceſſity, as where the King, or Lord of a Manor grants 2 Co. 27. 

fee · ſimple of the Copy hold Eſtate to one in Fee, there the Copyholders 88 25. 
anot convey, becauſe the Alienee hath no Court in which he can make Cro. Elis. 
ſarenders, &c, but leſt this ſhould turn to the Prejudice of the Copy- * 443+ 
ers, Chancery ſupplies the Defect, and makes good the Alienation. 


3. What Perſons may Surrender. 


All Perſons who may make Grants, or convey their Eſtates, may by Sur- Leon. 95. 
aver paſs Copyhold Lands; if an Infant ſurrenders Copyhold Lands, he Popb. 39. 
Y at his full Age diſagree, and enter thereupon ; for this is not a Con- Vid: Head 
uce of equal Solemnity with a Feoffment, which, works a Diſcontinu- of: M. 
* and which notwithſtanding the Infant may avoid at his full Age. RE 
a Feme Covert may ſurrender, Lands, being ſolely examined by the Cro. Elie, 
d; and if there be a Cuſtom for her to be examined before two 717. 
Ants out of the Manor, it is good. : 8 Rn * RE; : 
there are two Jointenants, and one of them ſurrenders his Moiety co, Lit. 
de Uſe of his laſt Will, and dies before the Surrender is preſented; 39. b. 
e made his Will, this is a Severance of the Jointure, for being Rol. Abr. 
SKU" relates to the Time 5 the firſt Surrender... e 
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r Copyholder ſurrenders to the Uſe of another, who before Admit 5 5 
may ſur- 


Rol. Abr. take Sucrenders) before Admittance, and (6) during the Life of the Feme, 


can paſs by Surrender. Mod. 199. 2 Mod. 32. 2 Danv. Abr. 199. pl. 8. 205. pl. 5. 
Moor 236. | 


Owen 27. particular Tenants are compellable to do, and it was no more than the 


, Moor 112. 


Copyhold Tenement, and by Conſequènce was not capable of taking a Surrender thereof to his ont 


CO PEY HO LCD . 


Brownl. ſurrenders to another who is admitted, no Intereſt is hereby veſted in 

143-'S. C. him, for the firſt Surrendree had (a) nothing in him to give over, and 

(«) But n the Admittance of the ſecond Surrendree did not amount to an Admit. 
eir before | 1 | N | 


render to another, becauſe he hath a legal Efiate and Intereſt in him. 4 Co, 22, b. Cro. Ja. 36, 


*Page473 * If there be Baron and Feme Copyholders, to them and the Heirs of 
the Baron, and the Baron dies, the Heir may ſurrender his Reverſion into 
*.* » the Hands of two Tenants of the Manor (who by Cuſtom have Power to 


$02 ,, and this is a good Surrender; for the Reverſion was caſt upon him by 
0. Eliz. f | i - TS, F : . 

662. $ C. Deſcent before any Admittance. | 
ß. dim eat: ah ns 1 
and Brow nl. 143. 8. P. (5) If chere be Tenant for Life of a Copyhold, the Remainder in Fee, be in 
Remainder may ſurrender is Eſtate, if there be no particular Cuſtom to the contrary. 3 Leon. 249, 
4 Leon 9g.— Tenant for Life, Remainder for Life to another, he in Remainder enters upon Tenant far 
Life, and ſurrenders; nothing paſſes, for he is a Diſſeiſor, and hath no Cuſtomary Eſtate in him which 


I. 


4. What Perſons may accept ſuch Surrenders, and make admittance, 


Co. Lit. I A Copyholder may ſurrender to a Diſfeiſor, Abator, Intruder, Tenant 
at Sufferance, or any others that have defeazible Titles, and their Admit- 
2 Leon. 45. tance will be good, and ſhall (c) bind him who hath Right, for that ſuch 


Co. 140. 


Poph. 71. Tightful Lord muſt have done. 9 


Leon. 239. 4 Leon. 9. 2 Rol. Rep. 18 1. Rol. Abr. 503. 4 Co. 240. b. Vent. 360. (c) A. vr: 
enant for Life of a Copyhold, the Remainder to B. for Life; and B. ſurrender-d to the Uſe of 
the Diſſeiſor of the Manor ut Dominus inde, c. 2 Mod. 287, dubitatur, Whether the Right of B. 
was extinct, becauſe A. continuing always in Poſſ- ſſion, the Diſſeiſor had gained no Reverſion in this 


Uſe: 1 Vent. 350. adjornatur. Vide Skin. 28. pl. 4. 2 Show. 153. pl. 135. 


Co. Lit. 59. If Leſſee for Life, Years, or at Will, a Guardian, fc. accept a Sur 
b. render, and their Intereſt determine, the next Lord ſhall be compelled tt 
Rol. Abr. admit. ; * F "2 g * 

> a. A Surrender to the Steward, to the Uſe of the Steward, is good, tt 


5 18 give the 3 an 6 ntereſt, for the Surrender is in Truth to the Lord 
1 and not to the Steward. 5 
oh 5. What Words or Acts amount to a Surrender. ban 
= (s) Any Words ſpoken in Court, expreſſing the Copyholder's Intenti 0 
of ſurrendering, and that he deſigns not to hold it any longer, will amout The 
8 to à Surrender; as (e) if he ſays, that he is weary of his Copyhold, at the L 
67. 57» requeſts his Lord to take it again, this is a (/) ſufficient Surrender. wee, | 
Hutt. 6 5. . . 8 | 5 Amit 
= prot et 3 Bulft. 80. (/) My Lord Coke ſays, That the Word Surrend' is Vocabulun art 
and therefore where a Surrender is r:quifite, no other Words will ſupply the Want of it; * 1757 


Words, give, grent, or the like. Co. yh. 102. But 2: j 


Rat! Abr. But to ſay that he renounces his Copyhold, is no Surrender, becauſe 
30. limits it to Nobody; ſo if he ſays, that he is content to ſurrender, 7 
Ren. 87. it is no Surrender ; for: þ at only expreſſes his Inclination to do i, ak 


- that he actually doth it. : ET 


3 


h Q I D | EE 
4, Lord of a Manor whereof B. was a r in Fee, and the Lord Leon. 191. 
ended that his Copyholder had forfeited, and thereupon entered into | 
Communication with him about it, and it was agreed, That B. ſhould pay 

to the Lord; and that in Conſideration thereqf C. ſhould enjoy the ſaid _—_ 
Cuſtomary Lands (except a Wood) for his Life, and alſo of A. his Wife, NO 
Krane Viduitate, and that C. ſhould have Election, whether he would 

have thoſe Lands aſſured to hum by Copy or by Bill, and he choſe by Bill, 

which was accordingly done; the Court held this a good Surrender for 

Life only, and that the Lord had the Wood diſcharged of the Cuſtomary *Pageg474 
ſatereſt, the (4) Communication amounting to a Surrender. . 15 


£ 25 N 5 Not . 
the Communication does not appear to have been in Court; and Q: Whether any DP 2. © 

of Court will amount to a Surrender ? | e 
| . Copyholder in Fee comes into Court, and there accepts a Copy to him- 0 
er for Life, then to his Wife for Life, then to his Son for Life; this is 3 Bulſt. 80. 


tantamount to a Surrender to theſe Uſes; but he hath his old Reverſion in Shephard 
im; for there is no Ground to make a Surrender of that by Conſtruc- aud Adams. 
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| tion, becauſe he hath made no Diſpoſition of it. . pe: m_ ; 
| And there i 


lad, That it was no Surrender, for that a Copyhold cannot be ſurrendered by a Surrender in Law, but 
ly by actual Surrender. But in other Places in Roll. as Rol. Rep. 268. Rol. Ahr. 171, 172+ 
the S. C. it is as in Bulſt. held to be a Surrender, and the Reverſion ſtill in the Copyholder. 


If 4. being ſeiſed in Fee of a Copyhold Manor, grants certain Cuſto- Raym. 40a. 
nary Lands, Parcel thereof to B. Habend to B. C. and D. for their Lives . F. ds 4 
ſucceſſively, as they are named in the Grant, at the Will of the Lord an 2 Writ 
xcording to the Cuſtom of the Manor, and B. is admitted; and within 4 Birks. 
the Manor there is a Cuſtom, that the firſt Perſon in ſuch Copy named 
may ſurrender all the Lands, and thereby determine and deſtroy the Title 
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ind Eftate of the other Perſons therein named; and 4. and B. covenant J 9 
to levy a Fine of the Manor, and of the Cuſtomary Lands, by Name, BY 
1 in this v the Uſe of a Stranger in Fee, and the Fine is levied accordingly, yet > AP 
his ov! ths does not amount to a Surrender within the Cuſtom, ſo as to bar the * bh te 
Mate of B. and G. for the Cuſtom extends only to the Copyhold Eſtate, 1 
5 ud that cannot (6) paſs by the (c) Fine, 5 Kok (2)-Bue ts * b 
. 0 | : | ight to it q A! 4 
led! my be extinguiſhed by Fine. Carter 24. 2 If the Copy holder joins with his Lord in a Feoff- 498 
50d, te tent of the Manor, his Copyhold is thereby extinct. Godb. 11. Tide Pot, Letter (K). 481. I at : 
, ; . 9 
e L _ 444 


6. What Acts amounts to an Admirtance. = ; 
; Any Thing that expreſſes the Lord's Conſent to a Surrender, amounts 3 Hulſt. 2 19. 
ban Admittance ; for if his Conſent to take the Surrendree as his Tenant = 
ppears, it does not ſeem material whether it be done by a Dominus con- 
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ten & admiſſus eſs, or by other Acts which amount to as much. 

amoul Therefore if a Copyholder ſurrenders ta the Uſe of another, and after 

old, at Lord, having Notice thereof, accepts the Rent from the Surren- 

der. bee, this by Implication and Conſtruction of Law amounts to an expreſy Rol. Abr. 
„ ittance. „ | — Po 

pigs aff Welch. 


3.07 1 This Caſe is differently reported in ſeveral Books ; in 4 Bf. 21 prance 

DUI» 5, 237. S. C. Acce of 

Lent from the Hands of the eee into whoſe Hands the Hah was 3 dotly not amount to 

3 of Ceflui ue uſe, for the Lord may take the Rent of them, without deſigning any 

k s therrby to a third Perſon ; but had it been ſhewn that the Lord had accepted the Rent as of 
Copyholder, then it had been a good Admittance, Cro. Jac, 403. 8. C. reports it, That Acceptance 

a of Ceftui 23 is no Admittance; but by Godb! 268. 8. C. that it is an Admittance, the 

knowing of the Surrender z ſecus if he accepts it as a Duty generally. In Bridg. 49, 52. S. C. k 

GY the Lord had Notice of the Surrender when he accepted the Rent, Vide 2 Sid. 67 

r. per wiſden arꝑuend admitted, and Rylc 146. 8. P. per Roll. Ch. Juſt. . 
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8s if a Fine be (2) accepted of one as of 4 Copyholder, this amount 


arguendo, d an Admutance. 4 
(d) Secus if / 15 | cpm 8 
the Steward had only aſſeſſed the Fine. 3 Bulſt. 239. arguendo. 25 . 
But if a Copyholder in Fee ſurrenders to the Uſe of B. in Fee,.and $ 
furrenders to the. Uſe of C. for Life, who is admitted, the Admittance of 
| C. ſhall not a Gp] wp be taken to be = AI of B. for the Ad. e 
Pace,» “ mittance ought to be of a Tenant certainly known by the Steward, and m 
1 vPages7s entered on a Roll aun eee 2% | is 
145 Wilſn | | TH ot 
3 Bulſt. 237. S. P. dubitatur. | | VV 
Bridg. 81, If a Copyholder, according to the Cuſtom of the Manor, ſurrender; 5 
r into the Hands of two Cuſtomary Tenants to the Uſe of J. S. and his 
8 Heirs, and this is preſented at the next Court, and by the Steward entered 
8. C. adjudg- in the Rolls of the Court, in theſe Words, vi. ad hanc Curiam compertum 
ce of per Homagium, that the Copyholder /urſum reddidit, &c. ad uſum J. h. , 
3Bul&.237- &, Heredum ſuorum, and the Steward afterwards delivers a Copy thereof : 
r 5 to F. S. yet this does not amount to an Admittance; for here is no Ad 5 
424 17 done by which it appears the Lord had conſented that F. S. ſhould be lf 
Mediation admitted, or that he ſhould have the Land according to the Surrender, ; 
of Friends. If a Woman that hath Right to her Free Bench, comes into court, and 3 
Hob. 181. Prays to be admitted, and is (a) denied, (ſuppoſing nothing veſts in her : 
6 29. Ir before Admittance) the Law will ſupply the Admittance: a 
e 1 ? | tif 8 f 
| a FIC but the Surrendree enters, and occupies the Land; in an Ejectment brought by the | dis ( 
Lord, he may well plead Not guilty. Yelv. 16. F ; qut 
7. Of the Conſtruction to be made, when the Surrender, Preſentment, 
FE and Admittance differ. 
co. Copyb. _ Tf A. ſurrenders for Life, and the Admittance is in Fee, the Eſtate of 0 
110. the Copyholder is according to the Surrender, not according to the Ad. 
4 Co. 28. b. mittance ; for the Lord hath only a euſtomary Power to make Admittances H) 
according to the Surrender; and fo far as he executes that Power the Ad | 
mittance is good; but u here he goes beyond that Power, he acts without | 
2 Warrant, and then his Acts are void. e 1 00 
Co. Copyh. So if the Surrender be abſolute, and the Admittance conditional, the | 
110. Admittance is good, and the Condition void; for when the Lord act 
5 according to his Power in one Thing, but beyond it in another, for wh 0 
he acts according to his Power he hath a Warrant; but for what he at | 
beyond it he hath no Warrant, and ſo it is void. | 8 Sed 
/ If a conditional Surrender be preſented, and the Steward in entering "hs 
4 Co. 25. thereof omits the Condition, (5) upon ſufficient Proof thereof the du 7 
Rol. Ar. render ſhall not be avoided, but the Roll ſhall be amended. — 
b) So be 1 5 | e e or 5, 
. the Date of the Court ſhall not prejudice the Copy holder, but he may give in Eviderd fat: as 
the Truth of the Matter, and ſhall not be bound by the Rolls. Leon. 290. * 
| * | ; : 
Co. Copyh. If the Surrender be to the Uſe of 7. S. and the Lord admits 7. N. . . 
þ ods is void ; and he afterwards may nt FJ. S. So if he admits J. 5.4 Aber 
2 a Stranger, 7. S. takes all, for the Stranger's Admittance is void. — 
LexCuftora, If a Surrender be made, and there is a wron Preſentment of this Su 27 
127 render, if the Admittance is according to the Surrender, it is (e) g9% 


4 Co. 29. 3 | : 
and a void Preſentment is as. none. Ca, Copyh. 105. FL, eee 
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% o p. 


$. Of the Time bf i the las Frettchen, ey let 

and where they ſhall be effectual, Pg any of the Parties die before 

they are completed 3 5 „ 

the general Caftom of Manors eve Snider ou & to be refent-" 'Co. 

5 he Ye Court-Day after it is very but by eros Cbtom it 105. ems. 
may be good if done on the ſecond or third Genug r the Reaſon hereof Style 275. 
i to pre vent Diſputes, and for the Security of Purchaſers, who may be 
otherwiſe defeated, if it were admitted to have an old Surrender trumped 
up, and preſented at any Time. 

*If a Copyholder i in Fee ſurrenders out of Court, and dies before it *Page476- 
; preſented in Court, yet the Surrender being Pry. after his Death; 
cording to the 9 is good. e york 


| | Wy Cro. 
| 403. 8. „ 4 Bui: 2114. 8. P. dee. Ra. Abr. —_ P. 
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$0 if the 9 Tenadts, h y whoſe Hands the Surrender was, dies bs ; 
yet if the Surrender be preſent upon Wel Proof thereof, it will be © Co. 0. Lit, 62, 
luficient. bb „ 
: — 
3 Bulſt. 2 14. 
vulged, the Cuſter. being. found generally, that it muſt be roam? at the beat Court, without 
ling by whom. 4 book 29. b. 9 | 
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$ if he to 3 - Uſe the Surrender was, die before 3 yet 
bs (a) Heir ſhall be admitted; for upon Admittance the Eſtate is in Cefui 4 Co. N 
Je from the Surrender, by Relation. | ( (350 ert 


nant for Life 
Gs, he in Remainder ſhall be admitted. 2 Sid. a5 62. 1 a. 297 b. og 192. 
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a, vol” Of the Perſons to mas Gay ak hall be 18582 cou in e 


rd aft UNE: Deſcription of them, 


Urrenders 50 hi ſame Operation and Effect in pa Co hold co. 
Curt as Grants have 9 Law, and Long Gro be 97. 8 
arched by the Rules and Maxims of the Common Law, in * trans- Oro. Jac, 
king thereof. . 
in a Copyholder. ſurrenders to the Uſe of the right Heirs of 7. $he _. - 
being (5) alive, the Surrender is Yoid; for 1 id cannot whe Effect in Pre. Leon. 107. 


fat: as he would have it. 535 | | IN? 


a: Uſe. 

@ lis own right Heirs, whether the Lord ſhall not hold it till his Death, and wide Co. Copyh. 
7. Lit. Rep. 17, 18.*—If a Surrender be made to the Uſe of . and bis Heirs, to the Uſe of 
kth Perſon as A, ſhould name by his Will. 2 Whether Tuch Perſon can Oy ? t 2 Bulſt. 274. 
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bill ofen o l 5D: 5 
Poph. 125- If B. a Copyholder, ſurrenders into the Hands of the Lord, by the 


_ 


8 Hands of Tenants, according to the Cuſtom, tc. without ſaying to whoſe : 
a . Ule the Surrender ſhall be; and at the next Court B. is admitted, Haber p 
2 Kol. Abr. to him and his Wife in Tail, the Remainder to the right Heirs of B. the at 
67. S. C. en gent Admittance explains the general Surrender, and the Wife ſhall fh 
take by the Surrender, though not named in the Premiſſes, but in the Ha. f 
Sendum only; though it was agreed it was otherwiſe in Feoffments and 02 
Grants at 8 a 8 vi » 5 F 
Co. Copy. A Man may ſurrender Copyho nds immediately to the Uſe of 0 
by, 385 Inſant in Ventre ſa mere; for a Surrender is a Thing e, and "0 ſo 
Rol. Rep. thing veſts before Admittance; and therefore if there be a Perſon to take th 
709, 138. at the Time of the Admittance, it is ſufficient, and not like a Grant at th 
7 ol Common Law, which putting the Eſtate out of the Grantor, muſt be th 
637. cont”. void, if there be Nobody to take. 4 15 = 0 
a A Copyhold is granted to the Father and his Son, he having but one 10 
Son, this Grant is good, for the apparent Certainty of it; but if the Pa. - 
ther has ſeveral Sons, or if a Surrender be to the Uſe of a Man's Couſin 7 
. *Pageg77 or Friend, or to the Uſe of F. S. or F. N. all theſe Surrenders are void | 
Eo, Co is eto ee: . 3 | by 
Co. Copyh. 95. vide; And whether ſuch Uncertainty may be helped by any Averment. up 
Co. Copyh. If a Surrender be made to the Lord, without expreſſing any Uſe, it or 
9. ſhall be to the Uſe of the Lord; for it cannot be imagined that the Sur- = 
render was made to no End or Purpoſe whatſoever. | nit 
2. What ſhall be ſaid to paſs by the Surrender. - 
In this likewiſe the ſame Rules obtain as in the Expoſition of Grants ; Re 
for a Man may, with the ſame Certainty in a Surrender, deſcribe what- he 
ever he intends to paſs, as he may in any other Conveyancde. jel 
3 Leon. 13. A Man ſeiſed of Copyhold Lands, deviſed Part thereof to his Wife for 
| Life, the Remainder. to his Brother-and his Heirs ;. and afterwards, in the 4. ( 
' Preſence of three Perſons of the Court, - ſaid to them, I have made my | 
Will as I will have it, and here I furrender all my Copyhold Lands into 
your Hands accordingly ; in this Caſe, only thoſe mentioned in his Will b 
ſhall paſs ; for he had Reſpe& to that in making his Surrender, and he 10 
ſaid, he ſurrendered all his Copyhold Sands accordingly ; which ſhewed Gor 
| his Intent was to paſs thoſe Lands that were deviſed by the Will only. | 
Dyer 251. | A. covenant with B. to aſſure him all his Copyhoid Lands, and after he 13 
ſurrenders divers Parcels by Name, and ſome by Buttals and e one ( 
at the next. Court the Surrender is preſented and inrolled, but with 53 
Addition, by the Name of all his Copyhold Land, there no more ſhall . 
(a) A Sur- Paſe than whilt was (a) named in the Surrender. levie 
fa . 95 1 gl bet ITED a bh, 13S. IT, WES "ry . ah 
Rente ee eee paſs only the Houſe, Orchards, Yards, and not the Lands ; for Copy- mi 
hold and Freehold, as to this, muſt be conſtrued alike. Cro. Jac. 526. adjudged. Kitchen 81. Co. him 
Copyh. 93. CC¶ͥ•¶z ! dd ; 
F | . | | , | ont 
z. What Eſtate or Intereſt paſſes by the Surrender. from 
Co. 21. b. A Copyholder having a Fee-ſimple, according to the Cuſtom of the WF ..., 
Rol. Abr. Manor, Sans make ew. Diſpoſition of it he pleaſes, and may ſurrender Cult 
828. it abſolutely, or for any limited Time. F ; 
2 Rol. Rep. But ſuch 3 is not to receive the ſame favourable e kin 


eviſes do at Common Law ; for a Man may as _— 


# 


ander 


order 
Sar- 


| the Manor there be a ſpecial Cuſtom to the contrary ; as that Abi && /uis, 


% 
\ 


1 Surrender in his Life-time, according to the Rules of Law, as he may 
any Deed to pals a Freehold Eſtate. * 8 
Therefore, if a Copyholder in Fee ſurrenders to the Uſe of 4. and B. Cro. Car. 
ud the longer Liver of them; and that for Want of Iſſue of A. the Lands 366. | 
gould remain to the youngeſt Son of F. S. in this Caſe A. has but an Eſtate Prownl. 127. 
for Life, for an Eftate-tail in Copyhold Lands ſhall not paſs by Impli- hs g * 
on. ; | ” | | | ; | 
35 if a Copyholder ſurrenders, (a) abend a tempore mortis of the C Jac. 
Copyholder, to the Uſe of another and his Heirs, this is merely void; 476. Symp= 
fr a Copyholder in Fee can no more ſurrender, habend” after his Death, for and Sou- 
than a Tenant in Fee can convey his Lands, abend after his Death; for en, ad- 
then he ſhould leave a particular Eſtate in himſolf, which is (5) againſt Judged. 


Balft, 
de Rules of Law. 2 


N | 5 | | 5 
109, 137, 253. 8. C adjudged. Godb. 264. 8. C. adjudged, That a Surrender can no ck 
commence at a Day to come, than a Livery. (a) So if he ſurrenders Pot mortem ſuam in manus 
Domini ad wſum, @c. 4 Leon. 8. Cro. Eliz. 29. Rol. Rep. 254. Bulſt. 274." Godb. 452, 
%) For this vide Rol. Abr. 828. 8 = | 


It the Limitation of the Uſe be (c) general, then C:fu? gue u/e taketh A ©o. 29. b. 
| but an Eſtate for Life, for Copyhold Eſtates, as a neceſſary Conſequence (e) The Sur- 


upon the Cuſtom, ſhall be directed by the Rules of Law, unleſs within r e 


or fibi & affignatis, or ſuch like Words, ſhall create a Fee. ; yas 
E the. Lord ad- 


nitted the Surrendree, babend' to him and his Heirs, and what Eſtate he had. Godb. 137. dubitatur. 


* If A. be Tenant for Life, the Remainder to B. in Fee of Copyhold *Pageg78 
Lands, and B. ſurrenders to the Uſe of A. for his Life, the Remainder to Sand: 149. 
C. this ſhall enure as an immediate Settlement upon C. and not by Way of Sid. 360. 


Remainder ; for though it is void as to A. and his Eftate is not increaſed 288 2” 


| thereby, yet being in the Nature of a Limitation of an Uſe, the Intereſt judged. 


jelts in C. immediately. 


— 


of the Power and Authority of the Lord and Steward, and therein of 93 


the Difference of their Acts. 
\ : ; # 15 
Every Lord of a Copyhold Manor hath, as (4) incident to ſuch Manor, 


: Court, which he is (c) compellable to hold for determining of the () (4) If there 


Controverſies of his (g) Tenants, accepting their Surrenders, fr. _ yrconkht- 
/ 8 | - ing of ſeve- 
rl Manors, and there are ſeveral Copyholders belonging to the ſeveral Manors, though there is but 
"ne Court held for them, yet they are Dec ſeveral and diſtin Courts. Cro. Car 366. un 342. 
C. (e) Not by Action on the Caſe, but by Subparne in Chancery. Cro. Jac. 368. 2 Bulſt. 336. 
A Copyholder ſurrenders to the Uſe of A. in Truſt, that he ſhall hold the Land until he 
levied a. certain Sum of Money, and that afterwards he ſhall ſurrender to the Uſe of B. the Monty is 
levied, A. refuſes to ſurrender, B. exhibits a Bill to the Lord of the Manor againſt A. who, upon 
beuigg the Cauſe, decrees againſt A. That he ſhall ſurrender; A. refuſes, the Lord may ſeiſe, and 
«mit B, for he is Chancellor in his own Court, 1 Leon. 2. (g) But where he is a Party intereſted 
himſelf, Salk, 185, 186. 8 ; 'X 33 ; 


The Lord himſelf may make Admittances or Grants at any Place (5) 4 Co. 26. b. 
ant of the Manor, for he is not confined any more than any other Perſon, y Lit. 59. 
fom granting an Eſtate at Will where he pleaſes. _ (b) But a 

REES 1 | © Copyholder 
not ms a the Lord into the Hands of Tenants, Cc. out of Court, without a particular 
„Lit. 59. . „ 


But there being only Caftom which enables the Steward to make ſuch 4 Co. 26. b. | 


n n or Grants, that which he doch he muſt do (i) upon 5 78 23 
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| Manor, (g) anleſs there be a Cuſtom to keep a Court out of che Ma. 
thisthereare nor, which will enable him, as well as the Cuſtom to do it upon the 
Opi ions. 6 hs b | „ 
pyb. and 4 Co. 26, 27. Rol. Abr. 527. The Steward cannot make any Grants or Admittances 1 
Court held off the Manor. By Cro. Eliz. 103. If the Lord grants the Freehold of the Copybelg 
Lands, the Grantee may hold a Court where he will to make Admittances and Grants, By Ca, 
Copyh. 121. Leon. 289. Rol. Abr. 505. The Steward may make Admittances at a Court holden 
off the Manor. By Cro. Jac. 526. Surrenders to the Steward out of Court, adjudged good; and 
by 1 Salk. 184. a Steward of a Manor with Power to make a Deputy makes B. his Deputy: 3, by 
Writing under his Hand and Seal makes C. his Deputy to take a Surrender of G. C. takes the 
; Surrender out of Court, and well. Ld. Raym. 658. Comb. 84, 85. 12 Mod, 466. There 
is as much Reaſon that the Steward ſhould take Surrenders out of the Manor as the Lord; per Car, 
e As if a Lord being ſeiſed of two or three Manors, hath Time out of Mind, within one cf his 
g kept Courts for all his ſaid Manors, Nc. Co. Lit. 58. Cro. Car. 367. 


rs: | 


<6 n Steward retained by Parol is a good Steward to (5) all Intents and 
* Jac. Purpoſes, either to take Surrendersor make Admittances upon voluntary 
$36. Grants; but if the Retainer be (i) general, the Lord may diſcharge him 
Leon. 227. 5 N > 3 : 
of Neceflity done by a Steward, though he acts by a counterfeit Authority, or one that is yoidable, 
are good 3 as Admittances upon Deſcent or Surrender; fer if in Shew and Appearance he is Steward, 
It is ſufficiept, for he acts only as Cuſtom's Inſtrument. Co. Copyh. 124. But voluntary Grants by 
Such a Steward are not good; ſo if 2 Lord commands his Steward not to grant ſuch Lands by Copy, 
and he doth, it is void; fo if in his Grants he diminiſhes the antient Rents and Services. Co. 
Copyh. 125.——Alfo if one, who has no Manner of Pretence or Colour for keeping Courts, aſſume; 
the Steward's Place, whatever he doth. will be void, eſpecially if a Precept be not given to the Bailiff 
of the Manor to give him Warning. Co. Copyh. 125, 126: (i) But a general Retainer by Patent 
| bs for Life. 4 Co. 30. 1 | F „ 


co. Copyh, A Steward cannot de Cummuni Fure make an Under- Steward, unleſs he 
129. have Power by his Patent, or be an Infant, that hath the Office by (4) 
*Page479 * Deſcent, or a Perſon of that Quality, that it will be a Diſgrace to him 
to hold the Courts; as if he be an Earl, &c. | 


Grant of a Stewardſhip to an Infant in Reverfion, exercend* per ſe vel per ſufficiend? deputar' ſum, bel 
| good Cro. Car. 556. 2 


Cre, liz. A Lord of a Manor makes a Steward ad exequend per ſe wel ſufficint 
. Deputat ſuum, Who makes A. his Deputy hac vice to take a Surrender of 
71 yo Baron and. Feme, to the Uſe of the Baron and Feme for their Lives, Re- 
ported. mainder over in Fee, & ulterius ad faciend & exequend” quantum in mt 

e it was held, that the Deputation (J) pro had vice was good, and 
(1 A Copy- that, by Force of the Words & ulterius, We. the Lord was to grant the 
holder being Copyhold to the Baron and Feme for Life, with Remainder over, not- 
in Jeans, ib ttanding the Conditional Surrender to the Deputy. 5 
made a Commiſſion to one to receive a Surrender from him there; and it was held a good Surrendet, 
4 Leon. 111,—1f one cannot come into Court to ſurrender in Perſon, the Lord may appoint à (pec.d 
Srowned to go to diaw-and take the Surrender. Leon. 36. 
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COPYNH OL D. 


e e Coppholdezs? And 


meren, 


l. Where a Fine ſhall be ſaid to be due, and by whom, and to 
| whom payable. _ 55 | 


\ Fine may be due by Cuſtom on every Change of the Tenant, whe- Co- Lit. 59. | 


the Nel. Abe, 


ther by A& of God or the Party, and on every Change of 
bn 5 | For a 


Caſtom to have a Fine on the Change of the Lord of the Manor, by Alie: 5 n or Demiſe, is | 

Lav; for by this Means the Tenant might be oppreſſed by a Multitude of Fines. Co. Lit. 56. 5. 
If a Copvholder in Fee ſurrenders to the Uſe of one for Life, and Rol. Abr. 

Tenant for Life dies, he may enter without any new Admittance, or pay- 505% 

ing any Fine, for he has his old Eſtate in him. "45s 5 7 » i Ag 


If a Copyholder in Fee, ſurrenders to the Uſe of one for Life, the Rat. Abr. 
Remainder to another for Life, Remainder to another in Fee, by this but 505. 

(eh one Fine is due, for the particular Eſtates and Remainders are but 
AMR et we ob | „ 


* 


3 
465. 


308. S. P. adjudged. (c) Unleſs there be a particular Cuſtom to the contrary; but becauſe after 
the Death of the particular Tenant the Remainder Man had prayed to be, and was admitted ; it was at 
frit doubted whether he had not waved the Benefit of the Admittance of the particular Tenant, 
whether therefore he ſhould not pay a Fine. Mod. 103, 120. 11 Mod. 73. pl. 4- — pl. 


I Fitzgib. 287. Will. Rep. 63. pl. 13, 66. 2 Ld. Raym. 1024, 1224, 1226, 1228. 3 


63. 2 Vern. 226. Stra. 445. 4 Co. 22. b. 3 Keb. 29. 


Tenant for Life, and he in Remainder join in a Grant of their Copy- 3 Leon. 3. 
bold, but one Fine is due; for if a Surrender be made, and after a Reco- | 
rery is had by Plaint, in Nature of a Writ of Entry in the Poſt, for the 
better Aſſurance, Ic. but one Fine is due. 1 75 

Tenant in (4) Dower, or by the Courteſy, of Copyhold Lands where 
the Cuſtom allows of ſuch Eſtates, ſhall pay a Fine. | Co. Copyl 


| / | | | I T 54 
le) In Cafe of a Widow's Eſtate, it is ſaid to be reſolved and agreed in Lex Cuſtomar. 1115 Aber 
0 Fine is due; but Q: of this; for though the Eſtate be adjudged in the Woman, yet that is no 
Argument ſhe ſhall pay no Fine, for the Eſtate is in the Heir by Deſcent, and yet he ſhall pay x Fine. 


lf there be a Cuſtom for a Copyholder's Lands to be extended, the Co. Coy 
Exendor, upon his Admittance ſhall pay a Fine. | 1549 5. 

If there are two Jointenants of Copyhold Lands, and one dies, the Co. Copyh. 
vurvivor ſhall have all without Admittance or paying a Fine. „ A 


® 2. At what Time payable. | EP + C Page486 


No Fine is due, either upon a (@) Deſcent or Surrender, till Admit- , * 
ance, for that is the Cauſe of the Fine ; and therefore, if() after the % 
Tenant deny to pay, it is a Forfeiture. Lg 4 Co. 28. a. 

| : Hob. 13 
Een. 160. (a) And therefore if the Heir waves the Poſſeſſion, and refuſes to be admitted 
ſhall pay no Fine. Sid. 58, If the Heir, as he may, ſurrenders before Admittance. Q. Whether 
tte Lord be obliged to admit the Surrendree before the Heir has paid his Fine, and if he does, what 
y the Lord has afterwards for ſuch Fine. Vide 4 Co. 22. b. 23. b. Leon. 174. (5) If the 
ne be uncertain, the Tenant is not bound to pay it preſently, becauſe he could not tell what it would 


*; but he muſt pay it in convenient Time, or elſe the Lord may appoint a Day for him to * : 
2 * 


Li but a Fine certain he muſt pay preſently upon Admittance. 4 Co. 28. a. 13 Co, 

9 160.— But by Cro. Eliz. 779. Moor 622. When a Fine is certain, the Heir ought to 
Wer it upon his Prayer to be admitted. | 

. _ Although 
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Pk Although the Admittance of Tenant for Life, is an Adm; 
« 22. 
i 120. him in 3 to veſt the Eſtate in him; yet the Lord, "ary f 
x1 Mod. 73. Cuſtom he is intitled to a Fine from ſuch Remainder Man, ſhall not have 
F. 4. 107. it before the Death of Tenant for Life, for then the Remainder Man he. 
Feb. 287. comes his Tenant. | 1 ' 
Will. Rep, 12 | | ER 
3. pl. 137 66. 3 Will. Rep. 63. 2 Ld. Raym. 1024, 1224. Stra. 445. 


3. Of the Certainty and Reaſonableneſs of the Fine, 


Oo, Lit, 59. Jie (4) uncertain muſt be (4) reaſonable; and () their Reaſonable. 
b. 60. a. neſs be diſcuſſed (/ by the Juſtices, (g) upon the true Circum- 
2 wm ſtances of the Caſe, for (5) if the Fine is unreaſonable, the Copyholder 
[9% BESR is not bound to pay it. | | ; 
1% m Hoes men Grmnne) als 
not u for Fines certain. ( For are ſcarce an 
Rolls of which it does not appear, that ſometimes — and ſometimes leſs has been 4 . 
Rep. 252. ide 2 Bulſt. 332. (4) What ſhall be adjudged a reaſonable Fine or not, wide 13 Co. ;. 
Rol. Rep. 75- Cro. Car. 196. Cro. Jac. 671. And where Lords ſhall be reſtained in Equity from 
demanding arbitrary and unreaſonable Fines. 2 Chan. Rep. 134. 2. Vern. 367. Abr. Eg. 1:0, 
(e) The Lord is not bound to aver or ſhew that the Fine aſſeſſed is reaſonable ; but it is on the 

| Copyholder's Part to ſnew the Circumſtances of the Caſe, to make it appear to the Court to be 
unreaſonable. Hob. 135. /) For this wide Rol. Abr. $23- 2 Rol. Abr. 578. (g) Appexring 

upon Demurrer, or upon Evidence to a gary» upon Confefton or Proof of the yearly Vale of the 
Land. 4 Co. 27. (b) 4 Co. 27. b. S. | 
x3 Co. 3. Two Years Value for a Fine for an Admittance upon a Surrender, was 

Na Built adjudged to be unreaſonable ; but in Caſes where Copyholds are only for 

32. Life, and come into the Lord's Hands, there the Intereſt paſſes from the 
Lord, and fo Arbitrio Domini res ſtimari debet; but in Caſe of a Su- 
render he is only an Inſtrument. 5 | 

| Carth. 12. A Cuſtom to pay on Admittance tantam denariorum ſummam, quantan 

- adjudged be- ferrir vel tenementa valebant tempore talis admiſſionis, & non amplins, is 2 

| | tween Per- good and reaſonable Cuſtom, although objected, that the Value of Land 

_- ins and Ti- 1g uncertain, and it would be in the Power of the Tenant to make the Fine 
2Show.go7, Of a Very low Value, by not cultivating the Lanc. 


| 471. 
| at... I. 2. Comb. 43. 3 Lev. 255. 13 132. S. C. Lord Raym. 45, 409. 2 Vern. 367, 
ö Pre. Ch. 568. 3 Will. Rep. 151, 155 pl. 38, 157. Stra. 654. Forteſc. 41. 2 Stra. 1042, 1070, 


| | 4 C0,28, a Where a Copyholder hath ſeveral Parcels of Land by ſeveral Tenures, 
 Hubard and the Lord ought to, aſſeſs and demand his Fine ſeverally for both; for the 
4 Hammend.. Fine for one may be reaſonable, and for, another unreaſonable ; and if 
1 Do. Eliz. ſuch a Copyholder ſurrenders to che Uſe of another, and he is admitted 
| | Moo 622. cenend” per antiqua ſervitia, the Fine muſt be ſeyerally aſſeſſed. 

falved by the Name of Dalton and Hammond. | 


- 


2 Stra. 1042. Fines are to be ſet 3 to the improved Value. 
2 Stra. 100. A Fine certain may be alledged as a reaſonable. Fine. 


Fl 
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„525 eee 


(K) Of 


| 3 J 
i Jones 41. S. C. adjudged ; for that in reſpect of the Lord his Eſtate may be determined by any AQ 
Gat ſhes it to be the Will of the Tenant to hold no longer by Copy. 1 : 


lf a Copyhold is in the Hand of a Subject, who after becomes King, the 1 Sid. 8s. 
copy hold is extinct; for it is below the Majeſty of a King to perform ſuch 4 Co. ag. - 
fryile Services ; yet after his Deceaſe the next that hath Right ſhall be Cro. Bz. 

and the Tenure revived. 2 55 RY 


2 Leon. 208, 4 Co. 26. b. Cro. Els. 103. 3 Com. Dig. 486. 2 Term Rep. 435. 


The Severance of the Freehold, and loheritancs of the Land held by 2 Co. 17. : 


Copy of the Manor, does not (4) extinguiſh or determine the Copy- 7 
. ifter alien otherwiſe than by Decree in Chancery; by which it is ſaid, The Interef 
s at bound, but the Perſon only. 4 Co. 25. . Ero. Eliz. 252. | 
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L COP YH OL 5. #1 
„) Of the Extinguiſhment ok the Copphold: Tage: 
ä )))))Vã ²˙ MNEL - ; RT 1 
1. Where the whole Copyhold ſhall be extinguiſhed or ſuſpended. 774 
F a Copyholder in Fee (a) accepts a Leaſe for Years of the (5) ſame 8 a 3 4 
| Land from the Lord, this determines his Copyhold Eſtate. 8 uh a 5 * "TRY 
3 | | 1 | 101. Moor 1 
(84. and wide 2 Leon; 72+ Lev. 70. Latch a13., Cro. Jac, 84. 3 Bulſts Br. Brownl, 33. i | 
4 Co. 31. (a) So if the Lord leaſes the Copyhold to anocher, and the, Copyholder accepts an +0 
aſſignment from the Leſſee, his Copyhold is extint. 2 Co. 17. Leon. 170. And. 191. Goull, he bp i 
Rol. Abr. 510. S. C. () But if he takes a Leaſe for Yeats of the Manor, that is only a2 1 
Suſpenſion of his Copyhold during the Term. Per Cro. Jac. 84. Sav. 70. But per Cro. Elis. 7. 1 
Moor 18 5. it is extinguiſhed.——But the Leſſee may regrant the Copyhold again to whom he 1 
pleaſes, 4 Co. 37. b.— If the Copyholder joins. with his Lord in a Feoffment of the Manor, his 11 
Copyhold is thereby extinct. Godb. 11. 2 Term Rep. 706. : | | 17 
If a Copyholder accepts to hold of his Lord by Bill under the Lord's And. 199. | 9 4 
Hand, this determines his Copyhold ; fo if he accepts an Eſtate for Life Latch, 213. 1 
by Parol, if Livery be made; otherwiſe not, for elſe nothing but an Eſtate 1 
x Will paſſes, which cannot merge an Eſtate at Will. | 19 
If a Copyholder releaſes to his Lord, this extinguiſhes the Copyhold; ſo Hutt. 87. +36 
if the Lord fell the Freehold of the Inheritance of the Copyhold to another, Keb. $08. 2 
and then the Copyholder (c) releaſes to the Purchaſer, this extinguiſhes 88 5 4. 
tie Copyhold Intereſt. ; | 2 Gil Ten. Ap 
0) For tho' a Releaſe cannot in its own Nature paſs away a Poſſeſſion, yet it may amount to a Signifi- h "IR [> 
{ cation of the Tenant's Mind to hold the Land no longer; and the Rule is, That any Thing amounting 1 
v Determination of the Copyholder's Will to hold no longer, extinguiſhes his Copyhold. Vide the 1 
Authorities ſupra. Cs . | > | 7 %% 
II 4. is Tenant in Tail of a Copyhold, and it is found, that by the Carter 6, Weg) 
Cuſtom it cannot be barred but by Seiſure of the Lord, for Forfeiture, 22,23. 74. 11 
& non aliter nec alio modo, and A. accepts a Feoffment of his Copyhold hr and wiki 
Lands, the Copyhold is ſuſpended but not deſtroyed, guoad his Iſſue; but Shaw ad- 1 
if 4. afterwards levies a Fine of the Land, though the Copyhold Intereſt Jed. 9:6" 
. ! 3 * If one ſeiied WS. 
caunot paſs, yet it may be barred and extinguiſhed by the Fine, of a Manor 1 
rs os in Right of 1 
Ws Wife, lets Lands by Indenture for Years, this doth not deftroy the Cuſtom as to the Feme; for 9 ö 
iter the Death of her Huſband ſhe may demiſe it by Copy again. Cro. Elis. 459.—A Copyholder 1 
aiemnarries with the Feme Seignoreſs, this is no Extinguiſhment, but only a Suſpenſion, Bar. 66. HEY 
Go, Copyh. 172.—80 if the Copyholder hath the Manor in Execution. Co. Copyh. 172. En, N | 
If a Copyho!der bargains and ſells his Copyhold to the Leſſee for Years Hatt: 65. +5 ITY 
of the Manor, his Copyhold is thereby extinguiſhed. Winch C. es BY I 
+; (nl 
13 
1 


3 N 5 2 
5 eee 
EW n 


N ——— —— — 


| Goa YH O LL: | 0 

| hold Eſtate; for the Cuſtom hath eſtabliſhed his Eſtate, fo that the 
e482 Lord cannot. ouſt him ſo long as he pays and performs his Cuſtons 

If a Lord of a Manor barivg (a) many antient Copyholds in a Town 
ants the Inheritance of all thoſe Copyholds to another, the Grantee may 
El. 395, 443. keep à Court for the cuſtomary Tenants, and accept Surrenders, and 
8. By the make Admittances and Grants; for though it is not a Manor in Law for 
5 5 pore 00 want of Freeholders, yet as to the Copyhold Tenants, the Grantee hath 
| Nears be hag ſuch a Manor that he may keep Courts © © 
Copyholds ES | | | 
zn other Places. (a) Diverſity where the Inheritance of many, and whereof one fi Yopyhol 


2. Where Part only, or what is incident to it, ſhall be extinguiſhed, 


© Sav. 66. If a Copyholder hath had Time out of Mind, Cc. a Way over ano. 
Co. Copyh. ther's Copyhold, and he purchaſes the Inheritance of his own Copyhold, 
272. yet the Way remains. be TER 
$ Co. 6: _ If the King is ſeiſed of a Manor, Parcel of the Duchy, in which by the 
Moo: 857. Cuſtom Copyholders may take Fire- wood, e: growing upon their Co- 
S. C. adjudg- Pyholds, to be ſpent in their Houſes, and for Fences, Ec. and by Leaſe 
ed. Brownl. under the Duchy Seal demiſes the Manor, exceptis omnibus Boſcis, jub- 
237.'S. C. baſes, arboribus & Maerem', c. for twenty-one Years, and after grants 
poacget? the Reverſion & premiſe fic except to J. 8. and his Heirs, and after the 
Leaſe being Aſſignee of the Leſſee makes a voluntary Grant of a Copyhold for Life, 
for Years, according to the Cuſtom of the Manor, this Grantee ſhall have the Eſtovers; 
* the Trees for the Eſtate of the Copyholder is not derived out of the Eſtate of the 
e le Lord, for he is but an Inſtrument to make the Grant; but by the Cuſtom 
Mor dag of Manor it is eſtabliſhed and made firm to the Grantee. 
Manor ; | 
otherwiſe if the Leaſe had been for Life. 


$ Co. 63. So if Copyholders for Life, according to the Cuſtom, have uſed to have 
reſolved per Common in the Waſte of the Lord, or Eſtovers in his Woods, or other 
— 8 Profit apprender in any Parcel of the Manor, and the Lord aliens his 
8.6 Waſtes or Woods, c. to another in Fee, and after grants a Copy hold 
Brown. 211. Meſſuage, Ac. for Life, ſuch Grantee ſhall have Common, Eſtovers, &c. 
8. C. notwithſtanding the Severance; for the Title of the A e Para- 
mount, and the Cuſtom unites the Common, which are but as Acceſſories 
or Incidents, ſo long as the Meſſuage, c. being the Principal, is man- 
tained by the Cuſtom. . 1 
N Jar. If by Cuſtom all the Copyholders for Life have Common in the (2) 
2. | Waſte of the Lord, and the Lord grants and confirms to one of them and 
an his Heirs, all his Copyhold Meſſuage and Land cum Pertinentiis, he ſhall 
and Humber not have Common; for by the Cuſtom that was annexed to his cuſtomary 
INT: Eſtate, which being deſtroyed by his own Act in making it a Freehold, hu 
i of Dp Common is deſtroyed alſo, and cannot continue without (c) ſpecial Words. 
Noy 126, © ; | ETA | E: | 
Bula. 2. Brownl. 220. 2 Brownl. 209. 8. C. adjudged. Moor 667. adjudged; though the Lord 
granted the Meſſuage, &c. and all Common thereto appertaining, for the Common appertained to tie 
eoſtomary Bſtate, which is determined. 2 Brownl. 211. cited. Czo. Jac. 253+ citeds (6) Otber- 
wiſe if they have Common in the Soil of a Stranger. 2 Sid. 84. per Clin. Hob. 190. (c) J. 
All Commons before - uſed. Bulſt. 2: 7ide 2 Vern. 250, where it was decreed, That the Copſ- 
holder ſhould enjoy the Common before, though it was extinct at Law; and vide Title Common. 


S 


ae 


8 uno 
Dh 00 Of Forfeiture : And ben 


1. Of Terme for Non- attendance at Court, and not 4 Service. 


FaCo tolder; being (a) duly una refuſes to appear in Che fads 
I. it is 4 000 Forfeiture of his eee for unleſs the Copyholder Rot. hs. | 
attend there can be no Court held. 1 


| Opinions a 
general Warrant within the Pariſh. is ſuſficient; but now by the better - Opiolon, a > Opinions is 
10 fofficient; but there muſt be a perſonal Summons to make a Forfeiture, Mo. 350. 3 Zulſt. $0. 
Belſt. 268. Cro. Eliz. 505. Noy 58. Stile 2 51. (5) The Forfeiture is a Determination of the Will, 
1nd the Eſtate is immediately in the Lord, as in his Reverſion, and he may grant it to another before 
beſure. Lev. 26. adjudged. - Jones 349.— Where there may be Relief in Equity again a Forfeitures 
Vile Abr. Eq. 12 1. Chan. Ca. 95. Skin. 142. pl. 13. Preced. Chan. 574 to 586. 2 Vern. $37» 664. 


But if a Copyholder is in Debt, and is afraid to be arreſted, or is a Bank- 8 
upt and keeps his e it is a good (e) Excuſe for his not coming. Co, Coprh. 


159. 
(c) So is 


a | Weakneſs, or a great Office. Co. Copyh. 159. 
"4 Allo if the Lord comes to the Copyholder, and requires him to do his Rel. Ab. 
Ty J Services, and the Copyholder anſwers, If they are due he will do 596. 


them, but it ſhall be tried at Law firſt, whether they are due by Law ; this Rol. Rar. 


3 b 10 Forfeiture, being no wilful Refuſal. Stile 241- . 15 3 3 Bult. 80, 
aſe, 400. 21. b. (d) For the Non-performanc of 8 the Look may either di train 3 ale the 
My Land, Ne 135 : 

tom | 


$ if the Copyholder "wg IF it be a Court ho will oppane at Lit, a 
I not, he will not; this 1 is no F orteiture. [ Ora 
| ere were 


Hf NEL I TI about the Court, but that is only uſed as a Shift, then i it ſeems a Forfeiture z and 
4 1 Leon. 104. That continual Default at Court amounts to a wilful Wen 


ther If the Jury or Homage refuſe to preſent the Articles according to their 

s his Cub, this is a Forfeiture of the Copyholds. NB. — 
hold 1, _ "$06, Whats 
„Ec. tis neceſſary that che Cauſe of Forfeiture ſhould be found by = Homage. Vide 3 Leoa- w_ 
Para- ob. 47. Palm. 1205 Latch 227. 2 Vent. 38. 


2. of Forfciture for Non-payment m Rent. 


L 
e (0) If x Copybolder be to fly by his Copy to hi Rol. Abr. 
pay a certain Rent year y by py to his Lhd b 
: * ud the Lord comes upon the Land and demands his Rent at the Day, and 755 8 
= te Copyholder being preſent (/ refuſes to Pay it, this is a Forfeiture, payment, at 
the Day is 
d, hid »Forſ-icure without a Refuſal to pay. Moor 622. Lit. Rep. 268.—And Nete, That for Non- 
Vords. ment of Rent, Fines, Cc. Where a Value may be ſet on them, and a Compenſation made the 
* ll for any Laches in Point of Time, Sc. E, Equity will relieve. Vide Prec. Chan. 568, 569. 
0 
ho. My Lord Coke ſays, That (g) if the Lord demand his Rent of the 2 e 
25 Wpyholder, and he ſays, that he wants Money, and intreats the Lord . 95 But hiv 
- oe 
Mt fem to be Law, it is contradicted by: « ana ehen for hit Adenin » $$ nifies the 
of his Will, and cannot any way amount to a wilful Refuſal. wah 1 — oor 623. 


bb 122, Cro. Eliz. 505. But if he appoints him to pay it at a Day after, at a certain Place 


ann Latch 323. cited. N. Dyer zun. in nu. 


to 
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oh Bhs 605 77: Eſtate, or a Leaſe for Life, but makes (5) no Livery, it is no Forfeiture, 


. But for this If a Copyholder for Life makes a Leaſe for a Year, and then make 


— 


263. 


cu cn. Ny Lord Coke ſays, That if Tenant for Life of a Copyhold ſufer a 


| 46 ; 43 
by Lex Cuſ- this is a Forfeiture. 


Bulſt. 289. A Leaſe, that will amount to a Forfeiture, ought to have a certait 


215. Land is charged with a double Intereſt, the one in preſenti, and the othe 


8d fo 2 Forfeiture« 2 Keb. 267, And dus ſetms to be Law, though it has only the Aythoriry J 


VVT 

to forbear till he be provided, that this is a Forfeiture; and that (b) if 
„Pages, the Lord makes a continual Demand upon the Land, and the Copy- 
- * + . holder is not there, this is a Forfeiture; but if he demand once, aud 
(5) This nobody is there, this is no Forfeiture. Os „ 


likewiſe 2 | | N 3 b : If 
 feems not to be Law, being only a Denial at Law, which cannot amount to a wiiful Refufal 
which vide Hob, 138. Noy 53. ” Latch 14, 122. Rol. Abr. 506. Cro. Eliz. a 1 + 7 
4 Rep. A Widow had Copyhold Lands, and divers Perſons came for the Rent (op) 
268. whom ſhe put off with Delays; at laſt comes a young Gentleman and 
demands it; ſhe anſwered, That ſhe did not know him, but if he would -Þ 
Aaance before her, if ſhe liked his Dancing ſhe would pay him; this De- yy 


nial was adjudged no Forfeiture, not being wilful. 


a WEN 7 9 
3. Forfeiture in the Copyholder's taking upon him to diſpoſe of the nes 
. Copyhold, and make Leaſes. * | ob 


Co. Lit, 59. If a Copyholder takes upon him to convey his Copyhold Eſtate to 2 
2. Stranger, it is a Determination of his Will, and conſequently a For. WI" " 
Co. Copyh. ture; for thereby he would introduce a_Tenant on his Lord without hi 
Admittance, and alſo deſtroy the Evidence of its being Copyhold. 
But if a Man makes a (a) Charter of Feoffment of his Copyhold 


Man bar- becauſe nothing paſſes till then. 
gains and | : | s | | 
ſells kts Copyhold, it is ſaid to be a Forfeiture, though the Deed be not inrolled; for this would deter- Powe! 
mine an Eſtate at Will. Rol. Abr. 507. (5) That if he makes a Letter of Attorney to give , un 
Livery, it is a Forfeiture. Rol. Abr. 507. 12 . . £1 


ut Recovery by Plaint in the Lord's Court, as a Copyholder of Inheritance, WWW Ln 


tom. 206, it 5 s | | | 
was otherwiſe oh. 5 ji in the Caſe of Bird and Kirk, and Mod. 199, 200. 2 Mod. 32. adjudged 10 
Forfeiture ; for the Lord is Party to it, and can take no Advantage of it. os 


Moor 184- If a Copyholder makes a Leaſe for Years not warranted by the Cuſtom 
. and without the Lord's Licence, this is a Forfeiture, but yet it is ne 
P* 5 157. Diſſeiſin; for ſuch a Leaſe is good againſt every Body but the Lord. 

Oro. El. 498. Alfo a Leaſe for Years by Parol to commence in futuro, is a Forfei- 


a Abr. ture, becauſe of the unlawful Contract made to the Lord's Diſheriſon. 
Moor 292. Het. 122. Cowp. 481. 2 Term Rep. 705, 


ginning and certain End, or elſe the Leaſe is void, and carries but at 


Eſtate at Will at moſt, which is no Forfeiture. | 


Abr. zos, another Leaſe to the ſame Perſon for another Year, to commence one Da 
510. after the firſt Year, and then ſurrenders his Copyhold to the Lord; 
Bulft. 189, ſecond Leaſe not being warranted by the Cuſtom is a Fofeiture, for t 


70. Jac in futuro. 


301, 308. 3 Term Rep. 162. 7 . 
Cro. Jac, But if 4. makes a Leaſe of his Copyhold to one for a Year, and the 
138 vox (e) covenants that the Leſſee ſhall enjoy it de Anno in Annum, this! 
__ of — no Forfeiture, being only a Covenant and not > Leaſe. 

'Book ; but the Judgment was given principally on another Point. (e) For though theſe Words \ 
Conſtruction may make 4 e where the Lands may be let; as in Cro. Car. 407 Cro. 174 
yet it would be an injurious Conſtruction to make Words, which only import z Covenant, 3 , 


h 


'uſtom 
t 15 ne 


„„ n e „ 
Of Forfeiture in committing Waſte; and herein of the Lord's and *Page 
* 3 Tenant's Intereſt in the Trees. wo | 15 


If a Copyholder (a) erects a new (5) Houſe upon the Land without Rol. Abr. 
Licence, it is no Forfeiture; becauſe it is for the Melioration of the State . 
A the Lands; but then this Houſe muſt be ſubject to all the Cuſtoms of eee 

Copyhold Land, and therefore if he pulls it down again it is a Forfeiture. os | ep. 


„ ; A4 Leon. agr. 
0 That turning plowed Lands to hop Ground or a Piſcary, is a Forfeiture. © Cro. Eliz. 5, 492. 
Whether a Copyholder in Fee may dig_for Mines. Sid. 152. Q. & wide Winch 8. ide Title 
Wife, (5) Secus if he erects a Mill. Latch 123. N. Dyer 11. Bulſt. 50, $1. adjudged- 


. 7 . > „ p ; 
Waſte (c) voluntary or permiſſive, is a Forfeiture of Copyhold Lands, 
nleſs there be a Cuſtom to cut Trees, c. „ (c) Volunta- 

FR | - __- Ty Waſteisa 
Fafeiture by the Common Law, but negligent Waſte is not, without a Cuſtom. Noy . 51,—By 
Open 18. it is adjudged, That permiſſive Waſte, without any ſpecial Cuſtom, is a Forfeiture. But 
tis muſt be underſtood of Waſte in letting the Houſe decay, Fc. for if a Stranger, or the - 
Niers Lefſee commit Waſte in cutting down Trees, it is no Forfeiture, for every Forfeiture | 
phe the wilful Act of the Copyhalder, fo as it may amount to a Determination of his Will. 4 Co. 
7.4. Lit. Rep. 267, 263, Rol. Abr. 508. But Moor 49. Dalſ. 49. cont'. 


By the Common Law, every Copyholder may take Hauſe-bote, Hedge- 13 Co. 68. 
ne, Fire-bote, and Plough-bote on the Copyhold Lands, though this Rol. Abr. 
Pover may be reſtrained by Cuſtom, as that a Copyholder ſhall not take 8 | 
i, unleſs by the Aſſignment of the Lord, or his Bailiff, 172. 


2 Brownl. 
| | EO 329- But 
hn, Elz. 5. cont”, but ſaid, that a Cuſtom to take is good; but wide 2 Salk. 638. pl. 6. Ld. Raym. 


Wert. Com. Rep. 71. pl. 44+ 11 Mod. 18. pl. 5. 12 Mod. 379. The Caſe in Croke denied to 


The Lord of the Manor may cut down the Timber Trees growing upon x3 Co. 68. 
be Copyhold Lands, provided he leave (4) ſufficient for Houſe-bote, c. Leon. 272. 
a by Cuſtom, where a Copyholder of (e) Inheritance may take the Where it is 
Wowds of Trees, by Cuſtom he may cut them down; for otherwiſe the bes oe. 
3 5 Copyholder 
x Life alledged that his Houſe was in Decay, and that there was not ſufficient, Cc. a. on De- 


mer it was adjudged in B. R. that the Copyholder had an Intereſt: in Trees, that the Fruit, 


kom, Cc. belonged to him; and Judgment accordingly; but reverſed in the Mouſe of Lords; f 


And vide 8 Co. 64. That if a Copyholder be intitled to Shrowds of the Trees by Cuſtom, if 
takes the Body, an Action on the Caſe lies againſt him. (e) But a Cuſtom that every 


for 
the Tenant could not cut down the Timber, if the Lord could not, it muſt rot. 2 Salk. 638. {oo 
Fo 1 


1 Tenant may cut down Trees at their Will and Pleaſure, is unreaſonable. Vide Winch, Cro. 


*. Cro, Car. 220, Bulſt. 50. Noy 2. Rol. Abr. 560, 650. 


Where a Copyholder may take 'Trees for Reparation, the Loppings and 3 Bulk. a8 r. | 
ly belong to him, and though he cannot repair with them, he may >> any oe 05 


Au help to defray the Charges. | | I | 

If a Copyholder cut down Trees for Repairs, and employs ſome, ang 
ps the Reſt ready to be employed in Reparations, this is no Forfeiture ; 1 Abr. 
le could not, perhaps, preciſely know what would do. FI 8 Elia. l 


ker (08, S. C. adjudged, though employed five Years after cut down, and after an 125. for a 


k 


but if a Copy holder cuts Trees to repair his Houſe, and after does not 2 Rel. Abt. 


* 


= 
{ * * 8. P. .. 


them accordingly, but ſuffers them after the Cutting, to be rotten 94 : a.” 


penſh ; this is a Forfeiture. . end, "7 
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955 Forfeiture by Incloſure. 15 6 
Lit. Rep. ja | Inclofing Cop hold Lands one Mia 1 and allo d 6 2 5 
267, Chan, M3 8. ee ee And lefacing Land. 8 
Pred-g7: eee nn Bil 
Hut. 8 ut if A. is ſeiſed in Fee of fifteen Acres, by Copy of Court. R le 
adjudged. there is a Cuſtom within the Manor, that the Lord hath had a F —4 - 3 
Het. 5. S. C. within the Manor for 500 Ewes, in the Field in which the fifteen A wy 
| * from Michaelmas to Lady-Day, and that no Copyholder = ae, 1 
| . without the Licence of the Lord; and that if any incloſed wks de 
adjudges; then a reaſonable Fine ſhould be aſſeſſed by the Lord, or his Steward, if 00 
becauie by the Lord would accept thereof; and if not, that then the Copyhold rb oO 
2 Cuſtom 78-6 open ve ee at every Court till he opened 4 em 1 
te Copy- and B. inclofes the fifteen Acres, with an Hed lee 1105 
8 2 _ amercey three Feet deep and fix Feet broad, and Jonas. 3 nt * 
a * 0 3 N 1 5881 . this is no Forfeiture, becauſe a Prejudice 4 
4 1e L ? 4 2 0 . | 
Lord me to be ſo co the Cop hold Tine 8 yo Weng 1951 « rey wie f 
meay: Bot is 1 and Forfeitures, which are odious in Law, ſhall be taken 3 
een, 30 F | | com! 
notwithſtanding the Gaps, this was/an Inclofure againſt the Cuſtom. * 
Ek i 6. Forfeiture for Treaſon and Felony, Y 
Co. Copyh. If a Copyhold i or + bs Forks . 
FETT 
Leon, 11. en, becoming a Traitor or Felon, would have no Puniſhment i 8 
4 con- ; : 2s | 5 
victed of Fe 2s 2) N 1. 
dee, "and allowed bös Clergy, does not forfeit. Lev. 263. 3 Keb. 461. 3 — 
f * woleſ it be for a Capital Etime. Lit, Rode wah Hetl. = 20d pres . Ron ks i k 
(6) 2 Lev. Zy an Attainder of Treaſon or Felony, of common Ri 2 
F 3 7 eee ght the Copy bol 
225 Sant jo oh Cee (2) but not by a Conviction only ; but (e) by Cuſtom it ma be 
Mae s forfeited for Treaſon or Felony, even without a Conviction. er, 
| e reg 6 2 Vent. 385 2 Jones 189. 5 Co. 117, Lev. 34. hurt 
5 | If a Co yhold: is granted to A. for Life, and after di 3 th G 
3  Cuſtoni, the Reverſion is granted to B. for Life nabe Af wa 8 
Deniſon, ad- forisfatturam five aliam determinationem lat prædies A. and 4. "Ti 
judged, upon attainted of Felony, by this his Eſtate is determined; for being in tl Ute f 
i e Ne Eye of the Law 4k an Eſtate at Will, his Will is determine by t 
11 Jigs : jr for by the Attainder he cannot hold an Eftate, and B. m wg 
ment affirm- vantage thereof without any Entry made by the Lord. 
ed cocord- : | , | WES © 79 5 | 
Ugly. Skin. 8 8, 77 8. C. adjornatur. | * 
J. In what Caſes a Forfeiture of Part, ſhall be a Forfeiture of the MM: 
4 Co. 37. 4 Where a Copyhold is held pe Tenure, it is ſaid, that a Forte Lat 
df any pak 4 a eech of the Whole, for there is a Condition in 10 
1 * | bot | Era oy 54 The! unn 


* 


eo r HOLD. 3 
« Therefore if ſuch a Copyholder commits Waſte in cutting down a Pageg87 
ingle Tree, this is a (a) Forfeiture of his whole Copyhold ; for by the 12 
ating of the Tree which is to be employed in repairing the Houſes, 1 * 
2 the whole Copyhold is impaired. | | | Rol. Abr. 


* 


92 IM . ˙ VEN ĩ 
e * — Aa * 
0 we —_ = 8 


EI 5 | AE (a) But 2. 
Fir though committing Waſte in Part of the Houſe may be a Forfeiture of the whole Houſe, yet it 
lens unreaſonable, that committing Waſte in one Acre, ſhould be a Forfeiture of the Whole; dut 


- - — 


15 

4 

7 5 ; 
eie 1 
jp : : a 4 705 f „ 15 ; 
_ Alſo it is ſaid, Ihat if a Copyholder makes a Feoffment of an Acre of , . 1 
t Land, Parcel of his Tenement, that this is a Forfeiture of the Whole. but vide 3 
0 | i ä EEE . i 5 1 Rol. Abr. 115 
di h. cont', and that if a Copyholger by Licence lets for Years, and the Leſſee makes a Feoffment, he | 7 
Ba 0 aal forfeits his Leaſe. Hob. 177. | 3 5 as 
on Bat if a Copyholder hold three ſeveral Acres by three ſeveral Copies, and 400. 27. Ta. } 
ickſet 


onnits Waſte in one Acre, he ſhall forfeit that Acre only ; for though werner and 
fey are all in one Hand, yet every Acre is ſeverally held, and to every — 


judice er there is a ſeveral Condition in Law tacitly annexed. -' | | 

ought do if ſuch Copyholder, that holds three Acres, by three ſeveral Copies, 4 Co. al. 
wy renders to the Uſe of A. and his Heirs, and the Lord admits A. tenend © © 
Taken 


yr antiqua ſervitia inde prius debita & de Jure cenſueta, and after AI. 
onmits Waſte in one Acre, he ſhall forfeit that Acre only, for the Te- 
u continues the ſeveral Tenures, though the Parcels are now all put 
n one Copy. | | OT | 

d if ſeveral Copyholds eſcheat to the Lord, and he grants them again 


men per antiqua ſervitia to one, and he commits a Forfeiture in Part, Co. 28. b. 
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b extends not to the Whole. | zien nos! 
. _— oO ES | C 
ture 0 LP. fer Cur', Cro. Eliz. 353. S. C. and 8. P. adjudged; there being to each Parcel a ſeveral Haber- 
rwiſe hs nd Reddendum. © : pms 5 


1 Who ſhall be affected by a Forfeiture, or take Advantage thereof, 
[ there be a Tenant for Life, the Remainder in Fee of a Copybold, 


kd the Tenant for Life commits a Forfeiture, (5) this ſhall not bind the Ra Abr. 


opyho) ro. Elis. 
at ma 598, 880. 


(2. vide Moor 49. and Palf. 49. cont”. (5) But by the ſpecial Cuſtom it may bind the Re- 
er. 9 Co. 107, 2 Wilſ. 13, 16,- Cowp. 702. 1 Term Rep. 738. | 


hut though this ſhall not affect the Remainder Man, yet if there be a Co- 9 Co. 107. 5 
1 Wider for Life, the Remainder to another for Life, or in Fee, and the $9 Abr. I: 
g to ti Copyholder commits a Forfeiture, he in Remainder ſhall not (1 enter, 558. £4 #4 
norte the Lord ſhall hold it during the Life of the firſt Copyholder, or Copy- (c) But if » 
nd A. Eſtates are not like thoſe at Common Law, where in ſuch Caſe, 44 Can | 5d 
og in N for Life being ended, he in Remainder might enter immediately. for Life, and 4 


d B. m ur Leaſe to commence after the End, Forfeiture, or Determination of the Eſtate for Life, the 
| lder commits a Forfeiture, the Lord will not enter, the Leſſee may. 2 Leon. 73. 9 Co. 10% 
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la Surrender be made to the Uſe of A. for Life, the Remainder to B. in Oro. Elis. 
ud 4, ſuffers three Proclamations to paſs, and makes no Claim, yet 879. 

not Z. forfeit his Remainder, for the Cuſtom ſhall be taken ſtrictly. | 
Ii Copyholder leaſes for Years by Licence bf the Lord, and after 3 Abr. 


: 


fe makes a Feoffment, this ſhall forfeit (% only his Eſtate, and not 30%. , 
For - Late of the Copyholder. * oF a 6 1 17 * 55 | # 1 7 | ö | s ws 177. 5 
on 10 8 N : v g 3333 WE 4 - > Palm. 38 % ; 


Rep. 372, 8 (4) If a Copybolder makes 2 Lehſocfor 4 Mens 1d another Leaſe in Rea 8 
Thet the 9h. any Cuſtom, though this ſecond Leaſe be a Forfeiture, yet the firſt Leaſe js goods 
; va „ar. 234. : ; | 
L1z ; If 


\ 


,-_ 


; 5 } | | C O p v H 0 Lt. ED 
*Page488. If a Copyholder Tenant in Tail commits a Forfeiture, his Iiſue i 


Co. Copyh, bound by it. l | | 
3 2 „ . 

id. 314. 2 Sand. 422, j ; : FN . 
Rot. Abr. Leſſee for Years ſhall take , of a Forfeiture committed by x 8 
5099. Copy holder of the Manor, for he is Dominus pro tempore. 5 
Brown. 13a. If there be a Lord of a Manor, in which there are Copyholders Tenant 
Cro. 6, of the Manor, and the Lord grants to a Stranger the Freehold of a Copy. 5 
499. e hold in Fee ; though by this-the Tenement is divided from the Hau, © 
Abr. 509. and not demiſable by Copy again, yet the (2) Grantee: of the Freehold 

Ce) So if the mall take Advantage of a (6) Forfeiture committed (c) after by the 1 
N Copyholder, for he ought to pay his Rent to the Grantee, 1 
1 wok | . | 
= of the Freehold, the Leſſee ſhall take Advantage of a Forfeiture committed after. Rol. Abr, 
870. Cro. Etiz. 499. Moor 393. Owen 63.—After the Leafe made, and before the Commence. 
ment of it. Moor 393. (5) Such Forfeitures as accrue by Reaſon of the Cuſtom, are diſcharged, 
but not Forfeitures at Common Law; as Waſte, Ce. Moor 393. Owen 63. 4 Co. 24. b. 2; , 2 
e) But not of a Forfeiture committed before the Grant; for the Grant of the Freehold made by the « 
before Entry, implies an Aſſent that the Copyholder ſhall continue his Eſtate, and ſo is in Nature 4 
of a Confirmation. Owen 63. & wide Latch 227. Palm. 416.—The Copyholder commits Treafon, 1 
and the Lord aliens the Manor; and after the Copyholder is attainted by Act of Parliament, whether ; 
- the Alienee ſhall take Advantage of the Forfeiture, 2 Vent. 38, 39. dubitatur. A, 
w $ Bas? a „ | : HK 3g « | 


At » — 


—— — 


+ Why not 1 185 Lord aliened all his Right, Sc. eſpecially as it muſt be taken for granted, the 
Copyhold was actually diveſted out of the Copy holder. . adn] < for 


FF Copyholder commits a Forfeiture, and the Lord of the Manor die 
Cro. — before Entry or Seiſure for the Forfeiture, he in Reverſion or Remainder 


3 8. C. ſball not take Advantage of the Forfeiture committed before his Time. l 
Mod. 200. | ob | | Lorc 
S. P. reſolved per Cur'. The ſucceeding Lord ſhall not take Advantage of Waſte done in the Tins | 
of the preceding Lord; but if there be Lord and two Coparceners Copyholders, and qne makes bes 
Feoffment in Fee of her Part, and then the Lord makes a Leaſe of the Manor; though the Leſt the 
can fake no Adventage of the Forfuiture, yet the Heir of the Le ſſor may. Palm. 446. Latch 227 the F, 
' "adjudged. 2. The Diverſity between a Feoffment and other Forfeitures ; and Q; If the Leſſor out they 
Lives the Leaſe, whether he may take Advantage of the Forfeiture f. | 
a. PR 14% ” ' : — 2 3 By 
t [As to the laſt Q. See the Note above. 4 
Salk. 186. If a Copyhold Manor deſcends on two Coparceners, e e 
pl. 5. Eaft- commits Waſte, and makes a Leaſe, which are agreed to be Forfeiture Nd 4 
- court and and after one of the Siſters dies, the Surviving Coparcener ſhall not tak 2a 
Weeks, ad- Advantage of the Forfeiture ; for the Election to take Advantage of ti 
| Tadged of Forfeiture muſt be made by them both, which cannot be. after the L lf 
l. J. of one of them. 5 , Kd, 
N, and x 153 To FEES 2 : 5 himſe 
lenco, cont” | . mie 
Poe; who held alſo, That where there are two Coparceners, and one will take Advantage 0 Wltta, 
Forfeiture, and the other not, there muſt be an Apportionment. Yide Title Coparceners. 
. ; 75 | : 0 
„ ... tn, FFO8 t Perſons ſhall be excuſed from a Forfeiture. Wit 


| Cro. Els, There were ſeveral Caſes, in which Feme Coverty and Infant Caf 
499- * holders, fc, were obliged, on Pain of forfeiting their Copy holds, 
rg 393* obſerve the Cuſtoms of the Manor. 
As if the Huſband denied to pay Rent, or do Suit, this was hel 
15 = ten for.ever 5 for the Lord muſt have his Services. 
| BS WHT WS art E083 e a LEE; ; TA 


SERGE oe 
8 if the Huſband commits (a) Waſte, and dies, this ſhall bind the 


a A Rol. Abr. 
Wife. 


y a „ JFC 5 | : 
: Alſo in Copyhold Manors, where the Cuſtom is, that the Heir ſhall 

ants come in and be admitted, and if he dath not, Proclamation ſhall be made gt for the 

py« for him to come in, and fo on in the two next Courts, otherwiſe that the id 8 Co. 


Lord ſhould ſeiſe as forfeited; it was held, That a Feme Covert was bound; 100. . 
ud by ſome. Opinions, the Lord, after ſuch Proclamations, might ſeiſe Style 387. 
the Copy hold of an Infant Heir till he came in and was admitted, and Co. 
night receive the meſne Profits without being anſwerable for them. 101, nw” 


1 : Leon. 
der 7 231. - Carth. 41 to 45. Comb. 118 
ence- : , Wd 
1952 * But now by 9 Gee, 1. cap. 29. it is enacted, . That no Infant or Feme Pages 
2 « Coyert ſhall forfeit any Copyhold Meſſuages, &c. for their Neglect or r 
Natur « Refuſal to come to any Court or Courts, to be kept for any Manor 
be « whereof ſuch Meſſuages, &c, are Parcel, and to be admitted thereto; - 
he cher 


« nor for the Omiſſion or Denial to pay any Fine or Fines impoſed or ſet 
« upon their or any of their Admittances to any ſuch Copyhold Meſ- 
« ſuages, Ce.“ But vide the Statute, and the Remedies therein appointed 


for the Lord for his Fines, Ec, 


10. Where the Forfeitute ſhall be ſajd to be diſpenſed wit. 


1 


If the Tenant appears not in Court after perſonal Warning, and the ; 
Lord (5) amerces him, (c) this is a Diſpenſing with the Forfeiture. 0 Although 
| | Ti wh . | | t is not 
threated or levied, Leon. 2044 (c) Acceptance of Rent after a Leaſe made, is'a Diſpenſation ; fo 
uche Accepting of any Services. Keb. 15.—If the Lord does not enter before the Tenant repairs, 
be Forfeiture is purged ; alſo it hath been adjuaged, that employing Trees in Repairs five Years after 
for aug een vere cut down, was a Purgation of the Forfeiture. 2 Sid. 8, | KLE 


»4 


But if a Copyholder makes a Leaſe for Years, and after ſurrenders tio 
the Ute of the Lord, and he (4) not having Notice of the Leaſe accepts Cra. Carl. 
tie Surrender; this is no Diſpenſing with the Forfeiture. | rk | 

judged. 


Gar, Non-payment of Rent, &c, 2 Vent. 38. 


lf he that is Dominus pro tempore of the Manor, admits one to Copy- Lev. 26. 
Kid, he thereby diſpenſes with all precedent Forfeitures, not only as to adjudged. 


unſelf, but alſo as tu him in Reverſion, (e) for ſuch new Grant and Ad- ra -- 
atzace amounts to an Entry for the Forfeiture and a . new Grant, jv, 


: * 
„„ ew. Jac. 11. (/) If a Copyholder commits a Forfeiture, and then he that hath Right re- 
taſes to him; this is a Diſpenſation, for now he hath, as it were, another Eſtate, of which he hath 
Wnitted no Forfeiture. Moor 393. Latch 227. = a | 


But the Lord by Wron or Diſſeiſin cannot by ſuch Admittance v. 26, 
k Forfeiture as do the xigheful „ NO 8 . 


„ (NM) Copp⸗ 


+ Rol. Rep. 372. (s) Secus if he made a Leaſe, unleſs ſhe did any Thing to confirm it 3 : 
Neath, Cro. Car. 7. Palmer 383. 2 Rol. Rep. 344, 361, 372. Godb. 345. Rol. Abr. 50g. 


| 3 8 
kl Abt. 510. S. C. (4) But the Lord ſhall be preſumed to haye Notſce af the Failure of Suit gf 
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a (M) Coppholds, wheze | and how to be ſued for 


©o.Lit.60.2. N all Real Actions, or that concern the Realty, a Copyholder cannot 

4 Co. 21. b. 1 V implead or be impleaded any where but in the Lord's Court, for 
Moor 68. there being a Court for that Purpoſe, and the Lord Judge thereof, it i 

Cf) ml his Duty and Intereſt to determine the Controverſies of his Tenants, aud 
. ___ therefore not cogniſable at Common Law. „ 


— 


| fiſe, Ge. Co. Lit. 60. a, Co. Copyh. 142, 143 | | 
. Gas But Aftions (s) merely Perſonal, the Copyholder may ſue at Common 


Court, and malte Proteſtation to follow it in Nature of one of the King's Writs, as Formedon, Al. 


43- 7 | - | 
S ee e 5 8 „ 

ri Years of a Copyholder cuts down the Trees, the Copyholder ſhall ſue in the Lord's Court ts 
puniſh this Offence, Co. Copyh. 143. Where a Copyhelder may have Cafe againſt the Lord «a 
Stranger, for an Injury done the Common belonging to his Copyhold, vide Rol. Abr. 106. 2 Leon, 
201, 20. Brown. 146. 55 


*Page490  ,* The Lord of the Manor (4) may plexd or be impleaded, and avoy 
for the Rent or Services of his Copyholder in any Court of Weftminfr, 

Cro. Elis. for he hath an Eſtate at Common Law in the Rent, and it is due to him, 

"8 Abr. on the ſame Grounds in Law as the Rent of Freehold-Lands. 


T4 1 | : 353535 
05 For otherwiſe he would be Judge and Party. Salk. 186. pl. 5. 


Co. Lit, So. If upon a Plaint in the Lord's Court an erroneous Judgment be given 
0 1 no Writ of falſe Judgment lies, in Reſpect of the Baſenels of the Eſtate 
oor 68. being in the Eye of the Law but an Eſtate at Will, (i) but he ſhall hare 


| - Ne 1255 b 4 Petition to (4) the Lord in Nature of a Writ of falſe Judgment, and 
= 2 _—_ therein aſſign Errors, and have Remedy according to Law. 
. 4 be . ENS 24 © 22008 i 4 5 a 1 N 1 is 


may be re- | 5 „ 

bated by a Bill in Chancery. Lane 98. Rol. Abr. 373.———But a Bill exhibited in Chancery t 
compel the Lord to receive a Petition for reverſing a common Recovery was diſmiſſed. Vein. 36 
And the Diſmiſſion affirmed in the Houſe of Lords; for common Recoveries not being Adveria 
Suits, but common Aſſurances, Equity ought rather to ſupply Defects, than aſſiſt in annulling them 
Show. P. C. 67. (4) Where the King is Lord, the "Tenant may be relieved by Bill or Peritiun 1 
the King in the Exchequer-Chamber. Rol. Abr. 539. Lane 98. : | 


Len. 2- If a Copyholder ſurrenders to the Uſe of B. upon Truſt, that he fl 

+ * * hold the Land until he hath levied certain Money, and that after he ſh: 

WH ſurrender to the Uſe of C. the Money is levied, and B. is required to max 

4 Surrender to the Uſe of C. and refuſes, and C. exhibits his Bill to the Lo: 

ins of the Manor againſt B. if B. refuſes, the Lord may ſeize, and admit G 

/ (I) And may to the Copyhold ; for in ſuch Caſes he is (1) Chancellor in his own Cou 

7s ns. to Conſcience. Owen 63. Dalſ. 70. Rol. Abr. 539. 4 Co. 30. b.—80 if a Surrender 
malle to the Uſe bf another, without expreſſing what Eftate he ſhall have, a Cuſtom, that the Lord 

{grant it in Fee to him for whoſe Uſe the Surrender was made, is good; for he is Chancellor in bis o 

Court, and therefore reaſonable that he ſhould determine a Thing left thus uncertain, Co. Elis. 35 


9.%. . A (n) Leſſee of a Copyholder ſor a Vear ſhall maintain 10 Beda | 
n) I the for the Common Law warrants his Term, and therefore gives him | ee 


* 


+3 


| 0 DO Y HOT. D. 
in caſe he be ouſted ; ſo may Leſſee by () Licence 3 alſo where by Lord com- 
Cuſtom a Copyholder may make a Leaſe, 1uch- Leſſee ma maintain an mins 0 175 


lufant according to Cuſtom, till, Sc. and the Committee is ejected, he may have” an Ejefione 
Cufidia. Leon. 328. Cro. Eliz. 224. 2 Com. Dig. 530. 1 Term Rep. 600. a Term Rep. 198. 
1) For by the Licence, the Lord gives up his Power of judging or determining about the Leaſe: But 
Whether a Leaſe without Licenſe, and nat warranted by the Cuſtom, being good againſt all Perſons 
except the Lord, the Leſſee may maintain an Ejectment; and wide Cro. Elis. 462, 676. Moor 
869. Pl. 776. Owen 18. Stile 380, Hetl. 127. By which it ſeems he may; but Cro. Elis. 395» 
46g. Moor 50. Brown. 40. cont. Dp ey | | 
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„ But we conceive the former Caſes to be Law, wiz.” that ſuch Leſſee may maintain Ejectment; 


de Leaſe, as we apprehend, not being ipſo facto void, but voidable only, and that by the Lord, who 


perhaps may never avoid It, y 


I the Wife of a Copyholder in Fee, by ſpecial Cuſtam, recovers Dower 4 Co. 30. b 
by Plaint in the Court of the Manor, and 50l. Damages, an Action of Nor 410. 


Flair 5 5 | S. C. by 
Debt will not lie at Common Law for the Damages. N 
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ORONERS are ſo called, (a) becauſe they deal principally with ; , ; 
$ Pleas of the Crown, and are very (6) antient Officers at (c) Com- O04 8291 
mon Law; who, in former Days, were the principal (4) Conſervators 2 Inſt. 37. 
of the Peace within their Counties: There ſtill ought to be a certain (5) 2 lf. 3. 
Number of them in every County, in ſome more, in others Jeſs, accord- 5; P. C. 
ug as the Uſage hath been. | e , OW 
lug N „ (e) By the 
Law, the Chief Juſtice of the King's Bench is the Sovereign 89 * of England, 4 Co. 57. 2 Sid. 
101. — And the Judges of this Court are Soyereign Coroners. 4 It ö 
wy now bind any Perfon to the Peace who makes an Affray in his Preſence, '2 Hawk, P. C. 33. 
J. V. 3. 397. 2 loſt. 175. 4lnft. 2717. FFF f | 


(4) Of the Qualifications, and Manmez of chung 
and appointing a Cozoner. 49. * 
(B) In what Places he hath Auzildig ion, 492. 
9 5 YE Authority and Butp in taking Jnqui- 
z 70D IOW pitt I Boo LE ks 535 
D) Of tzavezfing and quaſhing ſuch Inquiſitious. 
(E) Of his Powez as ta Bills of Appeal, Appeals _ 
of Appzovezs, and the Abjuration of a Fcion. 496. 
| | : (F) Wheze 


© 3 


— 


Ls 


the Body and 


nſt. 73. (4) And the Coroner 
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c OR ON E R$. 


0 Wheze the Act of one Cozonez ſhall be as effec 

tual as if done by them all. 497. 
() Of the Fees that he map lawfully take. 12 
(H) f diſchazging him, and foz what Wilden 


oP. 9 "905 1 4 
Pg Ir 
; do 
e of the 8 _ anc: of chu- " 
JET _ fing and appointing A Cozoner. * 
1 3 Y 7 os, L. made 3 Ed. 1. cap. 10. it is enacted, % That * « 
ent Time « all Shires ſufficient Men ſhall be choſen to be Coroners, of the 
none under 7c moſt loyal and wiſe (4) Knights, which know, will, and may beſt wi 
this — « attend ſuch Offices, ang: keen ae my attach and preſent of 
2 Ini: , © Pleas of the Crown.” N 
176. The of 
© Statute of fer n, made before this Act, ſuppoſes them to have been Knights. 23 Aſſ. pl. . | 
And in the Writ De Cororatore 2xonerando, his not being a Knight is mentioned as a ſufficient Cauſe ,« 
for the Diſcharge of a Coroner. Regiſter 177. F. N. B. 164. 4 Iuſt. 271. But as the chief Intent « 
of this Statute was to prevent the chuſing of Perſons of mean Ability, it ſeems the Deſign of it is ſuf. 4 
ficiently anſwered, by chuſing Men of Subſtance and Credit; and as the conſtant Uſage for ſeveral 
Ages paſt has been accordingly, it ſeeme to be no Objection at this * that the Perſon choſen is not E. 
| 1 ord 2 Leon. 160. (Hawk F. C. 42, 43- 
. B the 1 14 E. 3. fat. 1. cap. g. it js enadted, « ; That no Coroner be Co 
, « choſen unleſs he have Land in Fee ſufficient in the lame County, bee 
* whereof he may anſwer to all Manner of People.“ ſai 
*Page492 * By the 28 E. 3. cap. 6. it is enacted, That all Coroners of the tak 
„Counties ſhall be choſen in the full Counties, by the (4) Commons of per 
t the ſame Counties, of the moſt meet ahd lawful People that ſhall be - 0! 
But none «© found in the ſame Counties, to execute the ſaid Office; (c) faving 
cf * always to the King, and other Lords who __ to make ſuch Coroners, Ho 
Votes, 44 brad emacs and Franchiſes. ow) | Cor 
F.N. B. PE | | 
S. P. C. na 2 a Hawk. P. C. 43. For none but 4 are Suitors to hs County-Court. 2 Inſt, 99- 11 
2 Rol. Abr. 121. (c) Such Franchiſe may be claimed by the King by Preſcription ; but it is « Pri- is res 
- vilege of ſo high a Nature, that no one can well intitle nun to it e than by Grant from the 
"On. Co. Lit. 114. 2. 2 Hawk. P. C. 444. | | 
: 3 Hawk. P. Alchou h they are choſen by the County, yet it muſt be purſuant to the x 
"G4 43- King's Writ iel out of and „ 5 See as thei 1 
Authority proceeds from the Election, it does not determine by the ö 
Demiſe of the King: Hence alſo, if they prove inſufficient to anſuer the T's 
2 Inſt. 174. Fines and Duties ineumbent on them, the County, as their Superior «> 
ſhall anſwer for them. | N 
2 Hawk, P The Writ for the Election of a Coroner firſt recites the Death or Diſ 3 
C. 43. ch of one or more former Coroners, and then commands the Sheriff te : R 
cauſe one other, or more as the Caſe is, to be choſen in a full County {il . * 
Court, by the Aſſent of the County, according to the Form of the Statue , C 
in that Caſe made and provided; who having taken his (4) Oath in the 1 T 
e Shall be uſual Manner, may do all Things which belong to the Office of a Coroner We 
pi amp kgs Se and then it concludes with commanding the Sheriff to ol certify u : 4 
the 3 the Court the Name of the Perſon choſen. : 8 
2 Hawk. P. 7 | 4 { 


C. 43. 8 ben af aan Conifns in Rad, Et 133. 
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co RON E R s. 


0) In what Plates he hath Juriſdiction. 


Coroner hath no Juriſdiction of Offences committed on the (e) open 3 3 


ia; bur he hath an Authority over Offences committed in ſuch Places 3 P. 
when the Tide is out. N 1555 | (e) By ſome 
V . | ie ie laid 
aoun as a Rule, That he may-inquire of a Felony committed on the Arms of the Sea, where a Man 
may ſee from the one Side to the other. Owen 124. Moor 892. H. P. C. 171. S. P. C. 51. And 
by others, his Power is confined to ſuch Parts of the Sea, where a Man ftanding on the one Side 
- ſee what is done on the other. Fitz. Coron. 399. 4 Inſt. 140. 2 Rol. Abr. 169. Vide Title Ju- 
riſdition of the Admiralty Court. 9 | | „ . 
At Common Law, the Coroner of the County-could not intermeddle 2 Inft. 550. 
with Offences done within the Verge of the King's Court; nor the Coroner 8 Hawk. P. 
of the Hoſtel or King's Houſe, with thoſe committed in the County with- 78. 
out the Verge ; which proved inconvenient, by Reaſon of the Removal 
of the King's Court before an Inqueſt could be taken. 
By the Statute of Articuli ſuper Chartas, cap. 3. it is ordaingd, That 


Cauſe from thenceforth in Caſes of the Death of Men, whereof thg .Caroner's 
wy; « Office is to make View and Inqueſt, it ſhall be commanded to the Re RR. 
IS tut ee tne 


« Coroner of the County, That he, with the Coroner of the King's eee 
10 Houſe, ſhall do as belongeth to his Office, and inrol | it, Ye.“ * | re * r 


If an Indictment, taken before the Coroner of the County and the 4 Co. 46. 
Coroner of the King's Houſe, does not appear, on the Face of it, to have e and 
been of an Offence within the Verge, it is inſufficient ; for it ſhall not be“ Kg. 


er be 


unty, 


f the uken before the other; for it was taken intirely before them both, and 8 a 
ns of perhaps the Coroner of the Houſe was the principal Actor, and the Jury c. 9. f. 16. 
ill be - noſtly ſwayed by his Directions. | 5 ; 

aving * If the ſame Perſon be Coroner of the County, and alſo of the King's *Page4g3 


Houſe, an Indictment of Death within the Verge, taken before him as 
Coroner both of the County and of the King's Houſe, is good f. 


Oners, 


| 4 5 was | ED Inſt. 1 
3 Leon, 160. S. C. but no Reſolution. 2 Hawk. P. C. S. C. c. 9. ſ. 17. agreed, becauſe . Niſchler 
b remedied as well when both Offices are in the ſame Perſon, as when they are in divers. 


+ But it muſt be laid to be within the Verge, 2 Hawk. P. C. c. 9. f. 16, 


| By the 33H. b. cafe 11.2. in in nated, „ That all Inquiſitions upon 
* the View of Perſons ſlain within any of the King's Palaces or Houſes, 


or the or any other Houſe or Houſes, at ſuch Time as his Majeſty ſhall hap- 
perior . ay to be there demurrant or abiding in his Royal Perſon, ſhall be zaken 


the Coroner for the Time being of the Ki 'g's Houſhold, without 
any adjoining or aſſiſting of another Coroner of any Shire within this 
* Realm, by the Oath of twelve or more of the Yeomen, Officers of 
ide King's Houſhold, returned by the two Clerks Controllers, the 
* Clerks of the Check, and the Clerks Marſhals, or one of them for the 
Time being of the ſaid Houſhold ; to whom the ſaid Coroner of the 
" lame Houſhold ſhall direct his Precept, which Coroner ſhall be from 
: Time to Time appointed by the Lord Great Maſter, or Lord Steward 
: for the Time being; and that the ſaid Coroner ſhall certify under his 
l deal, and the Seals of ſuch Perſons as ſhall be ſworn before him, all 
ſuch Inquiſitions before the ſaid Lord Maſter, or Lord Steward.” 
(C) Of 


— 


Seas, between the High and Low-water Mark, when the Tide is 5 Co. 107. 


ſad to be good, as taken before the Coroner of the County; and void as 7 Inſt. 550. 
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CORONER 8. 


uty in taking 


(c St his Authority and B 


Anngquiſitions. | 
e Y the 4 E. 1. fl. 2. commonly called the Statute De Offcio Coronatori ; 
„ B it is enacted, That the Coroner, upon Information, ſhall go to the i 
Place where any be ſlain, or ſuddenly dead, or wounded, and aj c 
« forthwith command four of the pext Towns, or five or fix, to ap , 
« before him in ſuch a Place; and when they are come thither, the (o. g 
« roner, upon the Oath of them, ſhall inquire in this Manner, that is, - 
te to wit, If they know where the Perſon was ſlain, whether it were in t 
« any Houſe, Field, Bed, Tavern, or Company, and who were there; : 
4 likewiſe it is to be inquired who were culpable, either of the AQ, and 
„ who were preſent, either Men or Women, and of what Age ſoever 
„ they be (if they can ſpeak, or have any Diſcretion) and how man 
te ſoever be found culpable by Inquiſition, in any the Manors aforefail th 
ee they ſhall be taken and delivered to the Sheriff, and ſhall be commit- ar 
„ ted to the Gaol; and ſuch as be founden and be not culpable, ſhall be 
. attached until the coming of the Juſtices, and their Names ſhall be 1 
« written in the Coroner's Rolls: If it fortune any ſuch Man to be ſo 
„ ſlain, which is found in the Fields, or in the Woods; Firſt, It is to be ta 
«« inquired, whether he were ſlain in the ſame Place or not; and if he * 
„ were brought and laid there, they ſhall do as much as they can to fol- 
% low their Steps that brought the Body thither, whether he were fy 
| f «© brought upon an Horſe or in a Cart; it ſhall be inquired alſo, if the T; 
; | „ dead Perſon were known, or elſe a Stranger, and where he lay the 
| «© Night before; and if any be found culpable of the Murder, the Co- 
„ roner ſhall immediately go into his Houſe, and ſhall inquire what 
«© Goods he hath, and what Corn he hath in his Grange, and if he be | 
«© a Freeman, they ſhall inquire how much Land he hath, and what it cor 
| 4“ is worth yearly ; and further, what Corn he hath upon the Ground ; n 
wn, | * and when they have thus inquired upon every Thing, they ſhall cauſe hat 
- #Page494 ©* all the Land, Corn and Goods to be valued in like | Tak as if they an 
55 e * ſhould be ſold incontinently; and thereupon they ſhall be delivered to 
. «© the whole Townſhip, which ſhall be anſwerable before the Jultices 0 
« for all; and likewiſe of his Freehold, how much it is worth yearly, * 
% over and above the Service due to the Lord of the Fee, and tlic Lan nite 
«« ſhall remain in the King's Hands until the wha of the Fee have made 
« Fine for it; and immediately upon theſe Things being inquired, tu ' 
< Bodies of ſuch Perſons being dead or ſlain, ſhall be buried; in we Pa 
« Manner, it is to be inquired of them that be drowned or ſudden) Ing 
$0 « dead, and_after ſuch Bodies are to be ſeen, whether they were de doo 
- «« drowned or ſlain, or ſtrangled by the Sign of a Cord tied ſtrait about 
Were vhs « their Necks, or about any of their Meubers or upon any other Hur * Aon 
: | found upon their Bodies; whereupon they ſhall roceed in the Forn * 
_ yo: red” and 5 they were not flam, then ought the Coroner io attach 
« the Finders, and all other in Company, _ Z A 
« Alſo all Wounds ought to be viewed, the Length, Breadth, anc fore 
% Deepneſs, and with what Weapons, and in what Part of the Body Un for } 
„ Wound or Hurt is, and how many be culpable, and how many Wann ker, 
* there be, and who'gave the Wounds ; all which Things mult be inrolled B 
4 in the Roll of the eee ; alſo Horſes, Boats, Carts, He. where® may 
"88 are ſlain, that properly are called Deodands, ſhall be valued an rf 
. Jelivered unte the Towns, as before is fü lt. 1 
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 Inquifition that was quaſhed for Inſufficiency, took a ſecond ſuper viſum C 


E.O R O . : 
In the Conſtruction of this Statute, the following Points ſeem to be 
reed on; . i : ER, 
; That the Statute being wholly Directory, and in Affirmance of the 2 Hawk, P. 
Common Law, the Coroner is not thereby reſtrained from any Branch of ©: 47: 
his Power, nor excuſed from any Part of his Duty not mentioned in it, 2 Coragy 


which was incident to his Office before; and therefore though the Statute hk 52,91. 


mentions only Inquiries of the Death of Perſons ſlain, drowned or ſud- Bro. Cron. 


denly dead, yet the Coroner ought alſo to inquire of the Death of thoſe 168. 
who die in Priſon. _ | | S. P. C. gx. 
An Inquiſition of Death, by the Oaths of lawful Men of the County. „ 
is (a) ſufficient, without ſaying that they were of the next Towns; ſo (6) (a) 1 Sid. 
that it appears at what Place, and by what Jurors, by Name, it was taken, 2 : 
and that ſuch Jurors were ſworn. | "oe 737» 


Me Latch 166. 
(5) Cro. Eliz. 31. 2 Hawk. P. C. 47. 


It is clearly (c) agreed, that the Inqueſt ſhall be taken on the View of RG 
the dead Body, e the Statute be ſilent in this Matter; and that 23 
an Inqueſt otherwiſe taken by the (4) Coroner, is void. 8 8. P C6 
| 5 | 2 Lev. 141. 


Poph. 210. Co. Ent. 354+ 


7 
F 


Latch 166. Noy 87, 2 Hawk. P. C. 48. (4) Therefore where the Body cannot be found, or is 


ſo putrified that a View would be of no Service, the Coroner without a ſpecial Commiſſion, cannot 
take the Inqueſt ; but in ſuch Caſes it ſhall be taken'by Juſtices of Peace, or other Juſtices authorized, 


by the Teſtimony of Witneſſes, H. P. C. 170. Vent. 352. 2 Hawk. P. C. 48. 


If a dead Body, whereon an Inqueſt ought to be taken, be interred, or 
ſuffered to putrify, before the Coroner hath viewed it, the Gaoler or 


Fitz. Coron. 


Town-ſhip ſhall be amerced. | 5 255 
| Es H.P.C.170. 


S. P. C. 51. 1 Keb. 278. 


Alſo it hath been (e) reſolved, that a Coroner may lawfully, within (/) () 21k. . 
convenient Time after the Death, take up a dead Body out of the Grave, 70. b. 


in order to view it, not only for the Taking of an Inqueſt, where none 2 R. 3. pl. 5. 


lach been taken before, but alſo for the Taking of a good one, where 5 ©: C. .. 


a inſufficient one hath been taken before. 2 


| | 6 167. 
{f) As the Space of fourteen Days. 2 Hawk. P. C. 48. and in Carth. 72. where the 8 after a1 


is a Year after the 
Body had been buried; and the Court refuſed to quaſh it, for fattum valet quod fieri ron debet ; and 


Ke, that this ſeems to be a Matter Diſcretionary in the Court into which the Inquiſition is returned. 


It is not neceſſary that the Inquiſition be taken in the very ſame (g) *Pageggr 
Place where the Body was viewed; and it hath been ite Ree SAP 
Inquiſition taken at D. on the View of the Body lying dead at L. may be 


food, | File Poph. 
| 209, 
: Hawk, P. C. 48. S. C. g) But the Coroner cannot by Way of Puniſhment, for not finding ac- 


cording to the Evidence, adjourn the Jury to Places at a great Diſtance from where the Fact was com- 
zitted ; but an Adjournment to the Aſſiſe is proper and well enough. Comb. 386. per Holt Ch, Juſt. 


Latch- 166, 


A Coroner cannot inquire of any Acceſories after the Fact; and there- 4H. 7. 18. b. 
bre it hath been reſolved that an Indictment of F. S. before a Coroner, Keihw. 67. 
3 1 and comforted one who hath been Guilty of a Mur- rg _ 

1 void. 5 

But he may make Inquiry of the Acceſſories before the Fact; and alſo 5 
Wy inquire whether any ſo Guilty have fled for the ſame ; for which they C. 48. 
forfeit all their Goods and Chattels. ; 2 Lev. 141. 


A Coroner may, and ought to inquire of all the Circumſtances of the Keilw. 61. 


Party's Death, and alſo of all Things which occaſioned it; and (+) there- 2 Hawk. P. 


it is ſaid, that if it be found * his Inqueſt, that the Perſon FR (0 Ali 891. 


— 
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HCV / 
| was killed by a Fall from a Bridge into a River, and that the Brid 
: woas out of Repair, by the Default of the Inhabitants of ſuch a Town, 


| 4: J and that thoſe Inhabitants are bound to repair it, the Townſhip ſhall be ” 
| If the Coroner neglects to find on Inquiſition, other Juriſdictions may 0 
5 do it. Bur. Rep. 9g. es | 0 
„ „According to (c) ſome Opinions, a Coroner ex icio hath no Power to : 
| 2 8. P. C. take any Inditment, except of the Death of a Man. 
þ H. p. C. 171. ws 1 % i Oy 55 
| 4 Inft. 271. 2 Inft. 147. But by others, he ought to inquire of the Breakers of Houſes. Britton 3 iT 
2 Hawk. P. C. 50. And by the 4 E. 1. ſt. 2. De officio Coronatoris, he may inquire of Rape, and 
the Breach of a Priſon.—— And by the ſaid Statute, a Coroner ought to inquire of Treaſure that z A 
found, who were the Finders, and likewiſe who is ſuſpected thereof; and that it may be well per. no 
ceived, where one liveth riotouſly, haunting Taverns, and hath done ſo of long Time ; hereupon he fat 
may be attached for this Suſpicion, by four or ſix or more Pledges, if he may be found, ——<A(p it ha 
78 fai that a Coroner may inquire of Royal Fiſhes, as Sturgeons, Whales, S. P. C. 51. Bracton 120. 
2 Hawk. P. C. 50. ; | Rt „ 7 
SE t 12 
| 1 ; — — — — —-—¼— — — 5 191 
4 5 ' 
(D) Of Traverſing and Quaſhing ſuch Jn- 0 
N Jjuiſitions. 1 8 5 2 
(d) 13 Ed. 4. HE Law gives ſuch high Credit to an Inquiſition of Death, found 5 
| c. 3. pl. 7. and before a Coroner, that (4) antiently the 3 would not receive 
| u es a Verdict, acquitting a Ferſon of the Death of a Man found againſt him | 
| Shao Of by the Coroner's inqueſt, unleſs the Jury finding ſuch Acquittal, had (F 


now ex- Alſo found what other Perſon did the fact, or by what other Means the 
Ploded. Party came to his Death; becauſe it appeared by the Coroner's View, 
| on Record, that a Perſon was killed. 1 

Alſo it has been formerly held, that if a Perſon were ſlain, and upon 
13 H. 4. 13. the Coroner's Inqueſt /uper viſum corporis, it were found that J. . 
2 bog fled, though F. S. were afterwards acquitted both of the Felony and 
Dyer 238. Flight, yet he forfeited his Goods; for the Coroner's Inqueſt is ſo ſo- 
my 18 29. 11 _ it a e alſo when the Goods are once law- 
2 Inſt. 147. fully veſted in the King, by that Inqueſt the Property of them cannot be 
3 Keb. 366, dev eged. 1585 * 2 the P e 50 55 


564. s 20 
2 Lev. 144. . | 5 0 on) 
But by 2 Hawk. P. C. This Opinion is harſh and unreaſonable, that a Man ſhall be Hable to for- 1 
feit all his Goods, which may perhaps be all that he is worth, by an Inqueſt taken in his Abſcrce, * 
without either hearing him, or giving him an Opportunity of detendifg himſelf. = 1 
*#Page4g96 * The Coroner's Record of an Abduration, or of the Confeſſion cf one 
| Breaking Prion, or of the Confeſſion of a Felony by an Approver, eſtops Con 
Tide 2 the Party, not only from traverſing the Confeſſion, but allo from allecz- A 
. fe 5 ing that it was taken from him By Dare, Cc. And it is ſaid, that d pp 
en Cos the Party plead that he is not the {ame Perſon, he ſhall be concluded by lot | 
there cited. the Coroner's Recording that © is the ſame Perſon ; yet in theſe Caſes, 10 hut 
| ſeems, that the Judge may ir. Diſcretion, to inform his Conſcience, take w 5 

an Inquiry from the People living next the Place, of the whole Circum- Pla 

..- ſtances of the Matter. „%%% T ; : of 

S. P. C. 34 If it be found by a Conroner's Inqueſt, that a Murder was committed or C 
2 Hawk. P. in ſuch a Town, and that the Murderer eſcaped untaken, the Townuuf 0 
O. $3. cannot traverſe ſuch F.icape, becauſe it makes them only liable to a Ti 
Amercement, © de minimis non curat lex. | 65 


* 


$- % p e / 
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„ WEWS 
ge Als it is ſtrongly holden in ſome Books, that an Inqueſt of Self-Murder, Bro. Coron. 
dad before a Coroner, cannot be traverſed ; but the contrary Opinion 151. 


heing alſo 1o!den by Books of as great Authority, and ſeeming alſo to be 2 Lev. 1477 
more agreeable to the general "Tenor of the Law, in other Caſes, it ſeems * W as 

do be the better Opinion, that ſuch Inqueſt being moved into the King's , Jones 158. 
peuch by Certiorars, may be there traverſed by the Executor or Adminiſ- 8 278. 
ator of the Perſon deceaſed; or, in caſe the Coroner's Inqueſt find him 3 Keb. 564, 

to have been a Lunatick, by the King or the Lord of the Manor, $60, Gods - > 

(a) If a Coroner appear to have been corrupt in taking an Inqueſt, it Stig. 3 
penis that a Melius ingairexd” ſuall go to ſpecial Commiſſioners, who ſhall pl. 16 


A cecd not on View, but upon Teſtimony, and the Coroner ſhall haye 2 Hawk. P. 
ts nothing to do with ſuch Inqueſt 3; but (5) where his Inqueſt is quaſhed C. 54. 
48 {© want of Form only, he ſhall take a new: one in like Manner, as if he 55 Rep. 


had taken none before. e | (a) cio. Elis. 


: . i 705 + 0 

; Keb. $00, 8 56. Mod. 82. Salk 190. 2 Keb. 859. Vent. 181, 352. 3 Mod. 80, 100, 238. 
12 Mod. 112, 496. 2 Id. Raym. 1248. Andr. 231. Stra. 22. 2 Stra. 1073, 1097- cont. 2 Jones 
158, (3) 2 Rol. Abr. 32. pl. 5. 21 E. 4. 70. b. Salk. 190. 2 Hawk. P. C. 88, 109. 


Coroner by Leave of the Court may take up the Body again, and take 533+ 
2 new Inquiſition, - | 4 1 


und — — rn 

E) Of his Power, as to Bills of Appeal, Ap⸗ 
2 gh of Approvers, and the Abjuration of a 
len, Felon, _ Fd if nt pany | 5 


D the Common Law, the Coroner might, without the Concurrence , Hauk. P. 

of any other, receive an Appeal of Felony or Mayhem; on the Plain- C. 50, 51. 
tifk's finding ſufficient Pledges to the Sheriff for the Proſecution; but it 
being provided by Veſtm. 1. cap. 10. that the Sheriff ſhall have Counter- 
Rolls with the Coroner, it ſeems that no Appeal, ſince that Statute, is 
well commenced before the Coroner, unleſs the Sheriff be preſent to take 
2 9 6 of the Proceedings; yet the Coroner ſeems ſtill to be the 
only Judge. oth - 

A Coroner cannot receive a Bill of Appeal of an Offence done out of H. p. C. 17x. | 

the County, becauſe there can be no Trial thereof by the County; but S. P. C. 52. 
he may receive the Appeal of an Approver, or take the Abjuration of 2 Hawk, F. 


to fore } 


93 00 me who confeſſes a Felony done in any County; becauſe after ſuch & 57+ 
eftops Confeflions there is no need of any Trial. a 17 
ledg- A Coroner may certainly award Proceſs, till the Exigent on a Bill of 2 Hawk. P. 
hat if Appeal before him, and ſuch Proceſs ſhall be awarded by him only, and C. 51. and 
ed by ot by him and the Sheriff jointly, and he may proceed thereon till Out- AIG * 
les, l lavry ; but ſince Magna Charta, by which it is enacted, cap. 17. That there 3 
„take „ Weriff, Conftable, Coroner, er other Bailiff of the King, ſhall hold“ RY 
rcum- Pleas of the Crown, he cannot proceed to the Trial of the Appellee, | 
* An Appeal before the Coroner may be removed into the King's Bench » Page497 
or Chancery, by Certiorari directed to the Coroners and Sheriff, but not Ii. PK 171. 
by one lireted to the Sheriff only. ; x | 2 Inſt. 176. 


Ide Coroner may receive the Appeal of an Approver, for an Offence , 11. 
n the ſame or in a different County; and if the Appellee be ig, the ſame 3 118 
County, he may award Proceſs againſt him to the Sheriff till it come to the 
kent; but if the Appellee be in a foreign County, the Coroner cannot 
5 ä e award 
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COR ON EF R S. | 
award Proceſs againſt him, but muſt leave it to the Juſtices of Gag. 
Delivery, or others before whom the Appeal is afterwards recorded. 
2 Hawk. P. A Coroner may take the Confeſſion and Abjuration of a Felon, and at 
C. 32. the Confeſſion of any Felony by an Approver. And as to Abjuration, it is 
He. to-be obſerved, that at the Common Law, if a Perſon accuſed of any 
Felony, 3 Sacrilege) whether in the ſame or any other County, for 


which he was liable to Judgment of Death, and not charged with Treaſon, 

had fled to any Church or Church-yard, and within forty Days confeſſed 

himſelf Guilty before the Coroner, and declared all the particular Circum. 
ſtances of the Offence, and thereupon taken the Oath in that Caſe pro- 

_ vided, (the Subſtance whereof was, that he abjured the Realm, and would 
depart as ſoon as poſſible at the Port which ſhould be aſſigned him, and 

- never return without Leave from the King, c.) he ſaved his Life, if he 
obſerved the Tenms of the Oath, of going with all convenient Speed the 

-  _ neareſt Way to the Port aſſigned, &c. but he was attainted of the Felony 
wy 70 ſuch Abjuration, without more, and conſequently forfeited his Lands, 
SER Ss, &c. And now by 21 Fac. 1. cap. 28. it is enacted, That no Sauc- 
tuary, or Privilege of Sanduary, ſhall be admitted or allowed in any Caj. 


. K 2 


2 WE ; bs — 


(F) Where the Art of one Cozonez ſhall be ag 
etlequal ag if done by them all. 


ere-ever Coroners are authorized t aQ as Judges, as in the 
53. a, Taking of an Inquiſition of Death, or receiving an Appeal of 


14 H. 4. 34. Felony, Oc. the Act of wy one of them who firſt proceeds in the Matter, 


is of the ſame Force as if all had joined in it; but it is ſaid, that after ſuch 
ab „% Gra. 7, one of them, the Act of any other will be void; alfo it is 

) where Coroners are impowered only to act miniſterially, as 
in the Execution of a Proceſs directed to them, upon the Default or Inca- 


” 8 2. 435. pacity of the Sheriff, all their Acts will be void wherein they do not all join. 


& ®uegrec. 


(G) Of Fees that he may lawfully take. 


Deen. 1. cap. 10. it is 8 « That no Coroner demand or 
ID < take any Thing of any Man to do his Office, upon Pain of great 
176. Tu © Forfeiture to the King,” e 


this Statute | | 
was made in Affirmance of the Common Law. | 


But it is enacted by 3 H.-7. cap. 1. That a Coroner have for his Fee, 
v6 upon every Inquiſition taken upon the View of a Body ſlain, 135. 4. 
« of the Goods and Chattels of the os fag and Murderer, if he have any 

| | oods, of ſuch Amercements as 
ee fortune any Townſhip to be amerced for the Eſcape of the Murderer, 
6 « oo” F Wi. | CS | 
ſition (not | | | 9 825 
taken upon View of a Body, dring in. Goal) he ſhall have 208. and 9d. for every Mile he 
compelled to travel from his uſual Place of Abode to take ſuch Inquiſition 3 to be paid 
uſtices- in Seſſions, out of the County Rates; for which Order no Fee ſhall be taken. 


Exception to the Covoner of tho King's Houſhold, &c. Los 


1 * 


ſhall be 
by Order of 
See the Ad 


But 


5 » 


| "jC} Of Oo N E R 8. 
But the Coroners endeavouring to extend this Statute to Perſons ſlain by 


. i 1 Red by 1 H. 8. c « © That a Requeſt 

| ture, it was enacted by 1 Ws upon que 

- equa ph a Coroner to come and inquire upon the View of any Perſon 

0 « flain, drowned, or otherwiſe dead by Misfortune, the ſaid Coroner ſhall 

» « diligently do his Office, without taking any Thing therefore; upon Pain 

ly « to every Coroner that will not endeavour bimſe to do his Office, (as | 

ah « zfore is ſaid) or that taketh any Thing for doing his Office upon every fl 
0 « Perſon dead: by Miſadventure, for evey Time forty Shillings“. ; + 1:4 
n- But ſye preceding Note, ante 497. Ld 4 N , 
f Fl 
id 1 — — — ; —_ X WH 5 
2 H) Of diſcharging him, and kor what Misdemea⸗ : $ 
ny nozs puniſhed; 5 3 | 44 
ds, - 3 #: ; 


F any Coroner be ſo far engaged in any other publick Bufineſs in the p. N. B. 163. 
County, that he cannot have Leiſure enough to attend the Office of a S. P. C. 48. 
Coroner, or if he be choſen Verderor of a Foreſt, or if he have not ſuffi- 8 Co. 41. 
cient Lands in the ſame County whereon to live according to his State and “ Inſt. 32. 
Degree; or if he be diſabled, either by old Age or any inveterate Diſeaſe, 
3 the Palſy, or the like, to execute his Office as he ought; and, as ſome 
ay, if he follow any common Trade, he (a) may be diſcharged by the 
Writ De Coronatore exonerando, which _ directed to the Sheriff, after a (a) Yide 
Recital of the particular Cauſe of the Diſcharge of ſuch Coroner, com- Godb, 105. 


That by 
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mands him to cauſe another to be choſen in his Room. . | 

al of 5 . | | | ; | other, the ; 
tter, Power and Authority of the firſt, ipſo facto, ceaſes. a 
ſuch Se EO To / 5 i 1 
it is But if any Writ of this Kind be grounded on an untrue Suggeſtion, the Regiſter 1 
yy as Coroner may procure a Commiſſion from the Chancery to inquire of the 117. b. T7 
nca- Truth of it, and to return the [nquiry before the a TY Chancery; and os B. 164. +38 
join. if upon ſuch Commiſſion the Suggeſtion be diſproved, the King may make 8. p. C. — A 
a Superſeceas to the Sheriff, that he do not remove ſuch Coroner, or if he ik wm 

3 oh removed him, that he ſuffer him to execute the Office as he did Þ 6 
ore, : : 7 : [+ 

if a Coroner be remiſs in coming to do his Office when he is ſent for, S. P. c. 51. i 

Ce. he ſhall be (5) amerced by Virtue of the above-mentioned Statute Salk. 377. 1 

pi or 3 nan if | 
great he returns a wrong Preſentment, an Information will be granted agaiaft m. Comb. 386. 1 


Alſo by the 3 H. 7. cap. 1. If any Coroner be remiſs, and make not 
laquiſitions upon the View of the Body ſlain or murdered, he ſhall forfeit And by 25 
* for every Default one hundred Shillings.” “ Geo, a. e. 


" 4 o 22 ph f 5 If any 
Fee, And by the 1 H. 8. cap. 7. it is enacted, “That if any Coroner ſhall C 
4 4d, not endeavour himſelf to do his Office upon any Perſon dead by Miſ- oppplnted by | 
re any * adventure, he ſhall forfeit forty Shillings.” m annual 
; ſhall Alſo by the 3 H. 7. Cap. I. it 1s enacted, CE That if an Coroner do dz or 
derer, 8 certify his Inquiſition, he ſhall forfeit one hundred Skillings,” | porn — 


| i to an *. 
| reve ſhall be — of 'extorting more jr e Fees, or of Bags Ly manger his Day, 
'emeanor in his Office, the Court may adjudge him to be amoved from his Office ; and f. 5 
2 Rite for the Manner of choofing another. bes ; | need Wo: * Wn 
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* * CORPORATIONS. 


(A) Of the Natuze and diflezent Kinds of Cozpo⸗ 
____ - » zakions, 499. EH Cn IE ads 
. | (B) Bp whom, and in what Manne: czeated, 500. 
(C) Of the Names of Corpozationg. 501. 
ET And herein, 
1. Of the Name in its Creation. 501. 
OS 2. How far the Name may be varied from in Grints 
=} | buy or to a Corporation, 502. ._ _ _ 
3. How far it may be varied from in Pleading and 
Semen Froceedings. 50%, ; 


: 0 What Things are incident to a Cozy0za 
4 ron, 504. , 185 i ; | 
5 2 How Cozpozations diffez fzom natural Per⸗ 
_ .* long, 506. I 5 


And herein, 


1. Of Grants made by and to them. 506. 
2. Hbw they are to ſue and be ſued. 507. 
3. What they may do without Deed. 507. | 
4... 4+ What Things they may take in Succeſſion. 508. 
x - 5. Where they ſhall be liable in their natural Capa- | 
i "RIES. "£09. 5 of Og | 


(F) Of the Diſſolution of Corporations. 505 


TR 


Y (4) Of the Nature and diffezent Kinds of Coz: 


\Orporations are of ſeveral Natures, all of them inſtituted for the 
(better Government of a People combined together, and living un- 
der a regular Syſtem of Laws. 
| Of Corporations ſome are Sole and ſome are Aggregate; a Sole Cor- 
| ration conſiſts of one Perſon only, as the (a) King; ſo a Clergyman, b) 
> aye (vt made (6) a Biſhop, Prebend, Parſon or Vicar, is (c) ſaid to be 3 
Ndl. Abr. Sole Corporation. 1 T Wa 


12, | e . . 

| : jon Sole by the Common Law, and has thereby ſeveral Privileges and Pre- 
| G Roch orb e W. eee, vide Tit. Prerogative, (6) Theſe are founded 2 
ing, and are under Eccleſiaſtical Government, yet the Common Law takes Notice of them, 12 
not e e If he holds his P oſſe ſhons fingly, he is. a Corporation Sole; but yet > fn 
others he makes a Chapter, he is thereby Member of a Corporation Aggregate; ſo the ſame 2 
by being Incumbent of the ſame Preferment, may be both a Corporation Sole, and a Member 
Corporation Aggregate» Comp. Jacumbe 372+ 1 | | 


* 


28 2 1 


A Core 


e a r Arn 
A Corporation Aggregate is an (a) Artificial Body of Men, com- 
ed of divers conſtituent Members ad inſtar Corporis humani, the Liga- Fe. 
ments of which Body Politick or Artificial Body are the Franchiſes ang ** #8<599 
Liberties thereof, which bind and unite all its Members together; and the & Mod. 54. 


whole Frame and Eſſence of the Corporation conſiſt therein. 8 98 


(a) And is 


" (1/4 to be inviſible and immortal, and can only be created by Act of Parliament or the King's Char- 
ir: for though ſome Corporations are ſaid to be by Preſcription, yet ſuch Preſcription always ſup- 
£ an original Grant from the Crown, which being loſt or worn out by Time, yet having run out 
"19a Preſcription, ſtill continues to unite them. 45 E. 3. 2, 3+ Co. Lit. 130. 2 Bulſ. 233. Vide 
the Argument of Que Warranto againſt the City of London, 115. Kelw. 138. 5 
Al Corporations are ſaid to be Eccleſiaſtical or Lay; of Eecleſiaſtical Co. Lit. a 50. 
ts Corporations ſome were called (6) regular, as Abbots, Priors, Ic. other 
; iſh : Deans Sc. a : 3 Inſt. 202, 
jcular, as Biſhops, Deans, (5) Thoſe 
nd : h | | lived under 
ertain Rules, and had vowed true Obedience, wilful Poverty, and perpetual Chaſtity ; but are now 
dived. Co. Lit. 93. | 85 | | 
a; Of Lay Corporations ſome are ſaid to be for general Government; as 
. tiole of Mayor and Commonalty, c. ſome for a particular Purpoſe, as 
fr the Advancement of (c) Learning, (4) Charity, or ſome (e) particular (cywhithby | 
rt Trade or Branch of Bufineſs : Theſe receive their Sanction from the Crown, theCivilLaw 
ud mult be dy the e Licence; though a private Perſon may be are called 
founder, and may give them Laws to which they muſt ſquare themſelves 55 3 
i their future Conduct. EE, : yet are con- 
| ; ſidered as 
lay Corporations, Carth. 92. (4) Such are Hoſpitals. (e) As Trinity-Houſe for regulating 
Vnigation, South- Sea Company, &c. Vide Tit. Mandamus, | | 
09. | | 5 
N. (B) By whom, and in what Manner created. 
HE King, by Virtue of his Prerogative, is the (J) only Perſon that , ._ _ D 
| can erect either an (g) Ecclefialtical or (+) Lay Corporation, Sale * 
| | 5 have found- 
ED t cr incorporated a College, &c. here, but it ought to have been done by the King himſelf. 4 Co. 
* 00 5 Co. 26. a Cawdry's Caſe. (&) 49 E. 3. 4. 49 Aſſ. 9. Bro. Preſcription 12. 
0 Co. 33. b. > 5 
01 Yet the King may give Power to a common Perſon to name the Corpo- 10Co.33-b. 
tion, and the Perſons it is to conſiſt of; but when he hath ſo done, this ; 
Lrporation does not take its Efſence from the common Perſon, but from 
x the the bing | 
g un- Allo by the 3 Eliz. cap. 5. every Perſon ſeiſed of an Eſtate in Fee - Yide 2 Inft. 
inole, may by Deed inrolled in the High Court of Chancery erect an 220. This 
Cor- Hupital or Houſe of Correction, which ſhall be incorporated, and have ne * 
n, by Fepetual Succeſſion, and ſhall be viſited by ſuch Perſons as ſhall be no'ü 
> be a ed by the (7) Founders thereof, Qc. | (i) By the 
| | Common 
| Ly, be that gives the firſt Poſſeſſion to the Corporation, is the Founder. 38 Af. 22. 50 Aſſ. 6. 
Prero- *. Corody 12. 1 Co. 33. b.—But if the King and a common Perſon give Poſſe ſſions to a Corpora- 
by the n one and the ſame Time, the King only ſhall be the Founder by his Prerogative. 5 Af. 6. 
though - | ; * o ; ; | 
if with "a the creating a Corporation, the Law does not ſeem to require any ſet 1 
Perſon, 8 of Words to be made uſe of, as incorporo fundo, erigo, c. but any Fats 
er of nds (4) equivalent will be ſufficient. | | "(Wh — 


8 tuimus the 
Men of ſuch a Town a Corporation, #iz. Mayor, Cc. 2 Rol. Abr. 197. 


der. J. M m The 


- Perk, 8. ; bination, actos which they could not perform their Corporate Acts; 


e 


 #Pageg01 * berty, Franchi 


CORP DRAMIH1OQONSTE 
The King may grant to the Commonalty of D. that the . 

| e by the ; 5. of Mayor, c. and that they 5 * 
Mayor, Sc. and this is a good Corporation, though the Election of: 
Mayor is in (a) ae : for there is a Diverſity between a Power, Ii. 
e, or other Thing newly created, which may take Efec 

in futuro, and an Eſtate or Intereſt which none can take without a preſent 


(a) Bya ſpe- Capacity . 


r 
* 7 


FIT a 


dial Act of 5 5 
Parliament it was enacted, that there may be built one meet Houſe, Cc. that the ſame may be * 
called, Ic. and the Lord; Sc. may be Governors, Cc. and the ſaid. Governors, Ce. ſhall for +1 r T 
hercafter be incorporated, Sc. it was reſolved, that no Hoſpital was incorporated by this Ad ; 
.Cauſe all the Words are de futuro. Co. 23, 24. HT 2 2 . Flu 
. WIS i ; ; / 4 ; 4. r 
Rol. Rep. A Patent procured by ſome few Perſons only, ſhall not (4) bind the Reſ Nin 
226. nor (c) can the Inhabitants of a Town be incorporated without th Afent B 
(c)2Brownl. 7s | pe rt + N e Allen f 
300. of the major Part of them. | „„ fook 
Mod. 13. As it is the King's Charter that creates Corporations, fo ſuch Chart ni 
ch Ofantient (4) may mould and frame them as it ſhall think fit. Ty 
- Time the . N 1 93 | (ity 
Anhabitants of a Town were incorporated when the King granted to them to h:ve Guildbam Nine 15 
F RS If the King grants Lands to the Men or Inhabitants of D. heredibu; Corp 
ny 4. 56. ſucceſſoribus ſuts, rendering (e) Rent Y forany Thing touching (g) the! befor 
Sas. XN Lands, (+) this is a Corporation, but not to other Purpoſes, |} 
(e) If the /, | N 0 . Pains, 
King grants Hominibus en to de diſcharged of Toll, this Is a good Corporation to this Iten de 
but not to purchaſe. . 21 E. 4. g9———Where the King, in giving Lands to the Inhabitants of 2 Tn 
on a Suppoſition that they were incorporated, ſhall be ſaid to be deceiyed in his Grant, and the Gr: 90 
void. 1 Rol. Abr. 513. Co. Lit. 3. a. Lane 21.— By the Foreſt Law, a Grant of a Privil-: * 
within a Foreſt, to all the Inhabitants, being Freeholders within this Foreſt, is good. 4 1-6. 2:7 
(F) By this my have Capacity to take, but not to grant the Lands to another, Cra. Elz. | 
) Where a Charter made to Aliens may incorporate them guoad the King and not other 
Rep. 248, 296. (5) But if the King releaſes the Rent, the Corporation is jpſo facto dilluiv: 
Dyer 100. pl. 70. „ wy | 1 Th 
10 Co. 31. One Corporation may be made out of another; but it muſt be by tl * 
49 1 King's Charter; therefore where the Mayor and Commonalty of Lan jd b 
23 8% Preſcribed to make another Corporation in the City; though their Cuſton = 
Sid. 29x. are confirmed, yet it was held not to be good, without the King's Ci: Colle 
a Keb. 52, ter), | | 1. 
07, 3; © To kite ch! h wer 
1 Salk. 192, ton 
Pp 5. þ othe 
| PI — 
(C) Of the Names of Cozpozations : And herein 
| 1. Of the Name in its Creation, 77 
5 | 15 1 n | fs ; 0 di 
5 E. 4. 201. HE Names of Corporations are given of Neceſſity; for the Name hs = 
Leon. 27. as it were, the very Being of the Conſtitution ; for though 1t 1s which 
: Th Kt Will of the King that erects them, yet the Name is the Knot of their Cot 01 


Nr On A T N 
: is no Body to plead and be impleaded, to take and give, until it hath 


ll be 27 H. 6. . 

uſe a ine | Hab. 32. 

of 2 ; ; | Lit. 201. ; 
[; 1 Co. 20, Owen 35. Dalf. 78. (a) 2 Bendl. 2. 10 Co. 28. 2 Inſt. 666, that the Name of 

a i Corporation is as the Name of Baptiſm, which cannot be changed. t ; 


1 
cn—_— 7 . * I 


1 This means by the Corporation itſelf, for the King may grant and the Corporation accept a new 


Charter by a different Name. 


mA The Names of Corporations are uſually taken, firſt, from the Perſons of | 
a, be ghich they conſiſt ; ſecondly, from the Uſe and Deſign of their Being; 


tirdly, from the Names of the Patrons that firſt procured their Inſtitution ; 
burthly, from the Place where they reſide; fifthly, from the Names of 


"Not though a Corporation muſt have a Name, yet that myſt be ynder- Salk. 191. 
food to be either expreſſed in the Patent, or implied in the Nature of Pl» 3. 

the Thing; as if the King ſhould incorporate the Inhabitants of Dale png Ms 

ich Power to chuſe a Mayor annually, though no Name be given, yet it p Juſt. 
x 2 good Corporation, by the Name of Mayor and Commonalty. So the 
(ity of Noravzch is incorporated to be a Mayor and Sheriffs, by the Charter 
of Henry the Fourth, and are called Mayor, Sheriff and Commonalty. _ 
Alſo the King may incorporate a Town by a Name, and after by ano- 21 E. 4. 59. 
her Name, and then they ſhall uſe their Name according to their ſecond Fitz. Grant 
Corporation z and (6) yet they ſhall continue their (e) Poſſeſſions they had 3%: S. ©: 


tefore by the other Name. 5 


ration re- 


as 


dies and Privileges, 4 Co. 87. b. 


OY do a Corporation may be incorporated by one Name, and Power given Tonka 
Avnet hs . - „ 
4p tem ta ſue and purchaſe Lands by another Name, | : College of 
lz. 3 | | Phyſicians 
Joly: | , 7 


(tat, College or Commonalty of the Faculty of Phyſick; and afterwards CUege of = 

nthe Patent it was granted that the Preſident of the College ſhould ſue ee e 
nd be ſued in Behalf of the College. The College brought an Action , Salk. 43 4 
ganſt Dr. Salmon, upon the Statute for practiſing without Licence, under S. C. pl. a. 
de deal of the College, and declared by the Name of the Preſident and Ld. Raym. 

College, or Commonalty ; and the Court allowed to ſue by either; and 68. 
b vere the Precedents ; for though it was a rare Inſtance that the Corpo- 

mion ſhould be incorporated by one Name, and have Leave to ſue by 

wother Name; yet when it is ſo, it is very natural and proper. | 


„ How far the Name may be varied from, in Grants by or to a 
| | Corporation, | ET TO 


Although the Names of Corporations are not merely arbitrary Sounds, 10 Co. 125. 
if there be enough ſaid to ſhew that there is ſuch an artificial Being, and Gouldſ. 122- 


8 v diſtinguiſh it from all others, the Body Politick is well named, though 

it i Words and Syllables are varied from; and this the rather in Grants, 

+ Cod are to have a favourable Conſtruction. | 8 
As; | do if the Name be expreſſed by Words, (4) ſynonimous, it is ſufficient; 10 Co. r25. 


via College be inſtituted by the Name of Guardianus I Schalares Domus (d) So if the 


Page 302 


ruins, though their Name is changed by a new Charter. 3 Lev. 238. (c) And all other Fran- 


The college of Phyſicians were incorporated by the Name of the Preſi- 5 Mod. 327. 
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ECO OCR STLronwg 
2. e Collegii Scholarium de Merton, and they make a Leaſe by the) 1 0 
_— e Scholares, it is good. 1 8 by the Nine 


e, 


where it ſhould be Scholares, it is x 11 Co. 20.—80 if 7. S. Abbot of B. make: « 
dhe Name of J. F. Clericus de io Pong TE eb To oy = 
10 Co. 125. If there be a Corporation founded by the Name of Mayer and Bur, Her 
Thg Gals of , Burgi Dom Regis de Lynn Regis, and an Obligation is made to tem 
2 * by the Name of Mayor and ee Lynn Regis, without faying Bui 31 
ſes of Lynn Dom” Regis, it is well enough; for the Parties are ſuiliciently expre i; 
Ru. and all 1 J are ſounded by the King. Tt 
| Hob. 124. If a Houſe be founded by the Name of Miniſter Dei pauperit Domu, aud 1! 
Stra. 614. a Leaſe be made by the Name of Miniſter ar eris domus Dei, this is well 11 
enough; for the ſame Deſign is ſpecihed by both Names. 5 niſtal 
10 Co. 125- But if a Houſe be founded by the Name of Guardianus Q Sthilars bt; 
Domus five Collegii Seholarium de Merton; and a Leaſe be made by them, (a) 
by the Name of Guardianus & Scholares Domus five Collegii de Mertin, it Name 
is a material Variance of the Name, fince they have not expreſſed the De. 
2 © fign of the Houſe, which is a ſubſtantial Part of the Name. | 
®Pages03 * But if a College be inſtituted by the Name of Aula Scholarum Regine, oy 
112 Co. 20, to be governed by a Provoſt, and they are confirmed by the King, byte Rn 
55 Arrai's Name of Præpoſitus & Scholares Aulz Regine, and they make a Grant of 
an Advowſon by that Name, this is good; for that College would nere 1 
„ have a Name according to the Words of the firſt Charter, for then it would porach 
be a ſole Corporation, which is contrary to the general Convenience of: hec 
ſuch a Body, for the Name would be Prepyitus Scholarum Aulæ Regius ved 
which cannot be intended, and the Word Scholares is not required as inthe Ris in 
former Caſe ; and the placing it where it is confirms the Eſtabliſhment 
and this Confirmation of the King, and common Appellation, are goo 
| Interpreters of the original Intent of the Name. 5 5 [ft 
Co. 2124+ Edward the Fourth incorporated the Dean and Canons of Minder, Mule 
the Name of The King's Free Chapel of St. George the Martyr ; and intl te Na 
Time of Philip and Mary they made a Leaſe, by the Name of The Dean an ſid, t 
Canons of the King's and Queen s Free Chapel, Ic. this was held a maten wx: by 
| Miſtake of the Name; for it takes its Name from the Founder, that is her brian 
* miſtaken, and the Name of a different Perſon ſubſtituted in & Room. ud thi 
Poph. 57. If a Corporation be founded by the Name of the Dean and Chapter re c 
dhe Cathedral Church in Oxford, and they make a Leaſe by the Name ct 
the Dean and Chapter of the Cathedral Church in the Univerſity of Oi 
7 this is well enough; for the (a) Place of the fituation is well and ſuſci AP, 
(a) ACorpo- ently ſhewn.. F | | . den 
ration muſt 17 FE | | b ſuffic 
be named of ; ; | 
ſuch a Place as will diſtinguiſh its Situation from others. Vide 10 Co. 29. b. 32. b. 2 Brownl. But 
And. 196. Rol. Abr. 513. | | 1 | Mayer 
- | Eg are 
If the Prior of Sr. Michael of Coventry makes a Leaſe by the Name eb 
10 Co. 124. The Dean of Coventry, this is good; ſo (5) if they had granted an Aonu beten 
| 00 So if ty or Corody, and the Name of the Saint had been omitted. le forg 
"SR rporation þ $44 | & f 
be inſtituted - | 152 ſet0!1 
in Honour of St. George the Martyr, and in the Leaſe they omit the Word Martyr, it is . If a 
enough; for the Name of Dedication is but an empty Sound, and no otherwiſe requiſite than do ® lands, 
tinguiſh the Corporation from all others. Poph. 59. LH Wh 
Cro. Eliz. . If there be an immaterial Addition, this does not hurt; as if 7: "A 
3816. Preſident and Scholars of Corpus Chrifti College in Oxford make a Leaſe 08” 1 


the Name of Preſident and Scholars of Corpus Chrifti College in Os: 
3 Com Oxon, this is good; for utile per inutiie non vitiatur. yr 
— of In Deviſes, if the Name of she Corporation be miſtaken, yet if there Fab ns | 
1; Ev. 23, Words ſufficient to ſhew that the Teſtator could only mean and intend (« 


rene E O N 8. 
u one, it will be ſufficient; as a Deviſe to George Biſhop of Norwich, Perk. 8. 


chen his Name is John, Tc. | Dal. 78. 


hut if a Deviſe be to the Abbot of 87. Peter, where it is really the Ab- Hob, 33: 
19 . 8 8. 


_ bot of Sr. Paul, the Deviſe is void; for here the Saint's Name is the onl 
Specification of the Party in the Deviſe, which is miſtaken. | 

get 2 

hem . How far it may be varied from in Pleading and Judicial Proceedings. 


There is a Difference between Writs, Declarations,” &c. and Obligations 6 Co. 64. 

ind Leaſes, Ic. for if the Name of a Corporation be miſtak en in a Writ, - 

Iden Writ may be purchaſed of common Right; but if it were fatal if 

niſaken in Obligations and Leaſes, the Benefit of them would be wholly 

b#; and therefore one _— to be ſupported, though not the other; as 

) where John Abbot of 

Name of William Abbot of NV. this was held good; but if this Name had Pon be 

been thus miſtaken in a Writ, it had been fatal. n 2 Name dg 
3 : Prefetti & 

(urdianorum naupegor* de Rederiffe, and an Action brought by the Name of Prefati Gardianis x 


hem and Chapter, the Name of the Dean muſt: be ſhewn, Co. Lit. 3. a. 


There is alſo a Difference between an ancient wg on and a Cor- Page 
poration newly erected ; for an ancient Corporation, by Uſe, may have Hob. 211. 
z ſpecial Name ditfering in Subſtance, but otherwiſe of a Corporation cre- 3 


2 Pr 
292. 

11 Co. 94. Dyer 279. 3 Mods 6, 
ue Advowſon of Popiſh Recuſants Convict be given to the Chancellor 10 Co. 89. 


cine WW te! vithin Memory; tor this regularly can only have the Name by which 
inthe ö inſtituted. 7> Hl e Latch, 239. 


ment 
| $00 


1 ud Scholars of the Univerſity of Oxford, and they ng N Action by Chancellor of 
inth tie Name of the Chancellor, Maſters and Scholars of the Univerſity of Ox- ec 28 


frd, this is well brought; for a Corporation by Act of Parliament may 
tke by another Name chan that by which it was inſtituted; for in Acts of 
luliament, the Subject and Deſign of the Legiſlature muſt be reſpeded; 
ud thoſe that have the Power who?ly to change the Name of Things, 
ure certainly Power to alter it in any Act of theirs ;. and all inferior The 
nlticions are bound to ſupport the Senſe of the Law, and not to deſtroy 
„ if it hath any Meaning. | | 
A Parſon mult be impleaded by Chriſtian and Surname, and not John, 2 Inſt. 666. 
Fon of O. Cc. but in other ſole Corporations, the Chriſtian Name only lv. 34, 49. 
b ſuficient 3 as John, Biſhop of Canterbury; Thomas, Abbot of D. Ec. 2 tg. 666. 
but where, the Corporation is aggregate of many capable Perſons, as Skin. 2. 
layer and Commonalty, Dean and Chapter, c. none of them in plead- pl. 2. 
gare named by their proper Chriſtian and Surnames ; and the Reaion i, : 
kaufe, in the firſt Place, the Death of the Individual is a good Plea in 
Aatement, for a new Succeſſor comes in his Place, that was not Party to 
former Writ ; but Bodies aggregate are immortal and invariable ; and 
Wrefore the Parties to the firſt Writ are always the ſame. 
lf a Writ is brought by the (5) Warden and College of All Souls, for Cro. Elis. 
lands, Oc. qued clamant efſe jus & hereditatrem ſuam, this is well enough, 23% 


wough it is not ſaid Jure Collegii; for they have no other Capacity. Pe FS. 
Fs | 8. C 


an an 
ater 
15 herd 
om. 

pier 0 
ame 0 
)xfurd 
{uthc1 


* 


if 
Leal 
4 Oxt 


P If a Parſon pleads he was ſeiſed, he muſt ſay Jure Ecelęſiæ, for that he hath two Capacities z ſecus 
2 Abbot, Dean and Chapter, Cc. Leon. 153. per Anderſon.—8So in Caſe of a Biſhop, it muſt be 

" quo Jure. 2 Lev. 68. Vent. 224.—Where it cannot be alledged that a Man was ſeized Jure 
pie, bat ought to be Jure Cantariæ, wide Cro. Car. 215.— If a Dean and Chapter, being 
s imparſenee of the Church of D. demand the whole Church, Cc. they ſhall ſay they were 


there! 


granted Common of Paſture to J. S. by the (a) A-Cor- 


clit, and held ill. 2 Bulſt. 233. Tipling and Pexal, and 11 Co. 21.— In ; a Leaſe by > 
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T4 CORPORATIONS 

oro. Car. | Tf the Corporation be named by their Name, and afterwards miſtaken. 2 

274 and 25 if Judgment be given in an Action of Debt, that the Mayor or Con. bie 
or monalty and Citizens ſhould recover the Debt and 61. Coſts eiſdem Iajy- tion 


Th | - 
e Communitati adjudged (omitting ci vibus) was held to be Error: But after. the 
. 407, wards upon Motion in C. B. and upon Examination of the Doggett Rol ders 
$41. (where it was well entered) it was awarded to be amended. ( 
. pug 2 14. | | „ | Efr 
Rep. 782. 3 Term. Rep. 749. j - 1 

| | a 

3 — —- — — emo a Pi 
2 | F 2 | ft 
(D) What Things, are incident to a Corporation, Wl... 
A 


3 Corporation is a Creature of the Charter that conſtitutes and gives en 
ol. Abr. it Being and preſcribes Bounds and Limits to its Operations, beyond 

$13. which it cannot regularly proceed; yet there are ſome Things (a) incident 

Ge! hehe DI to a Corporation, and which it may do without any expreſs Proviſion in 

en d dhe Act of Incorporating. | 

duly creat- * LA vi ß 

ed, all other Incidents are tacitly annexed. io Co. 30; b. that it is incident to ſue and be ſued, t 

purchaſe and ſell ; but wide Tit. Mortmain, and 10 Co. 30. Rol. Abr. 515. "Hob. 211, 


*Pagecos * As if the King creates a Corporation, and does not give any expreſs 

Power in the Letters Patent to make Laws, yet this Power is incident to the 

Corporation, and included in their Incorporation ; for a Body Politick can- 

. 5H 5 not be governed without Laws, but theſe By-Laws (6) ought always to be 
þ + big ſubje& to the Laws of the Realm, as ſubordinate thereto, _ 

„49. | . . 

() That 3 By-Law, by which the Benefit of the Corporation is advanced, is a good By-Law, fn 

15 very Reaſon, that being the true Touchſtone of all By-Laws. Carth. 482. per Holt, wide Ti 

& Laws. ; 

Antient Corporations have, as incident to them, a Power of (c) electing 


1 e 3 Members; but in newly erected Corporations, the Charter that gives then 
(c) If * Being, muſt provide for their Continuance and Succeſſion. 
King creates 1 

a Corporation of a Mayor and eight Aldermen, with a Clauſe in the Patent, Quod 1 mortem © 
remotionem alicujus Aldermanni liceat majori & ceteris Aldermannis infra ofto dies proxims þ 
mortem vel remotionem, &c. to ele& another Alderman into his Place, though no Election be withi 
eight Days after the Neath of an Alderman, yet they may ele& an Alderman at any Time after 
Rol. Abr. 513, 514. And now wide the 11 Geo. I. c. 4. and for the Manner of electing, 9 Am 


c. 20. 3 Bulſt. 71. Salk. 190. pl. 1. and Tit. Officers. By 
| ; ' 

Rol. Abr. If a Corporation be created of a Mayor and eight Aldermen, with +, 
$15. Clauſe in the Patent, that if any of the Aldermen die, or be removed, tha F Ir 
| nn. 229: it Mall be lawful for the Mayor, and the Reſt of the Aldermen, within eigh oy 
Statute 33 Days after the Death or Removal, to elect another in his Place, though! . 
H. 8. c. 27. is not limited that they, or the greater Number of them, may elect, ) . 
the greater Number may elect. =Y 
Rol. Abr. And if in the above Caſe, the Mayor, at the Time of the Death of 1 
915. Alderman, be abſent from London till after the eight Days, and the Alder Ik 
men, within eight Days, come to the Deputy, and require him to mak hey 
an Aſſembly of them to ele& another within the eight Days, and he refuſes «6s 

and thereupon the greater Part of the Aldermen aſſemble themſelves with 

out the 3 or his Deputy, and elect an Alderman; this 1s 2 vol 

| Election, for the Mayor (4) ought to be preſent at it, by the Words of th 
(4% But for Grant. TH e He 5 If 
this wide > | &r, t 


3 Mod. 15. and how It is now remedied where the Mayor, or other Officer, who ought to reß le 
wilfully or accidentally abſents himſelf, by the 11 Geo. 1. c. 4. * Foy | 


By this Statute, where the Election is omitted, the Court of King's Benth is to award 3 Ws 40 


- 


COW n ben 
Alſo where a Charter impowers a Corporation to chuſe officers, it im- 5 Mod. 440. 


aken; liedly obliges the Perſons choſen to undergo and to ſtand to the Nomina- 
ON ; tion; for by accepting of any Letters Patent, there 1s an Obligation on 
= the Parties accepting to perform all Things thereby required, as to un- 


ergo all Charges, Offices, Oc. 5 | | 1 8 | 
Corporations have alſo divers Franchiſes, Ec. as Felons Goods, Waifs, 14 = 8. 5. 
Etrays, Treaſure-Trove, Deodands, Courts and Cogniſance of Pleas, f. 6. 52. 
return of Writs, Fairs, Markets, Exemptions from vying in Offices or on 2 3: 35 
read and Beer, Keb. 840 


of the Market, Sc. but theſe muſt be mentioned in the Charter, and 
ON, anted by expreſs Words, 1 | WE 

And if there be Letters Patent, which grant to the Body Politick an Ex- | 
| pives emption from Tolls or Privileges of Fairs, (a) Commons, Tc. all the par- 4.00 2 
xeyond ticular Members ſhall take Advantage of theſe Grants, TL "2 Ta : 
cident | 885 1 Corporation 


of a Town cannot preſcribe for the Freeholders of the Town, 2 Keb. 25. 


— 7 


ſons: And herein, | 


- 


E) How Corporations differ from natural Per- »page;os 
xpreſs | 5 22 . 
to the "A N 
RON 1. Of Grants made by and to them. 
$to 55 | 5 | | 
Lthough a Corporation Aggregate is ſaid to be inviſible, immortal, 46 E. 4.2 
an N exit 4 9 in Spe abi Intendment of Law, yet ſuch an (5) Such a 


an, fa anifcial Body are by their Creation (6) capable of (c) purchaſing and part- Corporatij- 

18 ing with their Poſſeſſions | | e e IGG: 
3 © ; capable of a 

lecting 5 1 . | Protection 

s then pifefur' or moratur*, becauſe the Corporation itſelf is inviſible, and refteth only in Conſide ration of 


Lu. Co. Lit. 130. 2 Bulſt. 233.— It hath not been known that a Corporation hath been bound in 
) Recognifance or Statute Merchar.t, Moor 68. pl. 182.“— They cannot do Homage or Fealty, be- 
aſe they muſt be done in Perfon. Co. Lit. 66. b. 4 Co. 11, a. 10 Co. 32. b. (c) But they 
w:not retain, without a due Licence, in Mortmain. Co, Lit. 99. wide Tit. Mortmain. 


* * 
— 2 > — * — 1h 3 — — if ant x _ — 5 — —— n - * - 
— = 2 — — 4 4 7 — 2 p Ss STE 3 BD: — „ 5ovy I le27 jp & ab tat A 7 7 w - - 
44 Ot ids eros Ee Re ou ring: 7 hp = —_ — a" * . 2 5 22 room w—_ 
— CO? 2 2 — 2 2 * 4 he oy — Ye 2 WN 1 oe o*; gs 8 
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* 1 2 * 8 * — 4 12 6 4 4 — nn! nut AE 4 


cimo 50 
» Withit 


e after 


Sed gu. if it might not legally be done, under the Common Seal. 


9 Am 

| But a Dean without the Chapter, a Mayor without his Commonalty, 21 E. 4. 12. 
with de Maſter of a College or Hoſpital without his Fellows, cannot purchaſe Moor 51. 
1 th er grant, or make any Contract that will bind the Corporation. 
\ciph If 4 Remainder be limited to ſuch a Corporation as the King ſhall next 7. Tit, 
gb erect, this is no good Remainder, though a Corporation be erected before Remainder 
a,'y be particular Eſtate determine; for though a Remainder limited to the 2 Rever- 

: ellelt Son of F. $. in ſuch a Manner be good, yet this Body of Men is. 

i, ach capable of taking when they are in H. Rs 
Alder If a Feoffment or Grant be made by Deed to a Mayor and Commonalty, 
2 ir any other Corporation Aggregate of many Perſons capable to purchaſe, Co. Lit. 9. 
fuſes bey have a Fee-fimple without the Word Succęſſors, (4) becaule in Judg- = {id 
; with tent of Law they never die. ws | gives w-the 
2 volt e Rs. | | INE King by 
of th Deed inrolled, without the Word Succeſſors or Heirs, a Fee-ſimple paſſeth. Co, Lit. 9. 


If a Leaſe be made to a Corporation Aggregate for the Life of the Leſ- 21 E. 4. 76. 
&, this js a good Eftate for Life, becauſe the Life of the Leſſor, hien 4 Abr. 
1 e 25+ 


. 
” 


2 


| 
1 
| - 


- 


N | CORK" QA CE Q MS 
| is wearing and will determine, is the Meaſure of its Continuance ; but if; 
Leaſe be made to a Corporation Aggregate for their own Lives, this is no to 

Eftate for Life, but a Fee-ſimple ; for the Leaſe being made to them x ; 

Body Palitick, which hath a continued Succeſſion, and never dies, a [ec 

made to them during their Lives, is equal to a Grant made to them while 

they continue a Body Politick, which, by Reaſon of the perpetual Succeſ. 
fion. of its Members, is in Law looked upon to be for ever. 2s 


| Co.122,186;: A Corporation cannot be ſeized to the (c) Uſe of another; and therefore ot 


(e) Whether it is ſaid, that if one by Licence, without a valuable Conſideration, make 
they may be Feoffment, levieth a Fine, or ſuffers a Recovery, or the like, to a Corpo- Ct 
an Execu- ration, to che Uſe of J. S. that the Corporation ſhall have it to their oy 


Rat. abr. Uſe. 1 N 
215.“ | 1 8 : ' 22 
In Danv. 3. V. 36 f. it is ſaid a Mayor and Commonalty may be Executor, cites 12 E. 4. 9. b. y. 
mitted. Wentw. Off. Exec. 24, 25. S. P. | Fi W. 
Leon. 30. If A. grants to the Mayor and Burgeſſes of D. the Moiety of a Yar. the 

Land, in the Waſte of — Without deſcribing in what Part it ſhould Se: 


be, or how it is bound, the Corporation cannot make their Election by 
Attorney, but are firſt to reſolve on having the Land, and then they make 
a ſpecial Warrant of Attorney, reciting the Grant to them, and in which | 
Part of the faid Waſte their Grant ſhould take Effect, and according to ſuch Se 
Direction the Attorney is to enter. | | 


Page oy 2. How they are to ſue and be ſued. be 
\ 1. c. Corporations Aggregate muſt ſue and defend by (a) Attorney; and ten- = 
8 They | fore the (5) proper Proceſs againſt them is a Diſtringas. 1 15 and 
Can | 
effoigned. Dalſ. 121. pl. 154.—cannot be outlawed. 10 Co. 32. b-—No Attachment lies again? t if 
tion. Raym. 152.——(5) Where on ſuch Proceſs the Court will order the Sheriff to ret Ald 
good Iſſues. Salk. 191. pl. 2. | | Dee 
2Vern. 396. After Service of a Writ of Execution of a Decree againſt a Corporation WW *= 
2 8. the next Proceſs is a Diſtringas, and after that a Seque/tration, which being Tu 
- 12% once awarded, they can never after come and pray to enter their Appear 
/ ance, as they might have done on the Diftringas, which iſſues for that ver * 
Purpoſe to compel them to appear; but the Appearing being paſt, the 
Proceſs muſt go, becauſe the Appearance being only in Favour of Libery If 
can be of no Service to a Corporation, which cannot be committed. "i 
1 A Corporation Aggregate cannot diſtrain in their own Perſons, but by Gal 
65 5 175- their Bailiff, and therefore no (e) Replevin lies againſt them by the Nan ... . 
De declared Of their Corporations. | | won 
inſt, f p22 % 
Fadia Mareſchalli, 6 Mod. 183. Ld. Raym. 79. 12 Mod. 559, 672, 3 Will. Rep. 426. $t 
612. 2 LA. Raym. 1532. Stra. 614 Cannot ſue as a Common Informer. 2 Stra. 1241. 
25 13 3. What they may do without Deed. 
Aggregate Corporations conſiſting of a conſtant Succeſſion of v A 
8 t. 2. b. Ferſons,. can regularly do no Act without Writing; therefore Gifts (4) U I 
Cro Car. and (e) to them, Y muſt be by Deed. : | By 
2 Sand, 305. Raym. 194. (4) They cannot attorn without Deed. 6 Co. 38. b. (%) AG Corpe 
to a Dean and Chapter, or other Corporation Aggregate, muſt be by Deed. Co. Lit. 94. b. — b: 
Abbat, Biſhop, Parſon, Qc. or other ſole Body Politick, might have been infeoffed without Pest 05 Lit 
Co. Lit. 94. b.—(f) Where if pleaded, the Thing is done, it muſt be intended by Deed. cm. = 


411. 2 Saund. 305. 


E 


reer ren 
A Corporation ate cannot, without Deed, command their Baili | 


toenter — of their Leaſe for Years, for a Condition broken. wins Abr. 


| ol, | | Oro. 
815. 2 Rol. Abr. 699. S. C. & wide Cro. Jac. 411. Cro. One, ns 


But a Corporation may employ one in ordinary Services without Deed, Vent. 47. 
25 2 Butler, Cook, fc. but not to appear for them in an Aſſiſe, or any Mod. 18. 
other Act which concerns their Intereſt or Title. 1 | 
So a Man may avow the taking Cattle Damage-feaſant, as Bailiff to a ; Lev. 107. 
Corporation, withaut having any Precept in Writing. | FA os 
Alſo a Corporation Aggregate may appoint a Bailiff to diſtrain without $a. 1 * 
Deed or Warrant, as well as a Cook or Butler; for it neither veſts nor de- pl. 3. 
reſts any Sort of Intereſt in or out of the Corporation. „„ 
So if the Sheriff makes a Warrant to a Corporation that hath Return of Moor 55a. 
Writs to arreſt a Man, they may by Parol make a Bailiff to execute it. 
If a Leaſe for Years be made to a Corporation Aggregate of many, 


they cannot make an (a) actual Surrender thereof, but by Deed under their 8 2 
a new Leaſe thereof, this is a Surrender in Law of their firſt Leaſe. 10 Co. 68. K. 


If the Churchwardens of S. are incorporated, &c. and the King leaſes, 10 Co, 68. 

dc. to them for twenty-one Years, and, in Conſideration of a Surrender 

thereof, leaſes to them for fifty Years, they may with their own Hands, 

and without Writing, (5) deliver the firſt Letters Patent into Chancery to *Pagego8 

be cancelled. - | | | 
([) A Dean 

vd Chapter in their Chapter Houſe acknowledged a Deed of Grant of their Lands to the King, with 


cut making an Attorney. Moor 676. held clearly by Egerton Lord Keeper, that it might be done, an 
Lell as to put their common Scal to a Deed without Attorney; but vide Leon. 184. Rol. Rep. 82. 


In Efedment, the Plaintiff declared upon a Demiſe made to him by the Carth. 390. 
Aldermen and Burgefles of without ſetting forth that it was by Patrick v. 
Deed, or under the Seal of the Corporation, and on a Writ of Error, it Balls, 
x2s held well enough; and that this being a fictitious Action to try the | 
Tile, the Demiſe need not (c) now be ſet out to have been by Deed. (e) Where 


25 8 | in an Eject- 
ment for Tithes, the Demiſe not being by Deed, the Judgment was arreſted. Cro, Jac. 613. 


duadling and Piers. 


lla Mandamus be directed to the Mayor and Commonalty of 7. the Re- g. k. 102. 
um may be made in the Name of the Corporation, without the Common pl, 4. & wide 
deal, or the Hand of the Mayor ſet to it; for though a Corporation can- Skin. 1 5+ 
dot do an Act in pais without their Common Seal, yet they may do an Act Pf 2, Seal 
pon Record, by which they are eſtopped to ſay it is not their Act. t Ferpe- 


ration put 


— 


A Corporation Aggregate may take any Chattel, as Bonds, Leaſes, Cc. 1 . 
gs Capacity, which thall go in Succeſſion, becauſe it is always 8 
u Being. | 


IR 515. 
But (e) regularly, no Chattel ſhall go in Succeſſion, in Caſe of a Sole . 
Corporation. | 2 E | Fog He. 62. ” 


: | Dyer. 48. 
d Lit, 9. a, 405 But a Sole Corporation by Cuſtom may be enabled by the ſame Cuſtom to take 
iChatel in Succe on, as the Chamberlain of London, whoſe Succeſſor by Cuſtom may have Execu- 
bg of a Bond or Recognizance acknowlgdged to his Predeceſſor for Orphanage Money. 4 Co. 65. 
Gn, Eliz. 464, 682. = . | E 
| 3 Therefore 


N to a Deed 25 
by a Perſon who is not Mayor, does not make it the Deed of the Corporation. 12 Mod. 42 | 3 
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4. What Things they may take in Succeſſion, | 7 1 
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3 Therefore if (4) a Leaſe for Years be made to a Biſhop and his Succeſ. 
Co. Lit. 46. b. ſors, and the Biſhop dies, this ſhall not go to his Succeſſors, but to his 


E vo Executors. 


the Chapel | | | 
of the Predeceſſor belong to the ſucceeding Biſhop, and are merely in Succeſſion, though other Chat. 
tels, in caſe of a Sole Corporation, belong to the Executors of the deceaſed, and go not in Succeſſina, 
12 Co. 105.80 the antient Jewels of the Crown ſhall go to the Succeſſor, and are not devilable 
by Teſtament. Co. Lit. 18. b.——But may be diſpoſed of by Patent. Cro. Car. 344. 


5 (0 19 H. 6. If a (e) Maſter of an Houſe, that hath a Covent and Common Seal, re. 
44. Rol. Abr. covers in an Annuity, and after Arrearages incur, and after he dies, te 
515. where ſucceeding Maſter ſhall have the Arrearages, and not the Executor of the 


— Predeceſſor, becauſe the Executor could not make a Teſtament, : 
recover "v7 - | | 
| e in a Writ of Entry, though it is otherwiſe in caſe of a Biſhop, and other ſole ſecular Bodies F 
| Politick. 2 Inſt. 286. e | - | 6 
29 H. 6.44 But if a Parſon recovers an Annuity, and after Arrearages incur, and af. f 
Rol. Abr. ter the Parſon dies, the Executor of the Parſon ſhall have the Arrearages, 
315. and not the Succeſſor, becauſe he could make a Teſtament. C 
Rol. Abr. By the Charter granted to the College of Phyſicians, and confirmed in ; 
515. Parliament, the Offenders in practiſing Phyſick in London, without Admiſ. 1 
Atkins and ſion by the College of Phyſicians, ſhall forfeit 5/. for every Month, un * 
* dimidium Regi & alterum dimidium ditto Præſidenti & Collegio ; on this ” 
b 9. Charter it was held, that if the Preſident of the College recovers in Debt - 
Noy 121. againſt an Offender, and dies, the Succeſſor ſhall have a Scire facias t9 A 
Brownl. 93- execute it, and not the Executor; for the Predeceſſor recovered it as due wa 
8. C. to him and the College. | # an 
7 | | | me 
#Pagecog 5. Where they ſhall be liable in their Natural Capacities, = 
Ne Tit. If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Dil. 
Digeifn. ſeiſors in their natural Capacity, and the Perſons who committed the Wrong cer 
ſhall be charged therewith, and not the Corporation, which conſiſting of and 
a conſtant Succeſſion of various Perſons, and as a Corporation, can regu- 
larly do no Act without Writing. | 
Selk. 192. If a Mayor, or any other Member of a Corporation, procure a falſe ren 
pl. 4. Return to be made to a Mandamus, they may be proceeded againſt in their 1 
private Capacities, | | tra 
1 7 If the Maſter and Wardens of the Company of Woodmongers enter the 
. into Bond thus, wiz. Noverint, &c. Magiſtrum & Guardianos, Ce. 1 
ration Zexeri, Wc, and the Common Seal is thereto, and it is ſigned as uſual, by the 
granted an the Principal of the Company, and indorſed Sioillar' Y deliberat” in pre- of t 
Annuity, ſentia, Ic. and the Corporation is diſſolved after, yet they ſhall not be wer 
and was ©: V) charged in their natural Capacity. Sta] 
folved. Vide : ; : 
Owen 73. 2 And. 107. Where in Equity the private Members of a Company were :14* Wi ol t 
Viable to the Company's Debts, where the Company had no Goods. 2 Vern. 396. of 
1 | Se ed £ ESE It 
| WR, | | the 
(F) Ot the Diſſolution of Cozpozations. 15 
5 | | 1 
F all the Members of an Aggregate Corporation die, the Body Po. it 
NN 


He 


br. (8) I | 
| "as 1 litick is diſſolved; but if the King makes a Corporation conſiſting c 
| | ve Men, to continue always in Succeſſion, and when any of them de, 


JJ) 8 5 
the others may chuſe another in _ ery 3 c) 0 three or four of them die, (e) 2 
| cient. ER = „Rol. Abr. 
%) yet all Acts done by the Re u | 5 
; | | | \ 5 — If an 
Aggregate, as Mayor and Commonalty, or Dean and Chapter, make a Feolfonens wu 
Letter of Attorney to deliver Seifin, this Authority does not determine by the Death of the Mayor or 
Dean, but the Attorney may well execute the Power after their Death, becauſe the Letter of Attor- 
ney is an Authority from the Body Aggregate, which ſubſiſts after the Death of the Mayor or Dean 3 
but if the Dean or Mayor be named by their own private Name, and die before Livery, or be removed, 
Livery after ſeems not good. Co. Lit. 52. b. 2 Rol. Abr. 12. 14 H. 8. 3. 11H. 7. 19. (4) But 
if the Body Politick wanteth its Head, nothing can be done during the Vacation; as in Caſe of a 
Dein and Chapter, Mayor and Commonalty, when there is no Dean or Mayor. Co. Lit. 264. & 
+ide Moor 52. Dalif. 55.——The Maſter of a College cannot deviſe Lands to the Houſe of which he 
ij Head. Daliſ. 31. 4 Leon. 223. : 5 | 
Alſo a Corporation may be diſſolved by Miſuſer or Abuſer ; for as all 2 Inſt. 222. 
Franchiſes flow from the Bounty of the Crown, ſo there is a tacit or im- 20 E. 4. 5. 
plied Condition annexed to ſuch Grants, which if broken forfeits the whole tie lot 
Franchiſe. 1 : guments in 
| | | 2 the great 
Caſe of the Quo Warranto againſt the city of London, which was brought againſt the whole Corporu- 
tion, 1. For that the Common Council had petitioned the King, upon a Prorogation of Parliament, 
thit it might meet on the Day on which it was prorogued, and had charged the Prorogation as fu 
which occafioned a Delay of Juſtice. . 2. That the Corporation had impoſed new Taxes on their 
Wharfs and Markets, which was an Invaſion of the Liberty of the Subject, and contrary to Law; 
and the Judgment in that Caſe was that the Franchiſe ſhould be ſeiſed into the King's Hands; but vide 
. & M. ſ. 1. c. 8. by which this Judgment is declared to be void and illegal; and vide the Caſe 
of Sir James Smith, Show. 280. 4 Mod. 52. 12 Mod. 17, 18. 10 Mod. 174. who being choſen an 
Alderman of the City of London, after the ſaid Judgment (which was never recorded) the Queſtion 
ws, whether he was duly elected, ſo as to be obliged to take the Oaths preſcribed by x V. & M. e. 8. 
and it was reſolved, that though a Corporation might be forfeited, yet that the Proceedings and Judg- 
ment in the Qvo Warranto, againſt the City, did not diſſolve the Body Politick, or make their ſubſequent 
Acts void; and conſequently that Sir James not taking the Oaths purſuant to the x V. & M. c. 8. 
vu a ſufficient Cauſe to remove him from the Place of Alderman. See Skin. 310, Show. Rep. 280. 


* If the Members of a Corporation refuſe or neglect to chuſe ſuch Offi- *Pageg10 
cers, as they are obliged to chuſe by their Charter, this is a Forfeiture, 8 
| ut v 


and conſequently a Diſſolution of the Corporation. neg. 
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A wo pa may be diſſolved by ſurrendering the Charter, but a Sur- $alk. 191. 
render of an old Charter is void, for Want of Inrolment. 12Mod.247. 
If a Prior and Convent, concurrentibus his guæ in jure requiruntur, are Co. Lit. 102. 
tranſlated to an Abbot and Convent, or to a Dean and Chapter, though b. 
the Name is changed, yet the Body is not diſſolved. . | 

Though a Dean and Chapter had ſurrendered (e) all their Poſſeſſions to 3 Co. 75. b. 
the King, yet their Corporgtion continued, and they remained a Chapter (e) But there 
of the Biſhop to aſſiſt him in Spiritual Matters, &c. for all their Poſſeſſions cannot be a 
were from the Biſhop, and a Prebend, though he hath no Poſſeſſion, hath Chat., 
itallum in choro & wocem in C apitulo, when che 

| | 1 8 5-4 | Chapel and 

vl the Poſſeſſions thereof are aliened. 3 Co. 75. a» 10 Co. 33. for there cannot be a Guardian 
ing. | | | | 
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If Lands are given to a Corporation, which is (5) afterwards diſſolved, 5 . 
the Donor ſhall have the Lands again; for the Law annexes ſuch a Condi- 3 3˙. 5 
wn in every Grant to a Body Politick. ; Rol. Abr. b 

| | | * "$16 1 


— 


K Debt due to a Corporation fill remains, though their Name is changed by a new Charter. 3 
N. 238.—If a Corporation bind themſelves in a Bond, and are afterwards diſſolved, they half 
be charged in theic natural Capacities, Lev. 237. & wide Owen 73. 2 And. 107. 
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(A) Of the firti Antrudus ion of, and giving the 
1 C oy 1 he Plaimtik 6 "fr pave 
(B) Jn what Caſes the Plaintiff ſhall have no m 
Lots than Damages. 512. x 


And herein, 


5 I. Of Actions of Treſpaſs, where the Right of Freehold |} 
99% pope or Inheritance may come in Queſtion, as alſo of wil- 
0 ful and malicious Treſpaſſes. 512. | 
2. Of Actions of Slander. 514. 
3 Of Actions of Aſſault and Battery. 515. 


. ©) where the Coſts ſhall be doubled or trebled, 


D) Ot awarding the Defendant his Coſts. 516. 
E) What Perſons are intitled to or exempted from 


Paping Coſts. 577. 
And herein, 


1. Of Exenmre and 8 517. 

2. Of Officers and Minifters of Juſtice. 519. 

3. Of Informers, and where the Proſecution may be ſad 
to be carried on at the Suit of the 2225 519. 

4. Of Paupers. 522. 4 


Nees t * (F) Of Colts in fieplebin. 522. 
12 G) Of Colts in a Writ of Error. 523. 
H) Of Colts in the Several Steps and Procecd- 
ings of a Cauſe. 524. 
ary Coſts __ alleſſed or taxed. 5256. 


: 7 - 
« 


(A) Of 


% MM 1 


4) Of the firſt Introduction ok, and giving the 
oY Plaintiff Coſts de incremento. th 7 


* 


HERE were no Coſts at Common Law ; but if the Plaintiff did 2 Inſt. 288. 
| Hot prevail he was amerced pro Falſo clamore; if he did prevail, 
| ten the Defendant was zn miſericordia, for his unjuſt Detention of 
the Plaintiff's Right, and therefore was not puniſhed with the expen/a 
liz, under that Title. 0 0 i 
But it being thought exceeding hard that the Plaintiff, for the Coſts 
which he was out of Pocket in obtaining his Right, could not have any 
Amends. _ | | ; bo 7-0 h | 
by the Statute of Gloucefter, made 6 E. 1. cap. 1. by which in an Aſſiſe, 
Se. Damages, upon the Inſutherency of the Diſſeiſor, are given againſt 
tm that is found Tenant, and Damages are given in a Writ of Mort dq an- 
wjiar, diel, Ic. reciting that whereas before that Time, Damages were 
got taxed but to the Value of the ues of the Land, it is provided the De- 
mandant may recover againſt the Tenant the (a) Coſts (5) of his Writ, . 
ozether with his Damage; and that this Act ſhall hold Place (c) in all (e) This er- 


| 1 tend 
Caſes where the Party is to recover Damages. 5 8 


i ; T 5 N of Suit, but 
t his Expences of Trzvcl, Loſs of Time, Cc. 2 Inſt. 288.—In a Writ by Journeys Accounts®, 
de Plaintiff ſhall recover his Coſts of the firſt Writ, and the Proceedings thereupon. 2 Inſt. 288. Secus 
if the firſt Writ was naught though the Plaintiff's Default. 2 Inſt. 288. as if brought againſt one 
ſntenant only. Kelw. 127. (5) If Judgment arrefted, the Plaintiff, in a new Action, ſhall not re- 
cover the Coſts of the firſt. Cro. Car. 545. (e) Where a Man before, or by this Act, did 
wt recover Damages, though fingle, double or treble, are given by a ſubſequent AR, the Plaintiff 
hal recover no Coſts. 10 Co. 116, a.—As in a Quare ImpeditfF, 2 Inſt. 289. 10 Co. 116. a. 


le 


Je 
1]- 


d, 


4 Neu. 26, 2. Decies tantum. To Co. 116. h—So in an Action upon 5 E. 6. c. 14. of Ingroſſers, 
om 10 Co. 116. b. — But in all Caſes where Damages were recovered before, or by this Act, the Plaintiff 


ſtall recover his Coſts alſo, 10 Co. 116. b. 5 


* That is a new Writ, which the Party hath, where the former abated, without the Default of the 
D:mandant, or Plaintiff, - See Com. Dig. 1 V. 86. | 


f Cont, where the Church was full at the Time of the Quare Impedit, Skin. 25. otherwiſe ne 
Coils, Barnes 139. 5 - | 


This was the Original of Coſts De incremento ; for when the Damages 
rere found by the Jury, the Judges held themſelves obliged to tax the mo- 
Crate Fees of Counſel and Attornies that attended the Cauſe, 


ſaid 
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And this was done in (4) all Real Actions in which there were Damages un | 
i Common Law, and alſo in all Perſonal Actions; for even in an Aion 4 pron hoy ; 
« Debt, there are Damages given for the unjuſt Detention. | yy Salle, 1 

a - no Damages * 
were recovered, and conſequently no Coſts, Cro. Car. 42 5. Vent. 88. Lev. 146. Raym. 134. ; 


0 traverſing Inquiſitions, aide Carth. 242. and for Coſts on Penal Statutes, wide infra, Letter (E 
.] and Title Damages, in what Actions Damages were recovered. 


* Aloby 8 H 9d . z. * 11. in all Actions of Waſte and Debt u 
* the Statute for not ſetting forth Tithes, wherein the ſingle Value or Da- 
mages found by the Jury ſhall not exceed twenty Nobles; and in al! 
» Writs of Scire facias, and Suits (e) upon Prohibitions, the Plaintiff ob- (e) For re- 
' tuning Judgment, or any Award of Execution, after Plea pleaded or ROY 


emurrer joined, ſhall recover Coſts.” Mend ah of 
r Atichment upon a Prohibition before this Statute, vide Rol. Abr. 516. 2 Inſt. 644. Jones 447. 
, Car, 559. 2 Jones 128, Raym. 387. Vent. 348, 350. 3 Lev. 360. ih | 
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| *Page:2% (B) In what Caſes the Plaintiff ſhall have na 
EE. more Coſts than Damages: And herein, 


I. Of Actions of Treſpaſs where the Right of Freehold or Inheritance 
may come in Queſtion, or where the Treſpaſs is wilful and ma. 
lcious. | F FN E 


2. D che 43 Flix. cap. 6. it is enacted, That if upon Actions Perſon 
. B $620 be 8 any of her Majeſty's Courts at V eſtminſter, ” 
« being for any Title nor Intereſt of Lands, nor concerning the Freehold 
«© nor Inheritance of any Lands, nor for any Battery, it ſhall appear tothe 
cc. Judges of the ſame Court, and ſo ſignified or ſet down by the Juſtices 
before whom the ſame ſhall be tried, that the Debts or Damages to be 
c recovered there in the ſame Court, ſhall not amount to the Sum of 40s, 
«© or above, that in every ſuch Caſe the Judge and Juſtices, before whom 
. any ſuch Action ſhall be purſued, ſhall not award for Coſts to the Party 
«« Plaintiff any greater or more Coſts than the Sum of the Debt or Da- 
| e mages ſo recovered ſhall amount unto, but leſs at their Diſcretions,” 
Gilb. Hit. The Intent of this Statute was to reduce all Actions where the Debt or 
G. P. 265, Damages were under 40s. into the Court-Baron, or other County Court, 
whereby it was thought the Profits of Landlords would be increaſed, and 
the Coſts of Defendants diminiſhed ; but the Satute failed of effeQing 
that Ay ay ; for it does not put it merely upon the Damages given by the 
Jury under forty Shillings, (for it would be hard when the Jury gave too 
little Damages, to have puniſhed the Plaintiff with the Loſs of his Coſts) 
but leaves it to the Judge to certify the Damages proved were not above 
40s, in Approbation of the Verdict; but the Judges thought it extremely 
hard to certify, in order to make Plaintiffs loſe their Coſts where they had 
revailed, unleſs the Action were exceedingly impertinent and yexatious; 
and therefore a made Uſe of this Power. i | | ö 
| „% By the 22 & 23 Car. 2, cap. g. .. 136 (149). for preventing trivi 
> Hp 0 5 5 eee, to 2 Intention of 3 Eli. 8 in the (a) Courts 
W. 3. c. 9. at Meſtminſter, it is enacted, for the making the ſaid Law effectual, that 
enacts, that * in all Actions of Treſpaſs, Aſſault and Battery, and other Perſonal 
ee «« Actions, wherein the Judge at the Trial ſhall not find and certify under 
to the Prin. his Hand, upon the Back of the Record, that an Aſſault and Battery 
cipalities of was ſufficiently proved, or that the Freehold or Title of the Land men- 
Wales, and © tioned in the Plaintiff's Declaration, was chiefly in Queſtion, if the Jury 
e e „ find Damages under 407. the Plaintiff ſhall not recover more Coſts than 
. « the Damage, and if more Coſts given, the Judgment ſhall be void, &c, 
tute does not and the Defendant may have his Action for ſuch vexatious Suit®.” 
extend to , a 2 
the Mar, alſea, or other inferior Courts, that may hold Plea in ſuch Actions; nor does it extend 
to any Caſe where the Defendant juſtifies, or pleads ſpecially, | 


* 


Silb. Hiſt. This Statute ſeems to have purſued. the ſame Purpoſe with that of 


— : al the 43 Elix. but neither of them repealed the Statute of Glouce/ter, (fos 
me . take away Coſts de incremento, except where the Judges Cert 
2 Vent. 36. ficate Was neceſlary, and that was only where the Treſpaſs was don 
S. C. 380, to the Freehold, or to Things fixed to the Freehold, and the Damage 
2 led. 5, under 40s. and in Battery, where the Damages were under ſuch Sum, 
+ *** 39» for the Wording of the Statute is, that there ſhould be no Colts in ” 
2 Mod. 141. tery, Treſpaſs, or other Perſonal Actions, unleſs the Judge _ | 


+ 
Kt 


2 Statute cannot be repealed by Implication) nor did the Statute ol 


„5 2 


. „ 
Battery to be proved, or the Title of the Freehold to have come in 8 Mod. 351. 


7 


r 
= . v 


ueſtion; hence theſe Words in the Act, orher Perſonal Actions, were con- 11 Mod. 198. | 

0 ſrued to extend no farther than to Caſes where the Judge was permit- ** ne 1 We j 
ted to certify, which was only in Battery, and Actions of Treſpaſs relat- *Pageg13 1 | 
ino to the Freehold, and Things fixed to the Freehold. e 4 x 
5 4 | 3 E | 6. 1 


Stra. hy 551, 633. 2 Stra, 1130, 1168. Stya. 192, 624, 645. 2 Com. Dig. 435- 2 Stra. 726. 
2 L. Raym. 1444. 2 Stra. 936. 2 Ld. Raym. 1 588, 1589. Hardw. 71. Fitzgib. 42: pl. 5, 
Barnes 91, Sc. 105. 2 Barnes 104, 108, Sc. 111, 124, 127. Freem. 214. pl. 222. Gilb. Eq, 
Rep. 198. Barnard. K. B. JJ 8 b 5 
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Therefore in Trover, or Actions of Treſpaſs de bonis aſportatis of Goods Salk. 208. 
and Chattels not fixed to the Freehold,” the Plaintiff ſhall have his full Pl 7- 


aguæ 


2 Coſts, though the Damages be found to be under 40s. and though the ” 7 
by julge does not certify purſuant to the Statute. 3 P52 ; 
bs So if an Action of Treſpaſs to the (a) Freehold, and an Action of Com. Rep. if 
1 Treſpaſs de bonis aſportatis, are joined, and the Plaintiff recovers in general 19. pl. 12. 4 
0. upon both Counts, he hath no need of a Certificate to obtain his Coſts; e | fl p 
arty and therefore Coſts 4e incremento ſhall go upon the Statute of Gloucefter. hold only, | 1 
c 1 | et if for "i 
D* hunting by an inferior Tradeſman, the Plaintiff ſhall recover full Coſts. See Stat. 4 * W. and if | | 
| M. c. 23. f. 10. Salk. 212. pl. 2. R. Raym. 149. Com. Rep. 26. pl. 18, 12 Mod. 121. Comb. 1 
t or 420, Carth. 382. 5 Mod. 30). 7 77 9 1 
and As in Treſpaſs for breaking his Cloſe, and impounding his Cattle, tge By 
ing Plaintiff ſhall have his full Coſts ; (5) for the impounding his Cattle is an 1 bw 
y the lejury to his Perſonal Property, in which no Right of Freehold can come x dad 100 
e too in Queſtion, : Judged, : - BY 
ofts) | Ons : | | (5) So in 9 
bore Treſpaſs for chafing his Cow, and his Domeſtick Fowls, wiz. Hares, Geeſe, &c. with Dogs which $5 
ohr were uſed to bite Tame Fowl, by whoſe biting they were killed; on Not guilty, Verdict for the | 7 
: Paiatiff'; and he had his full Coſts, becauſe this is not a Treſpaſs wherein the Right of Freehold 7 
! had may come in Queſtion. Mich. 9 Geo. 1. in C. B. Keen and Whiſtler, Stra. 534.—-So in Treſpaſs for "3 
4005; breaking his Cloſe, and chaſing his Bull, Verdict for the Plaintiff, and one Penny Damages; and 3 
teig by the Court that he ſhould have his full Coſts, becauſe the 22 C23 Car. 2. c. 9. extends only (1 2 
trivial * ſuch Actions of Treſpaſs where the Freehold may come in Queſtion. Paſcb. 9 Geo. 1. in C. B. 7 N 
Yours Ttonpſen and Berry, Stra. 55 1. Guild. Rep. 197. 4 . N i { 
* f 1 cy Ents : N 4 1 
\ 12 WY in Treſpaſs for chafing his Sheep, and that he the Defendant ad loca | 4 
des jqueta eas abduxit & elougavit, after Verdict for the Plaintiff, and 24. 8 1 wh. 
attery Damages, he had his full Colts principally upon the Word (c) abduxit, 7-like Cafe. 1 
3 which is the fame in Signification with aſportavit. | 2 e bt 
ie Jury Thing be carried off from the Grounds, though of never ſo little Value, it will be an 5 * 8 
ſts than the Words Abcarriawvit and Aſportavit in Declarations mean ſuch a Carrying as amounts to the Defen- 1 0 
d, Oc. un Uſe. Gilb. Rep. 198. And wide 2 Vent. 215. where digging Roots, and removing them | 
p” out two Yards in the ſane Ground, amounted to an Aſportavit. See Stra. 634. . Hl 
i eral So in Treſpaſs Quare vi & armis the Defendant flung down certain Raym. 847. 1 
Falls of the Plaintitts, in a Market- Place; on Not guilty, and Verdict Smith and 1 
br the Plaintiff, but Damages under 40s. the Court held that the Sony | 1 
that of Pantiff, without the Judge's Certificate, ſhould have full Coſts ; for 9 a 
er, (bu d is a Treſpaſs done to a Chattel, in which no Title of Freehold can and 2 Show. Fa. 
ztute ol come in Queſtion ; and though they had been fixed to the Freehold, 258. 8. C. 1 
Ceri 8 if the Defendant had carried them away, it would be out of the adjudged. Fe 
Ute, 8 5 : * $ | 
But where the Treſpaſs is merely to the Freehold ; as where in Treſpaſs Carth. 224, n 
de Plaintiff declared that the Defendant Herbam depaſcendo, & folum & | | 
ſulum carucis Subvertendo, & in ſolo fodiendo, & cum terra inde projet | i 
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| VVVVVVVVVVV 0 4 
dne turfim ſuum obftupund”, per quod clauſum ſuum inundat Fir. t. 
Ventr. 48. the Pi Ha into more Coſts ge ee 1-4 £ [4:0 
See Stra. 80 Treſpafs Quare clauſum fregit, u kes in the Plaintif? 
S. Ground, was 81 ener, — 55 e 2 : 
Trin Geo- So in Treſpaſs Quare clauſum fregit, & quendam taurum Perſonæ i 5 
rin. B. fugavit, per . = Plaine 's Gooſeberry Buſhes, necnon 9 8 peri * 
2 (Angl. Poles) in codem clauf. erect', aſiæ & exiſtent' fregit, laceravit id + 
653. Pohiavit, after Verdict and one Penny Damages, the Court held that the FA 
Ui. Rep, taking and pulling up the Poles was not ſuch an Aſportation as amounted 
198. to Converſion; and that though the Treſpaſs begun by chaſing the Bull, 
yet the Damage is laid to be done to the Freehold; and fo the Title there. 
of might well come in Queſtion. 5 | 
»#Pageg14 * So.in Treſpaſs for beeaSing and entering the Plaintiff's Houſe, and 


Mic. :2Geo, keeping him out of Poſſeſſion and Uſe of the ſaid Houſe, with a Continuand; In 
in C. B. | for a Month, per quod he was put to great Expence to gain the Poſſeſſion of Adi 
lunt and his Houſe, and in the mean Time loft the Profit and Uſe thereof; after of D 
1 Verdict for the Plaintiff, and 25. 64. Damages, the Court held that thi 
'Gib. Rep. was a plain Treſpaſs Quare clauſum Fregit within the Statute, and that the 
197. per quod was only Matter of Aggravation. 
Avent. 180, Alſo if there be a Treſpaſs upon the Freehold, and likewiſe a Count laid 2 
295 de bonis aſportat, in order to put in for Coſts merely, if there be no Evi. 
| dence of the carrying away of the Goods, by which the Defendant is ac- 
quitted as to that, though he is found Guilty as to the Treſpaſs to the 5 8 
* Preehold, yet if the Damages be under 405. the Plaintiff ſhall recover no Word 
In trying -more Cofts than Damages“. c | ; | fuch 4 
ſuch Caſes, | 15 nder 
it is very neceſſary Attention, on the Part of the Defendant, ſhould be given to the Declaration, and WW not 
"to the Evidence, and if an Aſportavit is not found, to fee that the Verdict be properly taken, is C 
Though if a Verdict was taken generally, and no Evidence given of an Aſportavit, and Damages un- 
der 408. the Court, on Motion, will amend the Verdict, by the Judges Notes. | nage, 
It is further to be obſerved in the Conſtruction of the Statute 22 Y 1 10 
23 Car. 2. that there is no need of a Judge's Certificate, where by e ” 
Pleading it appears that the Title or Intereſt of the Land is in Queſtion; 80 
(a) 2 Mod. (a) as in an Action for eating his Graſs, per quod his Common was im- din, 
* 0 i, paired; ſo (5) if the Defendant juſtifies by any Thing that brings teh 0 
214-p1.222, Title of the Land in Queſtion, ' the Judge need not certify, to intitle tho 
Where „ ih Hh 
mY 1 — 5 | ; f a 
dant juſtifies for a Way, and Iſſue is joined upon extra viam, and found for the Plaintiff, he ſha} By d 
full Coſts. 2 Lev. 234. 2 Ld. Raym. 1444. 2 Stra. 726, 1168. Gilb. Rep. 198, 199. flu 
Alſo by the 8 8 9 . 3- cap. 21. for preventing wilful and malicioug _ 
Treſpaſſes, it is enacted, * That in all Actions of Treſpaſs, to be con. def 
% menced and proſecuted from and after the 25th of March 1697, in an On th 
4e of his Majeſty's Courts of Record at Weſtminſter, wherein at the T 7 pr 
„ of the Cauſe at Weſtminſter it ſhall appear, and be certified by tif 
« Judge, under his Hand, on the Back of the Record, that the Treff That: 
% upon which any Defendant ſhall be found Guilty was wilful and maliciugg =, 
% The Plaintiff Thal recover not only his Damages, but his full Colts e Adio 
Suit; any former Law to the contrary notwithſtanding.” . LY 
8 If an Action be commenced in an inferior Court, and removed by Hahed 
eee Corpus or Certiorari into the Courts at Weſtminſter, the Plaintiff ſhall hat h Tr 


uh full Coſts, although the Damages are ay i 40. 
Mod. 378. 10 ; | 
: Ong ; Gilb, Hiſt, C. F. 270, "$ Com. Dig. 43 5 


„ 
2 Of Coſts in Adions of Stander. 


zy the 21 Fac. 1. cap. 16, it is enacted, . That in Caſe for ſlanderous cm. Rep» 
« Words to be ſued or proſecuted in the Courts at Wefminſter, or other 196. 
« Courts that have Power to hold Plea thereof, after the End of that def. LA. Raym- 
; . "5 
« fon of Parliament, if the Damage is found to be under 40s. the Plain- bar; ugype9r 
« tiff ſhall recover (a) no more Coſts than Damages. pl 5. 
| 7 Mod. 129. 
is of the Judges is tak to giving Coſts de increments, where the Da- 
Eee 8 it pe ods engine e 5 3 that though the Court 
ot increaſe the Coſts, yet the Jury are not bound by the Statute, and therefore they may give 
vll. Coſts where they give but rod. Damages. Salk. 207. 


*% 


the Conſtruction of this Statute, it has been held that it extends not to, 82 
50 1 ſor Slander of Title, for that is not properly Slander, but a Cauſe dare erg 
fter Damage; and the Slander intended by the Statute is to the Perſon. Low and © 


| Hora ad- 
judged. Ley 82. Palm. 530. Jones 196. 8. . adjudgede 


$if for calling Thief, and cauſing him to be arreſted, Ee. and the De- Ce C. 
fendant is found Guilty of both, it is not within the AR. 263, 77 
; | | : ull. „. 


Evi- 10. Doug. 245, 667, 780. 1 Term Rep. 655. 3 Term Rep. 138, 3975 694+ 
is So where the Plaintiff brought an Action on the Caſe for ſlanderous *Page5 15 


Words ſpoken of his Wife, wiz. That ſbe was a Whore, per quod be 19% £4 

fich and ſuch Cuftomers ; after Verdict for the Plaintiff, and Damages Salk. 206. 

wder 405. the Court held that the Plaintiff ſhould have full Coſts, for it pl- 5. 

Si; notthe Words, but the ſpecial Damage which is the Cauſe of Action in eee 1 

tiis Caſe; and it was incumbent on the Plaintiff to prove the ſpecial Da- 5 

tage, otherwiſe the Action would not have lain for the Words “. 7 „* 129. 
| | 2 Ld. Raym. 


hi, 1688. Stra. 645. 2 Stra. 936, Oilb. Eq. Rep. 197. Andr. 375. 2 Barnard, K. B. 79, 845 
li 2 Kel. 71. pl, 30. 8 Mod. 37 l. | | 
Sin all Caſes where the Words are not actionable, but the ſpecial Damages is the Giſt of the 


Adion, if Plaintiff recovers, it muſt' be an Proof of the ſpecial Damage, and he ſhall have full 
Cats, though the Damages found, are under 408. | | 


3. Of Coſts in Actions of Aſſault and Battery. 


by the 22 & 23 Car. 2. cap. 9. it is enacted, © That in Actions of Aſ- 
 ault and Battery, wherein the Judge at the Trial ſhall not find and 
# certify, under his Hand, upon the Back of the Record, that an Aſſault 

nd Battery was ſufficiently proved, if the Jury find Damages under 40s. 
* the Plaintiff ſhall not recover more Coſts than Damage.” 8 
On this Part of the Statute it has been (5) held, that if an Aſſault be (5) 1 vent. 
proved, the Plaintiff ſhall have no more Coſts than Damage. _ 5 
Nut if a Man bripgs Treſpaſs for beating his Servant, per quod ſerwitium : 
ft, it is not an Aion of Afſault and We within the —. but is - 4 "ah | 
Colts © 4 den founded upon the ſpecial Damage, in which there ſhall be full 5. 76+ 


| Os : - 2 R. Raym. 

h Treſpaſs of Aſſault and Battery, Wounding and Impriſonment, as _— 10. 

® for entering and breaking his Houſe, and opening the Doors of the ſaid Geo. 1. in 

ve, and breaking three Locks and three Bars belonging to the ſaid C. B. Bec 
a, the Defendant pleaded Not guilty to all 2 the Impriſonment, 2 Nee. 

K for that he juſtifies ; and on the Trial the Juſtification was found for Gily. L. | 
—_ and the Not guilty _ the Plaintiff, and the — Rep, 130. 

0 ; n : 24» 5 


„ DD a ͤ £6 | 
25. 6d. and held by the Court that the Damages bein under 40s, 
not have full Coſts for the Battery, bens the ja e 15 wi r 
the Battery to be well wich neither could he have fal Coſts for He 
at if pe. ing the Houſe, becau this is a Treſpaſs relating to the. Freeholdz,” ; 
ndant had 


te — leren and he had been eon guilt of at, Plant would have been int. 


| 00 Where the Colts thall be doubled. oz trebled. 


reCe.116.2, T ſeems agreed that where Damages were before . and 3 
. 2 Inft. 289. I Statute increaſes them to double or treble the Value, the Plaintiff al 
Hard. 152. recover his double or treble Damages ; and Coſts alſo, as Parcel of the Da. 
2 297. mages, ſhall be trebled. 
by of aca ut where a new Statute gives che ſingle, double or treble Damage: 
2 Inft. 28 5. where there were no Damages recoverable before, (5) there no Coſts ſhall b 
Salk. 205. allowed, becauſe the Party can have nothing more than ſuch new Statute ha 
pl2. already given, and that is Damages only; for the Statute of Glouceſter can 
7 not operate to add Coſts to what is | Ae by a ſubſequent Statute, becauſ 
Raym. the new Statute mult be conſtrued from itſelf, which gives Damages och) 
. Skin. 
1 pl. 4. Stra. 50. 2 r 974: (5) As upon the Statute 2 E. 6. c. 13. for not ſetting aul 
ithes, Sc. 2 Inſt. 651, Cro. Jac. 70. Cro. Car. 560. Hard. 1 525 but now vide the 8 and 
W. 3. c. . x Com. Dig- 4 


18 "I 
tat 


9 Ante 51 1. 125 that Statute extends only to the Caſe where the 1 Value of the Tithes four 
by the 7 does not exceed twenty Nobles, i. e. 6l. 138. 4d. 


{ide e) In an (4) Action for a Forcible Entry upon 8 H. 6. cap. 9. whic 


| (Int. 259 cives treble Damages, the Plaintiff ſhall recover not only treble Damage « for 
1 Vent. MA ut (e ) treble Coſts alſo. 
S.P, adjudg- * . 


(4) So in an AMiſe upon the Statute for a Difeifin with Force. 10 Co. 116. b. (9 . 
N nat Coſts de increments, as well as thoſe given by the Jury, ſhall be tiebled. Cro. Eliz, 18 8 
282. 2 Leon. 52. Co. Lit. 257. 2 Stra. 1044. 


; ®Pages 15 * But in an Action of Debt upon the Statute of, 1 £7 2 Ph. A. ca 
2 Inſt, hs. 12. of Diſtreſſes, upon the Branch of the Statute by which the _- andt 
Kelw. ach. ple Damages are given to the Party grieved, for driving a Diſtreſs out iMac : « 


en denn Hundred, no Coſts are to be given, becauſe the Statute; by Intent 1 Ame 


Rol. Abr. ment, * triple Damages i in Lieu of the Whole. * 
516. . | 
Is So in an Action of Waſte againſt Tenant for Life ur Years, by the St brag 

— laſt. 289. tute of Glouceſter, cap. G. the Place waſted, and treble Damages (hal N an 
ow _ recovered, (/) but no Coſts, becauſe no Action lay againſt them at Gn Lis 


S. P. adjudg- Common Law; but che Action and Dune are merely given. 


ed. de 
(f) But now wide Juprs 8 and 9 w. 3. Co 11. * kech 30 
— 3 Pen upg1 

OY — 1 ; 2 a.: 
bd 405 511. if the ſingle Male of the Waſte found by the Jury 3 not „ twenty Not — 


Plaintiff ſhall have Cofts, | 


2 Inft. 289. But in Waſte apainſt T Tenant i in . c. treble Damages and Cc 


Man e alſo: ſhall be to vecaue C) an Action of Waſte lay my em 


— 3 
* 


„„ 7 
de Common Law; and for the Waſte, Damages ſhould have been re- 
covered. 1 wp 5 


ould 
1hed 
eak- 


Wafte 3 
in AR 8 
were recoverable, but only for Waſte, after the Prohibition delivered. 10 Co. 116. a. 


ln an Action upon the Statute of 2 H. 4. cap. 1. for ſuing before the Rol. Abr. 

Aimiral for a Thing done upon the Land, in which Caſe the Statute gives $27. 
v the Plaintiff double 8 without ſpeaking of any Coſts, yet he 3 8 
tall recover as well double Coſts as double e | e 
So on the Statute e V. M. op; 5. by which treble Damages and Coſts Salk. 205. 


2 int]. 


d xe given againſt the Reſcouſer of a Diſtreſs for Rent, in an Action upon pl. 2. 
x he Caſe for aReſcous upon the Statute, the Plaintiff ſhall recover treble Skin. 555+ 
(ofls as well as treble Damages; for the Damages are not given by the 83 | 
and a ſtatute, but increaſed, and an Action upon the Caſe lay for a Reſcous at 2 Stra. 9745. 
e Da- Storie, 
5 ; | Ceurth. 2ar. 
_ — oat nectar ooeoe - — LS 
: D) Of awarding the Defendant his Coſtzg. 3. 
can : ; | 
ecaul Y the 23 H. 8: cap. 15. it is enaQted, ** That in any Suit in a 
s Only 8 « Court of Record, or elſewhere, in any Action, Bill or Plaint of 
: « Treſpaſs, upon 5 Rich. 2. Debt or Covenant, upon any Specialty or 
"ts . Contract, Detinue, Account, charging as Bailiff or Receiver, aſe, 
0 * or (e) upon any Statute for any Offence or ae (4) Perſonal, im- 
* nediately done to the Plaintiff, if the (e) Plaintiff (/) after Appear- 
I" ance of the Defendant be (g) nonſuited, or (5) any (i) Verdit 
es four '* (4) paſs by lawful Trial againſt the Plaintiff, the Defendant (J) ſhall *Page517 
hie Judgment to recover his Coſts, to be taxed 3 the Judge of the | 
* Court, and the Defendant ſhall have ſuch Proceſs and Execution for the (e) Extends 
„ whid „ume, as the Plaintiff ſhould have had, in Caſe the Judgment had been dot toan Ac- 
br dim. 2? 1 | tion for an 
mag him. 1 Eſcape; for 
nin the Equity of Weſtm. 2. that gives it againſt the Warden of the Fleet, yet it is not properly an 
00 A Afton upon the Statute, becauſe no mention is made of the Statute in the Declaration and this wag 
1 # Perſonal Wrong, 2 Leon 9, 10. 4 Leon. 182. or to an Action upon 8 H. 6. c. 9. for a 
tecible Entry, for that was no Perſonal Wrong; and the Writ ſays _ difſeifevit. 2 Leon. 9, 10. 
( Leon. 182.80 it extends not to an Action upon 1 and 2 P. and M. c. 12. for unlawfully im- 
of puding a Diſtreſs. 2 Leon. 52. 3 Leon. 92. And the rather becauſe this Action is grounded upon 
3 thdſequent Statute. Nor to an Action upon 5 Eliz. c. 9. for Perjury, Hut. 22. Brownl. 66. 
andt (n, Eliz. 197,—$0 it extends not to an Action upon 2 E. 6. c. 13. for not ſetting forth Tithes, be- 
s out tale a mere Non - feaſance, and no Perſonal Wrong. 2 Inſt. 651. Noy 32. (a) It extends not to 
[ntend vAliſe, Brownl. 28, 29. (e) Otherwiſe if he is an Infant, for commencing his Suit by Guar- 
| de, there can be no Malice ſuppoſed in him. Cro. Eliz. 33. & wide Bulſt. 18 , Nor to Perſons 
W ſue in Auter Droit; for which wide infra, concerning Executors and Adminiſtrators. For 
* vide 2 Lev. $1, 82. ) Secus if the Original be diſcontinued. Leon. 105. Hut. 36. 
the dt a. Cu. 57 5.— The Plaintiff the Day before the Trial came into Court, and entered a Wolle Pre 2 
ſhall nd whether the Defendant ſhould have Coſts, Hard. 1 52. dubitatur. (5) Though Special. 
m at Liz. 465, Hard. 152. (i) In Covenant againſt two for not building, Judgment is given 
Matt one by Default, and the other pleads Performance, and it is found for him, the Plaintiff can 
=: Judgment, but the Defendant ſhall have his Coſts. Lev. 63. (4) Not upon Demur- 
tn goes to the Writ only; ſecus if to the Action. And. 117. wide Hard. 152. Cro, Car. 533. 
d30. and 8 & g W. c. 10. by which it is now certainly given, (0) Though Judgment is not 
| Pa yon the Nonſuit, but upon the Inſufficiency of the Pleading. Moor 62 5. pl. 857. Winch. 69. 
| tut, 243, Godb. 220. & wide Dyer 32. Cro, Jac. 159. Ls 0 
ty Ne — 6 | | — 
[he oof $17. and Q; If an Eſcape, the Defendant is not intitled ; alſo wide the References in the 
nd % the Statute, Rufſ bead's Edition. | 
| them Nn Alſo 


Alfo by the Statute of 4 Fac. 1 cap. 3. it is enacted, « That if 


Le 2 « Perſon, after the End of that Seſſion of Parliament, ſhould 3 3 
„ eee or ſue in any Court, any Action, Bill or Plaint of Treſpaſs, Ejefimen, 
.  wekdeinfra. or other Action, (4) wherein the Plaintiff or-Demandant (e) might on 1 
(ct in an 4 Coſts ; and after Appearance of the Defendant becomes nonſuit, or an 30 
7 | +-acng Verdict paſſes by lawful Trial againſt him, the Defendant ſha! * for 
Verge © 12 to recover his Coſts, to be aſſeſſed and levied as Coſts, b 5 
bs affirmed, ©, 23 H. 8.“ | and te 
3 be Plaintiff hould have had ſuch Cofts onh | 3 
e Jurors the Plainti s on i 1 I 
found for him, but not more in Reſpect of the Mining | Dal and n at 
24. Jones 432. adjudged. (e) Though the Declaration is inſufficient, yet the Defendant ſhall Colt 
| os 1 Rol. or 213. Fae. 147: 275 Godb. 8a 345. Nee 210. Hut. 16. Pam 0 
- ev. 322. e 153.— fs pri ied ; ; Pe 
e (0 7797 brine Nan weney Then the Plea, & a th the 
By the 8 21 9 V. 3. cap. 11. © In Treſpaſs, Aſſault, falſe Impriſon- 0 
,«« ment, or Ejectment againſt ſeveral, if any one or more is acquitted b fuit 
« Verdi, every Perſon fo acquitted ſhall recover his Coſts, as if a Ver. of. 
dict had been given againſt the Plaintiff, unleſs the Judge ſhall immedi. the 
cc ny after Trial, in open Court, mn upon Record, that there wa; a the 
e reaſonable Cauſe for making ſuch Perſon Defendant.” (01 
u Mod. 16. And by the ſame Act, “In all Actions of Waſte, Debt upon the Su- Ri 
& tute for not ſetting forth of Tithes, where the ſingle Value or Damages 
te found by the Jury exceeds not twenty Nobles ; and in a Scire Facia, Tin 
e and Suits upon Prohibitions, the Plaintiff ſhall recover his Coſts; and if Col 
« the Plaintiff be nonſuit or diſcontinue, or a Verdict paſs againſt him, thei 
S Defendant ſhall recover his Coſts.” 2] | brinq 
| of / 
" 8 £21 | . Tair 
(E) What Perſons are intitled to, oz exempted — 
from paping Coſts ; And herein, 
| | 1. Of Executors and Adminiſtrators. tot 
t I Ad 
AN RExecutor Defendant pays Coſts in (g) all Caſes, and the Judg $ 
Vide 2 Vol. ment is de Bonis Teftatoris fi, Sc. &, non tunc de bonis jro the 
Seer mo pris alſo (5) when he is Defendant, and there is Judgment for him, hd of t 
e md ; have his Coſts. | | | 1 + 
Bo. Exec. 164. Plowd. 185. Bunb. 45, 160. (g) But a Defendant in Equity ſhall notpay cat ; 
— he peer Suk it at 0 Excuſe 5 Aſtets. 2 hf n wa 3 uity the” Col | wn 
uſually awarded out of the Afets. Eq. Abr. 125. (5) That an Executor Defendant ſhall ha | 
his Coſts, Cro. Elis. 503- Hut. 69, 7... | Ver 
s But an Executor or Adminiſtrator is not within the 23 H. 8. cap, 15 Err 
ob 4 Fac. 1. cap. 3. which give Coſts to the Defendant after a Verdict for 
»Pagegr$ * Nonſuit; nor within the 8 9M. & M. cap. 11. which gives Colts up this 
on a Demurrer, being made upon the ſame Platform; ſo that when the) bis 
M. Bendl. 19. are Plaintiffs they pay no Cofts, for they ſue in auter droit, and are but Tru 
pl-238. tees for the Creditors, and are not preſumed to be ſufficiently conuſant ! 0a 
69. the Perſonal Contracts of thoſe they repreſent ; and this by an equitab | 
Huben. 10, Conſtruction of the Statutes, for there are no expreſs Words to exempt chen 
| | | 


Aa Cro. a. 361, Rol. Rep. 63. Cro, Car. 1 No Kelw. 207. Hut. 69, 79. Cro.) 
I39. Yew, 168 Brownl. 107. 6 Mod. 93. 35 + a NE 


„ , oo a | 
But (a) if Executors or Adminiſtrators bring an Action in their own 


\ 


Right, as for a (4) Converſion or Treſpaſs in their own Time, they F 


LEED pl. 17. 17 
as 
(a) 1 Sav. 1 H 9. Although they 3 wrt 
$f % a) 2 H. 7. 15. av. 174 ; Iut. 79. | 8 a name S ER 
. Surpluſage. Dalſ. 96. Latch. 220. 1 Vent. 92 But vide Maſon and 7 


pay Coſts. 


Lev. 60. adjudged cont. per totam Curiam ; becauſe in the Right of the Tuſtator, though 2 = 


. in their own Time. —So in a Raviſhment of Ward brought by Executors, for a R. viſſmeit 
in their Time. Peacock and Steer. Cro. Car. 29. By three Judges cont” Velv. But Hut. 78. 8. G. 
þr two Judges againſt two 3 and in 6 Mod. 94+ jj | Tg cited per Holt, and the Reaſon of the  Reſolu- 


bon was, becauſe the Ward never came to the Defendant's poſſ- ſſion. (5) Where the Trover is 


in the Life-time of the Teſtator, and the Converfion in the Time of the Executor, he ſhall not pay 
Coſts, 6 Mod. 92. . | 4 


So in an Indebitatus Aſumpfit by Huſband and Wife, who declared; That Salk. 207. 
the Defendant was indebted to them in 201. as Executors of the Laſt Will N. 6. 
ind Teſtament of J. 5. for Money had and received to their Uſe as Execu- —_— 
tors, which he promiſed to pay, c. on the Trial the Plaintiffs were non- 6 Mig: 925 
ſuited ; and it was held, that the Plaintiffs ſhould pay Coſts, for the Cauſe 181. 8. C. 
of Action aroſe in their Time; for the Receipt being ſince the Death of adjudged: 
tie Teſtator, if it was by the Conſent of the Executor it is the Receipt of | 
tie Executor ; or if without his Conſent, yet the bringing the Action is a 
Conſent, and the naming themſelves Executors is only to deduce their 


Right, and ſet it forth ab origine. | 8 
ut if an Executor brings an Indebitatus upon an Account made in his | 
Time, it is in the Right of his Executorſhip, and he (c) ſhall SY wh 2 Lev. 16g, 
7 3 (411d. 
| | h c 
brings an Inſimul computaſſer, and is nonſuited, he ſhall pay no Coſts; becauſe there was 4 Lare 
of 8 5 15 1 3 an antient Right, notwithſtanding which, it fill 6. 
runs che Teſtator's Debt. 93. 12 Mod. 440. Bunb. to have been adjudge 
2 Ann, Salk. 207. pl. 6. S. P. f . OOPS RO 0s | judgeds 
— — by — Sh : _ a | 4 


+ Executors, Ge. pay Coſts for not proceeding to Trial, according to Notice. 


80 if the Goods of the Teſtator be taken and converted before they come Salk. 208. 


to the Hands of the Executor, he ſhall not pay Coſts upon a Nonſuit in an Ha.. 
Action brought for theſe, for they were never Aſſets, | 
So where an Action was brought by an Adminiftratrix for Money lent by Paſch. 27. 
the Inteſtate, the Defendant pleaded Payment to the Plaintiff aſter the Death Car-,2- in 
ek the Inteſtate, and Iſſue joined upon it, and Verdict for the Defendant ; 2 6h 
it was infiſted upon, that the Defendant ſhould have Coſts upon 4 Fac. I. B 
. 3. this being a Falſity in her own Conuſance; but it was denied, the Ac- 
ton being as Adminiſtratrix ; ſo that upon the bringing the Action, that 
which is pleaded to be in her own Conuſance does not appear. 
If an Adminiſtrator brings an Action on the Cafe in C. B. and there is a Carth. a$1, 
Verdict and Judgment againſt him, and thereupon he brings a Writ of Caα,Z i. 
Error in B. R. where the Judgment is affirmed ; yet he ſhall not pay Coſts, 4 Mod. 244, 
for he is not a Perſon within the Intent of the Statute which gives Coſts in 37 . 
this Caſe, although it was objected, that it was his own Act, and lay in jf it be 


bis own Knowledge, and was brought in dilatione executionis. | drovghtaſter 
Cel boy Coſts. 2 Stra. 977. 2 Barnard. X. B. 450. An Adminiftrator diſcontinues without 
2 


* 2. Of Officers and Miniſters of Juſtice. | *Page519 
By the Statute 7 Fac. 1. cap. 5. it is enacted, That if any Action gee a Bar 
upon the Caſe, Treſpaſs, Battery, or falſe Impriſonment, thall be brought nard. K. B. 


© inthe Courſe of #7tminſter, or elſewhere, againſt any Juſtice of Peace, 171. 
* N ̃ N "ERS 46 Mayor, 
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. F $7 K 
« Mayor, Bailiff of City or Town Corporate, Headboroueh po. 
Extends 77 Mayor, Buili, (a) Conttble, Thing men, Colleforvof mer 
(s) _ « and Subſidies, concerning any Thing by them done by Vin eenths 


Conſtable, ©© Office, they, and all others, doing any Thing in their Aidan _ 


2 Bulft. 77, * their Command concerning their Office, may plead the gen 7 
A. Rep. „% and (6) if the Verdict ſhall paſs with the eee 35 Na up 
| des 8. © tion, or the Plaintiff become nonſuit, or ſuffer a Diſcontinuance 00 wh 
(6) Though % Juſtices, or (2) ſuch Judge before whom the Matter ſhall be tried thou 
Judgment i: {hall allow the (e) Defendant his double Coſts. “ ge, ain 
after given 1 
No hes ts Inſufficiency of the Declaration. Cro. Car. 175. (6) But this extends not to an Afi on 
on upon the Caſe againſt a Conſtable, for preſenting that the Plaintiff was an Inhabitant of A. by R i. 1 
ſon of which he was compelled to pay, &c, unjuſtly, becauſe no Treſpaſs or falſe eee 75 
wherein Liberty js given to plead Not ilty. Cro, Car. 467. — Nor to an Action by a F ts 1 
againſt a Mayor, for refuſing his Vote in the Election of a Mayor, becauſe a Non-feaſance 1 
251. And ſaid per Curiam, that the Intent of the Statute was to give double Cofts in falſe Im y 5 
ſonment, &c. where it enabled to plead the general Iſſue. (d) It cannot be allowed, 7e cert: 
Judge of Aﬀiſe marks the Poftea. 2 Vent. 45. 2 Lev. 251. Winch. 16. (e) All the Def. if f 
_ TT. 8 85 5 
By the Statute 21 Fac. 1. cap. 12. , 3. the above Statute is m . a 
petual, and it is thereby further 3 c That ec 5 15 
all Perſons called ſworn Men, executing the Office of Churchwarden « J 
1 (f) Overſeers of the Poor, and others, which ſhall do (g) any Thing by « tþ 
7 Me 43 ec their Afiiſtance or Command, concerning their Office, ſhall have Bene. B 
and Title fit of 7 Jac.” 5 0 | is 
Pear. (g) Not 5 : | * 
here an Action is brought againſt Churchwardens, for falſly and maliciouſly preſenting the Plainti . 
for Incontinency ; becauſe merely Eccleſiaſtical, and the Statute is intended only where troubled 9 
- Concerning Temporal Matters. Cro, Car. 286. Jones 305. 3 « 0 
| | ; : * 0 
Carth. 188. If 4. brings an Action on the Caſe againſt B. (who is Collector of the «C 
— 205 and Taxes) and declares, that for 19s. due to the King, he diſtrained 20 of his « {a 
7 Lambs, which he might have ſold to J. S. for 40s. but that he deceptivꝰ Ir 
ſold them for 35s. and kept the Overplus of the Money; and farther de. only 
clares upon a general Indebitatus eee, for 16s. as ſo much Money re- nalt) 
ceived by him to the Plaintiff's Uſe ; and the Defendant, as to the frf Fart 
Part, pleads Not guilty, and quoad the Promiſe Nox aſſump/it, and there 
is a Verdict for the Plaintiff; if the Judge of Aſſiſe certifies on the Poftea, 0. 
that the Defendant's Juſtification, as to all, was as Collector of the Royal 
Aid, by Virtue of the Statute 1 J7”. & M. St. 2. c. 32. /. 10. the Deſen- ? a 
dant, purſuant to that Statute, ſhall have treble Coſts. | 5 
P ; 1 vet | 
3. Of Coſts for and ht Informers, and where the Proſecution may liber 
| be ſaid to be carried on at the Suit of the King, | tion 
| It ſeems agreed, that a common Informer, upon a popular Statute, can ors 
3 in no Caſe recover Coſts, unleſs they be cs 1 ſuch Statute; B 
$44- for. it is certain, that he cannot recover them at Common Law, for that « 1 
200. doth not give Coſts in any Caſe ; neither can he recover them by Force 0 «p 
Ak 133 the Statute of Gloucefer, which gives the Plaintiff his Coſts only in Ca « | 
l. . in which he ſhall recoyer his Damages. | « f 
Moor 65. , n 
3 Lev. 374+ 2 Inſt, 238, | « fl 
*Pages2o Fut in an Action on a Statute by the Party grieved, for a certain Penalty k f 
Jones 447. given by ſuch Statute, the Plaintiff within the Statute of Gloucefer ſhall « 9 
ro. Car. recover Coſts, becauſe ſuch Penalty is intended him by Way of * « 
„ N N | 1 | for 


= 8 O . | 
vr his particular Damage by the Offence prohibited; and if he could reco- 2 Inft. 289. 
er that only, and no more, it would be in moſt Caſes in vain for him to ſue Rol. Abr. 
bor it, fince the Coſts of Suit would exceed it. ee eee e 
50 in Debt for a Penalty of 20/. brought by a Corporation gui tam, Qc. 374 | 6. 
tpon a private Act of Parliament concerning the Nero River Water brought , Lev. 5 5 
v Plymouth, where the Action was brought for diverting the Water-courſe, zKeb. 781. 
contrary to the Statute ; after Verdict for the Plaintiffs it was held, That Lutw. 200. 
though this was on a new and penal Law, yet being brought by the Parties Carth. yo 
injured, and for a certain Penalty, they ſnould have their Coſts; otherwiſe Corr ee 
were the Action is brought by a common Informer. — Fleweh 
> | v. Collin 
xjudgeds = And the like Point ſaid to have been adjudged Mich. 5 W. 3. between the Coin 
of Cutlers and Buſlin. 12 Mod. 46, Comb. 224. Skin. 363. pl. 6. 367. pl. 14. Holt. 172. 


But no Coſts ſhall be recovered in an Action on a Statute, which gives no Rol. Abr. 
certain Penalty to the Party grieved, but only his Damages in general, c. pr 
if ſuch a Statute be introductive of a new Law, and give a | pots in a ps —_ | 
Print not remediable at the Common Law; but there is not that Inconve- Cro. Car. 
rence in this Caſe as in the former, becauſe no certain Sum being ſpecified, 560. 
te Jury may give the Plaintiff full Satisfaction by Way of Damages, Salk. 206. 

4; to Colts againſt Iformers, by the 24 H. 8. cap. B. it is enacted, P! 4 
« That the Defendant thall recover no Coſts on Nonſuit or Verdict, when - 

« the Plaintiff ſues to the King's Uſe. | | 

But by the 18 Elix. cap. 5. which is made perpetual by 27 Eliz. cap. 10. 
tis enacted, ** I' hat if any Informer or Plaintiff, on a Pena! Statute, ſhall 
« willingly delay his Suit, or ſhall diſcontinue, or be nonſuit in the ſame, - _ 

« or ſhall have the Trial or Matter paſſed againſt him therein by Verdict 
« or judgment of Law; that then in every ſuch Caſe, the ſame Informer 

« or Plaintiff ſhall yield, ſatisfy and pay unto the Party Defendant, his 

« Coſts, Charges and Damages, to be aſſigned by the Court, in which the 

« fame Suit ſhall be attempted, c.“ | | 

In the Conſtruction of this Statute it hath been holden, that it extends | 
only to common Informers, who are to have the whole Benefit of the Pe- And. 116. 
uliy, and not where the Penalty is given to the Party grieved, or where on wo” 
Part is given to the King, and Part to him who will ſue for it“. 2735 1 
: 175 : 2Hawk.P.C' 
330 3 Burr. 1724. 2 Leon. 116. Salk, 30. 2 Salk. 543. pl. 1. Ld. Raym. 27. Sed que 


Alſo it hath been holden, That where Judgment is given againſt an In- Sid. 311. 
former, becauſe the Court in which he ſues has no Jorg of the Cauſe, 2 Keb. 106 · 
or becauſe the Statute on which he grounds his Information is diſcontinued, 38 7. i 
yet he ſhall pay Coſts within the Intent of the Statute, which ſhall have a FideHut.35, 
liberal Conſtruction, and was intended to prevent all vexatious Informa- 
tions, 1 5 

By the 18 Elix. there is a Proviſo, That it ſhall not extend to any Off- 
ters that have uſed to exhibit Informations, Ec. | | . 

But now by the 4 & 5 V. & M. cap. 18. it is recited, © That divers Videa Ann. 
malicious and contentious Perſons had more of late, than in Times . 205 
paſt, procured to be exhibited and proſecuted, Informations in their which Coſts 
* Majeſties Court of King's Bench at Weftmin/ter, againſt Perſons in all are given in 
* the Counties of England, for Treſpaſles, Batteries, and other Miſde- Informations” 
* meanors ; and after the Parties ſo informed againſt had appeared to n Nature of 
* ſuch Informations, and pleaded to Iſſue, the Informers had very ſel. 2? =” 
dom proceeded any further; whereby the Perſons ſo informed againſt 
bad been put to great Charges in their Defence; and although at the 
* Trials of ſuch Informations, Verdicts had been given for them, or a 
* Velle Praſegui entered againſt them, they had no Remedy for oy 

on Co 


W TITS 
Cos again ſuch Inſormers; and thereupon it is enadted, « That 
_ oFaye321 « ©» the Clerk of the Crown in the Court of King's Bench ſhall not, with. 

out expreſs Order be given by the ſaid Court in open Court, exhibit, 
4 receive or file, any Information for any of the Cauſes aforeſaid, or ile 


_«, out any Proceſs thereupon, before he ſhall have taken, or ſhall have de- 
i Hvyered to him a Recognizance from the Perſon procuring ſuch Informa. « fy 
© tion to be exhibited, with the Place of his Abode, Title or Profeſſion, to LP 
* be entered, to the Perſon againſt whom ſuch Information is to be exhibit. Bi 
t ed, in the Penalty of 20/. that he will effectually proſecute ſuch Infor. ſuite 
. mation, and abide by and obſerve ſuch Orders as the ſaid Court hal Ger | 
direct; which Recognizance the Clerk of the Crown, and alſo every 
« Juſtice of Peace of any County, Wc. (where the Cauſe of any ſuch In. (9 B 
vx formation ſhall ariſe) are by the ſaid Statute impowered to take; after 0 
« the Taking whereof the Crown ſhall make an Fiery thereof upon Re. — 
c cord, and ſhall file a Memorandum thereof in ſome public Place in his 
«© Office, that all Perſons may reſort thereunto without Fee; and in cafe A. 
« any Perſon againſt whom any Information for the Cauſes aforeſaid, or Plea, 
« of them, ſhall be exhibited, ſhall appear thereunto, and plead to bu, 
Fas , and that the Proſecutor of ſuch Information ſhall not, at his own iter 
«© proper Coſts and Charges, within one whole Year next after [flue joined ige 
«« therein, procure the ſame to be tried; or if upon ſuch Trial a Verdid Suitc 
t paſs for the Defendant; or in caſe the ſame Informer procure a Volle Pro- ud 
« ſegui to be entered; then in any of the ſaid. Caſes, the Court of Kiny'; 
d Neuch is authorized to award to the Defendant his Coſts, unleſs the pa- 
cc Judge before whom ſuch Information ſhall, be tried, ſhall at the Trial, tle t 
4c in open Court, certify upon Record, that there was reaſonable Cauſe for Then 
« exhibiting ſuch Information; and in caſe the ſaid Informer ſhall not, 5 
«« within three Months after the Cofts taxed, and Demand made thereof, 


4 pay to the {aid Defendant the ſaid Coſts, then the Defendant ſhall have 
ac the Benefit of the ſaid Recognizance to compel them thereunto. 
« Provided, That nothing hereof ſfrall extend, or be conſtrued to ex- 
tend, to any other Information, than (a) ſuch as ſhall be exhibited in 
(a) From e the Name of their Majeſty's Coroner or Attorney in the Court of Kizg's 


Me wer“, ee“ for the Time being (commonly called the Maſter of the (wen. BBW 
Informations Office:) c : | 70 
| exhibited by Et. | 4 wher 
the Attorney General, remain as they were at the Common Law. 2 Hawk. P. C. 262. N 
. | [ 
2 Heek. In the Conſtruction of this Statute it has been holden, that no Cofts can 0 
P,C. 463. de had on this Statute, on an Acquittal at a Trial at Bar, not only becauſe 1 80 
the Clauſe which gives Coſts, unleſi the Judge at the Trial certify a reajor- 10 
. able Canſe, ſeems only to have a reaſonable View to Trials at N. priu, Bn” db; 
but alſo becauſe a Cauſe, which is of ſuch Conſequence as to be thought oo” 

proper for a Trial at Bar, cannot well be thought within the Purview of 
| = Statute, which was chiefly deſigned againſt trifling and vexatious Pro- 7 
„ % Alſo If there be ſeveral Defendants, and ſome of them acquitted, and Wi) 

pl. 5. others convicted, none of them can have Coſts. 

2 Hawk. But whenever a Defendant's Cale is ſuch as authorizes the Court to award A 
FP. C. 263- him his Coſts, he ſeems to have a right to them ex debito Juſtitis; for it IN? 


ſieems a general Rule, that where Judges are impowered by Statute to do 
2 Matter of Juſtice, they ought to do it of Courſe, | 


4. Of 


fr W? 


* 4. Of Paupers. | 
Iathe Statute 23. H. 8. cap. 15. there is a Proviſion, « That whoever | 
. « ſues in Forma Pauperis ſhall not pay Coſts, but ſhall ſuffer ſuch other 


« Puniſhment as the Jadge of the Court ſhall think ft.” 
But notwithſtanding this Statute, if he be (a) Nr. or (5) non⸗ 


2 er him to be (c) Wwhipped. | (ee Salk, 

| : | + Pi. To 
ay — Courſe in Foch Cafe 3s to tax the Coſtry and IF not peld, to-hip the Plain 
In- if: yet upon Conſideration of the Circumſtances of the Caſe, it is in the Diſcretion of the Court to 
ſter hare both. Sid. 261.— And per Holt Ch. Juſt. on Motion to whip a Pauper who had been non 
Re. ſuited, there is no Officer for that Purpoſe, nor did I ever know it done. 2 Salk. 306. pl. 8. 
— J. brought a Bill in Forma Pauperis, to which the Defendant put in a Eg. Abr. 223. 
or Plea, and Demurrer, which were both over- ruled; and it was inſiſted up- _ 
1 to on, That he ſhould have no Cofts, being at none; but my Lord Sommers, 
"Wn iter long Debate, and Inquiry of all the antient Counſel and Clerks, who 
ned reed that he ſhould have Coſts, ordered him his Coſts (4) like other „„ 
dit Guitors; for though he is at no Coſts, or but ſmall Coſts, yet the Counſel Barons 
Pro- ud Clerks do not give their Labour to the Defendant, but to the Paper. Chan 2 4 
"g's | | 80 Where © 
Ne Paper having a Decree to recover with Coſts, it was held, on Motion, per Curiam, to be unreaſon- 
rial, ne that any one ſhould have more Coſts than he was out of Pocket; and thereupon ordered the 
for Fantiff and his Solicitor to make Oath before the Maſter, and what they ſwore they had paid, or 
ng were to pay, was to be allowed, but no further. | | 
eof, 


LINE A _ Y * — 


F) Of Colts in Keplevin, 


at 


my Replevin the Plaintiff had Damages at Common Law, and Cofts by Jones e- 
E Tas Statute of Gloucgſter, as a Conſequence of ſuch Damage, but he 3 


lrowant or Defendant in Replevin had no Coſts, although in many Caſes 
where an Avowry or Conuſance was made, and a Return prayed, the De- 
kadant was an Actor. 8 | 


* Conuzance, or juſtifies as Bailiff in Replevin, or ſecond Deliverance, 2 Ld. Raym. 
* for any Rent, Cuſtom or Service, if (e) their Avowry, Conuzance 788. 


en- "or Juſtification be found for them, or the /) Plaintiffs otherwiſe 2 - 5 | 
ith, * barred, ſhall recover their Damages and Coſts, as the Plaintiff ſhould ws Bw 
vght " have done if he had recovered.” * | 361. for a 
w of Year and a 


his Rent, and the Plaintiff pleads Payment of 12/. and there is another Iſſue for the 24/1, and the 


or 
(/) Extends not to a Nonſuit, Jones 423. 


Allo by the 21 H. 8. cap. 19. By which the Lord may avow, as in Comynsr22. 
Und within his Fee, without naming any Tenant in certain, it is further 3 
ue, That (g) every Avowant or other Perſon (4) making Juſtification 788. 

ar Conuzance, as Bailiffor Servant in Replevin, orſecondDeliverance, 95 ) Salk. 95. 

1 . 7 for pl. 6. « 
u 70g. 2 Term Rep. 235. 12 Mod. 547. (g) Extends to Executors that avow ; by 32 H. 

62. 2 ſubſequent Statyte. 2 Rol. Rep. 457. (5) Extends not to a Defendant that claims Pro- 
Fi. Had. 153. (i) The Defendant avowed the Taking as a Stray within his Manor 3 and 
1 he ſhould have Coſts, Haſlop and Chaplain, dubitatur ; but Judgment reverſed for another 

Cro, Elia. 257, 329. Owen 13. but Jones 435. cited and fail, the Judgment was OO 
| | : caule 


*Pages22 


ſuited, the uſual Practice 15 to tax the Coſts, and for on-payment to or- (a)Rol Rep, 


But now by 7 H. 8. cap. 4. Every Avowant and Perſon that makes wy" on Ez 


in Ifve is found for the Plaintiff, and the ſecond. for the Defendant, the Plaintiff Thall have nod 
Damages; but the Avowant ſhall have a Return, Damages and Coſts. Cro. Jac. 473. 
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Pagezz3 * © for Rents, Cuſtoms, (4) Services, () Damage-feaſant, or for other (n) 
i Rent or Rents, if the Avowry, Conuzance, or Juſtification, be ſound 
„ for them, or the () Plaintiff be nonſuit, or otherwiſe barred, they ſhall 
| hops Do- recover Damages and Coſts, as the Plaintiff ſhould have done,” 
mages an MR hos 

Coſts were given ; and that this Reaſon is entered upon the Roll.- Not if an Avowry for an 
Amercement in a Leet, &c. Porter v. Grey. Cro. Eliz. 300. Moor 893. Cro. Jae. 520. 2 Rol 
Rep. 75. But releafing bis Damages, he had Cofts by 4 Jac. 1 & wide Jones 424, 435, But Cr. 
Elis. 257, 329. It has been the conſtant Practice fince this Act to give Coſts and Danages,—. 
Where the Avowry was for a Penalty upon Breach of a By-Law. Cro. Jac. 497, 532. Jones 421 
435. March 29. () Where the A worry for Relief dubitatur, becauſe no Service, but a vs 
thereof only, and goes to Executors. Cro. Jac, 28. Cro. Car. 422, 533, 534. Jones 423. 2 Rol. 
Rep. 75. — But upon a Diſtreſs for a Heriot, no Queſtion but Cofts ſhall be paid. Cro. Jac. 28, 
Yet, vide Cro. Eliz. 257, 329. (7) But he ſhall recover Damages for the Treſpaſs at the Time of 
the Taking only, and not for the mean Time. Dalſ. 52. (m) Extends not to an Avowry for a Ne. 
mine Paenges (n) Therefore 2 Sid. 155. Where the Defendant avowed for a Rent-charge, and the 
Plaintiff, after Evidence, was nonſuited, the Court took the Verdict of the Jurors, who found for ths 
Defendant, and aſſeſſed Damages and Coſts. No Coſts in Replevin for the Defendant, if the Plainif 

confeſſes a Plea in Abatement to. be true. 2 Ld. Raym. 788. | RF a 


* 
F 


(G) Of Coſts in a Writ of Erroz. 
Cro. Eliz, A S there were no Damages given in a Writ of Error, but only a Re- 
538. | verſal or Affirmance of the former Judgment, there could be no 
Coſts, either at Common Law or by the Statute of Gloucefter : Hence it 
was thought neceſſary to make a Statute to redreſs the Miſchiefs that aroſe 

from Writs of Error, in order to delay Execution: Therefore, 
o) By the By the (0) 3 i. 1 10. Whereas Plaintiffs or Demandants had 
tatute of «© been delayed of Execution, for that Defendants, & c. againſt whom the 
29 H. 7 che judgment was given, or others bound thereby, brought Error to reverſe 

20. this Act gl * 85 1 

is confirmed; the Judgment, to the Intent only to delay Execution, it is enacted, 
and it is en- That if any Defendant, &c. or others bound thereby, before Execution 
acted, That © had, bring any Writ of Error in Delay of Execution, then, if Judgment 
the fame « be affirmed, or the Writ of Error diſcontinued through the Default of 


OT In e the Party, or the Plaintiff therein be nonſuited in the ſame, the Pany 10 
be putin Ex- againſt whom the Writ of Error is ſued, ſhall recover his Coſts and Da- « (þ 

ecution. See © mage, for the Delay, and wrongful Vexation, by the Diſcretion ot tie 

i Juſtices before whom the Writ of Error is ſued.” « | 

3 8 . « 2 
os 357 In the Conſtruction of this Statute, it has been holden. That it extends / 

not to Ireland, becauſe not particularly named; therefore a Judgment up- #Mo 


on a Writ of Error in the King's Bench there, wherein Coſts were given 
2 Where a was for that Reaſon (9) reverſed here, as to the Coſts. 


udgment in "I 
. in Ireland, was affirmed in B. R. there, as alſo on a Writ of Error in B. R. here, and lik-#il 
on a Writ of Error in the Houſe of Lords here, and a Capins ad Satisfaciend' in B. R. here, 2 
for the Coſts given by the Courts in Ireland, as for thoſe given by the Court here, was ſaperlcc: 

* irregular. Carth. 460. Ld. Raym. 427- 5 Mod. 421. Salk, 32 1. pl. 6. 5 


(9). Vent. It extends not to Executors or Adminiſtrators, where they bring Efe 
_ . Judgment againſt their () Teſtator, or upon a Judgment ba 
(r) 3 Lev. (r) themſelves for be ng in auter drait, they are not preſumed to bu! 

75. 5 the Writ of Error for . | 

. 281. ; | 

4 Mod. 244. Ld. Raym. 437. 2 Ld. Raym. 865, 1215, 1413. Stra. 682. 8 Mod. 108. 10 M. 
2356, 27. 11 Mod. 135. Pl. 17, 174. pl. 18, 196. pl. 11, 256, pl. 10. 12 Mod. 44% ©) 
1562. pl. 110. Barnes 90, 103, 110. 2 Barnes 99, 102, 106, 122. 2 Stra. $71. See Annaly 30 

2 Barnard. X. B. 154. And Note, held contrary in C. P. Barnes 110. % Stla. 977+ 2 Bari 

K. B. 450. 2 Stra, 1106, Andr. 356, Stra. 682. : | 


? 


& © 4&4 ©» © 


there can be no Delay of Execution. 1 5 | WES at 
Hence there can be no Coſts in a Writ of Error upon a Judgment in Cro. Car. 

kjectment, where Execution was executed as to the Coſts and Damages; 42? 

though not as to the Termfj, _ | ; Page 524 


+ lt is uſual now to enter up the Judgment, 10 recover the W ＋* 5 


 %. execute a Writ of Poſſeſſion, and then bring an Action for the meſne Profits, and for the Cofts. 

21, Nor in Error upon a Judgment in Formedon, becauſe the Plaintiff had Cro. Car. 
ay no Coſts in the (a) firſt Judgment; and the Intent of the Statute is to pre- 425 

15. rent the Delay of Execution for the firſt Damages and Coſts. | AE 

e of | Li a : 1084. 7 
Ne. And, 113. Lev 146. Raym. 134. But wide Cro. Eliz. 617, 659. cont”. (a) Butin a NQuare Im. 
| the jedir, though therein no Coſts are recoverable, but Damages only, the Party ſhall have Coſts. Dyer 
r the 77. Cro. Car. 145, 175. Sayer's Law of Coſts 200. a | REY 

11147 | 


though given by a ſubſequent Statute. Cro. Eliz, 
Alſo the more effectually to prevent Defendants from bringing frivolous 538. 

Writs of Error, by the 13 Car. 2. at. 2. cap. 2. it is enacted, © That if 

« any proſecute a Writ of Error for Reverſal of any Judgment after Ver- 

dic in the Courts of Weftminfter, Counties Palatine of Chefter, Lancaſter 


\ Re- « or Durham, or of the great Seſſions in Wales, and the Judgment is af- 
Ve no « firmed, they ſhall pay double Coſts; popular Actions upon Penal Laws 


« (except Debt for Tithes) Indictments, Informations, &&c, excepted.” 
But as theſe Statutes do not extend to Caſes where Judgment is given A 
for the (5) Defendant, and the Plaintiff brings a Writ of Error, it was : 1230 


tought neceſſary to remedy this Inconyenience : And therefore, 401. vo 


nce 1t 
aroſe 


ts had 
m the 
everſe 
acted, 
Cution 


fendant in Replevin, tho“ he is conſidered in ſome Caſes as a Plaintiff, ſhall not have ithi 
thoſe Statutes which are to be conſtrued ſtrictly, becauſe Cofts are in "Nature of a mags — 
179. 4 Mod. 7. Show. 13 165. 12 Mod. 1, 2. 2 Ld, Raym. 788. Salk. 205. pl. r 8. E. F 


gment By the 8& 9 V. 3. cap. 10. © If in any Action, Ec. upon Demu | 
ault of * by Plaintiff or Deleudant, Judgment ſhall be given for 2 8 Mod. 214. 
AY " or if after Judgment for the Defendant in ſuch Action, c. the Plaintiff 246 8 
nd Da- | 


„ ſhall bring Error, and the Judgment ſhall be affirmed, the Writ of 12Mod. 523. 
x lain . oe Hed nonſuited, the Defendant ſhall have * LA. Raym. 
judgment for his (c) Coſts, and Execution for the ſame * 

22 ( | r the | by Capias ad $11. 194. 


a of the 


| 
extent i 1 „ - . 2.2 
ent up- Mad. 38, (e) But not for double Coſts, for this ſhall not be preſumed merely for Delay. _ 


given be Plaintiff keeps Paſſeſſion of nothing by his Writ of Error, 


— 


1 | = _ „%%% ᷑ »ᷣ˖̃ 
* ot Colts in the teveral Steps and Pzoceed- 
ings of a Cauſe. 


S the Courts exerciſe a Diſcretionary Power in awarding Coſts, be. 
fore there is a final Judgment in the Cauſe, it ſeems difficult to 
nthe ſeveral Caſes in which the Courts will make uſe of this Power; 

, <1, it may be obſerved in general, that the Delays or Contempts, 


ng Erro 
it n 
to bil 


2 ch either Party is guilty of, r 
my » Can only be remi - 
5 4 tn of Coſts, ty 15 guiity « y tted or purged on pay 


2 Bu | ; 
5 | | As 


There are no Coſts by this Act where Execution is executed, for then c. E 5 


This Statute extends to a Writ of Error in the Exchequer-Chamber er, 2 4 123. 


(5) A De- 
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12Mod.c6o. As for not going on to Trial, Fc. fo if the Plaintiff moves to amend 1; 
"= Arora Declaration, e is ſeldom refuſed whilſt the Proceedings Ts 

1 (0) it muſt be on Payment of Coſts 1 1 

20 Mod. 38. There are no Coſts in Abatement upon Demurrer, becauſe there are 6 

Salt. 208, Damages given, but only a Ręſpondeas oufter awarded. | 


209. pl. 8. . 5 | 
2 Salk. 520, pl. 23, 6 Mod. 157. 2 Ld. Raym. 1738. 


Leon. 106. But the Statutes gives Coſt on a Nen Pros; and this even before de. 
- nap 0 claring, and then he is demandable, for he is not in Court by Attorney 
ah until he has declared; but ſince he has put in his Appearance by Attor. 
. 152. * ney, the Court will vacate his Appearance, if he does not do as he ought 
®Papesgzs to do in declaring ; and this Sort of Nonſuit is as well within the Statutes, 
2 Com. Dig- as when he is demandable at the N;/ prizs : But becauſe the King's Bexch 
$49- ſuffered them to lie three Terms, without awarding a New proj, there. 
Enlarged to fore FRA „ ED 
the Bad ef By the 8 E/iz. cap. 2. if upon a Zatitar, Alias or Pluries Capias iſſuing 
thezdTerm, out of the King's Bench, the Plaintiff does not declare within three Days 
13 after Bail put in, or after Declaration ſhall delay or ſuffer his Suit to be diſ. 
Mich. Term. continued, or be nonſuit, the Court ſhall award the Defendant his Cots no 
20 Geo. 2, and Damage. | . | 
eg- 3 | hr | 
Note (6). After a Declaration put in by the Plaintiff, and the Defendant puts ins 
Bar or Demurrer' and the Plaintiff does not reply, &c. there is a Judp- 
ment againſt him on the Bar, &c. and Coſts awarded, becauſe he does not 
proſecute his Writ with Effect. Pla 
fo. After Iſſue joined or a Verdict given, the Plaintiff cannot diſcontinue 
without Leave of the Court, which is never granted but upon Payment of il 


| 1 : Coſts . Fer 
tinue at any Time, after Suit commenced, without paying Coſts? | ; in a 


The Plaintiff cannot bring a new Eje&ment without paying the Colt o men 


Trial, or ſe- i | | 
cond Iffue be direRted out of Chancery, it muſt be on Payment of Coſts. 2 Vern. 75. 8 Mod. 22 


I 1 be does, the Court will, on Motion, fiay Proceedings, "ill Cots pad. 


Ne Tile The Defendant ſhall not pay the Coſts of reverſing an Outlawry un! 
Outlawry- the Flaintiff declares againſt him; and if the Plaintiff be nonſuit, the De 
-  -  fendant ſhall have them again in his Cofts ; and if there be more Deten 
dants than one, and, they be all outlawed, they ſhall all be contributo 
for the Cofts, and not every one pay the whole Colts. 


FI 


eu) Colts, how aſſeſſed oz taxed. 


A FTER the making the Statutes that introduced Coſts, it was agre bench 
A on as a Rule, 'T hat the Jury ſhould tax the Damages a- part, and d tial to 
Joſts a-part, that ſo it might appear to the Court that the Coaſts were 1 

conſidered in the Damages; and when it was evident that the Colts taxedt 
the Jury were too little to anſwer the Coſts of Suit, the Plaintiff page 
that the Officer might tax the Coſts, and that was inſerted in the e 


517. 


5 e , Oo 5 
at his Prayer. | | > : 5 

ö | 5 che Judg- 
ment would be erroneous, if that was omitted. 


Endants, intire Colts are given upon the whole Pleadings, for that is the b. 
whole Charge the Plaintiff is at. | | MLS 
So if in Debt the Defendant pleads ſeveral Pleas, upon which they are Keilw. 48. 


5 u Iſſue, and the Jury find one Iſſue for the Plaintiff, and Damages 12d. 2Leon. 177. 
of another Iſſue for the Plaintiff, and Damages 104. and another Iſſue for the un. 3. 
git plaintiff, and Damages 6d. and one Iſſue againſt the Plaintiff, they muſt 


alleſs the Coſts intirely, and not according to the Damage ſeverally, for 
every Iſſue found for the Plaintiff. | 
Upon a Scire Facias on a Recognizance in C. Z. againſt Bail, the Plantiff * 208. 


had Judgment for Execution upon the Recognizance, & uod recuperet f f lf. POR 


ang Dee Jaa ocean dilationis executionis ; upon a Writ of Error in B. R. yi, 22. 
Days this was reverſed, for the Bail are only liable to Coſts of Suit by the Sta- F 
dil. tute, and Damages, by Reaſon of the Delay of Execution, are not Coſts, Morriſen. 


nor Coſts of Suit, but Damage ſuſtained by being ſo long out of his © Mod- 157. 


Money, which uſed to be aſſeſſed by allowing the Party what lawful Intereſt 21d. Kym. 
would have come to him in the mean Time; ſo that Coſts and Damages are 1138. 


$ ind different in this Caſe, given for different Ends, and aſſeſſed by different 1oMod.z06, 
Judg- Meaſures. | | Pages26 


if Baron and Feme join in an Action, and a Verdict is given for the Rol. Abr. 
Plaintitfs, and the Jury aſſeſs Damages ultra miſas & cuſtagia per ipſum 3 


tinge (the Baron) circa /ectam ſuam expg/ita, to ſo much, & pro miſis & cuſftagits adjudged 
ent of ils, to ſo much; and thereupon Judgment is given, that the Baron and upon a Wrie 


Feme ſhall recover the Coſts and Damages, though it is found that che of Error. 
Baron only expended and diſburſed the Money for the Coſts of the Suit, 

in as much as the Feme had nothing, yet the Judgment is good, that the 

Baron and Feme ſhall recover the Colts ; for there cannot de one Judg- 

ment for the Coſts, and another for the Damages . | N. B. Mr. 


| jeant 
e made a very uſeful Collection of Caſes relative to Cofts, in a ſmall Volume, and another, 
10 % Damages. a : | 


COVENANT. 


NOVENANTS, Contracts and Agreements, are often uſed as 
ſynonymous Words, 7 N an e entered into, by 
vhich one Perſon lays himſeif under an Obligation to do ſomething 
ms nn AR, which if done, might be prejudi- 
to another. | . 
u the Good of Society requires a punctual Performance of, and that no 


5 ag7e 
and 


were 2 


taxedt Perlon ſhould be allowed to reſcind and break through his Contracts, ſo Wh | 
Wes! de Law has provided a Remedy by Action of Covenant“, in which the 2 ng | 


ment | Injured by Deed. 


It is ſald 


if chere are ſeveral Les found for the Plaintiff, or againſt ſeveral De- 10 Co. 217. 
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| JJ 
injured Parky is to recover Damages for the Violation of the Contract, in 


Proportion to the Loſs he has ſuſtained. 1 | 
But here it may be neceſſary to obſerve, That where the Covenant or 
Agreement is for doing ſomething in Specie, as conveying Lands, executin 
Deeds, &&:. the moſt uſual, and indeed the moſt proper Remedy is by B 
min Chancery; which; in Caſes reaſonable, will decree an Execution in ( 
Specie, whereas at Common Law, the Party can only be repaired in Da. 
mages. | | 1 7 
| Bat if the Matter of the Bill is merely in Damages, the Remedy is only ( 
at Law, becauſe the Damages cannot be aſcertained by the Conſcience of 
the Chancellor, and therefore muſt be ſettled by a Jury at Law, ( 
But if there be Matter of Fraud mixed with the Damages, as if 4. ſue; 
B. on a Covenant at Law for Damages, and B. files a Bill for an Injunction, 
upon this equitable Suggeſtion, that the Covenant was obtained by Fraud; ( 
if 4. files his Croſs-Bill for Relief upon that Covenant, the Court will re- 
tain it, becauſe the Validity of the Covenant is diſputed in that Coun, 
and on a Head properly conuzable there; and therefore, if the Validity 5 
— of the Deed be eſtabliſhed, the Court will direct an Iſſue for the 2uantun 
of the Damages. 8 . | | ( 
But for the better underſtanding of this Action of Covenant, 1 ſl 
conſider, | | | 
; = . (oh 1 {a) 
(A) Of the Manner, and by what Words an erx⸗ 
| ; | crea 
 pzeſs Covenant is created. 527. 7 Ap 
*Pagesz7 * (B) Of Covenants created by Implication of WY 
| Law. 530. Fen 
(C) Where an Action of Covenant is the p:oper Wl 
| Kemedy. 53 2. Wh \ a p F of t} 
(D) Where there are ſeveral Parties; and herein 
_ of joint Covenants, 532. = 
(E) Of Covenants Real and Perſonal ; and here- | 
in of the Perſons to whom thep ſhall extend. 1 
; 533. | 7 | the þ 
8 I he 
And herein, of C 
„ | 1 | 0 
1. Of Covenants which ſhall extend to the Heir ot iz 
Executor, ſo as to be bound by them, thou te . 
; not expreſly named. 533. 
2. Of Covenants which the Heir or Executor mj 1 « 
take Advantage of. 5333. | 4. 
3. Where an Aſſignee ſhall be bound by the Covenant 
of the Aſſignor. 534. 1 It 
4. Where the Aſſignor continues ſtill liable. 545. Vihin 
F. Where an Aſſignee ſhall take Advantage of 2 Ce ab 
venant. 536. 1 | _ 
6. Of Covenants which bind by Force of the Stat |; 


32 H. 8. c. 34. 537. 
(F) Hon 


— 


COVENAN T. 
p) How Covenants are to be conſtrued. 539. 
x (3 here the Pzincipal, and all auxiliary Cove- 


r nants, ſhall be ſaid. to be void and exrin- 
— uiſhed. 540. | | | 

i 65 UAhat ſhall be deemed a Bzeach, oz tonſtrued 
. a good Perfozmance. 542. 


() Where the Breach ſhall be ſaid to be well at⸗ 
ſigned. $43. 5 . . 

of «) Where "rhe Performance ſhall be ſaid to be 
well ſet kozth and pleaded. 548. _ 5 

(L) What map be pleaded in Bar to the Action, 
i 3 | OY 


by wg 9 K by —_ 


„ 2 E. F . 7 * FP 5 


(A) Of the Manner, and by what Mozds an 
exprels Covenant is treated. 


HE Law does not ſeem to have appropriated any ſet Form of (a) 1 Chan. 
T Words, which are abſolutely neceſſary to be made uſe of in Ca. 294. 
creating a Covenant; and therefore it ſeems that any Words will be effec- Leon. 324+ 
wal for that Purpoſe, which ſhew the Parties Concurrence to the Perform- EEE 
ance of a future Act; as (6) if Leſſee for Years covenants to Repairs, c. (Rol. Abe. 
Provided always, and it is agreed, that ihe Leſſer ſhall find great Timber, 518. | 

gc. this makes a Covenant on the Part of the Leſſor to find great Timber, Brownl, 23. 
bythe Word (c) agreed, and it ſhall not be a Qualification of the Covenant S-: C. 


of the Leſſee. 8 is 


1 | | . | without this 
Wart it would have been only a Qualification of the Covenant of the Leſſee, Rol. Abr · 518. Sid. 
uz. 2 Co. 72. b. Lev. 155. | ; : ; 


80 if A. leaſes to B. for Years, upon Condition that he ſhall acquit the 40 E. 3. 5. b. 

leſſor of ordinary and extraordinary Charges, and ſhall keep and leave Rol. Abr. 

tie Houſes at the End of the Term in as good Plight as he found them; . 

{he does not leave them well repaired at the End of the Term, an Action 

eo Covenant lies. i 5 | | 

W * Sotheſe Words in a Leaſe of a Mill, and the Lefſee ſhall repair the Mills *Pageg28 
& often as Need jhall require, and ſpall leave them ſufficiently repaired at the 

tad of the Term, make a Covenant, (4) becauſe it is the clear Agreement of 


ls Parties; for otherwiſe the Words, /ball leuve, c. would have no Effect. 3 — 


i | | and Cumber- 
ad ajudged, Cro. Jac. 399, 521. 3 Bulſt. 163. Rol. Rep. 359. 2 Rol. Rep. 63. S. C. ajudged. 
0 Ar if A. by Indenture agrees to give B. 70. for an Houſe, if B. executes one Part of the Indenture 
. A. may bring Covenant for the ſe. Pordage and Cole. Lev. 274. per Cur, Raym. 183. 
Car Sind. 319. That on the Part of B. it amounted to a Covenant to convey. Sid. 423. per Cur", 


It 4. leaſes to B. for Life, with a Proviſo, That if the Leſſee dies Co. 5 
nhin the Term of forty Years, that then the Executors of the Leſſee Rol. Abr. 

ball have it for ſo many of the Years as amount to the Number of forty ok 8. 
len, to be accounted from the Date of the Indenture of Leaſe ; this 78. 
'reviſs ſhall not be a Leaſe, but only a Covenant. : 

If there are Articles of Agreement between A. and B. by which it is Rol. Abr. 

upon a Marriage intended between A. and C. that all the Stock of 318, 519. 
all remain in the Hands of B. till 4. ſhall make a certain Jointure to C. 


120 


- $18. Ce B. in which 4. agrees that B. ſhall have a Houſe in a Street in Lord 


| Ag vide his Labour in collecting of the ſaid Rents, ſhall have the Overplus of de 


# 5 25 the Part of B. to bind him to receive and pay the Rents mentioned in te 


1 CVT 
iþ/o B. annuatim folvendo to A. intereſſe proinde ſecundum Ratan $1 
„e Sc. F B. does not pay the ſaid Intereſt, an Action of watt 


| gainft him upon theſe Words, becauſe (5) every (c) Agreemen 
(b) Sowhere >; a eee A. could not have any 2 —. 
knowledges 2. | 7 55 g 
himſelf to be accountable to another for all Money by him charged A. to i {a 
———AN here the —.— only by way of Recial. that it was _—_— Goda a * aj aa i 
Se. 2 Mod. $9, 91. Gilb. Eq. Rep, 6, 7, 108, 109, 166, 167. & wide Leon, 122, (e) Wher wo 
Man afligns and transfers a Choſe in Action, though nothing paſſes, yet it amounts to a C that 
that the other ſhall have the Thing. Mod. 113. 3 Keb. 304. Freem. 268. L4. Raju. dl. in | 
2 Ld. Raym. 1242, 1419. : a . N Lof 
Rol. Abr. If A. makes a Deed to B. in theſe Words, I have in my Ces as Cov 
$19. Writing obligatory, in which Writing obligatory, one William now tandeth 
| Gound to the ſaid B. for the Payment of 400l. upon ſuch a Day, being th a 
(% Sowhere proper Money of B. and (d) I will be ready at all Times, when 1 ball 1 Deed 
che Words of guzred, to redeliver the ſame Writing obligatory to the ſame B. If B. aſter de- be. 
aDeed are, I mands the ſaid Obligation of A. and he refuſes to deliver it, B. may have an _ 
25 io Action of Covenant upon this Deed by Force of the Words, and I «ill l. N 
much Mo. ready at all Times, auben 1 ſhall be required, to redeliver the ſame, &, k 
at ſuch 5 855 WET 7 1 | 
a1 Day, and ſo much at another. Hard. 178. adjudged ; but the Chief Baron doubted, if the Words 0 2 
had been teneri & firmiter obligari ; for that theſe Words ſound in Debt, and not in Covenant. Wit 
| who is 
e 25. If A. enters into a Statute to B. and afterwards B. by his Deed covenants, 15 
inſon and that upon Payment of ſuch a Sum at a Day to come, the Statute ſhall be 
3 ad- void, and that he will deliver it in, and cauſe it to be vacated; if B. before By 
Keb. 103, the Day ſues Execution upon the Statute, A. may bring an Action of Cove- lente 
118. S. C. nant ; for though it be true, that a Covenant that 1s to take Effect preſently lore 
Sid.48.$.C. is to ſtand or fall by the Operation of Law, and no Action of Covenant wil te C 
lie; as if a Man Covenants that a Bond ſhall be void upon doing ſuch an brag 
AR, or to ſtand ſeized, no Action of Covenant will lie upon theſe; but u De 
here the laſt Words bind the Party to the Performance of a future Ad, king 
wiz, to deliver in the ſaid Statute, and cauſe it to be vacated, which with- 
out all Queſtion ſound in Covenant. : — 
Carth. 64, If A. enters into an Obligation to B. and afterwards B. covenants not to 
Comb. 123, ſue 4. without any Limitation of Time, this amounts to a Releaſe, and B 
124. may be pleaded as ſuch. . 1 05 
Carth. 644 But if the Covenant be temporary, and limited to a certain Time; 
as if it be, that B. will not ſue for ninety-nine Years, Ec. this ſtill r- 
mains a Covenant; and for the Violation thereof an Action of Core- t 
nant is the proper Remedy, but it cannot be pleaded in Bar; ſo if ther 5 
*Page529 be two Obligors, and the Obligee covenants that he will not ſue one 0 Þ fach 
them, this is no Releaſe, but 0 a Covenant. Jud th 
Carth. 64. A Letter of Licence containing the Words following, viz. That if ile As it 
Creditor ſue within ſuch a Time, his Debt ſhall be forfeited, works 1 06 


Forfeiture by the Commencement of the Suit, and therefore may be 
ed in Bar to the Action. „ | 
Rol. Abr. If there are Articles of Agreement made by Indenture between 4. 10 


N for certain Vears; | wp ay and upon Condition, that B. ſhall receive and 11. 
128, 129. pay the Rents of the other Houſes of A. in the ſame ſtreet mentioned be f 


S. C. adjudg- a dule annexed to the Indenture; and it is further agreed, that B, fo 
Es. Rents, over and above ſuch a certain ſum; this is not any Covenant ® 


Schedule; but the Proviſo and Condition will only make the Eltate af 1 
void in the Houſe, e 5 4 


Vol. 


7 S Gn N A N F. „„ 
If 4. by Deed enfeoffs B. provided, that, if A. pays Money to B. by a 1 

fo Day the Feoffment ſhall be void, and covenants to ſave harmleſs from ey 1. f 
ed Incumbrances and Arrears of Rent, and to make further Aſſurance; and and Ege 
mer 4. enters into an Obligation conditioned for the Performance of all adjudged; 
e) Covenants, Payments, Articles and Agreements compriſed in the Deed, Yelv. 206. 
if 4. pays not the Money, yet the Bond is not forfeited ; for there uns 
no Covenant to pay the Money, it is a Proviſo in Advantage of the Feoffor, 1 1 
that, if he paid the Money, he ſhould have the Land again; fo that it is ing, That if 
in his Election to pay the Money or loſe the Land, which is a ſufficient A. paid for 
Loſs to him, and the Word Payment, in the Bond, hath Reference to the = 40l. to C. 


Covenant to fave harmleſs from Arrears of Rent. eg a _ 4 | 


as h ' | ment, in the 
deth (kligation, ſhall have Reference to ſuch Payments, only, as by the Deed are compulſory, not ſuch as 
the ze voluntary 3 for otherwiſe the Obligation and Condition would be repugnant, and contrary to the 
Key Deed. 1 Brownl. 113. S. C. and Bulſt. 156. S. C. adjudged. 2 Mod. 37. S. P. 10 Mod. 227. Gilb. 
eds. Fe. Rep. 43. (a) Otherwiſe if the Condition of the Bond had been for the Performance of all Coye- 


rants and Conditions in the Deed, Tooms v. Chandler, 2 Lev. 116. 3 Keb. 454. adjudged, and 
ia; Keb. 460. Judgment is given for the Defendant unleſs the Plaintiff diſcontinue, - 


kn Action of Covenant may be brought as (4) well on a Deed Poll, as Rol. Abr. 
@ 2 Deed indented. 1 | | . $ he ; 
yt of Coyenant lies upon the King's Patent, though there is no Counterpart ſealed by the Leſſee, 
pos to be charged. Cro. Jac. 240. Bulſt..21, Cro. Jac. 399, 521. 3 Bulſt. 163. Rol. Rep. 
$59- 2 Rol. Rep. 63. Poph. 136. | | ul 


ants, 
_ But though Covenant lies as well on a Deed Poll as upon a Deed in- Salk. 197. 
i tnted, yet the Parties muſt be named therein; and therefore, where in Pl. 3- Green 


Covenant the Plaintiff declared, that J. S. being arreſted at his Suit, and in 1 
he Cuſtody of the Bailiff, he, the Defendant, promiſed and engaged too 
bring in the Body of J. S. into the Cuſtody of the Bailiff ſuch a Day; and | 


BY mDemurrer it was held, that the Action would not he, the Plaintiff not 
WT king named in the Agreement, and no Averment dehors could avail him. 


_— 


: == (3) Of Covenants created by Jmplication of *Page;30 
ill re- 


HERE are ſome Words, which of themſelves import no expreſs 43 E. 3. 2. 
Covenant, yet being made Uſe of in certain Contracts, they amount b. 7. 
hach, and are therefore called Covenants in Law, and will as effectually Rol. Abr. 
jad the Parties, as if expreſſed in the moſt explicit Terms. 3 

u ifa Man (c) makes a Leaſe for Years of Land, by the Words (4) 

weſt or demiſi, theſe import a Covenant, and if the Leſſee or his Aſſignee 5 Co. 17. a. 


e) evicted, they may bring an Action thereupon. | : 38 0 
| Aſſignment 


rc be made by the Word Grant. 2 Rol. Rep. 39 Palm. 388. (4) Carth. 98. S. P. ad- 
—Wbere a Man affignavit & tranſp:ſuit all the Money that ſhould be = er any Order 
i Foreign State, to come to him in Lieu of his Share in a Ship. Mod. 113. 8 Mod. 40, 42, 173, 


ire u 10 Mod. 223. Said by Hale, though i | i | 

223. y Hale, though it cannot be aſſigned, yet this amounts to a Covenant 
oned in te ſhall have all the Money; & wide 4 Co. $1. Cro. Eliz. 214 2 Leon. 104. (e) Whether 
t B. fo oe himſelf, or a Stranger, ouſts him, Vide Rol. Abr. 519. 2 Leon. 104. Cro. Elis. 214. 
of the the Cattle of the Leſſee are diſtrained by the Lord Paramount, he may have Covenant againſt 
get Lab. Raym. 257). | : Es 
Lint 


1 
9 


* Sed u. If it muſt not mean a Stranger having Title, Paramount to the Leaſe? 
vl. J. Oo ga 


4 5 337, Agreement for Payment of the Rent, which will make a Covenant. 


Oro. Jac. 73. have a Writ of Covenant upon this Indenture, though I was not in the 


| Owen 204+ But if a Man leaſes certain Goods for. Years by Indenture, which 


. ed. Salk. if one of them enters and ouſts the Leſſee, the Action may be 4 


"4 


- 


15 i COVENANT. 
| So if a Man leaſes for Years, reſerving Rent, an Acion is 
Rol. Abr. lies for Non- payment of the Rent, for x +. (4) Reddends _—_ 22 


(a) So the Words Vielding and Paying make a Covenant. Style 406 Ty 2 60 wal. 2; 
© 266, 401. 2 Mod. 36 | 1 e 2 Jones 102. 3 Pot 135 er WT, 8 : "0 
4 Co. 80. b. Alfo if a Man leaſes for Years by the Words Demiſe, Grant, be ; 
eee my the Deed there are ſeveral Covenants on the Part > the "poder be 
Crone enters into a Bond conditioned for the Performance of all the Covenants 
| c. in the ſaid Deed ; this extends as well to the Covenants in Law, 3 
| expreſs Covenants. 33 ee tes v0 
Ee Te But if a Man leaſes for Years by the Words Demiſ c. and the Leſſor 
Ero. Eliz. covenants that the Leſſee ſhall enjoy during the Term, without Evifion 
674 by the Leſſor, or any claiming under him; this expreſs Covenant qualifies 
Yelv. 175. the Generality of the Covenant in Law, and reſtrains it by the mutual 
+ + Conlent of both Parties, that it ſhall not extend farther than the expreſ 


Covenant. | 5 wer 
Rol. Abr. If a Man leaſes to me by Indenture the Land of (e) J. S. of whic pare 
520. J. S. is ſeiſed at the Time, upon which I enter, and he re. enters, [ ſal 1 7 


Ma . Land by the Leaſe, but by Eſtoppel, for the Leſſor is eſtopped to ſay ti 
ere 1 was not in of his Leaſe. | | 

(e) Soif by | 

Indenturehe | | | | 

Leaſes to me my own Land, and I am ouſted by a Stranger. Cro. Jac. 73. Rol. Abr. 520, $1 

Shep. Touch. 162. | 8 5 17 N 


Rol. Abr. So if a Man leaſes to me Land of J. S. of which 77 S. is ſeiſed at t 
eee Time, I ſhall have a Writ of Covenant before Eatry upon J. S. and! 
ed 22, entry by him; for I need not alledge an Eviction, for this is a Covenat 
8. P. in Law, which is broke when he is not ſeiſed of the Land at the Timed 
Hob. 22. the Demiſe, for the Word Demiſe imports a Power of Letting; and it! 
8. C. But not reaſonable to enforce the Leſſee to enter into the e and ſo 


3 commit a Treſpaſs. 1 


immediately following; which ſeems cont”, and that if a Man loſes Land for Years, and a Strangere 
ters before the Leſſee enters, he ſhall not have an Action of Covenant upon this Ouſter, beczute 
was never a Leſſee in Privity to have the Action. Rol. Abr. 520. Oven 105. S P. per Fenner 


* 


5 
— — — — — 
7 


u 


+ Sed gu. If this is Law ? and if he may not maintain an Action on the Covenant, expreſs 
implied, E he ſhall hold and enjoy for the Term ? 58 ; 


Rol. Abr. evicted within the Term, yet he ſhall not have a Writ of Corenan 
Pages 3 1 * for the Law does (/) not create any Covenant upon ſuch Perſot . 

refore Im 75 ©. 11 „ ; 
caſe of a Leaſe of a Houſe, together with the Goods, it is uſual to make a Schedule thereo!, 
affix it to the Leaſe, and to have a Covenant from the Leſſee to re- deliver them at the End of 
Term; for without ſuch Covenant the Leſſor can have no Remedy but Trover or Detinue for U 
after the Leaſe ended. 17 ä 5 


t This means if there is not any expreſs Covenant. 


CAS. So in the Caſe of a Grant of an (g) Inheritance, by the Words ce 
3, weg grant, &c. the Law does 935 create a Covenant. 

Carth. 97, Alſo if two or more join in making a Leaſe by the Words gz 
98. Coleman this creates a Covenant in Law, for the Breach of which, all o 


ardent be jointly ſued ; but if the Breach be the Perſonal Tort of one of « 5 


137. pl. t. 


c O V. E. N. A N T. 


- & kim alone; for it is unreaſonable, that the others ſhould ſuffer for Show. 79. 

$ 21 F Perſonal Wrong of their Companion. . S. CO. 
| J. by Indenture granted and demiſed to B. certain Lands, except os 
rele Piece upon Which a Pump was ſtanding, together with the Uſe and l _ 
(xcapation of the Pump, in common with other the Tenants of 4. for thirty- P fe Wes þ 
ne Years; and after the Pump became uſeleſs for Want of Repairs, and Ricroft, ad- - 
. brought Covenant againſt A. and aſſigned the Breach in 4.'s permitting judged, cone? 
the Pump to run to decay; and it was held by Kelynge, Chief Juſtice, * 
kinferd and Moreton, Juſtices, that the Action lay; for that when, _— 
de Uſe of a Thing is (c) demiſed, and it runs to decay, ſo that the Leſſee 8. C. ar 5 
aunot have the Uſe and Benefit thereof, he may have Covenant upon judged, cont? 
de Word d4emiſi; and here the Leſſee himſelf could not repair, having no Twi den in 
Inereſt in the Pump, or Land where it ſtood ; but Tavi/aen totis wiribus 2 . 145 
. 1. Becauſe a Covenant created by Law, as this 1s, never hes but 322. 9 C. 
a an (4) actual Ouſter. 2. This Covenant created by Law, is not (e) reverſed for 

perly to recover Damages, but the Term itſelf, and the Damages that Twiſden's 
ir recovered are for the whole Term, whereas the Pump may be W in. 
uind the next Day. 3. The Leſſee may repair the Pump himſelf, and Scace”s 


"_ 1 come on the Ground without being a Treſpaſſer; as where I grant 2 wh ie 
Ll tat you may fiſh in my Pond, you have Liberty to come upon my I lend one a 


Ground ; ſo if you have a Grant to lay Pipes in my Ground, Na, may Piece of 
by up the Ground for that Purpoſe ; and for theſe Reaſons of Tue 8, P 1 od 
te [udgment was una voce reverſed in Cam Scac', | | | hall have b 
5 the Uſe 

bref, yet if the Plate be worn out by ordinary Uſe, without any Default, no Action of Covenant 
ks gunſt me. — But if one by Deed grants a Water- courſe, and after ſtops it, an Action of Cove- 
t lies againſt him. Sand. 322. For by Tꝛoiſden, This is a voluntary Misfeaſance.— So if I leaſe 
4 Rouſe, and therewith grant Eſtovers out of ſuch a Wood, if I cut down the Wood, fo that no 
en can be had, the Leſſee may bring Covenant againſt me. (ce) But if A. in Confideration 
tu J. will build a Mill upon the Land, and a Water-courſe through the Land, demiſes to B. by 
tie Words dedi & concaſſi; and atter A. ſtops the Water courſe, yet no Action of Covenant lies; 
{x the Covenant extends not to a Thing which was not in Efſe at the making of the Leaſe. Leon. 278. 
if Vide 275. and Rol. Abr. 519. & Q. (e) Vide F. N. B. 145. ; 


If 4. leaſes a Houſe to B. excepting two Rooms, and free Paſſage to 
ten, and the Leſſee aſſigns to J. F. who diſturbs the Leſſor in the ,, 


Car th. 2 32. 


klage; this, though a Covenant in Law, ſhall bind the Leſſee; for 5% and 
nete the Leſſee agrees to let the Leſſor have a Thing out of the demiſed Gl ad- 
Fremiſſes, as a Way, Common, Sc. Covenant lies for a Diſturbance ;,judged. 


u if the Diſturbance had been in the Rooms excepted, Covenant would Sak- 196. 
u have lain . | | To rags _ 


: Moor 553. 
neon Cro. Eliz. 657. See 11 Mod. 170. pl. 8. 12 Mod. 24, 25. + But Treſpaſs would. 


Perso 


© 


8 


ercof „ 
End of 
» for U 


o) Where an Action of Covenant is the pꝛoper Pages 32 
| ; Hemedp. 1 246 


? 4. for valuable Conſideration, promiſe by his Deed not to do a certain 7 
Ao no Action upon the Caſe lies upon this Promiſe, but a Writ of Rol. Abr. 11. 


ds enfi Cro. Jac. 


| 5 P 05. * 
Cowp. 128. Doug. 18. 1 Term Rep. 441. 2 Term 3 483. 
effi, vif 4. recovers a Debt againſt B. and B. pays him the Condemnation, Rol. Abr. 


0 2 Caſe pany - c. 


them ft N 4. releaſes all Actions, Executions, tc. to B. by Deed, and 517. Bemis 
fem Aae Deed promiſes that he will withdraw and diſcharge all Writs _ Hilderſ- 
FI uon againſt B. upon the ieee, yet no Action upon the C7 as 


% 


. % 0 
- Caſe lies upon this Promiſe; becauſe it is made by Deed, and ſo he * 


þ 
1080. £0 have a Writ of Covenant. FCC fi 
f — 3 If a Man leaſes for Years, reſerving Rent, he may have an .Adion 0 1 
Fide Title Covenant, as well as Debt, for the Rent Arrear; ſo if 4. grants a Rent to 
Debt, and B. payable at a certain Feaſt yearly, and covenants to pay the Rent 2 
Alien in the Feaſt; an Action of Covenant lies for Non-payment, though! 7 
al. - dle : pra rs , Sh he 
7%. might have an Action of Pebt for it. g | 
17, 518, It ſeems by the better Opinion, that upon the Eviction of a Freehold — 
nl. 19. no Action of Covenant will lie upon a Warranty, either in Deed or in Lau 
Keb. 821, for the Party might have had his Warrantia Charte, or Voucher; but ir 
Fade Hob. 4. Caſe of a Leaſe for'Years upon an Eviction, there can be no other Re ( 


'  Yelv., 139. 2 
Noy 131. medy 4 at 8 | 2 | 
The Courſe now is, to introduce an expreſs Covenant for quiet Enjoyment, againſt all Perf 
claiming, and that the Eftate is free from Incumbrancess COPY ; all Perſon 
5 . 5 1 DE L ; : | 


* 


— 


(d) Ulhere there are ſcveral Partics ; and hereif 
: of joint Covenants, | | | 


. 
* 


C0. 128. b. I F 4. covenants to do an Act for the Benefit of two or more, and 
Sling ſby's breaks his Covenant, one of them alone (4) cannot maintain Covena 


; 8 againſt him, for then might he be doubly or trebly charged for the fan i 
2 Len 27, Breach, | | . | bat he 
But where a2 8 | 
Covenant may pe June or ſeveral, wide 2 Rol. Abr. 149. Skin. 407. pl. 356. (3) In an Indentu (Wet 
| between A. and F. of the one Part, and C. of the other Part; among other Covenants there is of As 
thus, wiz. It is agreed between the Parties, that C. ſhall enter into a Bond to B. to pay him iccl. une 
Day ; in an Action for Non- performance, A. and B. muſt join, Velv. 177. 1 
f | | tp. 
. uy, a> So if A. covenants to do an Act for the Benefit of B. and C. and ente T1 
- at 1 into a Bond to them & cuz/ibet eorum for Performance ; yet this being "= 
"mv 155. joint Intereſt, each cannot bring a ſeparate Action, but two may bi 14 al 
themſelves ſeverally to pay Money, or if jointly and ſeverally bound, ti: 
Obligee may ſue which he pleaſes. of x0 5 
$ Keb. 44; A Leaſe was made to three, who covenanted jointly and ſeverally f If 
| the Rent; Covenant being brought againſt two, it was laid, that th ſears 
(without ſaying, or the Third) had not paid ſuch Rent, / d Reddit Hain: 
prædid aretro exiſtent” ſol vere o'io recuſ. and it was held, that this wa fa 
1 Ir ſufficient Averment that the Rent was behind, and that it was not paid th 
| 4 Aion the Third +. . nt if 
was well brought againſt two, if the third was living? And whether if the Plaintiff choſe to ſue | dpi 
and not all three, if he ſhould not have brought a ſeparate Action againſt each of the two ? 5 
Sid. 107. If 4. covenants with B. that 4. or his Son, or either of them, nt 
work with B. at, &c. B. paying to each of them ſo much, Ec. and Cov 
requeſts C. to work with him, Oc. if he doth not, the Covenanff He 
FT broken, for B. had the Election to require both, or any one of them, 
work with him. 1 | : 2 _ 
*Pageg33 If an Agreement be entered into between ſeveral Fidlers, that tr. 
| | 
Comb. 115. would not play, Cc. aſunder, unleſs on my Lord Mayor's Day, 


| 1 and they bind themſelves in 200. each to the other jointly and ſever 
and one only brings Covenant, and aſſigns the Breach, That the Defend 
Played ad Yuandam Tabernam, Qc. this is naught, for they ought a) 


% 


COVEN AN x. | 
ive joine , the Intereſt being joint; mie it is (a) repugnant and contra- 


f 


a . for four Perſons to bind themſelves the one to the other jointly (5) Pur vid 
i feverally'*. ; 5 a ; pl. 35. and 

MN 0 earth. 98. 

ut to end. 163. * In this Caſe it is to be eo the others who did not join in the Action, wer 

nt at equally acer wh him who ſued, and N * a have N in the Ken. 

h te | 2 | 21 | 


50 — 
Law 
Jut it 


1 (E) Of Covenants Neal ah eee 10 — 


in ok the Perſons to 28 they ſhall extend: 8 
And there in, 


Perſon | 


of Covenants which ſhall extend to the Heir or Edd ſo as tobe 
bound by them, though not expreſsly named. W Ot 


N 3 Caſe where the Teſtator is bound by a Covenant, the Executor 3 
P' mall be bound by it, (5) if it be not determined by his Death. | 233 wn | 


.- nantx2.S.C, 
Cw. Elz. 553. Same Rule per Curiam, and fo Dyer 14. pl. 69. (5) Vix. Where it was to be 
xforned by the Perſon of the Teſtator, the Executor cannot perform it. Cro. Eliz. 552. & vide 
Mod. 269. 3 Wilf. 29, 387. 3 Burr. 1272. Dong 1875 461. 1 Term Rep. 86, 91. 


If 4. be (c) Tenant for Life, the Remainder to B. in Fee, and A. by And. x 
enture demiſes, Ec. to C. for fifteen Years, and after A. dies, and B, adjudged, 
mers upon C. yet C. ſhall have no Action of Covenant againſt the Execu- Moor 74. 
ors of 4. for the Covenant was but (4) during the Term, which deter- 8. yg a 
ined by the Death of the Tenant for Life, | 5 c 292 
er 257. 
k. by three Judges againſt one, ho differed _ the others, becauſe the Coat was by a Ll 
mach is a Matter of Concluſion ; but if it had been by Need Poll, he agreed with the ret, Brownl. 
t$,P adjudyed. (e) So if Tenant in Tail demiſes, and dies without Iſſue. And. 12, 1 Leon. 
1. Cro. Elz. 157. & wide Lit. Rep. 334- (d) So if the Leſſre had granted, bargained and 
al his Estate to another (admitting there was, by theſe Words, a TROY nn yet it de- 
mines with tie an Cro. Eliz. 157. Leon. 179. | wr 


1 ente 
being 
ay hy | 


ind, 


If a Man covenants that A. ſhall ſerve B. as an Apprentice for ſeven 48 E. 3.2. 


ally! 
oi ſears, and dies, if A. departs within the Term, a Writ of Covenant lies | Bro. Cove» 


lat tn 
eddit nant the Executor of the Covenantor, without naming, ant 12. S. C. 
is Wa Ifa Man be bound to inſtruct an Apprentice in a Trade for ſeven Years, Sid. 216. 


ad the Maſter dies, the Condition is diſpenſed with, for it is Perſonal; 3 761, 
kt if he were likewiſe bound to find him with Meat, Deaak. Cloaths and *? Ls ; 
ping, this the Executors are obliged to perform. 77. 


„ Of Covenants which the Heir or Executor may take Advantage of © 


wy Covenants Real, or ſuch as are e (e) annexed to Eſtates, ſhall deſcend to ORs 
enan * Heirs of the Covenantee, and he alone ſhall take te T4 of them. And. Hg : 
Remy (e) Secus of 


Grants in Groſs. Palm. $53, —Alfo for 2 Breach in | thi Time of the Covenants e Action 
ul be brought by his Executor, though the Covenant was with W his Heirs and Aſſigns only. 
n. 175. 2 Lev. 26. adjudged*. 5 


3 N 4 + "Ie : 1 1 Cl 


1 
* * 


» In ſuch * Wa are to be recovered, which go to the Executors. 
| | As 


n 


| > 1 PE, # „ 8 a 4 N 
33 3 8 ld p £4 # x - * ; 3 


- 


*Papeg34 As if an Abbot and Convent covenant to ſing for the Covenants ,, Ml 
2 _—_ 25 6 his Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Nm and 
$'©o. 18. Covenant for the not doing thereof. 5 
eee „ If a Man leaſes for Years, and the Leſſee covenants with the Leſſo ld 
Tow Ae his Executors and Adminiſtrators, to repair, and leave it in good Repair: 4 h 
18 2 the End of the Term, and the Leſſor dies, Ic. his Heir may have an Ac 1 
| . Skin. 305. tion upon this Covenant; for this is a Covenant that runs with the Lan; . 
pl. 1. and ſhall go to the Heir though he is not named; and it appears that 
S. O. cited, as intended to continue after the Death of the Leſſor, in as much 26 
| Executors, c. are named. 2 V As , | 
. W FBF VVV the 
3. Where the Aſſignee ſhall be bound by the Covenant of the Afignor En! 
RE The Aſſignee of a Term is bound to perform all the Covenants annex ** 
_ "FOE to the Eſtate ; as if 4. leaſes Lands to B. and B. covenants to (a) pay 5 
Fro. Eliz. Rent, repair Houſes, fc. during the ſaid Term, and B. afligns to 5. here 
457. the Aſſignee is (5) bound to (c) perform the Covenants (4) during the if of the 
Moor 399. of the Of Leſſee, though the Aſſignee be not named, becauſe the Coy 1 lis 
"rm 24. nant runs with the Land being made for the Maintenance of a Thing iz — 
(a) Where M at the Time of the Leaſe made. | | + 
the Aſſignee 105 ? 1 ö yabſo 
ſhall be chargeable with a Nemine Peene incurred after Alignment, wide Co. Eliz. 383. Moor 34 
pl. 486. Goldſb. 129. (5) By the Common Law, but without 1 8 by the Statute of 32 H. If 
C. 37. Cro. Eliz. 457. (e) Lev. 109. Sid. 157. Raym. 80. S. P. (4d) During the Term. Me lants 
399. and wide Cro. Eliz. 457. S. P. by two Judges againſt two. (e) When the Covenant extends Calle 
a Thing in efſe, Parcel of the Demiſe, it is quaſi annexed to the Thing demiſed, and runs with t nuſt 
Land, and ſball bind the Aſſignee, though not expreſsly named. 5 Co. 16. b. Godb. 270. It m 
de during the Term. Doug. 461. 3 Term Rep, 3944. | wh 
'$Co. 15. But if A. leaſes for Years to B. and B. for himſelf, his Executors a bo 
"Spencer's Adminiſtrators, covenants with 4. to build a Wall upon Part of the L. D. al 
es demiſed, and after B. aſſigns, the Aſſignee is not bound by this Coven: kat t 
-+ If Leſſee for the Law will not annex the Covenant to a Thing not in ef. D. th 
covenants to 5 
pull down old Houſes, and build new on the Ground within ſeven Years, and does not, but 25 becaule 
ven Years aſſigns; Aſſignee is not liable, for the Covenant does not run with the Land. St. Savi by the 
v. Smith, H. 2 Geo. 3. 3 Bur. 1271. Note, The Covenant was broken before the Aſſignment. _ 
| wy 15-per But if B. had covenanted for him and his Aſſigns to build the Wall, If. 
„this would have bound the Aſſignee, becauſe it is to be done upon the Lat Mr: 
+ © and the Aſſignee is to have the Benefit thereof, | bo 
Salle. 199. If Leſſee for Years covenants for him and his Aſſigns to rebuild 5 
1. 5. finiſh a Houſe within ſuch a Time, and after the Time expired, the Le lim f 
. 8 aſſigns over the Premiſſes, the Houſe not , built and finiſhed accord Agr 
„Jaa. to the Covenant; this Covenant ſhall not bind the Aſſignee, becauſe it dun. 
broken before the Aſſignment; aliter if broken after ; as if the Le 
had aſſigned before the Time expired. oP oy Coreha 


) Perſonal Contract, and there is not (5) ſuch Privity as between Leſſor gr] S0 ff 
ud Leſſee of Land and his Affigns . Fai, Wine- 


BE ER ; : | Licence, Sc. 
und. 88.— But where ſuch an Aſſignee may be made liable in Equity, vide 2 Vern. 423. (6) If 
4 having Land charged with the Payment of a Fee-farm Rent, granty Part of the Land to B. and co- 
wants that the ſame ſhall be diſcharged of the ſaid Rent, and after grants the Reſidue of the Land. to 
C this ſhall not be taken as a Covenant-Real, which ſhall in Equity charge the other Land granted 
6 C, with the whole Rent. Hard. 37 ET I 8 | 

And therefore the Leſſor muſt purſue his Remedy againſt the Leſſee, on his Coverunt. 


*So (i) if a Man leaſes Lands for Years (4) with a Stock of Cattle, and *Pages 3s 
de Leſſee for him and his Aſſigns covenants to deliver the Stock at the 
End of the Tem. To = | 5 Co. 17. 4. 

a i) A Man 

wſſed of a Tavern for fix Years, leaſes to another for three Years ; and it was covenanted, that 
ting the three Years ome menſe the Leſſee ſhould give an Account to the Leſſor of the Wine 
which he ſold, and ſhould pay unto him, for every Tun ſolid, ſo much; and after the Leſſor grants 
he remaining three Years to another, the Covenant being collateral, it paſſes not by the Aſſigament 
of the three Years. Godb. 120. Moor 243» Though the Covenant was to account to the Leſſor 
« his Aſſigns. + (I) As in Owen 139. Leon. 42. Godb. 113. | e 


- 
A 


? 


* 


— 


+ Sad. gu. For the Payment of ſo much per Tun, is in the Nature of a Rent, and the Accounting 
x abſolutely neceſſary to aſcertain the Money to be paid. | We | | 


If Leflee for Years for himſelf, his Executors and Adminiſtrators, cove- Cro. Jac. 
unts with his Leſſor to leave fifteen Acres every Year for Paſture, ab/que 128. d 
(diura, and after the Leſſee aſſigns, the Aſſignee, though not named, oO 
nut perform the Covenant, becauſe it is for the Benefit of the Eſtate, 35. * 
xcording to the Nature of the Soil; but a collateral Covenant, as to Comp. 28. 
huild de zowve, Wc. ſhall not bind him, unleſs named. 55 Doug. 194» 

if 4. demiſes to B. ſeveral Parcels of Land, and the Leſſee covenants 441, 636, 
kr him and his ſigns to repair, fc. and after the Leſſee aſſigns to 4 
D. all his Eſtate in Parcel of the Land demiſed, and D. does not repair Rol. Abr. 
tut to him aſſigned, the Leſſor may have an Action of Covenant againſt * 8 
n Ahne oi Xo 3 


8 : | a jud 

kouſe this Covenant is deviſable, and, follows the Land, with which the Defendant oo 
by the Common or by Statute Law. Jones 245. S. C. adjudged.——So if the Leſſor had 
panted the Reverſion of Parc to one, and of other Part to another, they Saight have brought an 
on of Covenant, Lev. 109. Sid. 157. Raym. 80. Kitchen and Buckly, Doug. 189, 461. 


If a Man leaſes for Years, and the Leſſee covenants for him and his Stile 407. 
Afigns, to pay the Rent fo long as he and they ſhall have the Poſſeſſion of Bremęſald 
tie hing lett; and the Leſſee aſſigns, the Term expires, and the Aſſignee _ 8 Jobn 
wutinues the Poſſeſſion afterwards; an Action of Covenant will lie againſt MID 
um for Rent behind after the Expiration of the Term, though he is not an 
Alignee (/) ſtrietly according to the Rules of Law; yet he ſhall be ac- (7) If a Let. 
wunted ſuch an Ailignee as is to perform the Covenants, | e for | 

N | Years, wi 
Grehants to repair, ' aſſigns to J. S. by way of Mortgage, and J. S. never enters, Equity Se y 
tempel him to repair, though he had the whole Intereſt in him; and though it was his own Folly to 
te an Aſſignment of the whole Term, when he ſhould have taken a derivative Leaſe, by which 
Nears he would not be liable at Law. 2 Vern. 275,—But where ſuch an Aflignee, though he never 
atered, and had loſt his Mortgage Money, was by Law compelled to pay the Rent; and having 
ked in Equity could have no Relief. 2 Vern. 374. Tl: N | 


If 4. leaſes to B. and B. covenants to repair, c. and he aſſ $ to Carth, 2285 
J. S. who dies Inteſtate; the Premiſſes being out of Repair, the Leſſor Ti/ney nd 
ty bring Covenant againſt his Adminiſtrator as Aſſignee, and declare it 4 


tat he made a Leaſe to B. &c. cuj us flatus & refiduum termini Annorum, Li Roy, 


be devenit, Nc. per aſſignationem to the Adminiſtrator. 552. 
| | | N15 S 
| Wy 4. Where pl, EO 


2 pl. 1. 


o Oo vE N AN T. 


1 4. Where the Aſſignor continues ſtill liable. 

Bro. Core- If a Leſſee covenants that he and his- Aſſigns will repair the Houle de- 

| rant 32. miſed, and the Leſſee grants over the Term, and the Aſſignee does not 
Nel. Abr. repair it, an Action of Covenant lies either againſt the Aſſignee at Com- 
Jone ee mon Law, becauſe this Covenant runs with the Land; or it lies againſt 
Percas. the Leſſee (4) at the Election of the Leſſor. ER 


(d) He may „ 5 
charge both, but Execution ſhall only be againſf one of them; for if he takes both in Execution, he 


is laſt taken ſhall have an Audita Querela. Cro. Jac. 523. 


*Pageg36 So if a Man leaſes for Years, rendering Rent, and the Leſſee cove- 
nnants for him and his Aſſigns to repair the Houſe during the Tem, and 
+, [after the Leſſee aſſigns over the Term, and the Leſſor accepts the Rent 
from the Aſſignee, and after the Covenant is broken, notwithſtanding the 
Rol. Abr. Acceptance of the Rent from the Aſſignee, yet an Action of Covenant 
522. - Jes againſt the firſt Leſſee, for the Leſſee hath covenauted expreſsly ſorhim 
Cro. Jac. and his Aſſigns, and this Perſonal covenant cannot be transferred by the 
. Acceptance of the Rent. e 
ed, that it ES . 1 wn als | 
lay againſt the Executor of the Leſſee. Rol. Rep. 359. 2 Rol. Rep. 63. Poph. 136. Godb. 270. 
Cro. Car. 188, 580. Jones 223. Sand. 240. Brownl. 20. Style 300. 2 Mod. 139. Sid. 403, 
447. 2 Keb 640. » Doug. 461, 463, 764. 1 Term Rep. 310, 441. 3 Term Rep. 393, 627, 


* —— 


# Though lh the Efate' of che Leſſee is affigned by AR of Parliament, if there are no Words o 
Diſcharge, the Leſſee's Executor is till liable to Covenant for the Rent. Homby v. Houlditch, M 
11 Geo, 2. Andr. 40. : 5 ; ” 5 25 . i 


1 * 233- after B. aſſigns to C. and 4. grants the Reverſion to D. and D. after accept 


RKRaym. 303. 

Sal * 81. | i 2 * \ ; 4 
pl. 2. Ld. Raym. 363. (/) Where ſuch an Aſſignee was made liable in Equity, though the Privit 
of Eſtate was deſtroyed at Common Law. Vern. 165. 15 | 


Carth. 177. But in Covenant againſt 4. as Aſſignee for Non-payment of Rent, h 
er may plead, That before any Rent was due and 2 viz, on ſuch 
Piteber ad- Day, he granted and aſſigned all his Term and Eftate to J. S. who b 
_ " Virtue thereof entered, and was poſſeſſed for the Reſidue of the Term; an 
this ſhall be a Diſcharge, without alledging any Notice of the A 
2 vent. 228. ſignment, or that the Leſſor accepted J. S. as his Tenant. f 


5 Abr. 485. pl. 9. 4 Mod. 71. 1 295. Show. 340. 12 Mod. 23. Holt 73. pl. 
Ld, Raym. 320, 322 354, 368. 2 Ld. Raym. 1551. Stra. 405. 2 Stra. 1221. Swinb. 390- 
Vern. 241. Prec. Chan. 156. f See the Note above. Co 
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5 Co, 17. b. W- P. re ſolved. 0 


the Term, and that the Leſſor may enter every Year, to ſee if the Repairs - 


- this Covenant, | 


* a ; | * 
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5. Where an Aſſignee ſhall take Advantage of a Covenant. 


4 o 33 | hs GY Wor 1 9 * 

As an Aſſignee ſhall be bound by a Covenant Real annexed to the Eſtate, Rol. Abr. 
and which runs along with it, ſo ſhall he take Advantage of ſuch; and 521. © 
therefore if the Leſſor covenants to repair, or if he grants to the Leſſee ſq 5 bank 17. b. 


many Eſtovers as will repair, or that he ſhall-burn within his Houſe durin 8 


the Term; theſe, as Things appurtenant, ſhall go with it into whole pl. 380. 
Hand ſoever it comes. VF | J 
| Chan. 39, 4e 


$0 if a Man leaſes Land to another by Indenture, this Covenant in Law, ,, . 
created by the Word Demi/e, ſhall (c) go to the (4) Aſſignee of the (e) p24 2 
Term, and he ſhall have Advantage of it. Pyyeragy. 
ed. (e) So of Tenant by Statute Merchant, Ce. of a Term, 13 
they came to the Land by Act in Law. 5 Co. 17. a.——But not to an Aſſignee of. a Leaſe by Eſtop- 
pel only. Moor 419. Cro. Eliz. 373. (d) The Ailignee of the Aſſignee, the Executors of the 


Aſſignee, the Executors or Adminiſtrators of every Aſſignee, are all compriſed within this Word 


Salk. 309. pl. 13. (e) When the Eſtate 


Aﬀegns. 5 Co. 77. b. Carth. 519. Ld. Raym. 53. : 
w it, and the Aſſignee of the Eſtate ſhall have 


paſſes, tho“ by Parol, the Warranty and Covenants 
the Benefit thereof. Cro. Eliz. 373, 436. 


But if one by Indenture leaſes an Houſe for forty Years, and the Leſſee Moor 27. pl. 
covenants with the Leſſor, that he will ſufficiently repair the Houſe during 88, eee 1 
gag 
are done; and if upon View of the Leſſor it was repaired according to the 5 
Agreement, that then the Leſſee ſhould hold the Houſe for forty Years àgainſt one, 
after the firſt Term ended; and the Leſſee grants to another totum intereſſe, who held, 
terninum & terminos que tunc habuit in tenementis, and after the firſt 2 
Term ends, the Aſſignee ſhall not take Benefit of this Agreement. we inherent 
| | | | da the Land 


0 Upon Equality of Partition, if one Coparcener covenants to acquit the pages: : 7 
other and her Heir of Suit, the Aſſignee of the Land ſhall have Benefit of 5 Co. 18. 


If A. ſeiſed of Lands in Fee, conveys it by Deed indented to B. and co- Rol. Abr. 
venants with B. his Heirs and Aſſigns, to make any other Aſſurance upon 52? _ 
Requeſt, for the better Settlement of the Land, c. and after B. conveys 3 
it to C. who conveys it to D. and after D. requires A. to make another Co. Jac. y 
Aſſurance according to the Covenant, and he refuſes, D. ſhall have an 503, 50s. 
Action of Covenant in this Caſe againſt A. by the Common Law, as Af- Jones 4ob. 
banee to Bd 7 | 8. C. 

If 4. by Deed infeoffs B. of certain Lands, reſerving Rent, Fealty, and zr 185. 
Suit of Court, and by the ſame Deed grants, that if the Feoffee.thall be per cur. 
diſtrained, vexed, or charged for other Rents or Services, then he may en- 
ter and diſtrain for his Amends in other Lands; this is annexed to the 
Eſtate of the Land, and ſhall go with it to every Aſſignee, ' © 1 

If A. leaſes an Houſe to B. for Years, who covenants to repair, and that Leon. 6. 
A. his Heirs, his Executors, and Adminiſtrators, may at all Times enter, Maſchal!'s 
and ſee in what Plight the ſame is; and if upon ſuch View any Default Cale, ad- 
ſhall be found in the not repairing, and thereof Ine a, ſhall be given to Prog 2 
B. his Executors, c. then within four Months after ſuch Warning ſuch 2.380. 8.6, 
Default ſhall be amended ; and after, the Houſe in Default of B. becomes adjudged. 
ruinous, and A. grants the Reverſion to C. who upon View of the Houſe. _ 
gives Warning to B. of the Default, c. if it is not repaired, C. may have 
an Action as Aſſignee of A. againſt B. though the Houſe 9 | 
6 {F : : | 1 ; ; re 3 


* 


beſore C. was intitled to the Reverſion; (a) for the Action is not founded 
upon the ruinous Eſtate of the Houſe, and the Time when it firſt happen. 
Sener ed, "ut for not repairing within the Time appointed by the Covenant af 
ME. _-- TS OP OR ey 8p 
eg EET | . e 
tion uon a Breach of Covenant before his Time. Cro. Eliz. $63. 3 Leon. 6. 2 Vent. 278. 
But upon a Breach after his Time, though his Eſtate is determined, he may. Rol. Rep. $0, Owen | 


* 


152. 2 Bulſt. 82. 5 2 | 
Co. Eli. If Leſſee for Years covenants to leave the Houſes in good Repair at th 
nnen Reverſion to ahothar, "(0 tho 
Selen $- this Covenant is not to be performed during the Term, yet for a Breach 


L thereof the Grantee of the Reverſion may bring an Action, and there can. 
22 be a more apt Covenant to run with the Land, 


covenants to | „ 5 8 c 

—_— a new Leaſe at the End of the Term, and the Leſſor grants over his Reverfion. Moor 150, 
And. 82. Doug. 187. 3 Term Rep. 394. | Ne: It 

Cro. Car. If A. leaſes Lands to B. for 200 Years, and by the ſame Deed covenants 
127. ſor himſelf, his Heirs and Aſſigns, with B. his Executors and Aſſigns, 
12 that if B. is diſturbed for Reſpite of Homage, or inforced to pay any 
Doug. 764. Charge, or Iſſues loſt, that he ſhall with-hold ſo much of his Rent as he 
3 TermRep, ſhall be inforced to pay, and A. grants his Reverſion to C. and B. aſſigns 
393, 678. the Term to D. D. may take the Benefit of this Covenant againſt C. tor 
6 it runs with the Land, „„ a ea ge 


6. Of Covenants which bind by Force of the Statute 32 H. 8. c. 34. 
(-) Extends By the 32 H. 8. c. + reciting, © Whereas divers had leaſed Ma- 
net ings « nors, &c. or other Hereditaments (c) for Life or Lives, or Years, by 
Co-Lit.2x5. *© Writing, containing certain Conditions, Covenants and Agreements, 
Cro. Elia. as well on the Part of the Leſſees and Grantees, their Executors and 
363. p5 =; uh Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs and 
2 3 , Succeſſors; and whereas by the Common Law, no Stranger to any 
Tenn Rey 4 Condition or Covenant could take Advantage thereof, by Reaſon where- 
306. e of all Grantees of Reverſions, and all Grantees and Patentees of the 
*Pages 38 % „King, of Abbey Lands, could have no Entry or Action for any Breach, 
„ e. it is enacted, That all Perſons, Bodies Politick, their Heirs, Suc- 
e *© cefſors and Aſſi gns, which have, or ſhall have any Grant of our (4) ſaid 

(d) tex- *©* Lord the King, of any Lordſhip, &c. Rents, Tithes, Portions, or other 
= tends to his «© Hereditaments, or any Reverſion thereof which belonged to the Monaſ- 
— . e teries, Sc. or which belonged to any other Perſon, Sc. and allo all 
though not 4c other Perſons, (e) C) being (g) Grantees or Aﬀignees, (5) to, or (i) 


named. 


Co. Li. 2158. by our ſaid Lord the King, or to, or by any other Perſon or Perſons, 


. « and the Heirs, (4) Executors, Succeflors and Aſſigns of every of them, 
OT ny 
nas 


Grantees by Fine till Attornment ; for it muſt be intended of ſuch only as have had all Ceremonies 
requiſite by Law. Co Lit. 215. 5 Co. 112, 113. (/ Though after Breach, and before the Ac- 
tion brought, their Eſtate determines. Rol. Rep. 80. Owen 151. 2 Bulſt, a8 1. () It exten6s 
to Grantees of Part of the Eſtate of the Reverſion, Sc. Co. Lit. 215. a. Oodb. 162. Rol. Rep. 
80. Owen 153. 2 Bulſt. 181. C wide Leon. 252. Moor 93. pl. 230. But not to Grantce:, 
&c, of the Reverſion in Part of the Land. Co. Lit. 215- Cro, Eliz. $33. Moor 98. (5) It ez- 
tends to him that comes in by Limitation of an Uſe, though in the Poſt ; for coming in by the Act a d 
Limitation of the Party, he is a ſufficient Grantee, Ce. within the Statute, Co. Lit. 235. Moor 98. 
4 Leon. 27, 29.— But it does not extend to ſuch as come in merely by AR in Law, as the Lov 
upon an'Eſcheat, Alienation, upon a Mortmain, &c, Co. Lit. 215. b. Nor to him who is in ef 
another Eſtate. Moor $76. (i) But if a Copyholder by Licence of the Lord leaſes for Years, C. 
and after ſurrenders the Reverſion to the Uſe of another in Fee, who is admitted, yet he is not a Gran- 
tee, &c. within the Act, for he is not privy to the Leaſe made by the Copyholder, nor in by him, but 
may plead a Grant of his Eſtate immediately from the Lord. Brafier and Beal, Yelv. 222. per Cu- 
riam, upon the firſt opening. Cro. Jac. 205. Adjudged by two Judges, & wide Cro. Car. 25, 4. 
Hob. x78. But in the Caſe of Glover and Cope, 3 Lev. 326. it is adjudged, that ſuch Surrendree m 


have an Action of Covenant by this Act. (I) Leſſee for twenty Years leaſes for ten Years, oh 0 


1 


%%% ³²⁵ ( 
« (I) ſhall and may have (m) like Advantage by Entry for Non- payment 5 
T7 rent or for 4. Waſte or (2) other Forfeiture ; and the 8 ſame e 
« Remedy by Action only for not performing other Conditions, Covenants and the firſt 
« and Agreements contained in the ſaid Leaſes againſt the Leſſees and Leſſee grants 
« Grantees, their Executors, Adminiſtrators and Aſſigns, as (y) the (3) Fa hoe 
_ « Leffors and Grantors, their Heirs or Succeſſors, ought, ſhould, or might along 6 


| Jeirs Grantee is. 
« have had at any Time or Times.“ 


- a ſufficient 
8 By: £32 1 : 2 Aſſignee "> 
within the Statute, Moor 525, 527. Oro. Eliz. 599, 617, 649. Gouldſ. 175. Godb. 161. (4) 
Whether this doth not imply that the Grantor ſhall not, 3 Lev, 155. dubitatur, & wide Sid. 4023 
(m) But he ſhall not take Advantage of a Condition before he has given Notice to the Leſſee. Co. 
Lit. 215. 5 Co. 113. b.—Secus of a Covenant. Godb. 262. Cro. Jac. 476. Bridg. 130. (#) 
Viz. by Force of a Condition incident to the Reverſion, as Rent, or for the Benefit of the Eftate, as for 
doing Waſte, not keeping Houſes in Repair, Cc. and not for the Payment of any Sum in Groſs, De- 
livery of Corn, Cc. So as other Forfeiture ſhall be taken for other Forfeitures, like to theſe Exam- 
ples put, Viz. Payment of Rent, and not doing Waſte, which are for the Benefit of the Reverſion Co. 
Lit, 215. b. & wide 5 Co. 18. Moor 159, 243, $76. Owen 41. And. 82. Raym. 250. Sand. 159. 
So if the Proviſo he to enter for Non-payment of a Rent, or groſs Sum by Way of Fine, the Grantee . 
of the Reverſion ſhall not take Advantage of it; for the Condition cannot be 8 Style 316. 
Sed qu? (o) The Privity of Action is transferred, and it may be brought in the County where the 
Covenant was made, though the Lands lie in another. Sand. 237, adjudged; but a Writ of Error + 
| was brought is Cam Scacc, and it was after compounded. Sid. 401. Lev. 259. Vent 10 & 3 
Med. 338. and Tit. Actions Local and Tranſitory. (p) Therefore if the Conuzee of the Revyerſion 
before Attornment bargains and ſells to another, to whom the Leſſee attorns, the Bargainee may, 
Ee. though his Bargainor could not. 5 Co. 113. a. (9) A. deviſes to B. for Years, r 
Rent, upon Condition to re-enter for Non-payment; and after deviſes the Reverſion in Fee to ano- 
ther, and dies; the Deviſee may take Advantage of the Condition, though there never was any Re- 
verſion, &c. in the Deviſor. 2 Leon. 33. | . a 


And by the ſame Act it is enacted, «That all Farmers, Leſſees and (r) But if 
« Grantees of Lordſhips, c. Rents, Tithes, Portions, or other Heredi- Leſſee for 
« taments for Years, Life or Lives, their Executors, Adminiſtrators and eo rem 
« (r) Aſſigns, ſhall and may have like Action and Remedy againſt all Per- another for 
« ſons, Bodies Politic, their Heirs, Succeſſors and Aſſigns, which by Grant ten, he is no 
« 'of the King, or other Perſons, ſhall have the Reverſion of the ſame 4Affignee- 
« Lordſhips, Ic. ſo letten, or any Part thereof, for any Condition, Co- Win the 


| . . . Statute 
« venant or Agreement contained in their Leaſes, as the Leſſees, or any of ER. 


« them 50 or ſhould have had againſt the Leſſors and Grantors, their nant to the 
, © Heirs and Succeſſors; Recovery in Value, by Reaſon of any Warranty firit Leſſor. 


« in Deed or Law, only excepted.” Moor gg. ple 


A. demiſed a Houſe for a Term of Years to B. who affigned to J. S. *Page53y 5 
the Leſſor deviſed one Moiety of the Reverſion to C. and the other to D. Carth. 289, 
who granted the Reverſion to J. D. after which Grant C. and D. brought 290. Mag 
Covenant againſt J. S. for Rent due before the Aſſignment by them; and aud Gilbere | 
it was held, 1. That C. and D. being Tenants in Common, may at their e 
Election join or ſever, as well in Debt as in Covenant, for the Rent; but i; 
they ſever, they muſt not each of them make his Demand of ſuch a certain 

Sum, which amounts to a Moiety; but the Demand muſt be de una medieta- 

te of the whole Rent; and if they can count in Debt, they may in Covenant, 

and if Debt will lie, @ fortiori Covenant. 2. That this Action was maintain-  . 
able for the Arrears of the Rent, notwithſtanding the Reverſion was out of ß 

the Plaintiffs ; for though the Defendant was but an Aſſignee of a Term, 

yet the very Privity of Contract was transferred by the Statute of 32 H. 8. 

c. 34+ which gives the Action for and againſt Aſſignees; and the Contract 

ſtill remains, though the Privity of Eſtate is gone; the Aſſignee ſhall leave it 

as a Fruit fallen from the Reverſion ; at Common Law after Aſſignment the 
Aſlignor might bring Debt for Rent before in Arrear, but the Power over 
che Land being gone, he could not diſtrain or bring Waſte, _ 5 


cr) How 


L 
| i 
| / 


5 Latch. 167. 
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LL Contracts are to be taken according to the Intent of the Parties, 


[4 


Moor 458. f [ expreſſed by their own Words, and if there be any Doubt in the 
8Co. 83: Sir Senſe of the Words, ſuch Conſtruction ſhall be made as is moſt ſtrong 


Perball's àgainſt the Covenantor, leſt, by the obſcure Wording of his Contract, he 
Caſe. ſhould find Means to evade and elude it; hence, (a) if A. covenants with 
(9) Le 102. B. That, if B. marries his Daughter, he will pay him 201. per Ann. without 
_ and faying for how long, yet it ſhall be for the Life of B. and not for one Year 


Wain. 


only; for by the Words per Anzum, the (5) Meaning of the Parties ap- 


Tk; pears to be, that it ſhould continue longer than one Year ; and this is the 
8. O Conſtruction that is moſt ſtrong againſt the Grantor. | 


_ © (8)IfIcove- | | 
2 0 deliver ſo many Yards of Cloth, and I cut it in Pieces, and then deliver it, this is a Breach; 
for the Law regards the real and faithful Performance of Contracts, and diſcountenances all ſuch 

Acts as are done in fraudem Legis. Raym. 464.—So if the Condition of a Bond be to pay 50, 
though it is not ſaid of Money, yet it muſt be ſo intended. Sid. 151. But if a Man covenants that 
his Son, then infra annos nubiles, ſhall marry the Daughter of B. before ſuch a Day, and he manies 
"Her accordingly, but at the Age of Conſent diſagrees to the Marriage, yet is the Covenant perform- 
ed z for it was a Marriage, though ſubje& to be defeated by Diſagreement, and no other could be 
had within the Time. Owen 25. adjudged. | | . 


Noysé. Ae. If two Men leaſe for Years, and covenant that the Leſſee ſhall enjoy free 
yiron"s Cale. from all Incumbrances made by them, and after the Leſſee is diſturbed by 

and Poph. J. S. to whom one of the Leſſors had made a precedent Leaſe ; this is a 
200. S. C. Breach, for they ſhall be taken ſeverally, and not jointly only. 


1 If a Man leaſes for fix Years, and covenants, that if he ſhall be diſpoſed 

So WL; to leaſe the Land after the Expiration of the Term of fix Years, that the 

” Rep. 332, Leſſee ſhall have the Refuſal; and within the fix Years he leaſes to another; 
347+'S. C. this is no-Breach, becauſe (c) out of the Words of the Covenant. 


=» | . | 8 
leaſes Land to B. for fix Years, and covenants, that he ſhall enjoy it during the Term without Inter- 
- ruption,. diſcharged from Tithes, and after the fix Years he is ſued for Tithes; this is a Breach; for 
the Meaning was, that he ſhould be freed from Suits, and the Payment of Tithes ; and a Suit after 
the Expiration of the Term, is as prejudicial as if before. Cro. Eliz. 916. 2 Brownl. 22. 


Sid. 374. If a Man leaſed for nine V ears by Indenture, dated 1 Jan. 16 Car. 2. 
8 and covenanted to ſave the Leſſee harmleſs from all Evictions during the 
. n Term, but this Deed was not delivered till 1 Jan. 17 Car. 2. if he was in 
Pooſſeſſion and evicted before the Delivery, this was a Breach; for during 
ages go ® the Term ſhall be conſtrued during the Term in Computation, and not 
only from the Time of the Delivery of the Deed, when it firſt commenced, 
15 in Point of Intereſt. 355 
3 Lev. 264. If A. leaſes three Meſſuages to B. for forty-one Years, and B. covenants 
Douſe and to pull them down, and erect three other in their Place, ac etiam de ten- 
— 1 . 6. Pore in tempus to maintain the Meſſuages agreed to be erected in ſufficient 
| 7 8 E. * Repair, ac etiam to repair the Pavements, c. ac etiam difta præmiſſa. & 
adjudged; -Domos ſuperinde fore erect, at the End of the Term to leave in good Re. a 
becauſe pair; and after B. pulls down the three Houſes, and builds five, he muft 
taken asſe- leave them all in good Repair at the End of the Term; for though by the 0 
veral Cove- firſt Covenant he is bound only to repair, c. the Meſſuages agreat fore | a 


- Rokeby 25 ere, yet by the laſt Covenant he is obliged to leave in good Kepair Ho- t 
doubted, it | 70s ſuperinde erect indefinitely, which extends to all Houſes which ſhall be f 

* ſeeming to built upon the Premiſſes during the Term. 35 | | 
him to be all : 1 B 
one Covenant, and chat the ſubſequent Matter, concerning leaving the Houſes in good Repair, mull 0 
be reſtrained to, and underſtood of, thoſe agreed to be built.“ IE : . 
„ ry * a 
4 6 ut it ould ſeem his Doubt was not well founded. 1 
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so if a Man takes a Leaſe of à Houſe and Land, and coveritnts'to leave 3 Lev: 265: 
the demiſed Premiſſes in good Repair at the End of the Term; and he Pe Curiam. © 
erects a Meſſuage upon Part of the Land, beſides what was before, he (a) 
muſt keep or leave this in good Repair allo. . FN = 


twen Briwn and Blunden, Skin. 121. For it is a continuing Covenant; 9 
es actual, yet it had a potential Being, at the Time of the Leaſes" 1 12 5 Gough the Houſe 
If a Leaſe be made for Years, rendering 800. per Aunum Rent, free Carth, 135. 
and clear from all Manner of Taxes, Charges and Impoſitions whatſoever, Giles and 
the Leſſee is bound to pay the whole Rent without any Manner of -Deduc. Heer. 
tion, for any old or new Tax, Charge or Impoſition whatſoever. 
do where A. by Deed, dated 649, granted a Rent-charge of gol. per Salk. 198. 
An. to B. and his Heirs, and on the ſame Deed there was an (6) Indorſe- * = 
ment, that the Rent was to be paid clear of all Taxes; by the 3 N. &. 317 «hull 
4-. per Pound is laid upon Land, and Power given to the 'Tenant to deduct 12Mod.x69, 
45. in the Pound, with a Proviſe, not to alter the Covenants or Agree- 71. 
ments of Parties; and it was held, That ſuch a Covenant, if made in the ©2mb* 424, 
Year 1640, would not have freed the Rent-charge from the Taxes im- * 2 
poſed by thoſe Acts, becauſe there was no ſuch Parliamentary Tax in and Kitchel; 
Being, or known at that Time; but becauſe there were ſuch Taxes in the adjudged: *: 
Year 1645, which was before the Grant, therefore this Covenant muſt be Carth. 438. 
conſtrued to extend to them. | : $508 | 
8 


; $- . ; N : : . . 
(5) Which muſt be preſumed to have been made before the Deed was executed, and ſo Parcet there 
of, Carth. 439. per Cur". TE | 


% 


— 


(G) Where the Pꝛincipal, and all Auxiliary 
1 ſhall be ſaid to be void and extin- 
guiſhed. | 25 


FF a Man covenants with Tenant for Life of an Houſe, to find a Chap- 6 H. 4. x. 
] lain to ſing, &c. every Saturday during the Life of the Covenantee, if Rol. Abr. 
the Covenantee ſurrenders the Houſe, and (c) retakes an Eſtate for 522 

Years, yet the Covenant remains. i | | e) But if he 


N . had not re- 
taken ſuch Eftate, N. Rol. Abr. 55. 


If A. grants a Rent- charge to B. for the Life of C. Habend to B. his Page 41 
Heirs and Aſſigns, to the Uſe of C. and A. covenants to pay it ad ſum C. Mod. 233. 
if the Rent is behind, B. may have an Action of Covenant againſt 4. for Ban, 
though the Rent charge is executed by the Statute, and the Power of diſ- "_ Herle, 
training, as incident thereto, transferred to C. yet the Covenant being 23 8. 
collateral, is not transferred nor diſcharged, but remains with B. 3:6. 

If a Man hath good Title to Lands by Virtue of a Fine, and ſells the, _ 
func, and covenants with the Vendee, his Heirs and Afſigns, that he Lu a 
ſhall enjoy againſt him and B. and all claiming under them; and after by Loving flon, 
an Act of Parliament, reciting, that B. had ſettled his Eſtate upon C. and Vent. 275. 
that certain Perſons had mus procured the ſaid Fine from her, it is 2 Keb. $31, 
enacted, The Fine ſhall be void, and that every Perſon may enter as if no wo 
ſuch Fine had been; and after one enters, claiming Title under C. this is a 
Breach of the Covenant; for the Act makes no new Title, but removes the "FE 
Obſtruction of the Old; and it was ſaid, that doubtleſs B. Was named in 


*. Covenant for this Purpoſe, in caſe this Fine unduly obtained ſhould be 


* a 


. 


50 COE N N | 
Salk. 1983. As to Coxenants which are repealed or extinguiſhed by Act of Parlia- 
P. ment, the following Diverſities are laid down, viz. Where {covenants 
| not to do any Act or Thing which was lawful to do, and an Act of Par. 
+. . Jiament comes after, and compels him to do it, the Statute repeals the 
Covenant; ſo if A. covenants to do a Thing which is lawful, and an Act of 
Parliament comes and hinders him from doing it, the Covenant is repealed; 
but if a Man covenants to do a Thing which then was unlawful, and an 
Act comes and makes it lawful to do it, ſuch an Act of Parliament does 

mot repeal the Covenant. f | 
Cro. Eil. If A. being a Cuſtom-houſe Officer by Patent, makes B. his Deputy, 
529. Leeand and covenants, inter alia, to ſurrender the old Patent, and procure a new 
Colfpill.* one to B. and himſelf before a Day, and that if B. dies before A. that /. 
. Auk, 5 3. ſhall pay zool. to the Executors of B. and gives Bond for the Performance 
Report IF thereof; admitting theſe Covenants void, (a) by the 5 EA. 6. cap. 16. the 
which 12 ap- whole Bond is void, though ſome of the Covenants are not void or illegal. 


by the Agreement B. was to pay 600%. and to allow A. 1ool. yearly for this Deputation, and ad- 
judged, becauſe the Obligation is one intire Act and Deed of the Party; & wide 2 And. 207, 208. 
3 Co. $2. S. C. cited. (a) So where a Sheriff takes a Bond for a Point againſt 23 H. 6. c. 9. 
and alſo for a juſt Debt, the whole Bond is void according to the Letter of the Statute ; for a Sta- 
tute is a firit Law, but the Common Law divides according to common Reaſon ; and having made 
that void which is againſt Law, lets the Reſt ſtand. Hob. 14. per Cur'. Moor 856. Godb, 213. 
10 Co. 100. Latch 143. Mod. 35. Brownl. 282. Vent. 237. Carter 230. Shep. Touch. 367, 


Sid. 309. If the principal Thing to be performed, as the conveying an Eſtate, Cc. 
Yelv. 19. be void, further Covenants which are relative and dependant thereon are 
Style 357» ſo likewiſe. 4 

Lev. 45. So if Leſſee for Years grants ſo much of the Term as ſhall be to come at 
Caponburft the Time of his Death, and covenants that the Leſſee ſhall enjoy it, al- 
and Capon- though he gives Bond for Performance of Covenants, ? yy the principal 
* Thing, vix. the Grant, being void for Uncertainty, (6) both Bond and 
3 Covenants are void likewiſe. Tad og oe 
() For tho' | 5 
they are ſeveral Deeds, yet they make but one Aſſurance, and are but one Contract. 4 H. 7. 6. 
20 H. 6. 293. Bro. Obligation 6. Dyer 4, 28. Hob. 168. „„ odd: LE 


But where the Dean and Chapter of Norwich, 8 Biz. leaſed to B. for 
' Owen 136. Ninety nine Years, and after in 42 Elix. they leaſed to C. for three Lives, 
Waller and and covenanted to fave him harmleſs againſt B. if he is diſturbed by B. he 
theDean and may have an Action of Covenant againſt the Dean and Chaper, though 
Chaprer of the Leaſe is void, becauſe the Covenant is for a Thing collateral, as that 
—_— 1. the Leſſor is Owner, Qc. and the Covenant was broken immediately upon 
Moor 857. ſcaling the Leaſe to C. „ 

S. C. & vile 5 
2 Brownl. 134, 136, 158, Sc. 


Pages 42 So where in Covenant the Plaintiff declared, that the Defendant by his 
Salk. 159. Deed did Grant, bargain and fell to the Plaintiff and his Heirs, Ic. Pro- 
| pl. 5. Ld. vided, That if the Grantor paid ſo much Money, it ſhould be lawful for 
Raw. 388. him to re- enter; and that he covenanted to pay the ſaid Money; and the 
x}! 4. pe Breach aſſigned was the Non-payment of the Money; although it was ad- 
bil adjudg- mitted that wing aſſed by the Deed for Want of Inrolment, yet the 
ed. Covenant in this Cale being to pay Money, it is a diſtinR, ſeparate and 
„„ independent Covenant; and therefore not material whether any Eſtate 
The beſt / paſſed or not*. | | | 


make a Mortgage in Fee ie we conceive, by Leaſe and Releaſe ; in ſuch Caſe, neither Inrolment, 
Livery, nor Attornment he Tenant is neceſſary. e 
(H) What 


— — 


2 


O OO E N AN T. 
(4) What chall be deemed a Bzeach, oz tonſtrued 


a good Perfozmance, 1 


F A. enters into a Statute to B. and afterwards B. by his Deed cove- Sid. 48. R6- 
nants, That upon Payment of ſuch a Sum at a Day to come, that the Ven and 
Statute ſhould be void, and that he would deliver it in, and cauſe it to be Fare ad- 
vacated; if before the Day B. ſuos Execution, 4. may bring Covenant; W ne 
and it is no Objection, that nevertheleſs B. at the Day may deliver it in, Keb. 103, 
and cauſe it to be vacated ; for it is an * apparent preſent Breach, for after” 118. S. C. 
the Statute was ſer a- foot, and had its Courſe, it did eranfire in rem Ju- 57 Oy: 
dicatam, and could not be vacated. | 439, I. & 


ſame Law, in caſe of a Promiſe, Rol. Abr. 448, 


If A. leaſes to B. for twenty-one Years, and covenants at any Time 5Co.20,21. 
during the Life of B. (4) upon Surrender of the old Leaſe, to make a new 5 Anthony 
Leaſe. and after H. leaſes to a Stranger, he hath diſabled himſelf, and broke 44. 800 . 
bis Covenant. | 0 ; : 2 And. 18. 

3 eee en 
Cro, Eliz. 450. Poph. 109. S. C. adjudged. (5) So if the Leſſee aſſizu his old Leaſe, he difables 
bimſclf to take Benefit of the Covenant. Bulſt. 22. b ; = 


If 4. being a common Brewer, covenants that B. ſhall have ſeven Parts Raym. 464. 

of his Grains made in his Brewhouſe for ſeven Years; and after A. ren- 50 8 
— k . * £0 C 

ders them unfit for the Uie of B. this is a Breach. See _=— 429. /½ 5. 4 3 
julged. Skin. 39. pl. 8. If one covenants to leave all the Timber upon the Ground at the Expiration 
of a Term, and after cuts it down, it is a Breach of Covenant, though he carry it not away z but if a 
Stranger cuts it down, it is no Breach of Covenant, Skin. 40. per Cur'.=So if a Man 
cov-nants to deliver a Horſe, and he poiſons him, and then delivers him, His is a Breach. Skin, 40. 
fer Cur. | . 


If two Men, upon Sale of their Wives Lands, covenant that they and 2 195. 
their Wives have good Right to convey Lands, and to make further Aſſu- oh and 
rance ; if one of the Women is under Age, this is a Breach, for ſhe hath 4 2 
not Power to convey the Eſtate according to the Covenant. e RY 


* If the Leſſor covenants with his Leſſee for Years, that he quietly and *Pages 43. 
peaceably (hall enjoy the Land without the Impediment or Diſturbance of 945 
the Leflor, if the Leſſor exhibits a Bill in Chancery againſt the Leſſee, to 2 Vent.213. 
reſtrain his committing Waſte, this is no Breach, though the Bill be diſ- adjudged. 
miſſed with Coſts, becauſe the Suit does not relate to his Title or Poſſeſſion. | 

if a Parſon leaſes his Rectory for Years, and covenants that the Leſſee 4 Leon. 39% 
ſhall have and enjoy it during the Term, without Expulſion, or any Thing adjudged. * 
to be done by the Leſſor, and after, for not reading the Articles, he is 1% 
fafto deprived by the Statute 13 Elix. c. 12. and the Patron preſents ano- 
ther, who ouſts the Leſſee ; this is no Breach, for he was not ouſted by - 
Reaſon of any Att done by tlie Leſſor, but for a (e) Non-feaſance ; and fo (c) But if 


Ong e | Leſſee for 
it is out of the Compaſs of the Covenant. k Vears, ren 


| ; deringR : 
with a Condition of R--entry for Non-payment, leaſes Part for a 1s Term, and covenancs * | 
Leſſee ſhall enjoy, without Impeachment of him, or any other, occaſioned by his Impediment 
Means, Procurement or Conſent, and after he neglects to pay his Rent, upon which the firſt Leſſor 
enters, Sc. This is a Breach, Bulſt. 132, 183. adjudged. 45 ; | 


Tenant in Tail of a Rent purchaſes the Land out of which it iſſues, and Owen 7, per 
makes a Feoffment thereof, and covenants that it is free from all former pee, but 
Incumbrances ; this is a Charge, thouga not in +, but in Suſpence; or 33 5 = Lit, 


} 


1 e G VE N A N 1 
if Tenant in Tail dies, his Iſſue may. diſtrain, and then the Covenant 


Oro. Eliz. If A. be Tenant in Tail, the Reverſion in the King, and 4. leaſes for 
| Wand Years, and covenants that the Leſſee ſhall enjoy it againſt all Perſons, and 
and Gran. without the Interruption of any, except the King, his Heirs and Succeſſors, 
wood ad- - exiftentibus Regibus vel Reginis Angliz, and the King grants his Rever- 
judged.  fion. to B. and A. dies without Iſſue, and B. enters, the Covenant is 
broken, for that extends only to the King and his Succeſſors, in which 
| 5 | 55 Words his Patentee 18 not included. | 1 ; | "ih 

cy ss. If A. by the Means and Procurement of B. by Fine conveys Lands to B. 
ps a on, and his Wife, and the Heirs of B. and after B. leaſes the ſame for Years, 
adjudged. and covenants that the Leſſee ſhall quietly enjoy during the Term, 
per an without the Diſturbance of him, his Heirs or Aſſigns, or of any other 
Curiam. Perſon, by or through his Means, Title or Procurement, and B. dies, and 
| 2! 339+ his Wife enters, this is a Breach, for ſhe claims by the Means of the | 
jadged; 24. Baron; and therefore it is within the Covenant. 1 
, 0g Ne | „ a 
berlain, though objected, by his Means and Procurement, muſt refer to ſubſequent Acts. 2 Rol. 6 
Rep. 286. S. C. adjornatur. 1 | 2 a 


_ __-* (1) Where the Bzeach ſhall be ſaid to be weil M- 
2 od uh pi ge) , oe . 


Ln IF in an Action of Covenant the Plaintiff declares upon a Leaſe for g 
| Coniers and I twenty-one Years to the Defendant, and that he covenanted to pay 20/. £ 
bs equal Portions, at Michaelmas and Lady-day, and aſſigns for . 


Smiths © = Ann. | 
- + - Breach, that he did not pay the Rent, dedit“ ad pred” ſeparalia fefa du- 


5 , Cove. Tante fermino; this Breach is (6) ſufficiently aſſigned, and it ſhall be in- 
ds e not tended that the Rent was not paid at either of thoſe Days. "t 
repairings' _ | 9 | þ 1 


the Breach was generally alledged, without ſhewing in what; 1 Brownl. 23. adjudged, it was 6 f 
helped after Verdict; ſo 2 Mod. 176. Ld. Raym. 168, 170, 284, 594. 2 Ld. Raym. 1446. 
Sra, 681. 2 Barnes 284. 10 Mod. 228, 303, 329. 12 Mod. 406, 413, 414. 2 Jones 125. 
where the Covenant was to repair all the Pales, except thoſe on the Weſt Side; and the Breach 
aſſigned was, in not repairing the Pales, contra formam conuentionis.— But where the Breach aſſigned, 
or Performance. pleaded, muſt purſue the Words and Subſtance of the Covenant or Condition. 
Leon. 245. Cro. Eliz. 202, 203, 7809. March 17. All. 60. 2 Mod. 229.— _ 


1 The Breach aſſigned by the Plaintiff ſhould ſpecify the Particulars, and he may aſſign every 
po Breach, within the Meaning of the Covenant, and though he proves only Part, he will be 
Intitled to recover. As to the Defendant, if he means to plead, that he did repair, and if the 
Term is ended, that he yielded up the Premiſſes in Repair, he ſhould purſue the Words of the 


Covenant, fully, without regarding the Particulars aſſigned by the Plaintiff, 


If in Debt u -an Obligation, the Condition whereof is of three 
ee 1. That ay" ſhall AMA Plaintiff well. 2. That he ſhall dul 


$30. Curler account, 3. That within three Months after Notice he ſhall make Satis-Wi fit 
and Brew- faction for all Loſſes ſuſtained by his Apprenticeſhip ; the Deſendan ae. 
fn pleads Performance ſpecially, and the Plaintiff affigns for Breach, ta kid, 
upon Account he was found in Arrear 60/. which he received and con. 
verted to his own Uſe, and ſo had not ſerved the Plaintiff well; tif u 


is A Replication, without alledging Notice ; for though it migh 
be dged as a Breach of the third Part of the Condition, yet the 
_ Converhon of the Money to his own Uſe, may be alledged as an | 


. 7 ; 


a - 


— 


COVENANT. - 
In an Action of Covenant ſeyeral-Breaches may be aſſigned ; otherwiſe Cro. Cue. 


7 in Debt upon an Obligation, conditioned to perform Covenants 176. 
if But now by the 8&9 g M. 3. cap. 11. it is enacted, . Thar in all Ac- , Parr. 


« tions upon any Bond or on any penal Sum, for Non- performance of 775 _ | 


Ty « any Covenants of ee in any Indenture, Deed or Writing con- 
T « tained, the Plaintiff may algo as many Breaches as he ſhall think fie; _ - 
0 * and the Jury, upon Trial of ſuch Action, may aſſeſs not only ſuch Da- 


« mages and Coſts of Suit as haye heretofore been uſually done in fuß 
« Cafes but alſo Damages for ſuch of the {aid Breaches ſo to be aſſigned, 

« as the Plaintiff, upon the Trial of the Iſſues, ſhall prove to have been 

« broken, and that the like judgment ſhall be entered on ſuch Verdict 

as heretofore hath been uſually done in ſuch like Actions; and if Judg- | 

ment ſhall be given for the Plaintiff, on a Demurrer, or by Confeſſian, or — 
„Nihil dicit, the Plaintiff upon the Roll may ſuggeſt as many Breaches 
« of the Covenants and Agreements as he ſhall thiok fit; upon which ſhalt 

« ifſue a Writ to the Sheriff of that County where the Action ſhall be 

« brought to ſummon a Jury to appear before the Juſtices or Juſtice ß 
* Affiſe, or Nift-prius of that County, to inquire'of the Truth of every. _ _ 
one of thoſe Breaches, and to afſeſs the Damages which the Plaintiff ſhall 0 AOI8 
have ſuſtained thereby, in which Writ it ſhall be commanded to the ſaid —- 

* Juſtices, Ic. that he or they ſhall make a Return thereof to the Court 


well from whence the fame ſhall iſſue at the Time in ſuch Writ mentioned; 

; nnd in Caſe the Defendant, after ſuch ſudgment entered, and before an 

I © Execution executed, ſhall pay into the Court where the Action ſhall be 

ſe for * brought, to the Uſe of the Plaintiff, or his Executors or Adminiſtrators, ' _ 
y 200. * ſuch Damages ſo to be aſſeſſed, by Reaſon of all or any of the Breaches. 
-ns for * of ſuch Covenants, together with the Coſts of Suit,.a Stay of Execution 

ſa du- on the ſaid Judgment ſhall be entered upon Record; or if, by Reaſon of 

be in- 


any Execution executed, the Plaintiff, or his Executors or Adminiſtr  _. 
* tors, ſhall be fully paid or ſatisfied all ſueb Damages ſo to be . ER 
q 5 with his Coſts of Suit, and all reaſunable Charges and Expences 
, it us for executing the ſaid Execution, the Body; Lands or Goods of 'the + 
b. 1416. BW Defendant, ſhall be thereupon forthwith diſcharged from the ſaid Exe. 


3 ' cucion, which ſhall likewiſe be entered upon Record; bui notwithſtanding 
aſſigned, WW in each Caſe ſu h judgment ſhall remain as a further Security to anſwer 
ondition. ' to the Plaintiff, and his Executors or Adminiſtrators, ſuch Damages a 
dall or may be ſuſtained for further Breach of any Covenant in the fam 
——  dcnure, Deed or Writing contained, upon which the Plaintiff may, 

Tign every ' have a Scire facias upon the ſaid Judgment againſt the Defendant, or .. ñ _. 
de will be BY #2410 ft his Heir. Terre-tenants; or his Executors or Adminiſtratorss, » 


ſuggeſting other Breaches of the ſaid Covenants or Agreements, and to 
ſummon him or them reſpectively to ſhew Cauſe why Execution, ſhall 987 
tothe had or awarded upon the {aid Judgment, upon which there ſhall _- 


ind if the 
ds of the 


o 


te like Proceeding, as was in the AQion of “, upon the Bond or p 
ree | | on kn 5 © 
—_ Obligation, for alefing of 3 upon Trial of ſues Joined upon Pages 45 T2 
ke Satis hich Breaches. or inquiry thereof, upon a Writ to be awarded in Man- 
Defendant er 25 aforeſaid, of ſuch future Damages, Coſts and Charges as afore- * 
ach, tha 4d, all further Proceedings on the ſaid Judgment are again to be ſtayedt. 
and con ud ſo tot ies guoties; and the Defendant his Body, Lands or Goods, 
well; wi e be diſcharged out of Execution, as aforeſ ad. : 
n it migh 74 leaſes to B. for Years, and covenants that he hath full Power and 9 0.60, 61. 
„ yet ile | Authority to leaſe, Ic. and in an AQtion upon this Covenant, B. IH. | 


2 an i be had (a) not full Power and lawful Authority to leaſe, Ec. the Bteach Cro. Jac 
1 NY | | TS 204. S. C. 
ä 1 ng > wy e DET} op progeny e 
Ful Title in ſome Body elſe ; but the Covenant being general, the general Aſſignment 
ach prima facts is | a (a) That he was hor ſeiſed in Fee of an indeſeaſible Eſ- 
rn Ne OR Lf! 
5 es 992 | PLE * | 5 3 4 * 4 4 ; + 259 5 15 g 


2 4 


* 


* 


| = ſhould quiet!y enjoy, OY Breach aſſigns an Entry and Niger 7 


„„ 


I ãꝗs well aſſgned, for he hath well purſued the Words ofthe Covenant 27g. ra 
tie; and what Eſtate he had lies more in the Knowledge of the Leſlor vel 
than Leſſee; and therefore he ought to ſhew what Eſtate he had at the ke 
Time of making the Leaſe, that it may appear that he had full Power, Ec. 
„IA. leaſes to B. far Years, and B. covenants to repair during the Term, 
* — and at the End of the Term to leave the Premiſſes well repaired, in an 5 
OE Aion upon this Covenant, it may be aſſigned for a Breach, that he did — 
Field; not leave them well repaired at the End of the Term; and if the Deſend- 
| ant pleads, that at the Ead of the Term he delivered them up well repair- 
ed, then if the Plaintiff will aſſign a Breach, he ought to ſhew particularly | 
in what Part it was not repaired, ſo that the Defendant may give a panti- pn, 
| _ cular Anſwer thereto ; but it was ſaid that in a Declaration in Covenant, "is 
ET 223 it ſufficeth to aſſign the Breach as (b) general as the Covenant is ®. 80 
i. 8. F;,. - CE „ ele | 1 5 al, 
X Sen vide thelaft Note on the firſt Claufe under this Head, ante 543. ; 
Cro. Jac. In an Action of Covenant, the Plaintiff declared that Queen lische. | 
240. Lord lenſed a Meſfuage, Ec. to the Defendant for twenty-one Years, and that [f 
Eure and the Defendant, ki Executors and Aſſigns, were thereby bound to repai- kd t 
Strictand, and leave the Premiſſes at the End of the Term in good Repair, and that then! 
adjudged. - the Queen granted the Reverſion to B. and that B. granted the ſame to th nth 
3 Plaintiff ; and for not repairing, c. this is a good Declaration, thougb levi 
the Plaintiff is not named Aſſignee. = HY _ 
If in an Action of Covenant the Plaintiff declares, whereas by Indenture muld 
Cro. Car. Hearing Date, &c. Teſlatum exiſtit, that the Plaintiff had demiſed to th 
19838. Defendant a Meſſuage and Garden for two Years, and the Defendant, by * 
4677 00 che faid Indenture, covenanted not to erect any Ruilding in the Garde: afl. 
adjudged. Ec. and avers in facto, that he did ere, c. this is a good Declaration hs pl 
| Cro. Eliz. though he does not expreſsly ſay Quod demiſit © convent; and it is the (c 91 
199. uſual Courſe in B. R. to declare in this Manner. 5 ; 
Cro. Jac. | | es eres i ü a \pp 
383. S. N. adjudged, t& vide Sid. 375. where the Plaintiff declares per quoddam firiptum per 9 Fach 
Teftatum exiftit, Vc. (e] And ſo are the precedents in B. Cro. Eliz. 195. 2 Rol. Rep. 210, 211. het 
Cowp. 665. Doug. 667, 767- „„ | 1 . 8 
— — — — — ——_—_ laid 
| + But the uſual Method now is to declare, that whereas by ſuch an Indenture made betwec comp 
tc. at, &c. (with a Profert, ſuch a one demiſed, c. 
If Baron and Feme being ſeiſed of an Houſe, to them and the Heirs mill 
Cro. Car. the Baron, leaſe to A. and he covenants with them and the Heirs and A the Ce 
mw Major ſigns of the Baron, to repair, c. and the Baron and Feme convey the 7; 
and Talbot, heritance to B. in an Action upon this Covenant, B. may thew the who. a 


7 | Matter, and cone lude Quo Adio ei acerewit . as Aſſignee of the Baro 
3. C. ad- Without ſhewing the Death of the Feme; for the Eſtate for Life beit 


ee Winne Fee, it is drowned therein. nid 
Port thereof, the Baron was dead, and the Feme and the Heir of the Baron conveyed, and t to 
Action was broughe as Aſſignee of the Heir, and ſaid that it was no Benefit to the Leſſee to f thoug 
the Eſlate for Lite continue, and therefore, e. „ 8 Idant © 
+ This Conelufion'is not now uſgd, unleſs in Caſes of Debt on penal Statutes, We. But in , tle 4 | 
Actiong of Covenant, the uſual Conclufion, after aſſigning the Breach, is, And ſo the P ? 
that the Defendant (altho” requeſted, &: hath not kept with the Plaintiff, the Coyenant r 
between fuch an one and ſuch an one, buthath.therein failed and made Default, tothe Plain 
Dr of fo much in f. R. or in C. F. wherefore the Plaintiff faith be is injured, and bah f, 
age 546 f in an Action of Covenant the Plaintiff declares upon an how it the 
_ aMed.31t. in whick the Defendanc had eovenanted that he was ſeiſed in Fee, =" ift B 


22 would free the Premiſſes from all Incumbrances, and that the Plat! 


Sera! 3 But » 


8 


% 
ranger, G fe conpeiitioner ſua (in the ſingular Number) fregit, this fs a8; 
vel engl (6) for conwentio eff nomen colleFivum, and if twenty (a 2 IR 


a2, all one. Hard. 178.——Jf # Breach ef Covenant js ſaffigiently alleged, 
as ae. conclude & ſic non tenuit con ventionem in hoc, fe. for that ory — rag 
ys, adjudged. 2 Mod. 229. 8. P. agjudged ||. | pe ed atk 


a— 


— 


| But it is the uſual Way. 7 


28 AQtion of Covenant the Plaintiff declares upon a Leaſe in Len- Cre. Jac: | 
bn, of a Meſſuage In D. in Com S. and that the Leſſee covenanted to re- 446. rs 
iir, Ec. and aligns for a Breach, that apud London he penmi and Briton, 


jel, and not tranſitory *. - -* Butitmay 
EY at the Place where the Premiſſes are ſituate, / at London, c. 
fin an AQtion of Covenant the Plaintiff declares upon a Covenant, to 3 Lev. Ae. 
&d the Plaintiff with Meat. Drink. Apparel, and other Neceſſaries, and Fragen and 
ien the Breach as general as the Covenant, viz. that he did not find him Su, ad; 
mth Meat, Drink, Apparel, and other Neceſſaries; this is good, without nog 
bring in particular what other Things are neceſſary. and the alia neceſſa- > or 8 'n 
# hall be intended ſinall Things, as Trimming, Waſhing. Sc. which d. 14. 
wild be too long to inſert, and the Bench being aſſigned in the Words of Raym. 106, 

k Covenant, it is ſufficient, | | þ 376, 71. 
| | 20. 2 1g. 


u pl. 113, 376- pl. 188. Stra. 231, 10 Mod. 227, 443. 11 Mod. 66. pl- 6. 78. pl. 31- 
pl. 13. 12 Mod. 3, 327, 406, 413. Cro. Jac. 486. Salk. 140. pl. 6. | 


in Debt upon an Obligation conditioned to ſatisfy for all Goods that Lev. 94- 
n Apprentice thall waſte, in his Replication, the Plaintiff aſſigned for * and 
duch, chat he had waſted 4% verſa bone ad walentian; 100). and adjudg- — : 
het it was good, without ſhewing in particular, what the Goods were; 7 FO 
x (b) the Penalty of the Obligation is to be recovered upon any Breach, (6) endure 
* (aid that it would be otherwiſe in Covenant, where there is to be a 3. 9 
kconpence for the Damages . Ah 15 aa alk. 
| | | | | Fry” 137. pl. 1. 
liligning that he had received of divers Perſons divers Sums of Money, in the whole — 
oa large Sum, to wit, the Sum of 100. and converted the ſame to his own Uſe, contrary 
bite Condition, would be good. 6 - es | 1 | : 
is Debt upon an Obligation conditioned to ſave the Plaintiff harmleſs Yelv. 226. 
kn all Charges and Troubles, by Reaſon of the laſt Will of A. or any apo x 
| ng therein mentioned, touching one B. or any Legacy to her given, a C 
the Defendant pleads Non danmificatus, and the Plaimiff replies that 5 5% Cro. 


ſt to have ſhewed that a Legacy of Gol. was | Yarn her by the Will! 
tough the Will is recited. in the Date, againſt which Recital the De- 
ant cannot ſay he made no ſuch Will, yet the Legacy given to B. is 

recited, but in general, againſt which the Defendant may tale a Tra- 4. alſo, 


8 | TO EE Fo ls.q FI Ol ty: ; not have 
alledged he was obliged to pay the Legacy, er paid it to avoid a Suit ? 
14 covenants.to permit B. his Heirs and Aſſigns, to take and enjoy Icnes 218. 
Rents, Iſſues and Profits of certain Lands, ws 20 Action of Cove- ay * and 
0 the Plaintiff aſſigns for Breach, that A. took the Profits, & (5) non 55 Or. 
ft B. to enjoy, Cc. this Breach is well aſſigned, for the taking the 156. 8. C. 
by A. is a ſpecial Diſturbance. ö „ 
Y 6 A . r 2. 
J dur non permiſit alone is too — 2 Co. 89. b. 91. b. e:? vide And 137. N 138. 
| TE > Oo „„ 


con 8 
e 
| v. Jace 1 


— 


fuſes to decay, Tr. this is naught, becauſe the Breach is in a Matter W 


1 
r . e 
*. — . r Io 
* 


un. $24, 963, 9914 11.40, 178, 1219, 1410. Fitzgib. 461. Homayns 89. pl. 59. 146. pl. 98. 


paid 600. 10 B. for a Legacy, c. this ts no good Replication; for he Jac. 2 


f- | We | it he ſhould 
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Mod. 2 If 4. grants a Rent to B. and his Heirs, for the Life of C. to the Uſe « 


Boſcawin © C and covenants with B. to pay the Rent ad opus & uſuam of C. and ir (| 
| 25 6 Action upon this eee the Breach, in not paying the "as 
8. C. ad. to him ad opus & uſum of C. this Ereach is well aſſigned in the Worc 
judged, and of the Covenant, though a (z) negative Pregnant. 
re ee bases rel ought ts have 5 
it was paid to C. which is a Performance in Subſtance, the Detendant ought to have pleaded i 
(z)To . ns ans N Sut to ha . = 
_ ®Pages47 If in an Action of Covenant the Plaintiff declares upon a Charter. pate. 
ty, by which the Plaintiff, being Maſter of a Ship, was to pay two Par (ond 
Jones 8: of the Port-Charges, and the Factor of the Defendant the other Part, an ner 
| 7 nd the Plaintiff ſhews that he ſailed from L. to C. and there paid all the Po oy 
bed Charges, viz. two Parts for himſelf, and the other Part for the Defendan p 
>: "and that the Defendant had not repaid him: this Breach is well aſſigned | | 
| for when the Plaintiff ſays he paid the third Part, it ſhall not be intends 2 
the Defendant did, but that the Plaintiff was neceſſitated to pay it, 90. 
. otherwiſe his Ship would have been ſtayed in the Port. | alt} 
- Halo Pe In covenant, which was that the Defendant ſhould make ont a go ale | 
ene, ad- Title in Law and Equity, before ſuch a Hime, to the Satisfaction of t fob, 
judged.” Plaintiff, his Heirs or Aſſigns, or to his or their Counſel learned in the La A , 
(2) Ve the Breach was afſigned in the very Words of the Covenant; and it w ; 
Oro. Eliz.. objected, that the Covenant, being in the (@) DisjunQtive, vis. 10 ſati If; 
348. 5 Mod. the Plaintiff or his Counſel, he had his Election, and therefore the Plain 
T4 3- Salk. ul 2 * * ak 4 kth | 
139. pl. 4. ought to have given Notice who his Counſel was, before which Time t 
(8) Yide + Defendant could not ſatisfy him; but it was reſolved that the Breaq & Cr 
Mod. 67, being in the very Words of the Covenant, was ſufficient ; and (b) if Morne: 
223. Truth was, that the Defendant did not know who the Plaintiff's Coun th 
was, he ſhould have ſer is forth in pleading. SD blend 
Tots 169 If an Aſſignee of a Term has a Covenant from the Aſſignor, that in be 
G1 and ſhall quietly enjoy, free and clear from all Toxes, and all Arrears of R Wn, 12 
Harriſon, Cc. though there be Rent Arrear, yet he cannot aſſign this as a Freach 1. 
adjudged. the Covenant; for the Rent being Arrear, is no Damage to him, unleſs a1 
he ſuec or charged therewith; and if paid at any Time, before he is dt ald 
ii ſied, it is ſufficient for him. „ 1 
Salk, 196, So if a Counter-: ond or Covenant be given to ſave harneſs froma Liſe th 
pl. a. Per nal Bond, after the Condition of the Ob] gation be broken, or 10 f ks the 
cr. harmleſs from a fingle bill, without a Penalty, the Counter-Pond can n w 
| de fued without a Gecial-Daniifrarivg: | ] a 
Salk. 19). But where the Counter- Fond or Covenant is given to ſave harinleſoſ Fin 
pl. 3. Per a penal-Pond, before te Condition broken, there if the pena] dum be run 
cr“, paid at the Day, and ſo the Condition not preſer ved, the Party to be ſi dar 
8 unit does by this become liable to the Penalty, and ſo ts damnif [09s 
3 and the Counter-Eond forfeited. 135 | 
"5 Mod. 382 The Defendant covenanted to pay fo much per Chaldron for all A 


' Taddardand laden either at Nezwca/?le, or upon the River Tyne and brought to Lond 4 80 


Middleton, and the Freach aſſigned was, that the Coals were laden on ſuch a 9 urge 
| infra portum de Tinmouth, wiz. at North Shields, and brought from then ſithe ! 
. _.. Jendon;; and on Demurrer, the Court inclined that the Breach was adam: 
well aſſigned, for that they could not take Notice Judicially, that 3 

'  .- -. ; mouths upon the River Tyne, but gave the Plaintiff Leave to difcont "yg 
upon Payment of Coſts. a Wed Pr 

p , {7 | i unn 
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in | 

Ren well fot forth and p Aded. 39 . 

Vore 3 5 0 E 
ik Co. Lit. 


a Man is bound to perform all the (a) Covenants in an Indenture, a 
they are all in the Affirmative, he may plead Performance thereof ge- Kew, gs. 
4 „„ Os Tl, 10%" 23 e 

7 ET We 2, 584 7:57: fn 70; 
ler. 303. 8. P. (a) But in Debt upon an Obligation, conditioned to do ſeveral Things in the 
Oondition mentioned, the Defendaut cannot plead Performance generally, but ought to plead to 


50 nery Thing particularly by itſclf. Lev. 303. vide Sid. 215, Kelw. 95. b,———Qued conditio 
b by umuan in fracta. fuit, is naugbt. 2 Vent. 156, 5 | ha | | g 
dan put to (5) ſuch as are in the (c) Negative, he (4) muſt plead Specially; Co. Lit. 
gnec lor a Negative cannot be performed) and to the Reſt Generally. =” 303. b. 
tende | | Moore 886. 
it, (ro, Eliz. 691. Palm. 70 ( But if the negative Covenants are all void and againſt Law, 


ad the Affirmative good and lawful; he may plead Performance generally, and the Court ſhall 
ake Notice that the Negative Covenants are void and againſt Law. Moor 850, Godb. 212. 
Bd, 12, 13. (c) Unleſs the Negative Covenant is only in Affirmancee of the affirmative Cove- 
wt precedent, Sid. 87. 4) But it is only Matter of Form, and helped upon a general Demur- 
u. Cro. Eliz, 232. Leon. 311. & vide All. 72. Style 63. ; 


any of them are in the Disjunttive, (e) he muſt ſhew which Part he Co. Lit. 364, 


lain ub performed. | b. Sav. 120. 
me t | | : 8 8. P. ar guen- 
Bread k Cro. Eliz. 560. Palm. 70. 8 P. and if Performanee generally is pleaded, it is naught upon 
Yif zeeneral Demurrer; for that the Court cannot tell which Part he hath performed. Cro, Eliz. 
7 R. Leon 311. (e) But if the Condition of an Obligation be to perform the Award of J. S. 


Abe awards. the Obligor to pay Ioo/. or to procure a Stranger tb be bound in 200/. r. the 
uendant may plead Performance Generally, becauſe one Part is void; and it will be intended 
in he pleads Performance of that Part which he was bound to perform, and not the other Part, 
Wn, 120, = F 


. 


a Hany of them are to be done (f) of Record, the Performance thereof 2 Lit = 
nlefs F e : ; 5 Lit. 303. 
5 0 ul be ſhewn ſpecially, and it cannot be involved in the general Pleading. b.(f) As 


to levy a 
Ine. Cro. Jac. 560. 2 Rol. Rep. 159, Palm. 70. S. P. adjudged, and the Reaſon given, be- 


om a ale the Record ſhall be tried by itſeli and its Credit ſhall not be examined by a jury; and per- 
ro f. ky the Plaintiff will reply, that all the Lands are not compriſed in the Fine, or other Matter 
d can n which the Fine ſhall be examined. £64 FI 85 
Gf [Fin Debt upon an Obligation conditianed that the Plaintiff ſhall enjoy 2 Co, 4. a. 
11 in Lands (g diſcharged, or otherwiſe faved harmleſs /) from all In- Mayer s 


ale, 


be fa brances, the Defendant pleads that the Plaintiff bath enjoyed the zugged 
unit ed: diſcharged, and kept indemnified from all Incumbrances; this 2 8 
5 . Plea 363. Winch. 


| | ö 9. Men 
1 . Like Point adjudged. (g If the Condition he to acquir, diſcharge and ſave harmleſs from 
FW a Bond Non Damrificatur, Leon. 71. ——But in an Action upon « Bond, conditioned to acquit, 
h a urge and ſave harmleſs, 2 Pariſh from a Baſtard Child, the Defendant pleaded Non Dammniſſcu, 
then Mine Plaintiff demurred; and becauſe it did not appear upon the whole Record, that the Pariſh 
1 was Kadmnified, it was adjudged for the Defendant; Ld. Raym. 106, 124, 597, 664, 968. 8 Mod. 
that * 318, 349. Gib. Eq, Kep. 253- 1p Mod: 227, 228, 303, 384, 443. II Mod. 78. pl. Ix. 
ſcontl Mod. 406, 413. Stra. 231, 621 2 .d. Raym. 1416, 1445. / Forteſc. 333. Barnard. 4. vide 


lach 121. But if in Debt upon a Bond, conditioned to fave harmleſs J. S. and the mort- 
Med premiſſes, and to pay the Intereit fer the principal Sum, the Defendant pleads J. S. Non 
unniſcatur; for that the Deſendant paid the principal Money, and all Intereſt due at ſuch 


* 2 Mod. 30s. adjudged. —I1f the Condition be to fave harmleſs the Obligee againſt 
Aber, Non damnificatus is a good Plea. Kelw. 80.——— But if to diſcharge the Obligee, it 
Mt to be ſhewn in the Affirmative how. Kelw. 80. fer Frowich. (6) So if the Condition 
o ave harmleſs from all Bonds entered into for the Oblig or, exoneravit_ if indemprem conſer ua- 
do good Plea, without ſhewing bow. Cre. Eliz. 216, But that he need now ſhew from 


x) Uthere the Performance ſhall be faid to be *Pg:548 
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; this is no good Plea, becaꝝſe Nen Jarprificatus goes to the Perſon, and not to the Premiſ-. 
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- tiff, ſhall ceaſe, and the Plaintiff, ſhall ſtand acquitted de gualilet materia in eadem contente;; th 


* 3 


Plez is naught; for bei ic in the Aſfirmat ive (i it ought to have be 


 *Paze549 © ſhewn (#) how'; but if he had pleaded in the Negative Nun fllt dani 
2 WMC Don eee, TS; ens tn 
bins Banilleſs and ger Cro- Eliz. 433- / Pry there is a Diverſity when the Condition is to 4; 


| em & particular Thing; and when from a Multiplicity of Things; for in the 1: 0 
it is ſufficient to plead generally. - (5) Cro. Jac. r65 8. P. adjudged. All. 72. 8. P. adjudge 
& vide Co. Eliz. 477. Cro. Jac. 503. 5 Com Dig. 49. (+4) But a Man may plead hogs 
eravit, . from an Arreſt, without ſhewing how, for that it may be done by Compoſition, is! 
without Deed. Cro Eliz. 914. adjudged 80 in Debt upon a Bond, conditioned to perie 
the Award o J. S. if it is awarded that a Suit in Chancery, by the Defendant againſt the Plat 


Defendant-may plead guod {ti inde quietus, without ſhewirtg. how, or that he in ſac) 
him; for it was not intended that an actual Diſcharge ſhould be given, but that by the Arbit 
ment. he ſhould be acquitted. Cro. Jac. 339. Rol. Rep. 8. 2 Bulſt. 93, 34 ——Otherwife ift 
| g had been, that he ſhould diſcharge and ſave him harmleſs from a certain Obligatic 
eon. 71. | | | 5 | : 

ib 1 Debt upon an Obligation, conditioned that the Defendant ſhall 
„ pair and do other Things, and alſo pay his Rent every Day of Payme 

be cannot p ead Performance Generaliy, but nuſt plead Specially, 
© Ketw.ge.b, But where the Condition refers to ſuch a Generalty, that by Intendme 
| it is paſt the Remembrance of Man; as if the Under-Sheriff is bout 
to diſcharge his Maſter from all Accounts and Returns of Writs with 

: the County, he may plead Perforinance of the Condition Generally. 
Kelw. gg. b. In Debt upon a Bond, conditioned that the Defendant ſhall enſcofft 
5 per Cur Arc of all his Lands, the De fendant nyt pigad Performance 8 

- cial . ; . „ 


Latch 16. | And gu, If ſuch contra Determination is not Law? 


Kelw; gg, But if the Condition be that (e) a Stranger ſhall- enfeoff the Obliz 
(e) But by a General Performance may be pleaded. Zh 1 

the Caſe of N 5 EET” 1 i „ 
Lee and Luttrell, Cro. Jac. 559. 2 Rol. Rep. 159. Palm. 70. it is otherwise. F 


* —— 


} + Sed gu. If the Text is not Jaw? | 


Kelw.9g.bs If the Condition of an Oblization be to make to the Obligee a law! 
(4) If the Eftate in certain Lands, it is ſafe to plead that he hath :) enfeofted t h 
Condition thereof, which is a lawful Eſtate, though in Strictneſs it is not necefſar 


| pt prank becauſe it appears 10 be a lawful Eſtate. 


pleading, it . BFV ä 

muſt be ſhewn by what Manner of Conveyance it was donc. Leon 72. 2 Leon 39. Co 
366. 2 Mod. 240. 1 Mod. 78. pl. 11. Ld. Kaym. 1006, 968, 140.80 if the Cor dition 
to ſhew a ſufficient Diſcharge of an Annuity, in pleading Performance it mutt appear » 
Manner of Diſcharge it was, that the Court may judge whether ſufficient or not. 3 Co. 2; 
Hob. 107. 2 Mod. 240. 11 Mod. 78. pl. 11. Ld. Raym. 106, 966, $140, 


But the Conveyance ſhould have the Word Enfeeff, or otherwiſe the Conveyance, ſtonld 
Properly: pleaded, according to its Operation in Law, . 


- Kelw.$5.d.'B ut if the Condition be to build a ſufficient Houſe, the Dcfcn 
muſt ſay that he hath built ſuch an Houſe, which js ſufficient. 
Kelw:95;b.. In. Debt upon an Obligation canditioned to deliver all Evidences © 
. cerning ſuch Lands, the Defendant (e) mult plead: that he hath delve 

2 * ſuch and ſuch Charters, which are all the Charters concerning the L 


469. Ker | | 2 | 1 
Cu, de may plead that he hath delivered all, &c. and the contrary, in fome Particu!ar, 9 
to be ſhewn on the other side“. And thisRemsmckt · ligible. 


* 5 


C .O | V * N AN 5 
8 = ; £4 4 „ N 3 IV, 


In Debt upon an Obligation, conditioned ee e at all Times Cro. Eliz. 
upon Requeſt, ſhculd deliver to the Plaintiff alt the Fat and Tallow of all 749. vide 
Beaſts which ſhould be killed or dreſſed by the Defendant, bis Servants or Sid. 57s, 
Aſſigns, before ſuch a Day; the Defendant may plead, char upon every 234 Os 
Requeſt to him made, he did deliver to the Plaintiff all the Far ind Tat Lie 250 
low of all Beaſts, Qc. eh Mp how many Beaſts were killed or 
drefſed, or what Quantity of Fat he delivered ; for when Matters tend to 
Infinity and Multiplicity, whereby the Rolls would be incumbered with | 
Length, the Law allows of ſuch general Pleading. 3 <3 
ln Debt upon an Obligation, condirioned, for the . of 60 J. Cro. Kliz. 
viz. 30 J. at one Day, and 30 J. at another Day, the Defendant may 281. Fax 


plead Payment of the 60 J. ſecun lum for mam K effecdum conditionts pred” ; nd Bad. 


A for | reddends fingula fingnlis, it is as if he had pleaded the ſeveral Pay- Judged. 
ments at the ſeveral (a) Days. . e 9 

8 8 . . „„ (a) But ſuch 
general Pleading is not good, where a certain Day of payment is not mentioned in the Condition. 
2 Bulſt. 267.——In Debt upon an Obligation conditioned to deliver ſuch Briefs ſuch a Day, 
the Deferidant pleads that he delivered them ſecundum formam Conditionis pred). Lev. 146. 

If in Debt upon an Obligation, conditioned that if the D ſhall en- Oro. Eliz. 
joy ſuch Lands till the Age of J. S. and if F. S. within one Month after Gary _ 
his full Age, makes an Aſſurance thereof to the Obligee, then, Fc. the div ; __ 
Defendant pleads 188 S. is not yet of full Age; this Plea is not good, rig 378. 
without ſhewing the Obligee hath enjoyed the Lands in the mean Tune; 
for the Condition is in the Copulative. ' - | | 
If in Debt upon an Obligation, eohditioned to pay 307. to J. B. and C. 
tan cito as they ſhall come to the Age of Twenry-one Years, the Defen- Cro. Jae. 
dant pleads that he paid thoſe Sams tem cito as they came of Age, this is 359. 


no good Plea ; for the (6) Time, Place, and Manner of Performance, Dar ork 


ought to be ſhewn in certain; ſo that a certain Iſſue might be taken upon e. 7 Er K. 

it, 8 8 „ ter. Bulſt. 43, 
| | 8:3. 

(5) If the Condition be to ſurrender a Copyhold, the Defendant muſt not plead Generally, that 


he hath ſerrendered it, but muſt ſhew when the Court was held, &c. Winch. 11. adjudged, —— 
If the Condition be that the Obligee ſhall enjoy an Office according to Letters Patent, the De- 


ſendant muſt not plead in hc verba, but ſhew the Effect of theLetters Patent, and the Enjoy- 


ment accordingly, Hob. 298. 


If in Debt w_ an Obligation, conditioned to perform Covenants, one 2 Mod, 4 
of which was for the Payment of Money upon the making an Aſſurance, 11 Mod. 34. 
the Defendant pleads that he paid the Money ſuch a Day, but ſaiti not pl. 5, 


when the Aſſurande was mace, this is naught: for that it ought ta appear ec Rep: 
that the Money was immediately paid, purſuant to rhe Covenant. LA Yarm. 


: | } | 897.666. 
2 Ld. Raym. 1140. Duct and Vincent, adjudged. { That is, that the Money was paid * — 
ing the Inſurance, for that is the pxzoper Time for Payment, . | | 


In an Action of Covenant, the Plaintiff declared that his Father was 28and: 420. 


ſeiſed in Fee of a Metſuage, and leaſed to the Defendant for wenty-one H alton and 
Years, and that the Defendant covenanted to repair, ſupport and ainend “ terboſe. 
the ſaine, during the Term, and that his Father died, c. and that the Meſ- 
ſuage was totaliter dirut' ff ruin, and the Defendant pleaded, that before 
the Houſe was ruinons, Ac. he aſſigned to J. F. arid that after the Houſe 
vas burnt, quodque in convententi tempore poſt defIrutFionem domus pred”, and 
before the Action brought, Meſſuag' pred” cum pertinentiis Jufficienter re- 
erlificat* & c. fuit, & adbuc in bond repuratione ſufficienter exiflit. Ad- 
Judged upon a ſpecial Drumrrer, that this Plea was naught ; becauſe it 
was not ſhewn by whom it was rebuilt : though it was pbjeQed, that (c) (i Vent. 
it was not material by whom it was rebuilt ; and if by a Stranger, it could 38: 5: P. 
not be built again by the Vefendant : and he having aſſigned all his Inte- e 
reſt before, it lay not in his Notice by who it was built; but that it 
could not be wn Aer to be built by the Pipatiff ;, for that he could not 

| | — iatermeddlo 
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2] „ COVEN A N T. 


intermeddle with the Poſſeſſion durin the Term; but by the R , It 
being alleged that the Plaintiff had rebuilt it at his own ee If "ey 
' fuſed to hear the Reaſons, and gua/ in a Paſſion, without conſidering the 
Matter in Law, gave Judgment for the Plaintiff. | | 
G In Debt on a Fo 


4 
4 
1 * 1 


nd. for Performance of Covenants in an Indenture, the 
Seems to be Defendant cannot plead Performance generally, without ſetting forth the 
admitted, Indentu re. | 175 8 p 
that he can- - 


not plead Performance, without ſhewing it. All. 72. 1 Vent. 37. Sid. 30. Mod. 266. 


Where he ſwears he never had Part thereof, or hath loſt it. Sand. 8, 9. Cro. Jac. 429.“ 


** 


YRS SO 
* l * 


In ſuch Caſe he may crave Oyer of the Bond and Condition, and then Oyer of the Inden- 
ture, and the Court, on Motion, will ſtay Proceedings, until Oyer of the Indenture granted: 


And, if Judgment is ſigned, after Oyer, and before it is granted, the Court will ſet aſide the 
Judgment. 7 - | | i 4. 


In Cevenant by an Aſſignee of a Leaſe, againſt the Aſſignor, who cones 
nanted to indemnify the Aſſignee from all Rent Arrear, Oc. the Breach 


| *Pages51 * aſſigned was in the Non-payment of the Rent; to which the Defendant 


leaded as to Part, Payment to the Leſſor; and as to the other Part, that 


| £75 fe be left Money with the Plaintiff ea intentiane quod ſolveret to the Leſſor ; 
8 . 31. f 


pl. and the Plea was held good, though it was objected, no Iſſue could be 
e taken on his Intention. Holt C. |. contra, and the Court inclined the 
4Mod. 249 Plea was good, but held clearly that if it had been religuit ad ſolvendum, 
Gilb. Eq. it had been good, and that non religuit modo et forma, had been a good 
Rep. 252, Traverſe.] | . 1 ä ö 
253. 

28tra. 1194. 


Ld. Raym. 106, 124, 635, 664, 667, 673, 704, 898. Salk. 196. pl. 2. S. C. adjudged. 


"x 
— 


(IL) What may be pleaded in Bar to the 
2 Brownl. N an AQtion of Covenant for Non-payment of Rent, the Defendant can- 
237. Hare * not plead /:wied by Diſtreſs, for that is a Confeſſion it was not paid at 
and Savil, the Day; for it could not be diſtrained for till after the Day; but it was 
adjudged. agreed, that the Covenant alters not the Nature of the Rent; but that 


1 Nothing behind, or Payment at the Day, is a good Plea. 


3 In Debt upon an Obligation, conditioned that if a hip that was going 


ſuch a Voyage ſhould return, (the Perils of the Sea excepted) the Detend- 
Wk 191k ant ſhould 6. ſo much ; but if the Ship ſhould be ww Nothing, Ee. 
the Defendant pleaded, that the Ship did go on her Voyage, and, in her 
Return, ſuch a Day amiſſa fuit ; and it was adjudged a good Plea, thopz! 
It was not ſaid quod ami ſſa fuit periculy maris ; and the might be loſt by 
the Defendant's own Default: for the Plea is in the laſt Part of the Word 
of the Condition, which makes the Bond void, as well as if the Ship had 
returned, c. 1 


Lev. isa It has been adjudged, that to avoid Circuity of Action where there 


Jobrſon and are reciprocal Covenants in the ſame Deed, that one Covenant way be 
Carr. pleaded in Bar to another; as (5) in an Indenture of a Leaſe for Year: 
where the Covenant was that the Leſſee might ſubduR for Charges, and 
he pleaded this Covenant in Bar to an Action of Debt for the Rent, ard 


it was held good. 
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_ 
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But in 2 Mod. 309. it is ſaid, that reciproca cal godenants cannot * be Nod. zog. 

eaded one in Bar of another, and that in the aſſigning of a Breach of Co- Et oi x 

ent it is not neceſſary to aver Performance on the Plainnft's Side. 18 
f tred's Caſe. Cro. Jac-645- 3 Keb. 352. 3 Lev. 41 T, 42. Show 391. Dont 265. 


vet 95 If the preceding Caſe is not Law; 
, A\;wherea Writing was drawn in theſe Words, Jr is apreed that. . ſhall Sand. 319. 
1 to B. 1701- for his Land and Houſe, & c. the Mone, to be paid Mlore Cordage and 


lidſummer. In witneſs, &c. It was ſealed by both Parties; the ey = 274 
wt being paid at the Day, B. without making or tendering any Conveyance Sid. IX 
{his Land, brings, an AQion of Debt upon the Bill; reſolved, that it Raym. 183. 


iftion of Covenant againſt B. for not conveying the Land. _ 
do in an Action of Covenant the caſe was, A. Covenants with B. to Hil. 29 and 
ne him a good Leaſe of his Land and his cheep, and that B. ſhould have 30 Car. 2. 


lchael mas following; in an Action of Covenant for this Rent, B. pleads, ***"» ad- 
hat 4. refuſed to Leaſe the land before Michaelmas; & per totam Curiam,?" 
The plaintiff muſt have Judgment, for B. has his Remedy upon the Co- 
want of A. | 7 NED 
gut if there be a Covenant, that an Obligee ſhall not put the Bond *Pages52 
| Suit at any Time, ſuch covenant is pleadable in Bar as a Releaſe, be- 
eaſe in b ffect it is ſo ; but where the a is that it ſhall not be put aro 64. 
uit for a certain Time limited in the Deed, this is only a Covenant 7 Mr WTO 
ad for Breach thereof an Action is maintainable, but is not pleadable in 
rio the Bond, ® 1 1 8 : 
| SOR 15 EE dant cannot 
lad nil habet in Tenementis, or non demiſit, if the demiſe is by Indenture. 2 Vent 69. Co. Lit. 47. 
LR. z. Lev. 146. Nor traverſe the Demiſe. R. 2. Cro. 73. If the Defendant pleads nil 
n to Debt for Rent upon a Leaſe by Indenture, the Plaintiff may demur ; for the Eſtoppel ap- 
jus upon the Record. R. 1. Sal. 277. R. 3. Lev. 146. Otherwiſe if the Eſtoppel does not ap- 
+ for he ought by his Replication to ſhew the Eſppel, and rely thereon. R. 1. Sal. 277. 


7 


ourts, and their Juriſdiction in 
general. 

R the 1 underfianding the Nature and juriſdiction of Courts. 
It may be neceſſary io premiſe ſome Conſiderations concerning them 


por, before each particular Court comes to be treated of; and this 
8, and all do by conſidering, | OS, | „ Ge” 


W's The Nature and Original of our Courts, 
% WW and by what Authority conftitute, 175 D 


wwell brought. And in this Caſe it was ſaid, chat 4. might have an A 8 542. 


frewood upon his Land, and B. covenants to pay one Half Year's Rent at 2550 and 
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COURTS, A TEIA [JURISDICTION IN: GENERAL, 
D) Ot the A — 3 Perſons. exerci 
AJautiſdictton. | ing 
(C) Alhat determines their Jurisdieion and 
Authority. 536. 
D) Ot their Dibillon, and the Du 
ot one Court to another. 558. 


And herein. | 1 „ . 


FT x. In General, of the fevennl Kinds of Courts which 
_ exerciſe a Juriſdietion. {401 

2. Of ſuch as are of Record or not. 5 39. 

3. How inferior Courts muſt claim their Jeeviſdidtin 

© and herein of Pleading to the Juri ROTO. and de 

4 When Conuzance. 55 
Where it muſt appear chat Inferior Coutts hay 
10 Juriſdietion. 563. 


{£) Uthat is .incivental 10 all Courts in gent: 
3 ral. i 


* 8 5 
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Tigess3, 4a) Df the Pature and Driginal of our Courts 
and by what Authority conſtituted. 
Fans. 


Arch. 59, | LS; the Saxon Times, the Wittinghdm Mote + was the chief "ht 
230,245. the K ingdon!, where all Matters both Civil and Criinind!. and a}(s r 
Mirror, c. 5. lating to the Revenue, were debared and determined; but for Civil: 
| 705 7 Criminal Matters, it was only a Court in the hrſt Inſtance, for FaQs ariſ 
teme or Within the County where it ſate; but by way of Appeal from the Injuſ! 
ie aa. Of other Courts, it heard and determined C auſes from all other Countic 


Gemot, See 
$quire on . Angle-Spxen-Government 16 5. and U. 567. 


lamb. To this court were ſummoned the Earls of each County, and the 1. 
Arch. 239. of each Lect, and likewiſe Repreſentatives of "Towns, who were cv 
| by.the Burgeſtors of the Town, who appeared on the King's : urns 
Which iffoed once a year at leaſt ; and here new Laws were enabled, 
old ones repealed, after the Manner of our Parliaments. 
Maddox, But N, lliam the Conqueror cauſed the States to recognize hit, a 
c. 7. fearing that theſe Parliaments, conſiſting of Engliſimen. might pro 
| dangerous, be eſtabliſhed a conſtant Court in his own Hall, made up 
the cers of his Palace, and they tranſacted the Buſineſs both Ctimit 
and Civil, and pode the Matters of the Revenue; and as they farc 
the Hall 910 were a Cgort Criminal, and when up the Stairs a Court 
Revenue; the Civil Pleas they heard in either Court. 
Maddox, be Court conſiſted, 1. Of the Fubiciar, who preſided, and was cal 
c. 9. Capitalis Tuft. ciarius totius Anglie, and chiefly determined all Pleas Ci 
And Criminal, and was alſo the chief (Officer of State. 2. The Chancellor! 
armed al! ſeri and put the Seal to them, and aka the Cuflody there 


1 * 


COURTS, an» rutrs JURISDICTION ir SAA. 
both for Writs arid Patents. 3. The Trexfurer, before whom all Accounts 
were chiefly audired ; and he it was that freſided in Matters relating ro 
the Revenue. 4. The Conftable and Marſhal, to whom all Marters of 
Honour and of War and Peace were referred, to determine according to 
the Law of Nations and of Arms. 5. The Seneſchal or Stewurd. and Mar- 
jhal,, who determined the Quarrels and Diſputes between the King's me- 
nial Servants ; the Marſhal was alſo 16 keep the Prifoners, and take Care 
that no Indecency was commirred in the King's Houſe. 6. The Chamberlain, 
who was to-count the King's Money as it came in, and iſſued out of the 


| Treaſury. | | f 
This was the 2 Court of the Kingdom, where Juffice was ad- Maddox, | 
ere a 


minittered, and wh Macters of the higheſt Moment were tranſacted © % 


by the King himſelf and theſe Officers; yet, in ſome Cafes, of great Im- 


portance, as 3 the levying a new War, or raiſing an Eſcuage, moſt of 
the great Perſons that held in Capite were called, and then it was termed 
the Commune Concilium Regni, or the Parliament; to whichafterwards | 


the Repreſentatives of Boroughs that held in Capite were called. 


Towards the Norman Period, the Power of the Hiciar be came for - Maddox, 
midable, and in the Barons War was turned againſt the King; the King c 8. 
alſo found, that the Barons who held large Diſtricts, were likely to grow 
more and: more troubleſome to the Crown; for though in the Conqueror's 
Time, and for fome Reigns after the Conqueſt, they were kept in very 
good Subjection, the Norman and Engliſh Barons being a Balance for each 
other; yet Time wearing away the Piſtinction, and the Normans growing 
up Engliſh, they became fond of thofe Liberties and Privileges that the 
Engliſh had enjoyed in the Saxon Times ; hence it was neceſſary to intro- v 
duce a new Policy, and hence the Original of our Courts, as we have them 
at this Day in I/eflminſter-Hall. LL, 1 | 
Jo give Countenance to this new Erection and Diviſion of Courts, page 554 
(which was completed by E. 1.) as alſo that it might ſtill be ſeen, that all 
juſtice flowed from the King, the King himſelf (a) ſat in Perſon in the Maddox, 
Court of (S) King's Bench; and hence the Power of this Court, which it 8.19. fol. af. 
{till retains, of exerciſing a Super intendeney over other juriſdictions; but — wt 


though the e was ſometimes preſent, yet the Chief Juſtice gave the 94, & vid 


Rule, that the King might not decide in his own Cauſe, . lnſt. 24, 


25. 
( Speed 321. Rol. Abr. 535. Ed. 4. * and Rich. 3. + ſat there in Perſon. How. Med. Hiſt. Ang. 
131, 1 136. 6) Is ſtill ſuppoſed to have always the King himſelf in Perſon ſitting in it. Dyer 
187. pl. 6 Maddox 543. Crompton of Courts 758,—And hence every Procels in the King's 
vnch is made returnable before the King himſelf. 28 Aſſ. pl 52. | - 


FuthoweverthisRegulation might have been begun, or however it might 2 Inſt. 73. 
have been formerly, as'to the King's Sitting and Determining in Caules, he —_— 
it ſceins now agreed, That our Kings having delegated their whole judi- * 
cal Power to the Judges of their ſeveral Courts, they, by the long, conſtant. 
and uninterrupted. Uſage of many Ages, have now gained a known and 
ſtated Juriſdiction, regulated by certain and eſtabliſhed Rules, which aur 
Kings themſelves cannot make any Alteration in without an AQ of Parlia- 
ment. | 85 
But as the King is the Fountain of Juſtice, and the ſupreme Magiſtrate 5: P. ©: 54+ 
of the Kingdom, intruſted with the whole Executive Power of the Law, no 
to Court whatſoever can claim (c) any Juriſdiction, unleſs it ſome Way or p. C. 2. 
Cher derive it from the Crown. | 45 ( c) 6 
#4 | „ Ore u an 
certify, or try Baſtardy, without a writ from the King's T Courts, it is void; 
i ee Jarifd/Rion w/e theſe Kingdoms is A — and muſt be exer - 
died in che Mc naer the King has appointec. Rol. Abr. 361. 1 
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COURTS, anp; THER” JURISDICTION in: GEA L 


6. H.7.4.b. , But it is clearly agreed, that the King cannot give any Addition of ſuriſ. 
1 diction to an antient Court, but that all ſuch ( ourts muſt be holden in 
” * 225» fuch Manner, and proceed by ſuch Rules and in ſuch Caſes only as their 
6 Co. 11.b. known Uſage has limited and preſcribed ; and hence it followeth, thatthe 
12.a, Court of King's Bench cannot be authorized to determine a mere real Ai. 

on between Subject and Subject; ſo neither can the Court of Common 
| Pleas, to inquire of Treaſon or Felony. Ys PO | 
Ol 87 And it 1s faid, that the King is ſo far reſtrained by the antient Forms, 
Sid 338. in all Caſes of this Nature, that his grant of a (4) Judicial Office for Life, 
(4) That the which has been accuſtomed to be granted only at will, is void, 


Kingcannot 3 Sek | Hd 
grant a mere Spiritual Juriſdiction, as to ordain, inſtitute, c. to a Lay Perſon, nor can he exer. 


ciſe them himſelf ; but muſt adminiſter thoſe Laws by Biſhops, as he does the Common Law by 


Judges. Vide Co. Eliz. 249, 314. : 


AT Alſo Commiſſions to ſeize the Goods, and impriſon the Bodies. of all 
ST 1 Perſons who ſhall be notoriouſly ſuſpected of Felonies and Treſpaſſes, with- 
miſſion 3, out any Indictiment or other legal Proceſs againſt them, are illegal and void. 


13. 18 „ | 
Co. 30, 31. 2 Inſt. 478. A Commiſſion under the Great Seal to take J. N. a notorious Robber, 
and to ſeize his Lands and Goods, illegal. 2 Inſt. 54. 3 N 


And it is ſaid, that the King cannot grant any new Commiſſion whatſo- 


euer that is not warranted by ancient Precedents, however neceſſary it may | 
(% 41nft. ſeem, and conducive to the Public Good; and therefore (e) Commiſſions 


163-18E.3. to aſſay Weights and Meaſures, being of a new Invention, were condemn- 

1,4 ed by Parliament; and it is (F) Paid, that the King could not autho- 

Cf) aloft. rize Perſons to take Care of Rivers, and the Fiſhery therein, according to 

. 4718. the Method preſcribed by the Statute of Meſim. 2. cap. 47. before the 
- making of that Statute. Et e . 


1 
- 
x * 
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Tage sss (B) Df the Judges, and Perſons exerciſing a 
T1. joſe Jurisdictton.. 1 


; Fg ps x Ha King himſelf, though he be intruſted with the whole executive 
. 2 Inſt. 103. 1 Power of the Law, yet he cannot fit in Judginent in any Court but 
8 H.4-13.b. his Juſtice, and the Laws, muſt be adminiſtered according to the Power 
8. . 54. committed and diſtributed to his ſeveral Courts of Juſtice. 


Dalt:& 1. All Judges muſt derive their Authority from the Crown, by ſoine Com 


 _ mifſion warranted by Law; the Judges of Meſiminſter are (all, except the 
4Tals 26, £ hief juſtice of the King's Bench, who is created by Writ) appointed by 
76. to coti- Patent, and formerly held their places only during the King's Pleaſure, 
nue during but now for the greater Security of the Liberty of the Subject, by the 12 
good Beha- 13 U,. 3. c. 2. their Commiſſions are to be Quamdiu ſe bene Geſſerint ; bv! 
Vithſizng, upon the Addreſs of both Houſes of Parliament, it may be lawful to re. 
1 h 4 move then:. 535 - | 
g the . 
Demiſe of 5 5 5 e 
the Crown. By ſt. 1. G. 3. c. 23. f + This was z yery great Acquiſition to the SubjeR, and 
was the voluntary Act of his preſent Majeſty, 7. | | 
| And by the 27 H. 8. cap. 24. 8 is enacted, That no Perſon or Per- 
ſons of what Eſtate, Degree or Condition ſoever they be, ſhall have ary 
Power or Authority to make any Juſtices of Eyre, Juſtices of Aſſize, 
©+ Juſtices of Peace, or Juſtices of Gadl-Delivery, but that all ſuch Officer 


. 21; 
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COURTS and TIA JURISD:CTION in GENERAL. 


« and Miniſters ſhall be made by Letters Patent under the King's Great 
« Seal, in the Name, and by the Authority of the King's Highneſs, in all 
« Shires, (ounties Palatine, Wales, Ic. or any other his Dominions, &c.. 
« any Grants, Uſages, Allowance or AQ of Parliament to the contrary 
« notwithſtanding.” _ ER 135 FO 
As all Judges muſt derive their Authority from the Crown, by ſome Re. JH 
Commiſſion warranted by Law, they muſt alſo exerciſe it in a legal Manner, , ro. Car. 
and hold their C ourts in their proper Perſons for they cannot act by (a) 259. Cro. 
Deputy, nor any way transfer their Power to another, as the Judges of Eliz. 314. 
Fecelefiaſtical Courts may 655 85 ( - Bw . 
2 Town, unleſs the cuſtom allows, cannot make a Deputy; for this is a Judicicl Office. Vide 
Raym. 88. Lev. 125. Keb. 538, 639, 659. and the Title Office and Officers. | | 
But it ſeems, that regularly where there are divers Judges of a Court of 3 
Reco-d, the AQ of any one of them is effectual, eſpecially if their Com- the Autho- 
miſſion do not expreſsly require more. . | : 
| N 5 | cited. 
The Judges are bound by Oath to determine according to the known p;atheSta- 
Laws and antient Cuſtoms of the Realm ; and their Viv -3Dha mult be tutes 18 E. 
the Judicial Deciſions and Reſolutions of great Numbers of learned, wiſe 3+ © 1. 
and upright Judges, upon Variety of particular Facts and Caſes, and not 7? E. 3 Gts 
their own arbitrary Will and Pleaſure, or that of their Prince's. 7 | 
| FE ES | Dalt. 13. 
Put though they are to judge according to the ſettled and eſtabliſhed . ,, . 5 
. | a * rz. 
Rules and antient Cuſtoms of the Nation, approved for many Sueceſſions of 6, 21. 
Ages, yet are they freed from all Proſecutions for any Thing done by them 12 F.4. 18. 
in Court, which appears to have been an (5) Error of their judgment. = Tg 67 à. 
; „ alk. 397. 
(5) But where for wilful Corruption they have been complained of in the Sen-Ohambers F* ide 
Vaugh. 139. And may ſtill be called to an Account in Parliament. Hawk. P. C. 192. 12 Co. 24. 


Nor is a Judge, conſtituted by the King, and thereby ſtampt with his Vaugh. 138, 


Approbation, and to whom alone it belongs to judge of his Fitneſs, to 139: 
be reflected on, cenſured, defamed or villified with reſpect to his Ability, 
Varts, Fitneſs for his Place, Oc. for, if this were allowed, it would be 
impoſſible to keep in the People that Veneration of their Perſons and 
Submiſſion to their Judgments, without which it is impoſſible to execute 
the Laws with Vigour and Succeſs ; and hence all ſcandalous RefleQioas 


on the Judges of Weſiminſter Hall, are within the Statute of Scandal/um *Page; 55 / 


Magnatum. . 


No Perſon can be a Judge in his (e) own Cauſe, but the Chief Juſtice $H1.6.r9. b. 
of the Common Pleas may bring an Aion in that Court, but then the En- 2 Rol. Abr. 
try muſt be Special, viz. Placliu coram Johanne Blenc:aw milite, Sc. 91. 

Ng | > Salk. 398. 
„The Mayor of Hereford was laid by the Heels, for ſitting in JO in a Cauſe whin he 
DOE mo ry of the Plaintiff in Ejectment, though he by the Charter was ſole Judge of the 
ourt. Salk 396. | 1 3 5 


oy 


No Judge of any Court of Record is compellable to deliver his Opinion H. 7.26.2. 
defore-hand, in relation to any Queſtion which may afterwards comeJudi- 3 Ini. 29. 


* 


cially beſo * Forteſt. 
y before him ee 


5 By the 33 H. 8. cap. 24. it is enacted, That no Juſtice, nor other ge 126 
; Man learned in the Laws of this Realm, ſhall uſe nor exerciſe the Office 2. c. 27. 
ol Juſtice of Aſſiſe, within any County where the ſaid Juſtice was born; where'y 
; or doth inhabit, on Pain of 10-1, c. Provided the faid AR ſhall not this I. is 
" extend to wy Perfon who ſhall be Clerk of Aſſiſes, and Aſſociate to any repeal. d. 
a Juſtice of Aſſiſe; nor to any Mayor, Sheriff, Recorder, Steward, Bailiff, 
a duitor or other Officer, being born or dwelling within any City, Borough 

or Town within this Realm of England, &c nor to Juſtices of either 

| 5 + Kench 


rities there 


2. 4 Inſt. 88. 
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COURTS, p r JURISDICTION z NAA. 
* Bench ſot taking, hearing, or determining Aſſiſes in the one Bench or 
| * the other; nor to the Juſtices, Juſtice Clerks or Clerk of Aſſiſes in the 


| 1 e — : 1 1 » 1 „* — 


— — 


E () What Determines their Jurisdiction and 
| 2 2 I has been determined, that at Common Law the Patents of the Judges, 
V Ce. 30. 3. 1 (0) Sheriffs, Eſcheators,Commilſioners of Oyer and TerminerGaol-Deli- 
Cro. Car. 1, very, and of the Peace, · and pf the Attorney General, are determined 
2. N. Bendl. the Death of the King, in whoſe Name they are made. But ſee infra. 


05 Byt the Office of a Sheriff, in ſuch Places where he is choſan by a Corporation, having by its 


1 — — — — 
— — 


| - — Nor the Authority of a Coroner or Verderor. Dalſ. 15. Dyer 165. 2 Inſt. 175. 1 Lev. 120, 
Nor does any Corporation Officer, who by the Charter is inveſted with Judicial Authority, 
loſe it by ſuch Demiſe. 2 Hawk. P. C. 3. rs 


\ 


Baut to prevent the Diſorders and other Inconveniencies which may hap. 
pen upon the Death of a King, from the Want of Perſons armed with com- 
1 petent Authority to execute the Laws before the Succeſſor can have Time 
g do appoint others ; by the 9 8. £9 M. cap. 27. it is enacted. That 
; "See 2 Stra. no Commiſſion either Civil or Military ſhall ceaſe, determine or be 
' 782,843- void, by Reaſon of the Death and Demiſe of his ſaid late Majeſty, or 
| * of any. of his Heirs or Sncceſſors, Kings or Queens of this Realm, but 
| that every ſuch Commiſſion ſhall be, continue and remain in full Force 
Nu and Virtue ſor the Space ofſix Months next after any ſuch Death or De- 
m © miſe, unleſs in the mean Time ſuperſeded, determined or made void, 
1 td * the next and immediate Succeſſor, ro whom the Imperial Crown of this 
Th Realm, according to the Act of Settlement in the ſaid Statute before 
mentioned, is limited and appointed to go, remain or deſcend.” 
|  ®Pages57. And by the 1 Ann. cap. f. it is further enacted. That no Patent or 
| Grant of any Office or Employment either Civil or Military hereeſter 


* Demiſe of any King or Queen of this Realm; but that every ſuch Patent 

. or grant ſhall be, continue and remain in full Fore for fix Months next 

* aſter any ſuch Death or Demiſe, unleſs in the mean Time ſuperſeded, 

1 determined or made void by the next immediate dueceſſor, to whom 
= 0 the Crovyn is limited and appointed to go, remain or deſcend.” 

| | And it is further enacted by the ſame AQ, © That no Commiſſion of 

| Aſſiſe, Oyer and Terminer, General Gaol-Delivery, or/of Aſſociation, 

8 * Writ of Admittance, writ of Si non omnes, Writ of Aſſiſtance. or 

Commiſſion, of the Peace, ſhall be determined by the Death of any 

, « King or Queen of this Realm; but every ſuch Commiſſion and Wit 

=_— ' - . * ſhall be and continue in full Force for ſtx Months next enſuing. notwith- 

| -_ Ranging ſuch Demiſe, unleſs ſuperſeded or determined by the next Suc- 

5 * ceſſor; and alſo no Original Writ, Writ of Vi Privs, Commiſion, 


Equity, nor any Proceſs or Proceedings upon any Office or Inquiſition , 


* 


nd nor any Writ of Certiorari, or Habeas Corpus in any Matter or Cavuſe. 
b, either Criminal or Civil ; nor any Writ of Attachment, or Proceſs for 
Contempt. c. ſhall be determined, abated or diſcontinued by the 


* Demiſe of any King or Queen of this Realm, but every ſuch Writ, * 


Charter the Inheritance of the Office, does not determine by the Demiſe of the King. 7 Co. zo.b, 


* to be made, ſhall ceaſe, determine or be void, by Reaſon of the Death or 


* Proceſs or Proceedings whatſoever, in, or iſſuing opt of any Court of 
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COURTS, and TA NIX IURISDICTION 1x gzntzst. 


- / a l . 
« ſhall remain in full Force, to be proceeded upon as if ſuch King or 


And now 
by the Stat. 


1 Geo. 3. 0 23. the Judges are to continue Auring good Behaviour, notwithſtanding the Demiſe | 


ef the Crown, as obſerved before. > 
it a judge of the Common Pleas is made a judge of the King's Bench, Os. Ga 
by this the nferior Authority is determined; for it would be impertinent 128. 8. C. 


gr him to reverſe his own Judgment, which otherwiſe he might do upon cited and F = 


1 Writ of Error. Re 3 Ha, . 
The Authority of Juſtices in Eyre Oyer and Terminer, Ac. is (a) de- yyer 135 
ermined by (% the King's Bench ſittting in the ſame County. 4 Inſt. 73. 
„ a 5 8 „„ 
% Their Authority, hot ſuſpended by Writ of Super/rdeas, which is grantable on Proof that . 


00 :Hon was unduly obtained, wide Reg. 124, 125. 12 Al. 21+ 4 Inſt. 163. „ 


miſſion 10. l 1 2 : 1 9 7 3 | 


a — 2 


. ̃ bo ado Bi, Gita 'F. 


A Tx 


{ Bro. is Acc. if Proclamation is made, of the caming of the Xing's Beach, 


Ifa Commiſſion is made to Judges of Aſliſe, and after the King makes Kelw.1 16. 
ether Judges of Aſſiſe in the ſame County, (c) by this the firſt Commiſſion ( c) ___ 
i nut determined, but they may proceed thereupon (4) till Notice of the the Ig 
econd ; and they are not bound to take Notice of a Yroclamation there- and Notice 
Ain the County, far the Law hath not provided that any ſuch Proclama- of the ſe- 
tion thereof ſhould be made- | | | ; cond Com- 
| 8 = 128 miſſion tlie 
5 1 WES, firſt is deter- 
nined, and what ſhall be ſufficient Notice, vide Leon. 250. Godb. 106. 34 Aſſ. 8. Bro. Com- 
miſion 144 Moor 186. pl. 333. H. P. C. 162. 4 loſt. 4656. Dyer 355. p. 36-——And yet the 
Proceedings fhall not he diſcontinued, vide the Statutes of It H. 6. c. 6. and 1 E. 6. c. 3. and 2 
Hawk. P. C. 18. () The old Sheriff may act till the new Patent is ſhewn him, ſo that he may 
tare Notice of his Diſcharge. Cro. Eliz. 12, 440. Moor 186. pl. 353. 4 Inſt, 65. 8. P. cot. 
Zut Juſtices of the Peace left out of the new Commiſſion, muſt take Notice thereof after Publi- 
cation of the new Commiſſion at the next Seſſions. Moor 187. 4 Inſt. 165. 8. P. th 


If the Juſtices hold a Seſſion without adjourning it, and the Commiſſion Crom. Jur. 
hath no Time limited for its Continuance, as where it-is.appoinred ro H $25. 
vice only, there Authority is determined; but if the Commiſſion be granted H. P. C. 
fora ceriain Time. or guamdiu nobis placuerit, as it does not neceſſarily re- 165. Ball. 
uire any Adjournment, if the Court holden by Virtue of ſuch Commiſ- 24. Dyer 
fn break up without any Adjournment, or upon a void one, as being 205. Leon. 
made without the Conſent of the Majority of the Commiſſioners ; yet it 270. 
may be holden again on à new Summons. = 


"# 


® It was (e) formerly holden, that by the Juſtice's Acceptance of any *Page 538 8 


tew Name of Dignity, the Commiſſion was determined; but this is re- (e Bro. 
nedied by 1 E. 6, cap. 7. by which it is enaQed, ©* That if any Perſan, Commiſſion 
4 being in any of the King's Commiſſions whatſoever, ſhall fortune to be 4» 22. 
" made or created Duke, Archbifhop, Marquiſe, Earl, Viſcount, Baron, 
" Biſhop, (/) Knight, Juſtice of the one Bench or of the other, or Ser- (/ But it 
jeant at Law, or ( 8 ) Sheriff, yet that notwithſtanding he ſhall remain hath been 
"Commiſſioner, &. „„ | On; 

_dity Baron ich hath created ſince that Statute, be within the Ee 3 5 
Le . e l de il. , J. No Nee bolng f hal 
ererciſe the Office of Juſtice of the Peace. | ; 38 

y the 2 FB. & M. cap. 18. a new Commiſſion of the Peace, or 
5 all tak Hr the 838 Dc. ſhall not ſuperſede a former (on- 
"miſſion for a City or Iown Corporate being no County.“ 
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COURTS, « AND wenn, JURSDICTION. IN LOTS 


4 g ® Ot their Diviſion, a and the Subordinaton 
5 5 ok one Court to another: ; And herein, | 


n 10 a the” general, of the ſeveral Kinds 0 Cours which h 2 

4 3 

| , 2 4 HE 3 5 Divifon . hs our Corres þ is, into Th as are of Record 
Hale's or not; thoſe of Record are agUn divided into.ſuch as are Supreme 


* 8 or Inferiar. | 
nale, An. The Supreme Court of this Kingdom i is the High Court of Parliament n 
—_—— conſi iſting of the King, Lords, and Commons, who are inveſted with ; -# 
Eeind of Qmnipotency in making new Laws, repealing and reviving ole I 
| ones; and it is on the right Ballance of thefe three depends the Well - 
3 being. and indeed the very Being of 0 our Conſtĩtution. 1 
Hale's An. Superior Courtsof Record are again, t thofe that are more Principal or a 
36. leſs Principal ; the more Principal ones are the Lords Houſe in Parlia 
ment. the Chancery, King's Bench, Common Pleas, and Exchequer; and 
by Hale, ſuch as are the Juſtices Irinerant ad communia Placita & oa Pl; tt 
cita Foreſt. bey 
ths An. The ſeſs Principal ones are ſuch as are held by Conimiffion af Guol-De 3 
30% * livery, Oyer and Terminer, Aſſiſe, Nift Prius, &c. by Cuſtom or Charter B 
as the Courts of the Counties Palatine of Lancaſter; Cheſter, Durham, o hos 
by Virtue of Act of Parliament, and the King's Commiſſion, as the Court qi 
;7 of Sewers, Juſtices of the Peace. Oc. A 
| Hale's 4. The Inferior Courts of Record, as ordinarily ſo called, are. Corporai "IF 
„ on Courts, Courts Leet. and Sheriff's Torn, & c. 75 
Courts not of Record are the Courts Baron, County Courts, Hundred d 
* + Courts, Br... (ou 
N 1 Alſo the Admiralty, and Eccleſiaſtical Courts, which are noe ben. oF; 
ralty and of Record, but derive their Authority from the Crown, and are ſubje 1 
Eceleſiaſti- to the Controul of the King's e Courts, when LINE © exceed thei "FP 
cal Courts. Juriſdiction“ . we | 
see Note | ; 
5 = rg next All theſe are bounded and nin 8 certain Laws and ſtated 
Hale's An, Rules, to which, in all their Proceedings and Judicial Determigarions 7 
35. they muſt ſquare themlclves. 11 
"#Pages59 And here it may be proper to obſerve, that where a Statute prohibirs 4 
| 2 Thing. and appoints that the Offence ſhall be heard and determined in . = 
Dyer 236. any of the King's Courts of Record, it ean be proceeded againſt (a) on) ha: 
Ce. 19.b. in one of the urs of Weſiminſter- Hall. becauſe thoſe being the Highett 4 : 
Cro. Jae. Courts of Record, 5 be intended __ to be 8 2 of mon. ex- ny 
538. what 
Cro. Eliz. cellentiam. | Fl | | | 4 
737. Oro, 8 by b 
Car. 146. 2 Hales P. C. 29. 2 Bl. FR 306 (Them Rep. 3 1025 ee ur. 132. Salk 1; . 
(a But that on a Statute ſo worded, the Proſecution oy be in any Court o Le ang Torii , latin 
A e es e | 3 | whic 
: 4 i ler, ( 
Ag. 2. Of ſuch as are of Record, or not. | bas 
a IS ö f / | Ring 
Oo. Lit. 17. "FE Court of Record | is the King $ 3 chough the Profits may be bot | 
8 co. 38. b. another's ; if the Judges of ſuch Court err, a: Writ of Error -lies: th* 
2 Lev. 92. Truth of its Records ſhall be tried by the Records themſelves, and there 
17 25 ſhall be no Averment againſt the Truth of the Matter recorded. * 
260. . All ſuch Courts are created (5) by Act ot Parliament, L etters Patent f 3 
le) Salk, ö and (c) every Court 0 baving Power given it io Fine an . 


200. pl. E Imprifon, 


, ; 


— 


A | 


' COURTS any TAN JURISDICTION ty crxnerat. 

Impriſon, is thereby (d) made a Court of Record; the Proceedings of , 
vhich can only be removed by Writ of Error of Certiorari. Id. Raym. 

15 eas Ss 213, 282, 

464. (d The Leets and Torns are the King's Courts, and of Record. 2 Inſt. 143. 4 inſt. 26 3. 
Hetl, 62. 8. P. — But neither the Admiralty nor Eccleſiaſtical Courts are of Record. Rol. Abr 
(11, Vide poſt of theſe Qourts.— Nor the Eugliſo Court in Chancery proceeding by Subpena. 37 H. 
6.14. 1 Rol. Abr. 327. Nor the County Eourt. Co. Lit. 117. b. 2 Inſt. 380. 4 Inſt. 264. 
Though Plex held there by Juftices. 2 Inſt. 140, 312. 6 Co. 11. b.—Nor the Hundred Court. 
Co. Lit. 117. 2 Inſt. 143. 4 Inſt. 264;—Nor the Court Baron. Co, Lit. 117. 2 Inſt. 143-4 Inſt. 
164,—The Proceedings thereof may be denied, and tried by a Jury, and a Writ of falſe Judg- 
ment, not of Error, lies on their judgments. Co. Lit- 117. b. es 35 op 
A Court, that is not of Record, cannot impoſe any Fine on an Offender, Co.Lit.117. 

nor award a Capias againſt him, nor hold Plea of Debt or Treſpaſs, if the b. 260. a. 
hebt or Damages amount to 40s. nor of a Treſpaſs done wi & armis, ? Inſt. 317, 
though the Damages are laid to be under 4b. ö of PE. 
Alſo by the Statute of (e) Guceſter, the Superior Courts ſhall not hold ( Made 6 
Plea of any (F) Treſpaſs under the Value of 408.1 VF 


. 


| 8 | (/)Treſpaſ® 
is put but for an Example for Debt, Detinue, Covenant and the like. 2 loſt. 317. 


gut where the Damages are laid at 408. or upwards, the ſuperior Courts hold Plea, nor can 
they ſtay the Proceedings on any Suggeſtien of the Defendants, that the Damages do not amount 
to 408. for the Quantum of Damages is to be aſſeſſed by z Jury. n 


15 ; 8 * 
But the Superior Courts may hold Plea of Treſpaſs, c. though under 2 lu. 311. 


jos. relating to the Freehold, as Detinue for Charters, fc. or '[reſpaſs 
ol armis. „ l 1 . 
As where in Treſpaſs by Way of Original, the Plaiatiff declared, That Carch. 108. 
the Defendant vi & armis clauſum ſuum apud H. fregit, and concluded Lambert and 
ad demnum ipſius 208. and upon Demurrer it was held well enough; for Th»rfon. 
thisbeing done wi & armis, if it could not be puniſhed in the Superior 3 Med. 278. 
Court, it could not be puniſhed at all, for an luferior Court cannot aſſeſs 4 Inf 1 
(Fine, Gilh, Ed. 


Rep. 195 to 199. 8 Mod. 371. 10 Mod. 133, 217, 2757 41 Mod. 198. pl. 14 12 Mod. 


1, 519. Ld. Raye. 395, 566. Stra. 192, 2 Stra. 1130, 1168, 


3. How Inferior Courts muſt claim their Juriſdiction ; and herein of 
pleading to the Juriſdiction, and demanding Conuzance. 


The Courts of Woftmin/ler are the Superior Courts of the Kingdom, Carth. 
nd have a Superinrendency over all other Courts by Prohibition, if they 12. 
aceed their juriſdiction, or Writs of Error, and falſe [Judgment of their 
Proceedings ; and every Thing is ſuppoſed to be done within their Juriſ- 
(Aion. unleſs the contrary eſpecially appears; on the other Hand, no- 
ing ſhall he intended within the Juriſdiction of an Inferior Court, but | 
What is expreſsly alledged. dc. | Cade, 
In all tranſitory Actions they have a JuriſdiQtion; unleſs the Plaintiff *Page 560 
V bis Declaration (g) ſhews, that the Action accrued within a County Pa -- 
wine ; or if it be between the Scholars of Oxford and Cambridge, in ©, 
wich Caſe the Univerſity hall have ( 'onuzance ; becauſe by their Char- Sid. 103; & 
ter, confirmed by Act of Parliament, they have juriſdiction over the Per- g) But the 
lns of their Scholars; and though an Inferior Court might have deter- Defendant 
Lined ĩt. yet the Superior Court, being once poſſeſſed gf tbe A Aion, can: muſt Scar 
Mt be (0) hindered from proceeding. LE ies „„ wo bee £0 = 
= | In Advantage 
| | | of it in Ar- 
ft of Judgment. Carth. 11. Nor can he take Advantage of it by Way of Demurrer, but 1auſt 
to the Juriſdiction ef the Court. Carth. 354, 355- ( It was moved for an Attach- 
nent againſt the Regiſter and Commiſſioners of the Court of Requeſts, called the Court of Con- 
Vence. confirmed by the Act 3 Jac, I. c. 15. Becauſe that where J. S. had brougbt Debt upon an 
„„ 9997 ö; 
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Aut. 224. In Loesl Actions Inferior Courts have a Juriſdiction, but here a Differ. 
a ence muſt be obſerved as to the Manner of claiming it ; for as to the 


1 principal Courts of this Kind. and into which Brevia Domini Regis non 1 
(s) 33 curyunt, as the Counties Palatine, they may (c) plead their JuriſdiQion 
Ae bei When intrenched upon by the Superior Courts. © be 
0 D Manor may be pleaded. Herne's Pleader 7, 381. Hanf. 103. Tho. 2. Raſt, 419.—80 Kel 
may the JuriſdiQtion of the Cinque Porti. 4 Inſt, 224. But vide Carth. 109. . For it is there 
faid to be ſuch a F,anchiſe as EA; and there reſolved, that Ely being no County Palatine, but 
only a Royal Franchiſe, the Defendant cannot plead to the Juriſdiction of a Superior Court, but Y 
muſt demand Conuzance.—And Note, That where ever the Defendant can plead to the Juriſdic. 8 
tion of the Courts at Mg inftor, there the Franchiſe may demand Conuzance; but not vice verſa, and 
Rol. Abr. But where a Franchiſe, either by Letters Patent or Preſcription, hath vi 
489, 490+ a Privilege of holding Pleas within their Juriſdiction, if the Court at f 
Mie ſininſter intrench on their Privileges, they muſt demand (4) Conuzance, 15 
(4) There that is, deſire that the Cauſe may be determined before them; for the De- 1 
pa 2 fendant cannot plead it to the Juriſdiction; and the Reaſon is, becauſe of. 8 
| e when a Defendant is arreſted by the King's Writ, within a Juriſdiction in B 
7. Tenerse Where the King's Writ doth not run, he is not legally convened ; and fr i 
Placita, therefore may plead it to the juriſdiction; but the creating a new Fran- 
which does ghiſe does not hinder the Writ from being made out as before, nor the gra 
vpt ouſt an- Courts above from having the ſame juriſdiction over the Cauſe, but grants i*s 
er che Ju. JuriſdiQion to the Lord of the Liberty; and whenever the King's Cours i!" 
riſdiction, intrench on his Juriſdiction, he may make his Claim, and demand thatthe If 
but only Cauſe be determined before hun. . „„ bey 
creates a F 15 1 i u the 
concurrent one. 2. Cognitio Placitorum ; when the Plea is commenced in one Court, of which the De 
.  Conuzance belongs to another. 3. A Conuzance with an excluſive Juriſdiction; as that no other ir 
Court ſhall held Plea, U. Hard. 509, 5 10. | 125 N A 
/ | | * ffs. | SD ; 1 0 
 ,2 Inſt. 140. No Court can demand it unleſs it be of Record, and of a Plea of Re- be 
Co. Lit. 117. cord ; becauſe all Courts of Record are the King's, though another may 90 
have the Profits of them; ſo that although the Cauſe goes out of the /e. 
King's Courts at Weftmin/ter, vet it goes to another of the King's C ourts, dight 
10 which he has granted the Privilege of determining the Cauſes ariſing : 
within a limited JuriſdiQion ; but it is below the Dignity of the King's ag 
Court to part with any Cauſe to another's Court, ſuch as the County * 
„„ Cauds, ove... 1 5 f a 
Delf 12. Alſo where a Franchiſe cannot give a Remedy, and there would be aſt. , 
* Abr. Failure of Juſtice, they ſhall not have Conuzance, although the Action ne 
„ accrued within their Juriſdiftion. EET Þ 
*Pages61 * As in (e) a Quare Impedit, becauſe they cannot ſend a Writ to the ig 
„ ſhop, nor in (/) Replevin, becauſe if the Plaintiff be nonſuited, a ſecond 
(e) 44 E. z. ++ Anna ſhall be granted, which the Franchiſe cannot do. Con 
F * ' 2 8 | 2 be 
Bro Conuzance 13. 8. C. 46 E. 3. 73. Dalf. 12. Co. Lit. 134. b. S. P. (J) 38 E. 3. 3k .. 
. Conuzance is not grantable, becauſe the Original Writ of Replevin is in Nature of a 2270 Wition 
and not returnable, and in a Fuficies no Conuzance can be demanded, becauſe none can de al 
C-nuzance but he that hatha Court of Record; but the County Court, though the Plea is holde T 
by Fufticier, is no Court of Record, and if the Sheriff ſhould grant the Conuzance, he cou 1 1 
not award a Re-ſummons. 2 Inſt. 140. Bro. Conuzance 4, 23. | 5 * 
e e ROO e e | low el 
Obligation of rol. for Payment of gl. in B. R. againſt a Freeman of London; who after cited i to q 
Plaintiff in the Court of Conſcience, ſurmiſing that leſs than 488. was due, and the Plaintiff ap But t. 
peared, there and ſhewed the Obligation; notwithſtanding, the Commiſſioners there, upon Allegati Plair 
on of the Defendant, that leſs than gos. was due, ordered the Plaintiff to accept it, and ſtay Pro Yor t 
ceedings in B. R. which he refuſing, the Commiſſioners ordered the Regiſter to keep the Obb TR: 
gation, ſo that the Plaintiff could not proceed ; upon which Matter the Court granted an Aer 
tachment againſt.the Commiſſioners and Regiſter; for that Court cannot any Way prohibit « le Co 


- tay the Proceedings in a ſuperior Court. Mich. 27 Car. 2. in J. R. 3 Keb. 533: S. C. il: 
ported. ö N 730 5 ? 1 | | No 


1 
j 
\ | 


| COURTS AND THEIR JURISDICTION 1 GENERAL. | | | 
5 Nor in Waſte, becauſe by the Statute the Writ muſt iſſue out of the 1 H. 4, 5. 


the Chancery at Weſtminfler, and thoſe Writs are returnable inta the (c) King's Palſ. 12. 
non Courts there, and not into any Inferior Court. Gio Cor 
lon | | nuzance can 


he granted upon an Attaint, becauſe all Attaints per 23 H.8. c. 3. are to be takenbefore tha Ri 
in il, Bench, or before Juſtices of the Common Pleas, and in no other. Co. Lit. —— 
kelw. 210. N. Bendl. 99. : 8 | 8 


* Nor in Admeaſurement of Paſture, becauſe the Franchiſe eannot grant Dalf. 12. 
8 Writ de ſecunda ſuperonerat ione. 185 


80 if a Fine be removed out of a Franchiſe by Writ of Error in B. R. ge. | 
ud a Scire Facias iſſues out to have Execution, they ſhall not have Conu- Bro. Conu- 


unce; becauſe the King never parts with the Recards of his Court, and 2 | 


hath vithout it they can do no Right to the Party. | 
is at If a Borough have an antient Charter, by which it was granted to dem * 
wee, qiod nullus Burgenſis inhabitans infra Bus gum præd placit' wel implacitetur N. Bendl, 


De- 4 terris, tenementis, contractibus, c. within the Borough, elſewhere out 88. pF 134. 


auſe of, Sc. and the Mayor and Burgefſes of the faid Borough are impleaded 
Qion in Banco for Lands within their Borough, they ſhall not have Conuzance z 
; and for in this Action (4) the whole Body is impleaded, | (4)Sowhere 
Frans ET en | | Conuzance 


$granted to the Chancellor of the Univerſity, to hold Plea where Scholars or privileged Perſog 
1 this ſhall not extend to an Action againſt the Prefident and Scholars of a College. 
1 Mod. 163. 1 Ong | 


r the 
rants 
ourts | | ä ü 
at the If the King grants Maori, Ballivis & Juratis guingue Portuum, that 22 N. 7. 
they ſhall not be impleaded for Land or other Cauſe elſewhere than with- Kelw. 88, 
the faid Ports, yet in a Que Warrants, Ic. where the King is directly $90 
tParty, they ſhall not be impleaded there. 7 


If a Scholar of Oxford or Cambridge be ſued in Chancery for a Specific 
erformance of a Contract to leaſe Land in Middleſex, the Univerfity ſhall 


ch the 
o other 


of Re- 


vt have Conuzance, becauſe they cannot ſequeſter the Lands. DE. 
r may 50 in (e) Treſpaſs Prare clauſum fregit, & damnum, Ec. intravit in I it 4 
of the rd. Conuzance was denied to the Univerſity, becauſe the Freebold 253. 2 8 
*ourts, Might come in Queſtion. | 5 Crippi and 
ariſing & . 8 EEE _ Webb. | 
King's So for the ſame Reaſon it ſhall not be granted to them in Ejectment, though nothing but a 
Dounty Jem for Years be to be recovered. Lit. Rep. 252. Cro Car. 87, $8. S. P. adjudged. _ 


If an Action of ( f ) Treſpaſs be brought for a Trefpaſs done within a 24 AS. 83* 
ſrachiſe, againſt a Foreigner that hath nothing within the Franchiſe, Co- Rol. Abr. 
wance ſhall not be granted. (g) becauſe they cannot do Right to the 494+ (: 
ny, for they cannot ameſne a Stranger io anſwer who hath nothing Ow 
mia the Franchiſe, : e | Rol. 1 
; ; | „ 3 494+ (C 80 
Conſpiracy againſt two, for a Conſpiracy within a Franchiſe, of whom one is a Foreigner, 
& cannot have Conuzance, for the Action is intire. 22. ff. 83.—80 an Heir cannot he ſued 
zun an Obligation of his Anceſtor, within a Borough, where he hath not Aſſets within the Ja- 


*s * 


«tion of the Court. Rol. Abr. 494 Cro. Jac. 502. 2 Rol. Rep. 48. S. C. 


d be af 
Actio 


the Ri 
ſecond 


2. 3. 3 


ee | 
en an 


| holde . ; . . | . 4 

be cu they ſhall not have Conuzanee where there is a Failure of Juftice, *Pages62 
hall they not likewife where the Plaintiff is a rivileged Perſon in any Cro.Car.73. 
ide Superior Courts at Weſtminſter ; for it would he inconvenient, and Lit. Rep. 40, 


vn the Dignity of thofe Courts, that their Officers fhould be compel- el. 
© 0 quit their Attendance to obtain Juſtice in an Inferior Court. (4) 3 


cited the 
But the Wen being in (/) Cuſiod Mar in the King's Fench, or nuzance 30. 


intiff ap 


pany aintift's commencing a Suit in the Fxchequer on (i) a Duo minus, as U vide 
— ber o the King, are not ſuch Privileges as will ouſt an inferior ſu- Carth. 12. 
eden en: for they are now grown the common Methods of Suing in ( Bunt 
ohibit ae Courts. Ke. EP 505, 306. 
C. ill: _ | 3 2 Vent, 36 
24 2 | Nor Hard. 16g 
Not : N : « | 


. *COURTS, axp ven JURISDICTION tu esu. 


| Nor can they have Conuzanc ions \ 
Nor cantr Y e of ſuch Acti : : 
are. 
4 ? : ent. | 


- 


9 e an 

Action of Common Law is given agai | 

. one given againſt a Perſo | nh | 

NT EP et boys Cer ĩðͤ v 5 
(4 Sid. 10 3. As to the Manner o 1 3 Za his 
<p 103 ee of demanding it, (4) if it be by Attorney, che Lett bs 
yp Sr . 74 n in Ih and (e) if the "Rental de 8 wo 
ſaid, th a Charter Time out of Mind i <p 

* _ 5 there an Allowance muſt be pleaded before Juſtices in BY Y Preſcription, 4 
Attorney muſt be filed . / 5 5 133 . 

81 Loa | in Court, vide Dalſ. 2. P SS | be 
1, 87. Sid. 283, (c)g Co. 27. b. 28. a. 19 2 85 456. 25 Bendl. 233. pl. 262. Lan the 

Cue and ay harter, confirmed by Act "> | 5 
| Kachel, Oc. is granted to the fend ip Ph <a, Conuzance of Pleashh . 
adjudged. Chancellor, by his Deputy, may demand i . © e the Vice wit 
eee oi a Deputy himſelf, for a ( f ) Bailiff may 3 1 8 8 of! 
: ce An ä : 5 5 C m | 
E 5 upon Notice of the Patent, the Court ought to eee onuzance 56 
(e\ in fach But (g) a Plea to the juriſdictio | : Ju: 
Pi | | e Juriſdition muſt be put i ui 
r ag eee g BR by Attorney ee te e ee be . 

' | nowledges their ſuriſdicti pac ad 
—— as Coder hd fob ei. ſuriſdiction; for the Attorney is an Office AR 
fence, f we Plea muſt be ſuppoſed ey put in a Plea by an Officer of the Court, th i 
= e 3 | 1 b ed to be put in by Leave of the Court. 17 - 

UI Defence, as quando & ubi ; | i n 

, bi Cur C ; 6 
e ages g e e ee e ee 1 the Juriſdiction. Co. Lit. 197. b. be 
muſt be Fache, Demeſne is pleaded. Dyer 270 in Mar i q LE OA 365. Lutw. 46.—Excey 0 
ant appears me Imparlance, and the ſame Ferm che Wy dior a yo ev mewn ; 

28 ö until h : rit is returnable after the Defend 

a 4 — T r there ĩs no Cauſe in Court. Sid. 103. 6H. 7 5 # 

| . cre It 1 N ) 

. muſt appear that Inferior Courts have a Juriſdiction. by 

Rol. Abr. Inſerior Courts are bound 5 * 
eee Court ounded, in thei a ; 

{5 here within ſuch limited JuriſdiQion : aaa e * Cauſesaril . 
the Styl e forth their Auth 2 a nNeceuary for them to (th) 1d at 
Ss Cd. "ſhall be: ority; for, as hath been already obſerved ()) nothi We 
ea bo for is e ef ntended within the juriſdiction of an Inferior Court but wi nv 

- fort, 49g Aae Sly alledged to be ſo. ; 

5 40 AT jig 1 550 hold Plea by Preſcription, or by Letters Patent of the King. Rol-A 2 
16.7 8 — 5 Jas 2 p 2. Owen go. Noy 35. S. C. Cow p. 19. But ſor this 51 M 5 60 hs 

- Inferior Courtneed: "ebb 46. 2 Mod 197. Style 131.—But where the P = ae ſ 8 
eee ax Pais 752 e at large, but by way of Taliler proc ſſum: fuit. e est 3 NL s 
$2 ar $31 ton 0 p06 Kel Where hdmi WY 
®Pageg6 * Therefore 3 1 1 V Prot 
15 ; not on] 55 ele Action is brought on a (4) Promiſe in a Court bel — 
. 71 e Promiſe, but the Conſilleration muſt be alledged to ariſe wit di 

Rol. Abr. not. b erlor quriſdiction; for a Debtor, who has contracted a Debt de Caf 

348, 46. e; y coming into the Limits of ſuc iſdicti ; x | dubj 
Sev thority to h h Juriſdiction, give ſuch Court A je 
omg Pete 7 1 old Plea thereof; nor is it ſufficient to alledgethe Cauſe of A Cour 
| me * my in.the Juriſdiction of the Court but it muſt be proved upon i — 
(0 An Infe- 1 2 5 if the Plaintiff proves a Conſideration out of _ JuriſdiQic -ny 
rior 3 may wa A Bin Te, and if it be, the Defendant's Counſe] Wis 
canndt held may propoſe a Bill of Exceptions, a ions Fc 
Plea of an Judgment will appear to be e e DYES Faceprett 1 f 
Obligation, . 5 | ; be ur 
8 1 | 4 his 1 
231. 5 ee bene, e, 5 * it FANS not made within the Iuriſdiction of the Court- al wh 
3 1 Juriſdiction, and if ſuch Plea berefuſed,an Attachwen!! 7 

0 : 8 1 
|; . 


— 


j 


— 
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COURTS, and nE JURISDICTION IN GENERAL = 
But here a Piſtinction muſt be obſerved between Counties Palatine, and Saund. 74. 


Ul 5 ocher Incerior Courts; for a County Palatine 1s a general Court for all the ae 8 | 
Z cubje&ts of the Palatinate, and not merely for the Cauſes ariſing within that; _ = ; 
Admi palatinate; for if a Debtor goes from a Foreign County into a Palatinate, 2 | 


his Obligations go along with him, as much as if he went from one King- 8. C. 
7 dom into another; and if it were otherwiſe, a Palatinate Juriſdiction 
Lette would be a Shelter and Ahylum to Debtors ; for no Proceſs but the ſu- 
de de preme Prerogative Proceſs runs there; and therefore it is determined, 
prion, that though the Cauſe of Action be out of the Palaticate, yet if the Party 

be a Subject of that Palatinare, as he is by coming into that Dominion, that 


Ide Action there may be brought againſt him. | „„ 
In an Action upon the Caſe in the Court of Launce/lon in Cornubia, if Rol. Abr. 
8 the Plaintiff declares, That whereas he was an Attorney of the Hundred _ ; 5 A 
Pleas Court of Stratton in Cornub a, the Defendant having Communication? 
Vice with J. S. of the ſaid Office, of the Plaintiff, ſaid theſe ſcandalous Words 
cello of him within the Juriſdiftion of the ſaid Court of Launceſton, 1 hou art 


zance « Cheater, Qc. after Verdict for the Plaintiff, and Damages given, the 
ſudzment was reverſed upon a Writ of Error; for the Jury could not in- 
quire whether the Plaintiff was an Attorney of the Hundred Court or not, 


— * 8 — 2 2 : x l % mu — = Me ie ide Re I abs EEC Fe 2 ———— m 
- A p n 5 * = OS 1 n 5 > Gs Sd te — _ —_ 
0 | 8 7 i « MSG OR Ao IO g . 2 * n 
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Sid.65.S C. 


oh being out of their Juriſdiction; and this was the principal Cauſe of the 
10 Action. 8 Ny 5 ä 
Office If in the Marſhal's Court the Plaintiffdeclares, That in Conſideration Lev. 80. 
, thy the Flaintiff, at the Requeſt of the Defendant bad taken Pains to procure Ramſey and 

tina Leaſe of an Heuſe in Hallurn; the Defendant apud. S. infra jur, Athinſon,ad- hs 
| &c. promiſed to pay him 104, Tc. this is not ſufficient to intitle the Court ages, and a N 
7. b va juriſdiction; in as much as it does not appear, that Holborn, where 8 | *TY 
Excey the Houſe ſtands, is within the juriſdiction, and the Jury are not only to Marſtalſca * 
ae ry the Promiſe (e) but the Conſideration alſo. reverſed. 9 

7 


1225 e judgment uponan Agen Conſideration that the Plaintiff would ſolicit a Cauſe in Chancery, I 
5 reverſedfor Want of Juriſdiction. Vent. 28. tF vide Lev. 289. 1 Vent. 72. Where in Debt againſt an 7 
; Heir, if hepleadsRiens per diſcent,thePlaintiffmult reply Aſſets within the ſuriſdiction. Rol. Abr. 494. 8 
Poa. Iln an [ndebitatus Aſſumpfit for Money for a Cow fold, it mutt appear *Pageg564 » 
Yr that the Sale was within the Juriſdiction; for the being indebted there, i + 
L's toes not neceſſarily imply that the Sale was there, for he that is indebted Sid. 8). Fg 
Fo none Place is ſo in every Flace. | Raym. 76. 1 
W 35 f 35 | Lev. 96, OT 
' TOs, 137, 208, S. P Vent. 2, 243. 2 Lev. $7. Jones. 230. 8 P. 1 4 
0]. Aut. 229, 230. 2 Lev. 230. Raym. 185. Mod. 81. Fitzgib. 82, 314. 2 Vern. 484. Will. Kep. 1 
or 6.476. pl. 135. 9 Mod. gs. Io Mod. 166. 2 Inſt. 230. 2 Ld. Raym. 885. Keb. 940 —But 
g ech Piea muſt be put in Propria Perſona, and whilſt the Court is ſitting, an Oath mult be madeof \ 
Le Truth thereof. 6 Mod. 146. But vide Carth. 402. That a Plea to the Juriſdiction nerd 
| wit tot be on Oath, as a Foreign Plea muſt. Where upon the Statute of We/tminfler 1. c. 35.4 
v. | JT Prohibition will be granted. Salk. 201 .pl.5. 202. and by F. N. B 45, 46. 2 Rol. Abr.317. Though 
ebefendant by Plea admitsthe Juriſdiction, yet theSuperloi Court maygrant a Prohibition; but in 
be lo __ :Mod. 271, 272 Ce Meudyle and Stint, it is adjudged, That after Verdict and Judgment; no Pro- 
wii ibition lies; but there ſaid, That if any Matter appears in the Declaration, vhich ſneweth that the 
t d Cle of Action did not ariſe infra Juriſdictionem, a Prohibition may be granted atany Time; ſo ifthe 
rt A dubject Matter in the Declaration be not proper for the Judgment and Determination of ſuch 
FA Court ; or if the Defendant, who intended te plead to the Juriſdiction, is prevented by any Ar- 
0" tice, as by giving a ſhort Day, or by the Attorney's refuſing to plead it, Ne. or if his Plea be 
0 UT Þot accepted, or is over-ruled; in all theſe Caſes, a Prohibition will lie at any Time. 2 Mod. 
11Qid 273. Sid. 151, Vaugh 406. 10 Mod. 127. to 440. Ld. Raym. 211, 346. 2 Ld. Raym ,335,— 
aſc! Vhere Trover, Treſpaſs, or Falſe Impriſonment hes. 22 E. 4. 31. 10 H. 6. 13. As where in an 


ns Alion of Falſe Impriſonment, the Defendant juſtified the apprehending of the Plaintiff by Vir» 
tie of a Parol Command, and the Preſcription being, that it muſt be by Precept (which muit 
te underſtood in Writing) the Plaintiff had judgment. Hob. 63. But an Officer may proceed on 
lu Duty;and execute a Proceſs, though there be no Cauſe of Action, or though it aroſe out of 
the Jurildiction, unleſs the contrary appears to him. Salk. 202,—— That no AR n will lie for 

. 20 king in a Court that has not Iuriſdiction. Carth. 189, 190. 


21 {By 4 Ann. c. 16. f. 11. no dilatory Plea is to be received without Affidavit of the Truth, and 
te Albdavit muſt ſtate that the Plea is trus in Subſtance, - VVV 


- In 


8. C. Dru: Part of the Cauſe ariſe; within the Inferior juriſdiction, and Part without 
and Bezre, the Inferior Court ought not to hold Plea. | | 


Lev. 69. | | | 3 
Salk. 404. Pl. 1, 2. 8. P. For the Lofs of Marriage is the Giſt of the Action, & vid: Sid. 342 
Lev. 154. Ld. Raym. 795. Keb. 798, 837. March 48. : 


a ul Abr. But if in an Action upon the Caſe in the Court of Bath, in Com Ke 
1 ee et, the Plaintiff declares, That he was a Taylor, and that he uſed the {aid 
Ero. Car. Art ſor ſeveral Perſons inhabiti ng tam infra Civitatem predid, quam al 
. infra Regrum Ange, and the Defendant to ſcandalize him in his fi 
Jones 450. Art, faid theſe Words of him: Thou haft ſtole as much Cloth out of | 
8 Suit am Chak which thou madeft for me, as did make thy Wife a Waiſlcoa 


1 y which he loſt his Cuſtomers; the Action lies in that Court, notwit eur 
ſtanding the Allegation guam alibi infra Regnum Angliæ, for that is onl the 


Matter in Aggravation of Damages. 5 
Sid. 181, So if in the Court of H. the Plaintiff declares, that he lent his Horſe: 
180. l. for the Defendant to ride to B. and that the Defendant aſſumed at 
Vent. 72. to re-deliver him, this is well enough; for it is not the Riding, but thi 
133535 . ee which is the Cauſe of the Action. | | 
balk. e. 88 in a Writ of Error of a judgment in che Palace Court, in an Adic 
pl. 1. on the Caſe, wherein the Plaintiff declared, that ſach a Day, in ſuch a? 
ald: Raym- riſh in the County of Middleſex, he delivered to the Defendant (being a 
795» 96. Inn-keeper) a Gelding. ſafely to be kept in his Inn, and thut he ſufferet 
| 8 him to be taken out of his Stable, and rid ſo ĩumoderately that the Geldin 
3 3. Was ſpoiled ;*and it was objected as Error; that the Riding did not ap 
. pear to be within the juriſdiction of thg Marſhal's Court; but per Cur 
Mod. 5. In- Actions in Inferior Courts, it is neceſſary that every Part of that 
pl. 1. which is the Giſt of the Action, ſhould appear to be within their Juri 
diction; otherwiſe of ſuch Matters as are inſerted only for Aggravatic 
of Damages, and might be omitted; and yet the Action remains as in th 
Caſe ; and therefore the Judgment was affirmed. 


_ * . 
* a 4 


6. a Re I * " _ — 
1 * o 


| WPageg6s * E) What is incidental to all Courts in ge 


2 IF the King grants a Court by Letters Patent, to a Corporation of 
Rol. Abr. 1 Town to hold Pleas, £9c. in this (aſe, though there is nor any Clau 
in the Patent to make a Bailiff or Serjeant to (a) execute the Frocels of th 
„But they Court, and to return juries, yet it is incident to their Grant to do it ; { 


a BullifFeo othertways they cannot hold a Court. 


526. 


| Writs of Inquiry of Damages, without a Clauſe in the Patent for that Purpoſe, Rol. Abr. 5 ( 
Tide each Every Court of Record, as incident to it may injoin the People toke: 
Amato Silence, under a Pain, and impoſe reaſonable Fines, not only on fuct 
axe = ſhall be oonvicted before them of any Crime on a formal Profecurion, ® 
Rol. Abr. alſo on all ſuch as ſhall be guilry of any Contempt in the Face 1 
219. 5 | ; 8 ? rol 
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COURTS, AND xx In JURISDICTION 13303 
Court, as by givin 05 opprobrious Language to the judge, or obſtinate- 


1y refuſing to do their Duty as officers of the Court, and may immediate- 8 Co. 38. he 


11 Co. 43. b· 


ly order them into Cuſtody. 
| | Cro, Eliz. 


887. Sid 145. 0 (5) 5s was the Caſe of one Redding, who was convicted of tampering with 


3-dloc, one of the King's Witneſſes in the Popifſh Plot, and endea vouring to make Bealoe deny what 
before he had confirmed, concerning ſeveral great Perſons engaged in the Plot; for which he 


was adjudged to pay 1000l. to ſtand in the Pillory, and to be impriſoned for a Year; and this Con- 


niction being before Commiſſioners of Oyer and Terminer, of whom Sir Thomas Jones, and Sir 


William Dolben, Judges of B. R. were two; he afterwards, being ſet at Liberty, came intoB N. 


with an Information againſt all the Commiſſioners of Oyer and Terminer, and after having demand. 
ed the Juſtice of the Court, he ſaid, That Sir Thomas Fones, and Sir William Dolben, contrary to 
Magna Charte, the King's Qath, and their Oath, have ruined me; for which Words (a Record 


being preſently made of them) he was adjudged to be fined 5ool. and impriſoned till Payment 
of it, to find Surety for his good Behaviour for ſeven Years ; ad, being a Barriſter at Law, his 


Gown, by Order of Court, was pulled over his Ears by the Tipſtaff. 


The Courts of Record, as incident to them, have a Power of proted- Lamb. 403. 
ing from Arreſts, not only the Parties themſelves, but alſo all Witneſſes Lev. 159. 
endo & redeundo; for fince they are obliged to appear by the Proceſs of Prownl 15. 
the Court, it will be unreaſonable that any one ſhould be moleſted whilſt Raym 100, 


he is paying Obedience to ſuch Proceſs, ; lege 35. 
| - SF . 20 : Mod. 66, f 
: : 7 2 : s ; : . : 10 Mod. i 
| | | 7 845- 


Ll 


* Court of Parliament. _ »razes66 


(A) Of the Original and Antiquity of Parlia- 
ments, 566. | 3 ict 

(B) Ot the Perſons cf whom it conſiſts. 569. 

(C) Df the Manner ok their Summons and Af- 

5 571. Hog e 

(D) Ok Elections. 572. 


And herein. 2 1 
1. Of the Electors, and their Qualifications. 572. . 
2 Of the Elected, and their Qualifications. 576. - 
3. Of the Duty of returning Officers, and the Remedies 


againſt them. 579. 


(E) Of the Bethodof Paſſing Bills, 581. 

F) Df the Tontinuance, Adjournment, Proraga⸗ 

tion and Difolution of the Parliament. 582 

(G) Of the Jurildiction ofthe oule of Lords. 583. 
Of the Privileges of Members. Vide Tit. Privilcg?. 
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% Or the Original and Antiquity of Parliz 


co. dt. 70. x J 8 1 1 „ 
4 loft. 36. 2 trace out exactly the ee and Antiquity of the Supreme 


COURT-or PARLIAMENT. 


ments. 


Court of Parliament, whole tranſcendent juriſdiction, ſays my 
Lord Coke, is ſuch, that it maketh, enlargeth, diminiſherh, abrogateth 
repealeth, and reviveth Laws, Statutes, Acts and Ordinances concernin f 
Matters Eccleſiaſtical. Capital, Criminal, Common, Civil, Martial, Mz- 
ritime, &c. And io point out the ſeveral Alterations it met with, and 
how it came to be modelled into the Shape we fee it at this Day, ſeems 
indeed, if not impoſſible, a Work of the greateſt Difficulty ; but this 
Difficulty is not to be attributed to any peculiar Defe& in our Conſtituti- 
on, but only ta Time, the Loſs and Deſtruction of our Records, eſpecial- 
- ly in the Barons Wars; nor have the Prejudices and different Views, 
which conducted the Pens of thoſe who have written on this Subject, 
helped a little to obſcure and perplex the Matter. ES 
However, it appears by thoſe Lights which we have ſtill renniniag, 
and from the Inquiries and Reaſonings of our beſt Antiquaries, that there 
* hath always been ſomething of the ee of a Parliamentary Aſſembly, 
PAM: as antient as any Thing which we know of our Conſtitution, in which the 
Prynn's People ſhared with the Prince in the Legiſlative Power: This Aſſembly 
Rightaf the was ſometimes called Magnates Regni, omnes Regni Mobiles, Proceres & Fi- 
Commons les Regni, Univerfitas Regni, Communitas Regni, Diſcretio t9tius Regni, 


255 286 le Concilium Regni, && | 

* t Neale Tone epn, Oc. N Eh : f 

Pages67 in the Saxon Ti — 5 the general Court of the whole Kingdom was the Ret 

24 Wittingham Mote or Witenagemote, to which were ſummoned the Earls o the 

| ba ane L. each County, and the Lords of each Leet; and likewiſe (a) Repreſenta- Ni 

axon. 205. | Af FUE Rer 

Lamb. tives of Towns, who were choſen by the Burgeſſes of the Towns, and 

Arch. 35, appeared on the King's Summons ; this Court met once a Year at leaſt, the 

239, 245 · and generally twice, about Eafter and M.chaelmas. - Du 

Mirror, c. 5. | | ed 

ſect. 1. (a) Sir Robert Atlin ſays, That Spelman, Bede $:1den, and Camden, prove the Com the 

mons to be Part of this Court; but they do not prove, ſays he, that they were elected, or that Cor 

they conſiſted of Knights, Citizens and Burgeſſes. Sir Robert Athins of the Furiſtifion of Parlia 5 

ments, 25 In the Preface to Forteſcue, of abſolute and limited Monarchy, 5 B. it is ſaid, that b wh 
reading the Saxon Laws. and the Prefaces and Preambles to them, it will appear, that the Com 

mons of England, always in the Saxon Times, made Part of that Auguſt Aﬀembly.——Spelm Ml 

Gloſſ. verb Subſedium, the Commons attended in extraordinary Caſcs, as in granting of new Aid : 

and Taxes, as Danegelt, &'c. and Maddox, c. 7, 8, 9. agrees herein, and gives a full Account ob We 

thoſe Aids and Taxes, which he ſays were but ſeldom raiſed ; the King, in - thoſe Days, being g 

abundantly ſupplied by his Antient Demeſne Lands, Fines, Forfeitures, &c. 1 8 Pa 

EE Upon the coming in of William the Conqueror, every Perſon found | Cor 

Wright's Arms againſt him forfeited his whole Eſtate, in which he placed his Nor ale 

Tenures. „n; and be compelled all thoſe who were not in Arms againſt him, tc by 

take out Patents of their Lands to hold of himſelf ; and in order to this he ſen 

made a general Survey of the whole Kingdom, which was called Done, 3. 

Aay, and changed the Nature of the Tenvres, which in the Saxen Time 100 

was Allodial, into Feudal, to be holden of himſelf by Knights Service; 2nd and 

by this Means made the Property of their Eſtates depend on theirAlleg! a 

anee to him: And hence ic is, that all Lands are ſaid to be holden me the 

(3) in EA diately or immediately from the Crown. . bal 

board the The Baronies and Earldoms were antiently created by granting ſo man the 

Third's Knights Fees, vis. if the Grant conſiſted of 1 34 () Knights Fees, the A 

Time when Party was compellable to hold per Baroniam; and he that had re ry 

4 SB 42 - & % | Knig 4 "Bi 

to . 

then 
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Knights Fees, to hold as an Earl; but when thoſe Grants came to be loft the A 
by 1 1me, they held both their Honours and Eſtates by the Preſcriptive 75 % 3 NE 
Right of Poſſeſſion ; the Earls and Barons were wont to grant out Lands 5 i, ſup- 
to other Vaſſals, to do certain Duties, which depended on the Bounty pofed to 
and Agreement of the firſt Grantor z and from hence came all the Fruit have been 
of the Feudal Tenure, as Wardſhip, Marriage, Relief. c. but thoſe who Written, 
held immediately from the Crown, were called his Tenants in Cofite, e 3 
e 3 | f ught the 
and did Suit only to the King. | EO e 
| „ TOES Fe! NE : ſiſtance of a 
Knight could not be le's than 20l. per Annum, that of a Baron 400 Marks, and that oſ an Earlgoc!. 
But Se/d. Tit. Hon. is of Opinion, That there was no certain number of Knights Fees neceſſary to - 
make a Baron or Earl, but that they conſiſted of ſomany Knights Feesas werecontainedintheCharter. 
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Alſo William the Conqueror erected a new Court“, called Curia or Aula Of the ſeve- 
Regis, compoſed of his principal Officers of State ; to theſe when any ral Officers, 
Matter of Moment was in Agitation, as levying a new War, , an aud the 


Eſcuage, c. were called moſt of the, Barons. and chief Perſons who held 3 


in Copite, and they tranſacted all Buſineſs Civil and Criminal, and alſo that 8 in 
relating to the Revenue, and where the Great Court-Baron of the King- this Court, 
dom, where every Thing done therein, was ſaid to be done per concilium vide Mad-— 
kigni; it was in the Election of the King to ſummon which of his At- Gen, c. 8 
tendants he pleaſed to this Court; and ſuch Attendance being deemed a 553 8 
Purthen in former Days, the Barons were ſeldom called, eſpecially when 
they roſe to that Grandeur as to make ſuch a Concourle formidable to 
the King. ER, „ ; 
In ha great Aſſembly of Parliament, it ſeems plain, that in the firſt 

Reigns after the Conqueſt, the Commons of England were no Part, and 
therefore the Tenants in Antient Demeſne, who uſed to maintain the 
King's Table, and alſo thoſe who held by Burgage Tenure, as by certain 
Rent,“ ſetting out Ships in the Navy, &c. according to the Nature of *Page568 
their Patents, were wont upon any extraordinary Expedition, beſides the „ 
Duties of their Tenure, to grant an Aid to the King, which was demand- : 
ed of them by the Juſtices Itinerant; and which, if they refuſed to pay, Maddox 
the King, at the End of the Expedition, might, with the Advice and ax nes | 
Conſent of his Council, tallage them to a Tenth of all their Eſtate, but not table Re- 
to more; for none could be taxed ar Pleaſure but Villeins, and thoſe cord of the 
who held by baſe Tenure. a | Cityof La- 

| 5 5 | don's being 
tallaged, and alſo decimated for/ Non-payment ; and upon ſuch Decimation they were obligedts 
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ſwear to the Value of their Goods. Vide Ryley 516. 


The great Controverſy, with reſpect to the Original and Antiquity of 
Parliaments, relates chiefly to the Power and firſt Formation of a Hools of (a) Pais, sir 
Conumons after the Conqueſt. (a) Some have aſſerted that they have been Robert At- 
always Part of the antient Conſtitution, and that the Commons of England, kins s Pow- 
by their Repreſentatives, have always compoſed a Part of that Auguſt Aſ- _ ug 
ſembly ; (5) others hold, that the Houſe of Commons was formed 49 H. parlia- 
3- when the King had given a total Overthrow, at the Battle of Gve/ham, ments, 14. 
to Symon Mountford, Earl of Leige ſter, and the Barons that adhered to him; and others. 
and to derogate from the Power of the Commons, and to lay aſide Parli- % Camden 
wWents, a notion was propagated in King Charles the Second's Reign, that eee 
the firſt aroſe by the Art and Management of Son Mount ford, to be a er 
Rlance to the Crown and Peerage ; and that their firſt Inſtitution was of the Com- 
the Invention of a Rebel to ſerve a particular Purpoſe. . GW 

| | 8 Putt 0 
the Parliament, and as now elected, from the 39 H. 3. and ſays, he has it'ex fi antiquo * 
lore, but does not name his Author; and herein he is followed by Pryn, in his Plea for the 
Lords, 182, Dugdale, in his Orig Jur. 18.- Heylin's Life of Laud, 91. Brady, in his Anſwer 
0 Petit, 1.31, Ge. Sit Robert Fil, in his Frehoſders Grand Inqueſt, r84.and others, who think 
ttemſelves ſufficiently ſupported in this Opinion, becauſe the firſt Writ of - Summons of auy 
ats, Citizens and Burgeſſes, now extant, is not antienter than 4y H. 3. Fe 
g 155 | t, 


} 


— 


| (0 But at toParliament were allowed to (c) fit by Repreſentation. Hence we haye 
. what Time the Writ to chuſe Duos Malites gladiis cindtos; to theſe were added Repre- 
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Spelm. Bat, as neither of theſe Accounts ſeems to be the true one, the moſt pro- 1 
8 bable Opinion is, that the Houſe of Commons was inſtituted by the Crown w 
. uns as a Balance to the Barons. who were grown very opulent and numerous fo 
and as appears by their Wars, very uneaſy to the Crown; hence we find in 
that upon the Eſcheat of any Barony for Want of Hine, or by Forfeiture an 

the Crown parcelled it out into ſmaller DiftriQts; and this begot the Dif. 
-tinQtion between the Barones Majores and Barones Mirnres. Theſe Barone; - 


Minores held by Knights Service, and being too numerous to be all called 


they firſtſat, ſentatives of Cities and antient Boroughs, Who being equally concerned with 
- omar the Barones Minores in all Aids and Taxes, it was reaſonable they ſhould 
Send ur thare with them in choſe Matters; and this Policy was ſet on Foot as a 


| Houſe with Matter of the greateſt Service to the Crown, both for the Balancing of the . 
2 Repre- Feerage, and more conveniently taxing of the People. ö Mia 
ntatives 5 5 . 
of Cities and Boroughs, does not well appear. By ſome Opinions they at firſt ſat wich the Di 
Barones Mafbres; and hence my Lord Cole ſays, That Lords and Commons at firſt fat together, Ho 
and made one Houſe of Parliament. 4 Inſt. 2. Selden does not determine the Point, but ſays, that Wi 
it was -attempted 17 Jobn, to bring in the Barones Minores, as appears by the Great Charte Bur 
granted by him at Runny Mead. Seld Tit. Hon. 704. But the more received Opinion is, That i 4th 
was accompliſhed in the victorious Reign of Henry 3. who, inſtead of graſping at the Libertic Ho 
of his People upon his Conqueſts, confirmed the Great Charter, and eſtabliſhed a Houſe of Com 
mons, as a Balance to the Peerage, which they never would have permitted before he had van "IR 
quiſhed them. Camden Britt. 13. Dugd. Orig. Jur. 18. Brady's Anſwer te Petit. 133. It is plain of th 
' that that wiſe Prince E 1. went into this Policy, and that in his Reign we find a Parliament 5 
ty Peerage, or Houſe df. Lords eſtabliſhed, as alſo a Houſe of Commons, conſiſting of Knights | 
Citizens and Burgeſſes. . . nn. 1 
As one of the principal Reaſons for eſtabliſhing a Houſe of Commons mad 
was for the more convenient taxing of the People; hence we find the lear 
true Reaſon why all Taxations began in that Houſe, and why the Com and 
mons would never ſuffer it afterwards to be altered; and the Reaſon is Ten 
| that being at firſt inſtructed by their Principals, whom they repreſented and 
*Pages69 to * give what each Man thought he could bear; to vary from theſe In or 
ſtructions, or to ſuffer the Superior Peerage to alter it, would, as the Cour 
©, rightly judged, be the higheſt Breach of Truft in them. | that 
Ryley Pla. Hence alſo we find the true Reaſon why the Power of Judicature wa * thi 
Paf. 74, reſerved to the Lord's Houſe; for the Barones Majores,who conſtituted th 00 
11. 3 Houſe, were called io the antient Curia Regis, and ſat there in their ov to wi 
Peers 84. Right, as Pares Curtis to the King; and as this Court had a, Juriſdictio and { 
(a) A No- of (a) determining in the firſt Inſtance, both in Civil and Criminal Cauſe the K 
bleman was eſpecially thoſe relating to great Perſons, and the King's Officers of State W 
tried by his a alſo by Way of Appeal from the Injuftice of all other Courts; fo th Houl 
50 bert 1, „ Lords continued to determine on Petitions exhibited by private Perſon Citiz; 
Kh hes Wor thoſe exhibited by the Houſe of Commons, called Im eachments, an his 
' the Earl of were ſtiil the Dernier Reſort to correct the Errors of Inferior Judicature e 
0 5 4 8 e e e e 5 
f n of William the Conqueror. 2 Inſt. 0. This turns on the Principle of th to the 
Feudal Law, fiinter Dominum & Vaſſalum Lis moveatur Pares curie ſunt Fudices ; and therefore pojes 
Peers, in the Time of Parliament, were tried by the Peers in the Houſe of Lords, and out ap 
Parliament by the 8 and in his Abſence by the Steward of England, who ſummonecd i , . 
of his Peers upon the Trial, and twelve “ at leaft were obliged to appear. This Summon renui 
ſer ſorth 3 Inf. 28. where my Lord Cote ſays, there muſt be twelve or more appear. 4 _ 
N 2 + | ma 
A very bad Uſe having been mace of ſummoning twelve ſuch Peers as the Crown £9 E. 
for Trial of Peers for Preaſon, it is enacted by 7 M. 3. c. 3. J. II. that on the Trial of a * 
the Peers ſhall be ſummoned, e. Ae 5 N ae 
4 Inſt. 46. At the firſt inſtituting a Hou e of Commons, the Repreſentative 1 


Kaighis, Citizens and Burgeſſes, were only looked upon as . 
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manage the Affairs of their Principals ; and therefore in former Days it 
was held reaſonable, that they ſhould be recompenced by their Principals, 

for the Trouble and Expence they were at in managing the Truft repoſed 
in them. Hence the Fee of every Knighr of the Shire was 47. per Diem, 
and that of 4 Citizen or Burgeſs 2s. per Diem, 


— — — * 3 Oe - 2 ; FO 
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c) Df the Perſons of whom it conddts. 


1 Auguſt Aſſembly conſiſts of the King fitting there in his Royal 
Political Capacity; of the Lords Spiritual, as Archbiſhops and Bi- - 
ſhops, who fit there by Succeſſion, in RefpeR of their Counties or (5) Ba- 2 Ho, 
rontes, Parcel of their Biſhopricks; of the Lords Temporal, as Dukes, DD 1 
Marquiſfes, Earls, Viſcounts and Barons, who fit there by Reaſon of their — 
Dignities, which they hold by Deſcent or Creation; theſe compoſe one 106, 142, 
Houſe ; and when any Parliament is holden, each of them is to have a 18. 
Writ of Summons ex debito Fuftitie ; of the (c) Knights, Citizens and (}Pyer6o. 
Burgefſes, who are choſen by Force of the King's Writ, which ues ex 8 
dibito Fuftitize, none of which ought to be omitted; theſe compoſe the Time, vs 
Houſe of Commons, and repreſent all the Commons of the Kingdom. HI. 6. there 
| | were 300. 
Ferieſcue De Laud. Leg. Ang. c. 18. f. 4. in my Lord Cole's Time, 493- 4 Inſt. 1. At the Time a 
ef the Union, 51 3. And by the 5 Ann. c. 8. for uniting Eagland and Scotland, 45 Scotch Members 
were added, which makes the Number at this Day 5 59. | „„ 1 
In the Saxon Times the Lords Spiritual held by Frankalmoigne, but yet Pryn. of the 
made great Part of the Grand Council of the Nation, being the moſt 4974: Hoy, 
learned Perſons, that in thoſe Times of Ignorance met to make Laws 444, 
and Regulations ; but William the Conqueror turned the Fran lalmo ig ne 
Tenures of the Biſhops, and ſome of the great Abbots into Baronies 
and from thence-forward they were obliged to ſend Perſans to the Wars, 
or were aſſeſſed to the Eſcuage, and were obliged to attend in the King's 
Court ; This Attendance they complained of as a Burthen, and inſiſted, 
that the Court took Conuſance of I reaſons and Felonies, and that by 
the Canon of Toledo, the Clergy were forbid to give Judgment in Blood: *Pageg70 
To obviate this Objection, the Conſtitutions of Clarendon permitted them | 
to withdraw in Caſes of Blood ; but ſtill they were obliged to do Suit, 
and ſuch Suit confirmed their Eſtates as Baronies, and as Barons they fit in 
the Houſe of Lords at this Day. | . 
When a Parliamentary e was eſtabliſhed, which compoſed a Wake' Au- 
Houſe of Lords, as alſo a Houſe of Commons, conſiſting of Knights, thority of 
Cumens and Burgeſſes; Ed. 1. being under great Difficulties through 3 
hs Wars in Scotland, and the Kingdom being exhauſted by the Barons 364. 80ll. 
Civil Wars, thought, from his Sueceſs in the Holy War, that he had good ling Bi- 
Pretenſions to bring the Clergy, who held by Frankalmoigne, to contribute ſhop'sJuriſ- 
tv the Taxes and Public Charges of the Kingdom; and accordingly diction, 
projected a Scheme, to make them a third Eſtate dependant on himſelf ; 85 0 
br which Purpoſe was the Fræmunientes Writ framed : This the Clergy ©” _ 
irenuoully oppoſed ; for though thereby they were to have a Power 
of making Canons, yet they ſoreſa w. that the principal Deſign of it was 
bv make them contribute to the Public Charges; and therefore inſiſted 
upon it, that their Power was totally derived from Heaven, and that 
they would not ſubmit to any Temporal Power, but upon the King's 
erlevering they came to this Mind and Temper, that the King 
night ſend his Writ to the Archbiſhop, and if he allowed the 
King's Writ to be a good Motive, the Archbiſhop, by Virtue of his Spi- 


ritual 
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ritual Juriſdiction, might ſummgn them, and then they were convened 4 
by a Spiritual juriſdiction. From henceforward, inſtead of making one Bar 
Eſtate of the Kingdom, as the King deſigned, they compoſed, two Eceleſi- ſac 
aſtical Synods, under the Summons of each of the Archbiſhops; and be- led 
ing forced. into this Regulation, they ſat and made Canons, by which bec 
each reſpective Province was bound, and gave Aids and Taxef to the by 
| 81 3 but the Archbiſhop of Canterbury's Clergy, and that of York, af- the 
ſembled each in their on Province, and the King gratifed the Arch- 
biſhop's Vanity, by ſuffering this new Body of Convocation to be formed 0. 
in the Nature of a Parliament; for the Archbiſhop aſſumed the State of _ 
-a King, and his ſuffragans ſat in the Upper Houſe, ay his Peers; the Spel 
Deans, Archdeacons, a Proctor for the Chapter, repreſented the Burgeſ 
Bs ſes, and the two Proctors for the Clergy the Knights of the Shire; and 1 
6) 5 4. ſo chis Body, inſtead of being one of the Eſtates, as by (a) ſome it has Sun 
Vent. 324. been improperly called, became an Eccleſiaſtical Parliament to make Chr 
"© Laws, and to tax the Poſſeſſions of the Church. | till 
2; H.8.c. At the Reformation, by the AQ of Submiſſion of the Clergy, theſe his 
19. 2 Salk. Convocations were to be affembled only by the King's Writ ; whereas be- with 
443- pl. 2. fore, they often met on a Summons from the Archbiſhop, without his re- T 
ceiving any Writ from the King, becauſe they looked upon him as having King 
Authority from Heaven; and by this AQ they could not make any Canon Inter 
without the King's Licence, or put them in Execution without it. mons 
During the Time of Cromwel's Adminiſtration, the Method of Taxing lam: 
was by Way of Land-Tax and Poll-Tox; and though the Clergy gave a 
\ Subſidy the 13 Car. 2. yet it being moſt adviſable to continue the Method Baror 
| uſed in Cromel's Time, from hence- forwards it paſſed, that they ſhould Voice 
= have a Vote for Members in Parliament, and they were taxed as the Latt 2 
| were. VVV | | Ph, 
Alnſt. 4, Although the Judges and Maſters in Chancery are ſummoned toattenc 0 Al 
: the Parliament, yet they have no Voices; and therefore they fit round the 555 
Table in order to aſſiſt the Speaker, or the King, when preſent, in Hat MY 
ters of Law. | : ? 5 | ; ; 5 mul 
a Inft. 266. Nor has the Chancellor a voice, unleſs he is a Peer; for antiently he 1& ; 
was none of the Peers, unleſs he held per Baronium, and now he is none 85 
70 unleſs created by Patent or Summons, D p 
4 | | N urts, 
= Ls, 4 burge 
5 | : enacte, 
*Pages71 *(C) Df the Manner of their Summons and a 
os lembling. . 1 
p if Key Parliament commences by the King's Writ or Summons, agree 1 
ä able to that Rule which was eſtabliſhed before the Conqueſt, vis 1 1 
That all ſudicature proceeded from the King. Hilliam the Conquer? 85 
i ſeems to have been more jealous of this Part of his Prerogative, than e ax 
% For ac- any other, and from his Time this Rule has been regularly obſerved; an * 01 
ph bee 9 tiently (3) ſome of the Peers only were ſummoned, but when a parlia e 
7 588 mentarx Peerage was eſtabliſned, they ſummoned them all. Hence n era 
Tit Hon, Lord Coke (c) ſays, That every Lord Spiritual and Temporal of full gl 58 
692. it ought to have a Writ of Summons ex debito Fuſftitie. 15 al 
would have VVV | eprel 
been difficult and inconvenient to have ſummoned them all, being ſo numerous, as t be at *M Patent 
Time about 3006. () 4 Inſt. 1 For the Form of ſuch Summons, vide Co ton's R br by ( 
9 ” oe Parliar 
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COURT or PARLIAMENT. — 
Antiently the Tenure firſt created the -Honour, and ſuch as held per ERS 


Baroniam were ſummoned to do Suit or Service in Parliament; and as Vid Pryn's 
ſuch Summons was an Evidence of ſuch Tenure, ſo it has been ſince ſer- Plea for the 
led, that the Summons and Sitting in Parliament makes the (c) Baron, DG 
becauſe when the Charters of William the Firſt were loſt and deſtroyed . 

3 . | Hl : Where this 
by Time, the Feudal Baronies had no Evidence of their Baronage, but Matter is 
their doing Suit and Seryice as Barons at the King's Court. much con- 

: | + —— 8 troverted. 
e) But in all Degrees of Quality above a Baron, a Summons is not ſufficient, becauſe there are 
ether Ceremonies requiſite, which muſt be performed, unleſs diſpenſed with by Letters Patent; 
and theſe being Matters of Record muſt be produced. Seld. tit. Hon, 495, 530. Show. P. C. 5. 
Spelm. Gloſſ. 142. > 15 5 ; ö 3 | 


The firſt Summons of a Peer to Parliament differs from an ordinary Co. Lit.r6. 
Summons, becauſe in the firft Summons he is called up by his proper „ 
Chriſtian and Surname, not having the Name and Title of Dignity in him 
till he has ſat; but after he has ſat, the Name of Dignity becomes Part of 
his Name; but the Writ of Creation, in all other Things, is the ſame' 


with the ordinary Writ that calls him. N | 

The Writ of Summons iſſues out of Chancery, and recites that the © | 
King, de aviſamento Concilii, reſolving to have a Parliament, deſires quod 4 Inſt 4. 
Imerfitis cum, Fc. each (d) Lord of Parliament is to have a diſtin Sum- 222 _ 
mons, and ſuch Summons is to iſſue at leaſt (e) forty Days before the Par- _ 


; p Summon- 
hament begins. N l | ing the 


| | Judges, 
Barons of the Exchequer, = g's Counſcl, and Civilians, Maſters in Chancery who have no 
Voices ; and how the Writ differs from that to a Lord of Parliament ; vide Reg. 261. F. N. B. 
229. 4 Inſt. 4. (e) Vide the 7 © 8 W. & M. c. 25. | 


- 


Alſo a Writ of Summons/muſt be directed to every (/ ) Sheriff of every 41-6, 10. 
b. 


County in England and Wales, for the Choice and Election of Knights, _ _ 


Citizens and Burgeſſes, within each of their reſpecti ve Counties. (J That 
„„ 5 the Sheriſi 

nult deliver his Precept to the proper Officer of every City and Borough, vide 23 H. 6. c. 15. 

& 8 M. & M. c 25. | e 5 | 


do a writ of Summons muſt iſſue out of the Lord Warden of the Cinque 4 Inſt. 6. 
Firts, for the (g) Election of the Earons for the fame, who in Law are (g) And by 
lurgeſſes. | | the 2 W. tv 

3 : M. e. . it is 
mated, That all Nominations, or Recommendations, claimed, as of Right by the Lord Wardens 
al the Cinque Ports, to each of the ſaid Cingue Porte, two antient Towns, and their reſpective Mem- 
bers, of one Perſon whom the Electors ought to elect as a Baron or Member of Parliament for 
ſuch reſpe&ive Port, anti nt Town or Member, were, and are contrary to the Laws of this 


Realm, and ſor the ſuture ſhall be ſo deemed, and thereby are declared to be void. 


© 


The Subſtance of thoſe Writs onght to continue in their original ®Pageg72 
Eſence, without any Alteration or Addition, unleſs it be by Act of Parlia- 4 Inſt. 10. 
nent; for, if original Writs at the Common Law can receive no Altera- 
uon or Addition, but by Act of Parliament, @ fortiori the Writs for the 
dummons of the High Court of Parliament can receive no Addition or 
Alteration, but by Act of Parliament. 5 „ „ 

At the (5) Return of the Writ the Parliament cannot begin but by the (4) May be 
Royal Preſence of the King, either in Verſon or by Repreſentation; by prorogued 
lepreſentation two Ways ; either by a Guardian of England, by Letters at the Day 
latent under the Great Seal, when the King is in remotis out of the Realm; of _ Ro- 
tt by Commiſſion under the Great Seal of England, to certain Lords o =” _ _=_ 
Parliament, repreſenting the Perſon of the King, he being within the yoga ag 
helm, in ReſpeR of ſome Iofirmity +. | 4 Inſt. 7. 


# 


+ Or, his being engaged in other urgent Affairs, 


— 


Every 


7 


COURT or PARLIAMENT. 


4 Inſt. 43- Every Lord Spiritual and Temporal, and every Knight, Citizen and 
@ vide 6 H. Zurgeſs, ſhall upon Summons come te the Parliament, except he can of 
5 a * : reaſonably and honeftly excuſe himſelf ; or he ſhall be amerced, c. that « 
E ebe is reſpectively a Lord by the Lords, and one of the Commons by the 5 
without Li- Commons. \ | 1 | 

cence, ever 


nit Citizen and Bur ſs ſhall loſe his Wa es; alſo it is ſuch an Offence, that the L. 
2 = of their Body: fo of the Houſe of Commons. 4 Inſt. 44. | er 5 
Fider W. By the 30 Car. 2. fl. 2. cap. 1. it has been enaQed, . That if any Men- 
M. eff 1. * ber of the Houſe of Commons ſhall vote in the Houſe of e s 
c. 1. 1.3 by « gr fit there during any Debate after the Speaker is (5) choſen, without the 
which the «« having firſt taken the Oaths of Allegiance and Supremacy, &fc. between wh 


diy * \ the Hours of Nine and Four, in ful} Houſe, he ſhall be adjudged a bo- 


tered; and © pifh Recufant convict, be incapable of any Office, Qc. and ſhall forfeir 
13W. 3. ol. Wc.” | by | 
c. 6.1. 10, | | e 75 

which injoins the Abjuration Oath with like Penalties, which is alſo altered in its Form by 
6 Aun. c. 7. ſ. 20. (65) Of the Manner of chuſing a Speaker, vide 4 Inſt. 8, 9. 


ae At 4 4 1 EY 4 4 
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(D) Df Elections: And herein, 


1. Of che EleQors, and their Qualifications. 


A® the Right and Qualifications of Electors depend for the moſt part 0 
- on ſeveral Acts of Farliament, it will be neceſſary to point out 1155 44 
Statutes, as the ſureſt Rule to direct us in our Enquiries herein; but here 5 
(H b. 14. it may be proper to obſerve, (c) that the Right and Qualification of Voters 102 
22 Co. 120. in Cities, Towns and Boroughs, depend on their Charters, and fuch * 
Cuſtoms as have prevailed in them Time immemorial. : . 0 
Alſo it may be neceſſary to obſerve, that for the better aſcertaining 0 
8 the Right of Voting, and for the greater Security of Returning * 
Officers, by the 2 Geo. 2. cap. 24. it is enacted, That ſuch Votes ſhall 10 
be deemed legal, which have been ſo declared by the laſt Determinati- he 
on in the Honfe of Commons; which laſt Determination concerning «Rr 
any County, Shire, City, Borough, Cinque Port, or Place, ſha] be final to 5 

all Intents and Purpoſes,” A, 0 
As the chief bene dee of our Conſtitut ion gonſiſts in aur being (4) 
Pages 7z bound only by ſuch Laws to which we ourſelves conſent; and as * ſuch 5 
Conſent cannot be given by every Individual in Perſon, but muſt be by Th 
epreſentation ; it therefore highly concerns the whole Comununity, that Tu 
| Elections be (e) free, and that (F) every Perſon claiming a Right to Ju 
(i) That it vote, be duly qualified, free from Corruption, or any undue Influence «of 
in one rey whatſoever. 1 . 125 e | TT 

reate 1 ; | : 

* which a Bui Subject hath; and therefore if he be hindered from Voting, an Action on Ma 
the Caſe will lie at Common Law. Salk. 19. pl. 10. 6 Mod. 45. Ld. Raym. 938. 3 Salk. 17, *Lar 
3 State Tri: 89. Holt.524. per Holt Ch. Juſt. And accordingly adjudged in the Houſe of Lords, 0 
in the Caſe of Afby and White. (e) By the Common Law all Elections ought to be free ; and Tr 
by ſeveral Statutes it is declared, that Elections of Members of Parliament ought to be free, par- 4 in 
ticularly by the 1 V. & * ſeſl. 2. c. 2. (/ In many Caſes Multitudes are bound by Ads of on 
Parliament, which are not Parties to the Elections of Knights, Citizens and Burgeſſes ; as all lian 
thoſe that have no Freehold, or have Freehold in Antient Demeſne ; and all Women having 0 
" Hor 


Freehsld or no Frechold, and Men within Age of twenty-one Years, Cs. 4 laſt, 4, 5» 


s - 


COURT or PARLIAMENT. 


By the 10 H. 6. cap. 2. it is ordained, *« That the Knights of all Coun- 

« ties within the Realm, to be choſen to come to Parliaments hereafter to % H. 6. e 2. 
« be holden, ſhall be choſen in every County, by People dwelling and (a) See Black. 
« refiant in the ſame, whereof every Man ſhall have Freehold to the Com. 166, 
„Value of (5) 40s. by the Year at the leaſt, above all Charges, within 169-. 

« the ſame County where any ſuch Chuſer ſhall meddle of any ſuch 05 oh. 
« EleQion. | ; | 


5. c. I. 


of the Writ of Summons of Parliament; & wide Crom. Juriſ. 3. (5) By the Statute 8 H. 6. c. 7 he 
who cannot Spend 40. by the Year as aforefaid, ſhall in no wiſe be Chooſer of the Knights for 
the Parliament. By ſtat. 31 Geo. 2.c, 14. Copyholders are not to vote for Knights of the Shire. In 
what Manner Perſons are to vote in Right of an Annuity or Rent-charge. Stat. 3 Geo. 3. c. 24. 


By the 5 £9 6 V. & M. cap. 20. No Collector, Superviſor, Gauger, 56 CN. 
vor other Officer or Perſon whatſoever concerned or employed in the yes TY 
„charging, collecting, 2 or . Duties of Exciſe, or any 
«ranch or Part thereof, ſhall by Word, Meſſage or Writing, or in any 
„other Manner, endeavour to perſuade any Eleftor to give, or diſſuade 
"ny EleQtor from giving, his Vote for the Choice of any Perſon to be 
Knight of the Shire, Citizen, Burgeſs or Baron of any County, City, 
Borough or Cinque Port; and every Officer or other Perſon, Offending 
therein, ſhall forfeit the Sum of 100/. one Maiety thereof to the In- 
« former, the other tothe Poor of the Pariſh where ſuch Offence ſhall be 
„committed; to be recovered by any Perſon that ſhall ſue by Action of 
* Debt, Bill, Plaint or Information in any of their Majeſties Courts of 
" Record, c. and every Perſon, convict on ſuch Suit, ſhall be for ever 
after incapacitated to bear any Office or Place of Truſt under the Crown.“ 
By the 12 13 V. 3. caps 10. No Commiſſioner, Collector, Searcher, 12 N43 . 
* or other Officer, or Perſon concerned or employed in diſcharging, col- 3. c. 10. 
« |efting, levying or managing the Cuſtoms, or any Branch or Part ſect. 91. 
*thereof, ſhall by Word, foge or Writing, or in any other Manner, 
" endeavour to de any Elector to give, or diſſuade any Elector from 
"giving, his Vote for the Choice of any Perſon to be a Knight of 
the Shire, Citizen, Burgeſs or Baron of any County, City, Borough or 
Cinque Port; and every Officer or other Perſon, offending therein, ſhall 
* forfeit the Sum of 100/, one Moiety to the Informer, the other Moiety 
*to the Poor of the Pariſh where ſuch Offence ſhall be committed; to 
* be recovered by anyPerſon that ſhall ſue for the ſame, by Action of Debt, 
Bill. Plaint or Inforwation in any of his Majeſty's Courts of Record, &c. 
"and every Perſon, conviR on any ſuch Suit, ſhall be incapable ever to 
bear any Office or Place of Trail vader the Crown,” 


By the 5 8 V. Ef M cap. 25. © No Perſon or Perſons ſhall be al- 7 81. 

"owed to have any Vote in Election of Members to ſerve in barliament, Meng df 

"for or by Reaſon of any Truſt Eſtate, or Mortgage, unleſs ſuch Truſtee 

"or Mortgagee be in actual Poſſeſſion or Receipt of the Rents and Profits 

"of the ſame Eſtate, but that the Mortgagor, or Ceftui que Truſt in Poſ- 

"ſeſſion, ſhall and may vote for the ſame Eſtate, notwithſtanding ſuch 

"Mortgage or Truſt ; and that all Conveyances of any Medloages, 

"Lands, Tenements or Hereditaments in any County, City, Borough, 9 8 

"Town Corporate, * Port or Place, in order to multiply . or to *Page574 

; 5 and divide the Intereſt in any Houſes or Lands among ſeveral Per- 

_'0ns, to enable them to vote at Elections of Members to bs in Par- - 

"lament, are hereby declared to be void and of none Effect: and that no 

| wore than one fingle Voice ſhall be admitted for one and the ſame 

Houſe and Tenement,Y “ | | En 
| | 5 | And 


* 


| 5 3 (a) By 1 H. 
chooſers of Knights of the Shire ſhall be reſident within the fame Shires the Day of the Date 
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. | 


7 
„ * 


6 => : 4 
0 I. 1 2 A A. 7 2 
- 6 * js = = = 
„ 3 = if ra a 


—_— 


2 
* 
4 


— 


2 


— 
93 


Conan - 
1 


1 — 4 
r 
P 
3 5 * 


* 


—— 42 


„ of twenty-one Years, ſhall at any Time hereafter be admitted to give 


/ 


ble. een, onen 


10 Ann, c. By the 10 Ann. cap. 23, it is enacted, That all Conveyances made to 


| Geo. 2. By the 2 Geo. 2. cap. 24. for preventing Bribery and Corruption, in t * other 


COURT or PARLIAMENT. 
And by the ſame AQ, © No Perſon whatſoever, being under the Ape 


Thisextends , 
of Members * his Voice for Election of any Member or Members to ſerve in Parlia. 
as well. for ment al . | nt - | 
"Boroughyas 

Counties. f Black. Com. 167. 


| 


12 5 any Perſons in any colluſive Manner, to qualify them to give their Votes 
1 « at Elections of Knights of the hire, (ſubject to Conditions ta determine 
« or recenvey ſuch Eſtate) ſhall be taken againſt rhoſe Perſons who exe- 

* cuted the fame, as free and abſolute, and be holden by all ſuch Perſons 

to whom ſuch Conveyance ſhall be made, freely acquitted from all 
Manner of Truſts, Clauſes of Re-entry, Oc. between the ſaid hartes 
and all Bonds, Covenants, c. for the reſtoring thereof, ſhall be null and 

+ void; and every Perſon who ſhall make and execute ſuch Conveyances, 

* or, being privy to ſuch Purpoſe, ſhall deviſe or prepare the ſame ; or 

* any Perfon who, by Colour thereof, ſhall give any Vote at any Elec. 

s on of Knights of the Shire, ſhall forfeit 4ol. to any one that will ſue fo 


* the ſame ; to be recovered with full Coſts of Suit, by Action of Debt, in 
c. in any of her Majeſty's Courts at Veſiminſter?“ / 
And by the ſaid Statute, No Perſon ſhall vote for the electing of « yy 
- Knight of a Shire in England, in Right of any Lands which have not pa 
; ede been aſſeſſed to the Public (a) Taxes, Church Rates and Pariſh Dute: «Pp; 
abling from in ſuch Proportion as other Lands of 40s. per Annum) in the Pariſ 
voting for where the ſame ſhall be; and for which ſuch Perſon ſhall not have re 
Lands not ( ceived the Rents, or be intitied ſo to do, to the Value of 40s. or more A 
taxed by 4 to his own Uſe, for one Year before ſuch Election, unleſs it come by 6 85 
15 10 25 © « Deſcent, Marriage, Deviſe, or Preſentation to ſome Benefice, c. an 11 1 
Hom Ges. 2. voting contrary to the true Intent thereof, ſhall forfeit 300. one Moien vie 
£4 , f 2: 12 the Poor where the Lands lie, the other to the Perſon ſuing for rh 
1 ſame. | „„ N f 
Zy the 12 Ann. ſtat. 1. cap. 5, it is enacted, That the aforeſaid AG 5 
.* (10 Ann. ) ſhall not extend to reſtrain any Perfon from voting in Rig «Pro, 
* of-any Rents, Tithes, or other incorporeal Inheritances, or any Meſſu wo 
* agesor Lands in extraparochial Places, or any Chambers in the Inns fe 
Court, or Inns of Chancery, or any Meſſuages or Seats belonging to an « (hal 
« Offices, or in Right of any other Meſſuages or Land that have not bee « by 1 | 
t uſually charged and aſſeſſed to all· and every the Publip Taxes, Churc os 
Rates and Pariſh Duties; Provided ſuch Meſſuages or Lands have bee Agi 
« uſually charged or aſſeſſed to ſoine one or more of the ſaid Public 8 
ee « Taxes, Rates or Duties, in ſuch Proportions as other Meſſuages * Par}; 
23 diſables © Lands of 40s. per Annum, within the ſame Pariſh or Townſhip when enjoy 
any Perſon © the ſame ſhall lie, are uſually charged.” 1 i Nee 
to vote for ; 1 Bs by 0 
Knights of Shires, in Right of any Lands or Tenements which have not been aſſeſſed as here Corp 
mentioned, repealed. 18. G. 2. c. 18. . 2. 19 Geo. 2. c. 28.1. 2. . Paw 


To 4. Elections of Members of Parliament, it is enaQed, ** I hat every Fret 
er And. 4 holder, Citizen, () Freeman, Burgeſs, or Perſon _— or claiming 
(None to have a Right to vote, or be polled at ſuch Ele on. fhall before be 


vote aa admitted to Poll at the ſame Election, take the (4) following O #»d © 


3 at © or, being of the People called Qua lers, ſhall make the ſolewn Affrt 
Elections, . . 5 e 1 

but ſuch as have been admitted to their Freedom twelve Months before the Election. Stat 
Geo. 3. c. 16. (4) For the Oaths of Allegiance and ee. injoined by 1M. 


1 6 


— \ 


* 


COURT:or PARLIAMENT. 


82 


ve 


« either of the Candidates, or any two of the Electors, that is to ſay, I A. 
B. do ſavear, or (being of the People called Quakers) I A. B. do ſolemnly 


« Truſt for me, or for my Uſe or Benefit, directly or indireQly, any Sum or 
« Sums of Money, Office, Place or Employment, Gift or Reward, or any Pro- 
« miſe or Security for any Money, Office, Employment or Gift, in order to 


to give My Vote at this Election, and that I baue mot before been polled at 


tes 
ine 
xe- 
ons 

all 
nes, 
and 
ces, 
; Of 
ecti- 
e fo 
Debt, 


« of — 9 go! and ſuch Officer, admitting any Perſon to vote with- 
« out taking ſu | 

« yoting, and refuſing after Demand to take the Oath, in like Manner to 
« forfeit 1007.” : | a 

And it is further enaQed by the ſaid Statute, That if anyReturning- 
Officer, ELlector, or Perſon taking the Oath or Affirmation therein men- 
* tioned, ſhall be guilty of wilful and corrupt Perjury, or of falſe Affirm- 
* ing, and be thereof convicted by due Courſe of Law, he ſhall incur and 
« ſuffer the Pains and Penalties which by Law are enacted or inflicted 
jn Caſes of wilful and corrupt Perjury.” | ns | 
And by the ſaid Statute it is further enaQted, © That no Perſon, con- 


« this Election. Which Oath, the Officer, preſiding at ſuch Poll, is re- 
« quired and impowered to adminiſter gratis, if demanded, upon Pain 


ch Oath, if demanded, ſhali forfeit 100. and the Perſon 


#'« tion appointed for Quakers) in caſe the ſame ſhall be demanded by *Page 575 


« affirm, | have not received, or had, by myſelf, or any Perſon whatſoever in 


» of « victed of wilful or corrupt Perjury, ſhall after ſuch Conviction be ca- Tartan 
Ts % pable of voting in any Election of any Member or Members to ſerve in to all Sorts 
uties „ Parliament.” es | of Mem- 

arid bers, as well 


ve re 5 for Boroughs as Counties. Black. 


more 
ne by 
c. an 
floiery 
or th 


And it is further enacted, That if any Perſon who hath, or claimeth 
"to have, any Right to vote in any ſuch Election, ſhall aſk, receive, or 
"take any Money or other Reward by Way of Gift, Loan, or other De- 
rice; or agree or contract for any Money, Gift, Office, Employment, or 
„other Reward whatſoever, to give his Vote, or to refuſe or forbear to 
give his Vote in any ſuch Election; or if any Perſon by himfelf, or any 
* Perſon employed by him, doth or ſhall, by any Gift or Reward, or by any 
"Promiſe or Agreement, or Security for any Gift or Reward, corrupt or 
*procure any Perlon or Perſons to give his or their Vote or Votes in any 
* ſuch Election; ſuch Perſon ſo offending in any of the Caſes aforeſaid, 
"ſhall for every ſuch Offence ſorfeit the dum of 500!. to be recovered as 
*by the AR directed; and every Perſon offending in any of the Caſes 
"zforefaid. from and after Judgment obtained againſt him in any ſuch 
„Action, Cc. or being otherwiſe lawfully convicted thereof, ſhall for 
*ever be diſabled to vote in any Election of any Member or Members to 
Parliament; and alſo ſhall for ever be diſabled to hold, exerciſe or 
*enjoy any Franchiſe, to which he and they then hall, or at any Time 


id AC 
Meſſu 
Inns 0 
to an 
ot bee 
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ve bet 
blic ( 
ages 
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Corporate, or Cinque Port, as if ſuch Perſon was naturally dead. 

And if any Perlpn offending againſt this AQ ſhall, within the Space 
"of welve Months next after ſuch Election as aforeſaid, diſcover any 
other Perſon or Perſons offending aguinſt this AQ, ſo that ſuch Perſon 
or Perſons ſo diſcovered be thereupon convicted, ſuch Perſon ſo diſco- 


as here 


1, int 
ry Fret 


*atrerwards may, be intitled, as a Member of any City, Borough, Town 


Com. 1 67. 


iming Bering, and not having been before that Time convicted, of any Offence 
ore he I gant this Act, ſhall be indemnified and diſcharged from all Penalties 
ng Ou d Diſabilities which he then ſhall, have incurred by any Offence 
Afro” ga inſt this AQ.” e | | 


* Provided, That no Perſon ſhall be made liable to any Incapacity, Diſ- 
wility, Forfeiture or Penalty by this At laid or impoſed, unleſs Proſe - 
35 3 \ & cytion 


on. Stat 
y V. 


«y1 


c COURT. or PARLIAMENT. 
e cutian be commenced within two Years after ſuch incapacity, Diſab!- 


© liry, Forfeiture or Penalty ſhall be incurred; or in caſe of a Profecu- " 
4 tion, the ſame be carried on wichout wilful Delay.“ | | le 
"Pages70 4 By the 5 Ann. cap 8. for uniting England and Scotland, forty-five 45 
e ſhall be the Number of the Repreſentatives of Scotland, in- the Houfe of | 
But ior the ,.. 1 TE B eo Toi 
Manner of Commons of the Parliament uf Great Britain, and ſixteen Peers to fit and ſes; 
electing vote in the Lords Houſe. EG IS * 436 
them, vide . al; ee | | 
the ſaid Statute 5 Ann. c. 8. 6 Ann. c. 6. 9 Ann. c 5. 12 Ann. ſtat. 1. c. c.and 7 Geo. 2. c.16, U 
of electing Members for Chefter, vide 34 & 35 H. 8. c. 13. For Wales, 35 H. 8. c. 11. For Du «\N 
bam, 25 Car, 2. c. 9. And for the City of London, 11 Geb. 1. e. 18. | «þ 
Es cas 2. Of the Elected, and their Qualifications. 
| | Nui 
4 Inſt. 46, A Knight Baneret, or any other under the Degree of a Baron, may be 3 
1 2 7 9 ay 4 | » May c. l. 
47. elected Knight, Citizen or Burgeſs. | a 
Molloy385, , An Alien, though made a Denizen, cannot ſit in Parliament; for to 6 
7. have a Power of making Laws, it is neceſſary that he ſhould be totally « by 
See the Sta · received ints the Society, which he cannot be without the Conſent of «C 
tutes12 & Parliament. | | | Yes | « bg 
13 W. 3. 180 3 17 { 1 5 es 333 6[, 
C.2. 6. Ann, c. 7. 1 Geo, I. ſtat. 2. c 4. ſect. 1. A Sheriff is not eligible, Hale of Parl. 114- but «1 
this muſt mean ſor the County of which he is Sheriff, for a Sheriff of one County may be elected « of 
in another. 4 Com. Dig, 287. | | | Ws 8 
4 inſt. AY One under the Age of twenty-one Years is not (a) eli ible; neither ba 
() By the Can any Lord of Parliament ſit there until he be of the full Age of twenty- % at 
7&8 W. z, one Years. | 9 K 
888. . | „ N 4 
No Perſon hereaſter ſhall be capable of being elected a Member to ſerve in Parliament, whuis not 4E 
of the Age of twenty-one Vears; ande very Election or Return of any Perſon under that Age, is « 
hereby declared to be null and void; and if any ſuch Minor, hereafter choſen, ſhallpreſumetoſitor 41h 
vote in Parliament, he ſhall incur ſuch Penalties and Forfeitures, as if he had preſumed to fit and . | 
vote in Parliament without being choſen. and returned. Black. Com. 169. : of 
4 Inſt. 47. None of the () Judges of the King's Rench, Common Pleas, or Barons 4 
| e = of the (c) Exchequer, that have Judicial Places, can be choſen Knight, 5 
( J Becanſs Citizen or Burgeſs, of Parliament; but any that have Judicial Places! * ej 
they fit in the Court of Wards, Court of Durchy, ot other Courts Eccleſiaſtical cr * by 
the Lords , Civil, ate eligible, 55 | | Jia 
HFlouſe. 0 | Blk A 
Black. Com. 169. (x) See 4 Com: Dig: 235, Js H. 
E: | ; 2 1 : | n 5 £ : ; . „M 
à inſt. 7. None of the (4) Clergy can be elected Knight, Citizen or Burgels of . wy 
e 783. Parliament, becauſe they are of another Body, vig. the Convocation. Pr, 
pl. 2083. g ; ah | % 
Black. Com, 169. (4, Though of the inferior order. 4 Com. Dig. 285. . 
| 43 | . P : : j or 
A Perſon attainted of Treaſon or Felony, c. is not eligible ; for he *Re 
| ought, according to the Writ, to be Magis idoneus, diferetus & /uff ed 
Inſt. 48. (ien, . | | | "Pe 
e | " mo 
Gov. 370. ARR | . . 02 
4 Com. Dig. 285. | « boy 
F . 1 4 1 ane 
. The Ring cannot 1 a Charter of Exemption to any Man, to be oro Rar 
(«) Nor can from Election of (e) Knight, Citizen or Burgeſsof the Parliament, m—_ 1 
the King DTT „„ "te 
oe En ol "in 


Charter of Exemption to a Lord of Parliament, to diſcharge him from his Attendance in 
Lords Hovſe, 4 Inſt. 9. 55 : | 
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ihe Elections of them bught to be'(F) free, and his Attendance is for the 


* 
4 


der rice of the whole Realm, and for the Benefit of the King and bis Pegs bert 
ple, and the whole Commonwealth hath an Intereſt therein. BY, of Sheriffs. 
| 2 Mayors of 


Towns, Ne. and the Reaſons why they may or may not be elected Knights, Citizens or Buryeſ- 
ſes, vide 4 Inſt: 48. Bro. Abr Tit. Parliament 7: Cromp. Jur. 3, 16. Sit Simon D'ewes, Jour. 38, 
436, 624, Ruſh, Coll. Vol. 1. 684. Townf. Coll. 183. | | 


By the 8. H. 6. cap. 7. it is enacted. That they who have the greateſt 8H.6.c. 7. 

« Numbet of Voices that may expend 4os. by the Year, ahd above, ſhall 

«he returned (g) Knights of the Shire, Sc. and that they which ſhall be , l 

« choſen, ſhal! be dwelling and (5) reſident within the ſame Counties.“ Wit for 
1 „ : EleQion of 

Knights, Cc. was Davos Milites gladiis ciuctos, c it required an Act of Parliament, viz. 23 H. 6. 

. 15. That notable Eſquires might be eligible. 4 Inſt. 10. (4) The Like is enacted by x H. 5. 

c 1. as to Knights, Citizens and Burgeſſes; but theſe Regulations ſeem not neceſſary at this Day. 


* And now by the 9 Ann. caps 5. it isenatted, * That no Perſon ſhell xpagegyy 
be capable to ſit or vote as a Member of the Houſe of Commons, for any : 
„County, City, Qc. within that Part of Great Britain, called England, 9 Ann. c. 5. 
c. who ſliall not have an Eſtate of Freehold or f arr for his own 
„Life, or for ſome greater Eſtare either in Law or Equity, to his own w 
«Uſe, in Lands, Tenements or Hereditaments, above what will ſatisfy and 
« clear all Incumbrances within that Part of Great Britain called England, 

« fr. of the Annual Value of 600/. above Reprizes, for every Knight of 
„ Shire; and of zool. above Reprizes, for every Citizen, Burgeſs, &Fc. 

and if any Perſons elected or returned to ſerve in any Parliament, as a 

Knight of the Shire, or as a Citizen, e Ee; ſhall not, at. the 
Time of ſuch Election and Return, be ſeiſed of or entitled to ſuch an 
« Eſtate before required, ſuch Election and Return ſhall be void. 

* Provided, That nothing in this AQ contained ſha]l extend to make 
the eldeſt Son or Heir apparent of any Peer or Lord of Parliament, or 
"of any Perſon, qualified by this AQ to ſerve as Knight of a Shire, unca- 

; wat of being elected and returned, and fitting and voting as a Mei- 
of the Houſe of Commons in any Parliament. 3 

« Provided alſo, That nothing in this Act contained ſhall extend te 
either of the Univerſities in that Part of Great Britain called England, 
but that they may elect and return Members to repreſent them in Par- 
" lament, as heretofore they have done.” | 1 | 

Alſo by the ſaid Statute, & No Perſon ſhall be qualified to fit inthe - 

" Houſe of Commons, within the Meaning of this AQ, by Virtue of any 
Mortgage whereof the Equity of Redemption is in any other Perſon, 
* unleſs rhe Mortgagee ſhall have been in Poſſeſſion of the mortgaged 
* Premiſſes for ſeven Years before the Time of his Election.“ | 
Every Perſon (except as aforeſaid) who ſhall appear as a Candidate, 
"or ſhall by himſelf or any others be propoſed to be elected, ſhall upon 
*Requeſt (at the Time of ſuch Election, or beſore the Day to be prefix- 
ed inthe Writ of Summons for the Meeting of the Parliament) by any 
* Perſon who ſhall Rand Candidate at ſuch Election, or by any two or 
* more Perſons having Right to vote at ſuch Election, take a Corporal 
*Oath in the form following, vis I A. B. do ſavear, that I truly and 
dona fide have ſuch an Eflate in Law or Equity, io and for my own Uſe 
end Benefit, of, or in Lands, Tenements or Hereditaments (over and above 
* what ell ſatisfy and clear all Incumbrances that may affect the fame) of ( 4) The like 
"the Annual Value of (a) Gol. above Refrizes, as doth qualify me 10 Nee (muta 
* efed and returned to ſerve as a Member for the County e accord. * OY 
"ing to the Tenor and true Meaning of the Ad of Parliament in that Behalf; nual Value 
Rr2 | * 41:4 of zool. 


4 


% — 
* « 
*. 
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fer Ann. to & and that my ſaid Lands, Tenemem s. or Hereditaments are lying er h. 0 
we token BY „within the Pariſh, Town ſbip or Precind of er in the Ped Peri E 
for a City, © Townſhips or Precinfs of———or in the County of. ir in ;, « 
Borough, © ſeveral Counties of. ——(as the Caſe may be); and if any of the ſaid 
e. Candidates. Fc. ſhall wilfully refuſe to take the Oath, the Election and # 
Return of ſuch Perſon thall be void.“ „„ 0 
7188. By the 8 V. M cas 4. it is enadted,“ That no Perſon or 5 
M. c. „ perſons hereafter to be elected to ſerve in Parliament, for an County, : 
; City, Town, Borough, Port or Place within the Kingdem o England, ” 
Dominion of ales, or Town of Berwick upon Tweed, after the Te{; | 
„of the Writ of Summons to Parliament, or after the Tefte, or the : 
« Huing out, or Ordering.of the Writ or Writs of EleQion upon the 155 
Calling or Summoning of any Parliament hereafter, or after any ſuch 5 
„ Place becomes vacanc hereafter, in the Time of this preſent, or of any 
other Parliament, ſhall or do hereafter, by himfelf or themſelves, or by 3 
&* any other Ways or Means, on his or their Behalf, or at his or thei 5 
Charge, before his or their Election, to ſerve in Parliament, for an > 
Page578« County, City, Town, Borough, Cc. directly or indirectly give,“ preſent 5 
* or allow to any Perſon or Perſons, having Voice or Vote in ſuch Elec | 
tion, any Money, Meat, Drink, Entertainment or Proviſion, or make af 
« any Preſent, Gift, Reward, or Entertainment, or ſKall at any Tin 1 
„ hereafter make any Promiſe, Agreement, Obligation or Engagement ti © 0 
„give or allow any Money, Meat, Drink, Proviſion, | reſent, Rewar *h 
or Entertainment, to or for any ſuch Perſon or Perfons in particuler, ot « 
to any ſuch County, City, Lowa, Borough. Port or Place in general * i; 
* or to or for the Uſe, Advantage, Benefit, Employment, Profit or b 
$ &« Preferment of any fuch Perſon or Perſons, Place or laces, in ordertq «rt 
be elected to ſerve in Parliament for ſuch County, City, Town, Borough *H 
* Port, or Place.” | | * þt 
And it is further enacted. That every Perſon ſo giving, preſenting an B 
* allowing, making, promiſing or engaging, doing, acting or proceeding en 
„ jhall be, and are hereby declared and en:Qed, difabled and incapacira n 
ted, upon ſuch Election, to ſerve in Parliament for ſuch County, Ci 0 
« Town, Borough, Port or Place; and that ſuch Perſon or Perſons hal ved 
« be deemed and taken, and are hereby declaredand enacted to be deu pr 
„ed and taken, no Members in Parliament, and ſhall not act, fit, or ha m 
« any Vote or Place in Parliament, but ſhall be, and are hereby declare wb 
and enacted to be, to all/Intents,. Conſtructions and Purpoſes, as if tie ſon 
6 Ann. c. 5. * had never been returned or elected Members for the Parliament.“ By 
1.25. 1j Geo. By the 6 Ann. cap. 7. it is enacted, I hat no Perſon who ſhall have iff *! 
2, c. 22. „his own Name, or in the Name of any Perſon or Perſons in Truſt (lt Par 
| eee. him, or for his Benefit, any new Office or Place of Profit whatloev: 
W. tr a under the Crown, which at any Time hereafter ſhall be created« 
c. 7. f. 57. erefted ; nor any Perſon who ſhall be a Commiſſioner, or Sub Coil ; 
1112. . miſſioner of Prizes, Secretary or Receiver of the Prizes, nor any Con. 5 | 
c. 2. <*trollerofthe Accounts of the Army, nor any Commiſſioner of Tran Pal 
1 "gag ports, nor any Commiſſioner of the Sick and Wounded, nor an) Ag: 3. 
c. 10.1. 89, © for any Regiment, nor any Commiſſioner for Wine Licences, nor a ble 
gt. how far Governor, or Deputy Governor of any of the Plantations, nor any Cc i 
they are re- miſſioner, of the Navy employed in any of the Out-Ports, nor any Pe 'y | 
pealed by „ ſon having Penſion from the Crown during Pleaſure, ſhall be capa * Dire 
prada « of being eſected, or of fitting, or voting as a Member of the Houle hall 
arecodeliver ** Commons, in any Parliament which ſhall be hereafter ſummoned #* + 
| intheirQua- ** holden.” | | I 5 


| Kfications © Provided, © That if any Perſon, being choſen a Member of the Hot 
upon Oath ; “of Commons, ſhall, at any Time after the Diſſolution or Determinatl 
but this is 4 of this preſent Parliament, accept of any Office or Profit from the Cros 
rp ng « during ſuch Time as he ſhall continue a Member, his Election ſhall 
eir appa- « and is hereby declared to be void, and a new Writ ſhall iſſue for ar. 


1 
rent of any _ % Fic 


— 
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« FleQion, as if ſuch Perſon ſo e was naturally dead: Provided Peer, or ef 
« nevertheleſs, that ſuch Perſon ſhalt be capable of being again elected, any Perſon 


« 2s if his Place had not become void as aforeſaid.” RG ba 


(aig Provided alſo, —w_ be 8 enacted, 8 50 hat in order to prevent for the fu- Knight of 
« ture too great a Number of Commiſſioners to be appointed or conſti- the Shire. 


and 3 | 
« tuted for the executing of any Office, that no greater Number of Com- Stat. 33 G. 

10 4 miſſioners ſhall be made or conſtituted for the Execution of any Office, % © 29+ 
uny than have been employed in the Execution of ſuch reſpective Office, at 

"We? « ſome Tune before the firſt Day of this preſent Seſſion of Parliament.“ 

7, 5 * Provided alſo, That nothing herein contained, ſhall extend, or be 

** conſtrued to extend to any Member of the Houſe of Commons, being an 

wy „Officer in her Majeſty's Navy or Army, who ſhall receive any new or 

tack « other Commiſſioo in the Navy or Army reſpectively.“ „ es 
fd * And it is ſurther enacted, That if any Perſon hereby diſabled, or page gg 
ts declared to be incapable to fir or vote in any Parliament hereafter to 5 
1 * be holden. ſhall nevertheleſs be returned as a Member to ſerve for any 
Yes „County, City, Jown, or Cirque Port, in any ſuch Parliament, Tuch 
-eſem Plection and Return are hereby enacted and declared to be void, to all 
17 5 « Intents and Purpoſes whatſoever; and if any Perſon diſabled or de- 

Wade « cared, incapable by this Act ꝛ be elected. ſhall at any Time, after the 


Tin © Diſſolution or Determination of this preſent Parliament, preſume to fir 
«or vote as a Member of the Houſe of Commons, in any Parliament 


rent to 
Dewar « hereafter to be ſummoned, ſuch Perſon ſo fitting or voring, ſhall forfeit : 
lr, of © che Sum of 5007. to be recovered by ſuch on as ſhall ſue ſor the 


« ſame, c.“ 


reneral os | 
oft of By the 2 C 3 Ann. cap. 4+ ſet. 22. it is enated, * Thar no Regiſter (for See alſo 6 
er: © ihe Regiſtring Memorials of Deeds, Conveyances and Wills) within the Ann. e. 35. 
orou2h il © Weſl-Riding in Sree” of 7ork, or his Deputy for the Jime being, . 32. 

be capable of being choſen a Member to ſerve in Parliament.“ | 


ting an 
ceeding 


" any Penſion from the Crown for any Term or Number of Years, either 


By the 1 Geo. 1. fat. 2. cap. 56. it is enaRted, * I hat no Perſon having IGeo.1.c.4. 
„iu his own Name, or in the Name or Names of any other Perſon or Per- 


apacita 

5 cin ſons in Truſt for him, or for his Benefit, ſhall be capable of being elect- 

ons ſhall ed or choſen a Member of, or for fitting or voting as a Member of this 

e deem © preſent, or any future Houle of Commons which thall hereafter be ſum- . 
or bar maned.— Any Perſon offending thall forfeit 200, for every Day in 

declare which he thall fic or vote in the Gig Houſe of Commons, to ſuch Per- 

s if tte ſon who ſhall ſue for the ſame, Cc.“ 5 

nt” By the 3Geo. 1. cap. 8 ſed. 43. it is enacted.“ That no Director, Ec. 0 a 
1 have i 0! the Bank of England, thall be diſabled from being a Member of 2 m 
Trot (ol Tarliamegt.“ | | . 55 


for circu- 


harloeve : | | 
Iiting Exchequer Bills, 30 Gea, 2. c. 3. f. 167. 


Treated C 


Sub Con | CD | 
ny Conf. "y the 3 Geo. 1. cp. 9. [e@. 7.05 No Men:iber of the ( South Sea Com- geo. 1c. 
of Tru 'Y ſhall be diſabled from being a Meulber of Parliament. (a) Vile tlie 
8 „ : 7 Geo, 1. 
ny Age ©23, By which the late Governor, Deputy Governor and Directors, Ce, therein named, are 
28, 0 auß abled for ever to fit or yote in either Houſe of Larliament. 
any Co | | | 55 
r any eg. y the 6 Geo. 1. ca. 18. ſedt. 10 it is enacted. That no Governor, 6 Geo I. e. 
be capab Director or other Officer of the Corporations for Affurauce of Ships, 18. . 10. 


e Houſe 


hall be diſabled from being a Meniber of Parliament.” * 
noned 1 | 


4 To regulate the Trial of controverted Elections, orReturnsof Members to ſerve in Parliament, 
Geo. 3. c. 16.— The Speaker of the Houfe of Commons impowered to iſſue his Warrant to 
Bake out new Writs for the Choice of Members, during the Receſs of Parliament, 10 Geo. 3.c. 
Kor preventing Delays of Juſtice, by Reaſon of Privilege of Parliament, 10 Geo. 3. c. 50 


6 | 3.00 


the Hoi 
erminati 
the Cros 
on ſhall 
je for a fe 
66 Fg! 


* 


61. ö. c. 4. Tomy within his County, reciting the ſaid Writ, commanding them 
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3. Of the Duty of Returning Officers, and the Remedies againf 


Uh he Duty of Sheriffs, and other Officers preſiding at Elections, ſeem; 
(#) If the to be chiefly (a) Miniſterial ; therefore (5) if one be duly elected Knight, 
Partyor the Citizen or Burgeſs, and the Sheriff return another, the return muſt be 
on | 11* reformed and amended by the Sheriff, and he that 1s duly elected nut 
Poll, the ebe inſerted; for the Election in theſe Caſes is the Foundation, and not 
Sheriff can- the Return. EG 5 (> 1 | 
not deny the #2 | | | 
Scrutiny ; for he cannot diſcern who be Freeholders by the View; and though the Party would 
have the Poll, yet the Sheriff myſt proceed in the Scrutiny. 4 Inſt. 48.—f f one, having a Right 
to vote, is hindered by the preſiding Officer, an Action on the Caſe lies at Common Law. Salk. 1g, 
pl. 10. 6 Med. 45. Aby and White. 2. Ld. Raym. 938.— Whether for a double orfalſe Return 
any Action lay at Common Law, vide 2 Lev. 114. 3 Keb. 365, 369. Barnardiſton v. Soums. 1, 
Sid. 168. Newvil's Caſe. 2 Vent, 37. Onflow's Caſe. 2 Salk. 502. pl. 1. Prideaux and Morris. 3 


Salk. 504. pl. 3. Condell v. Fobn. (3 4 Inſt. 49. 


pages 80 By the 23 H. 6. cap, 14. reciting, * That the ſeveral (c) Statutes then 
 *1nForce were not found ſufficiently effectual for preventing undueElec- 

| tions and Returns of Knights, Ec. it is ordained, that every Sheriff, 
(5) As7H-4. « after the Delivery of the Writ to him, ſhall make and deliver, without 
Cy AJ. Fraud, a ſufficient Precept under his Seal, to every Mayor and Bailif, 


. + pps 1. or to Bailiffs or Bailiff, where no Mayor is, of the Cities and Lo- 


8H. 6, c. 7.“ by his Precept if it be a City, to chuſe by Citizens of the ſame City, 
10 H. 6. c. a. 4 Citizens, and in the ſame Manner and Form if it be a Borough, by Bur- 


__ — « geſſes of the ſame, to come to the Parliament.“ 


preſiding | | 5 05 
Officers, vid: 7&8 W. t& M. c. 7. made perpetual by 12 Ann, ſeſſ. i. c. 15. 1001. ze. j. of 1 
Seer6 Geo. © And that the ſame Mayor and Bailiffs, or Railiffs ar Bailiff where no | 
2. c. 11. to“ Mayor is, ſhall return lawfully the Precept to the ſame Sheriff, by n- ; 
regulate * dentures betwixt the ſame Sheriff and them, to be made of the ſaid 1 
Elections in d Elections, and of the Names of the ſaid Citizens and Burgeſſes by them 4 
eee « ſochoſen ; and thereupon every Sheriff ſhall make a good and rightſul « f 
28.to regu- Return of every ſuch Writ, and of every Return by the Mayors and f 
late Electi- “ Bailiffs, or Bailiffs or Bailiff where no Mayor is, to him made.“ of 
ons for Ci- ; | 

ties and Towns, which are Counties of themſelves. — 


And that every Sheriff, at every Time that he doth contrary to this 
« Statute, or any other Statutes for the Election of Knights, Citizens 
« and Burgeſſes, to come to the Parliament, before this Time made, ſhall 
* incur the Pain contained in the Statute made in the eighth Year of this 


A 


King. (vis. the Penalty of 1007. payable to our Lord the King) and paſ 
% moreover ſhall forfeit and Jay to every Perſon hereafter choſen Knight 171 
: « Citizen or Burgeſs in his County, to come to any Parliament, and not 
«duly returned, or to any other Perſon, which in Default of ſuch Knight z 
Citizen or Burgeſs, will ſue, 1004, whereof every Knight, Citizen anc vit 
« Burgeſs ſo grieved, ſeverally, or any other Perſon, which in their Dc Wi 
„% fault will ſue, ſhall have his Action of Debt againſt the ſaid Sherilf, hi fre 
«« Executors or Adminiſtrators, with Coſts, c. . dane 


Par! 


”- 
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« And in the ſame Manner, at every Time that any Mayor and Bailiff, ) In the 7 
« grBailiffs, or Bailiff where (5) no Mayor is, ſhall return others than a rs w_ 
« thoſe which be choſen by the Citizens and Burgeſſes of the Cities and Statute has 
« Boroughs where ſuch Elections be, or ſhall be made, ſhall incur and been held 
« forfeit to the King 40l. and moreover, ſhall forfeit and pay to every That the 
« Perſon hereafter choſen Citizen or Burgeſs, to come to the Parliament, Partygriev- 
« and not by the ſame Mayor and Bailiff, or Bailiff or Bailifſs where no careagain 
Mayor is, returned, or to any other Perſon, which in Default of ſuch the Bailiff, 
« Citizen or wy ſo choſen, will ſue, 40/7. whereof every of the Citi- without 
« zens and Burge es fo grieved, ſeverally, or any other Perſon which in averring 
« their Default will ſue, ſhall have his ſaid Action of Debt, Sc. that there 


was no 
| | | | ; Mayor; for 
it ſhall be intended that there was no Mayor, except it be ſhewn; and if there were one, it 
ſhould come properly on the other Side; and though the Parliament was as none, becauſe there 
was no Act nor Record of it, yet the Action may lie. Hob. p85. 


And it 1s further enacted by the ſaid Statute, © That every Sheriff 
that maketh no due Election of Knights to come to Parliament in con- 
« venient Time, i. e. eyery Sheriff in his full County, (c) betwixt the 
*« Hours of eight and eleven before Noon, without Colluſion in this Be- *Pages8; 
half, ſhall incur the Pain of 100/ to the King, and 100l. to him who | 
« will ſue, Ce. | (% No Elec- 
| | | WW | tion can be 
made of any Knight of the Shire but between 8 and 11 of the Clock in the Forenoon ; but if the 
Election be begun within that Time, and cannot be determined within thoſe Hours, the Election 
may be made after. 4 Inſt. 48. After the Precept of tlie Sheriff directed tothe City or Bo- 
rough for making of Election, there ought, ſecundum Legem & conſuetudinem Parliam, to be given 


2 convenient Time ſor the Day of the Election, and ſufficient Warning given to the Citizens or 


Burgeſſes that haye Voices, thatthey may be preſent ; otherwiſe the Election is not good. 4 Inſt. 
29 ——Any Election, or Voices given before the Precept be read and publiſhed, are void and 


of no Force; for the ſame Electors, after the Precept read and publiſhed, may make a new 


Election, and alter their Voices ſecund Legem & conſuetudinem Parliament). 4 Inſt. 49. 


Provided. That every Knight, Citizen and Burgeſs, to come to any 
Parliament hereafter to be holden, in due Form choſen, and not return- 
ed, as afore is ſaid, ſhall begin his Action of Debt aforeſaid, within 
three Months aſter the Ven ee conimenced. to proceed in the 
„ ſame Suit effectually without Fraud; and if he doth not ſo, another 
* that will ſue ſhall have the ſaid Action, &c.” N 5 


1 


n 


C) Ot the Method of paſſing Bills. 


N AQ of Parliament muſt have the Conſent of the Lords, the Com- 4 laſt. 26. 
mons, and the Royal (4) Aſſent of the King; and (e) whatſoever Hob. 111. 
paſſeth in Parliament by this threefold Conſent, hath the Force of an AQ 8 
of Parliament. 1 | x8.Dyerg2. 
| 3 (4) By the 
33H. 8. c. 21. The King's Royal Aſſent by his Letters Patent under his Great Seal, and ſigned 
with his Hand, and declaredand notified in his Abſence to the Lords Spiritual and Temporal, and 
to the Commons aſſembled together inthe High Houle, is as effe ctualas if the King were perſonally 
preſent. © (e) Difference between an Ordinance and an Act of Parliament is, that an Ordi- 
dance wanted the three-fold Conſent, and is only ordained by one vr two of them. 4 Inſt. 257 


63 * 


— 


ad. 


* — — —„ 


* But no ſuch Ordinance now can have the Force of a Law, unleſs Power is given by an Act of 
Parliament, to the Crown, c. to make an Ordinance, W+. : | 
i . Antiently 


x 


ed may de- 


y 
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Alnſt 25,26, Antiently the Manner of Proceeding in Bills, was much different from 
3 286. What it is at this Day; for formerly the Bill was in Nature of a Petition, 
Dyer 131. and theſe Petitions were entered upon the Lords Rolls, and upon theſe 
6.00, Rolls the Royal Aﬀent was Fkewife entered ; and upon this, as a Ground. 

. Work, the Judges uſed, at the End of the Parliament, to draw up the Ad 
of Parliament into the Form of the Statute, which was afterwards entered 

upon the Rolls called the Statute Rolls; which was different from thoſe 

called the Lords Rolls, or the R:l!s of Parliament : Upon which Sau 


XNolls, neither the Bill nor Petition from the Commons, nor the Anſwer 5 
of the Lords, nor the Royal Aſſent, was entered, but only the Statute, zz a 
| it was drawn up and penned by the Judges ; and this was the Method til tot: 
about Henry the Fifth's Time: and in his Time it was deſired, that tie Ley 
Acts of Parliament might be drawn up and penned 1 the judges beſore 
7 the End of Parliament; and this was by reaſon of a Complaint then made 1 
that the Statutes were not equally and fairly drawn up and worded, Aftcr ane 
ö . . the Parliament was diſſolved or prorogued, in Henry the Sixth's ] ime, the A 
former Method was altered, and then Bills continentes formam actus Pur. Hot 
liamenti were firſt uſed to be brought into the Houſe ; the Bills were (be. $1 
fore they were brought into the Houſe) ready drawn, in the Form of an ral ; 
AR of Parliament, and not in the Form of a Petition, as before; upon Sell 
X which Bills it was written by the Commons, Soit Baile al Seigneurs ; and by 2 
J 0% the Lords, Soit Bayle al Raye ; and by the King, Le Roy le weut (a); all this 
Stat. 33. Was written upon the Bill ; and the Bill, thus indorſed. was to remain with 4 
Note (-) the Clerk of the Parliament, and he was to enter the Bill thus drawn at * 
| firſt, in the Form of an Act of Parliament, or. Statute, upon the Statute WW . , 
Rolls, without entering of the Anſwer of the King, Lords or Commons, WW «th, 
upon the Statute Rolls, and then iſſued out Writs ro the Sheriff, with Expi 
+. "Tranſcripts of the Statute Rolls, vis. of the Bill drawn at firſt in the Form at le 
Pages B2 of * a Statute, and without the Anſwer of the King, Lords and Com! on- 442. 
| to the Bill, to (5) proclaim the bratute. £ 7 
(3) Were | 5 „ 
antiently proclaimed by the Sheriff, but upon the Invention of Printing this Method was diſcon- ther 
- _ tinued; ſo that at this Time every Body is obliged to take Notice of an Act of Parliament at men 
dis Peril. 4loft. 26, I : Kin 
4 Inſt. 34. In the Lords Houſe, the Lords give their Voices from the Puijne Lord Com 
ſeriatim, by the Word of Content, or Non Content. gb 
: _4 Init, 33. The Commons gave their Voices upon the Queſtion by Yea, or No; and age 
if it be doubt ful, and neither Party yield, two are appointed to nunber in 
them; one for the Nas, another for the As; the Less going out, and the mY 
Wo's fitting ; and thereof Report is made to the Houſe. At a Commit- 
tee, ok it be of the whole Houſe, the Teas go of one Side of the Ilouſe, | 
and the N#s on the other, whereby it will eaſily appear which is the B 
| reateſt Number. 1 "= 
4 laff, 12. To the piſſing of a Bill, the Aſſent of the Knights, Citizens and Bur- By 
$1 geſſes muſt be in Perſon, but the Lords may give their Votes by Proxy WW © nn 
and the Reaſon hereof is, That the Barons did always fit in Parliament in BY 
their own Right, as Part of the Pares Curtis of the King; and therefor: Wi © 
as they were allowed to ſerve by t roxy in the Wars, ſo they had [ ear: be 
to make their Proxies in Parliament; but the Commons coming only 3B . 


& N "repreſenting the Barones Minores, and the Socage Tenants in the County, 
N and the Citizens and Burgeſſes, as repreſenting the Men of their Cities 
and Boroughs, they could nor conſtitute Proxies, becauſe they themſelies 
were but Proxies and Repreſentatives of others, and therefore could no! 
conſtitute a Proxy in their Place; according to that Maxim of Las, 
 Del-gata Poteflas non poteſt delegari. e 0 Fw: 
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ments ſhall not be diſcontinued above three Years, at the molt.” 
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tion, and diſſolution of the Parliament. 


THE Parliament can neither begin nor end without the King's Pre- cn 
ſence, either in Perſon, or by (a) Repreſentation. Ain 


Tae Paſſing of any Bill or Bills, by giving the Royal Aſſent thereunto, , Inſt. 25. 
or the giving any Judgment in Parliament, doth not (5) make a Seſſion, (3) Thattbe 


but the deſſion doth continue until that Seſſion be prorogued or eee of 

| 9 N | uſtice are 
v take Notice of the Commencement of Parliaments, and alſo of Prorogations and Seſſions. 
Ley, 296. Raym. 191. Hetl. 119. Dyer 203. | | 


The Diverſity between a Prorogation and an Adjournmezr, or Continu- 4 Inſt. 27. 
ance of the Partiament, is, That by the Prorogation in open Court there Nym. x20. 
is a Sefſion, and then ſuch Bills as paſſed in either Houſe, or by both _ 
Houſes, and had no Royal Aſſent to them, mult at the next Aſſembly be- 
gin again, Ec. for every ſeveral Seſſion of Parliament is, in Law, a ſeve- 
ral Parliament but if it be only adjourned or continued, then there is no 
deſſion, and conſequently all Things continue ſtiil in the ſame State they 
were in before the Adjournment or Continuance. _ bs 4 

* When a Parliament is called, and doth fir, and is diſſolved without bn, 

72 Ny 1 4 38. 
any AR of Parliament paſſed, or Judgment given, it is (c) no Seſſion of (The sta- 
Parliament, but a Convention. 5 tute of Jeo- 

3 „ | fails, made 
in Od, 16 U 17 Car. 2.c. 8. was to continue andbe in Force for three Years, and from thence 
tothe End of the next Seſſion of Parliament; but becauſethe Parliament convened next aſter the 
Expiration ofthe three Years, was prorogued without paſſing any Act, the Court held it no Seſſion, 
leaſt not ſuch a Seſſion as was intended to determine the aforeſaid Act, Raym. 187. Lev. 
442.2 Keb. 529, a | : hs BOP 


* 


The Houſe of Commons is, to many Purpoſes, a (d) diſtin Court, and 


therefore is not prorogued or adjourned by the Prorogation or Adjourn- iuſt. _ 


ment of the Lords Houſe ; bur the ere upon dignifcation of the (4) Both 
King's Pleaſure, by the Aſſent of the Houſe of Commons, doth ſay, This Houſes muſt 


Court doth prorogue, or adjourn itſelf; and then it is prorogued or ad- be prorogu- 


jurned,. and not before; but when it is diſſblved, the Houſe of Com- r ee | 


nons are ſent for up to the Higher Houſe ; and there the Lord Keeper, togeth r. for 


by the King's Commandment, dilſolveth the Parliament ; and then it is one cannot 
diſſolved, and not before. N 


| ſubſiſtwith- 
1 8 out the 
other. Sir Robert Atkins's Argument 5r. 


By the Statute 4F. I. cap. T4. © Parliaments ought to be holden once Yide36E.3. 


* a Year, and oftener, if Need be.” 7 | e. 10. to the 
By the 16 Car. 2 cap. 1. it is enacted, That the holding of Parlia- wa Pur- 


By the 6 I/ H M. cap. 2. it was enacted. ** That the Parliament ſhould 6%. ts At. 


* not have Cantinuance longer than for three Years at the fartheſt, to c. 2 
be accounted from the Dav on which, by the \Wrirs of Summons, the 
* Parliament ſhould be appointed to meet.“ 


But 
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Faſalum lis moveatur Pares Curie ſunt Judices ; and this, as to Treaſon and Felony, is confirmet 


Fam Parinm ſuorum wel per Legem terre; but for all other Crimes out of Parliament, as 


Err. 


a R 41 9 <= |; A 12 ; : * 
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x Gee, 7 Rut now by the 1. Geo. 4. f.-2. cap. 38. it is enabled, , That th 
? + < 38-*wyreſent Parliament, and all Parliaments that all aLany Time then 3 


be called, aſſenibletl, or held, ſhall and may refpecti vel have Continu- di 
& ance fot ſeven Years, and no longer, to be accounted from the Day on co 
< which, by the Writ of Summons, the Parliament ſhall be appointed to Ti 

meet, unleſs fooner diſſolved by his Majeſty, his Heirs or Succeſſor,” K. 


£ 


(8) Ot the Jurisdiction of the Houſe of Lords, 


The Lords Houſe is the higheſt Court of Juſtice in this Kingdom, and 
the juriſdiction it exercifes at this Day, with Reſpec to Impeachments 
the Trial of its own Members, Writs of Error, and Appeals, is deduced 

chiefly from the juriſdiction and Power of the King's antient Court, or 
Aula Regis, eſtabliſhed at the Conqueſt. | 


This Court, eſtabliſhed by the Conqueror, conſiſted not only of the pri . 
cipal Officers of State, but alſo of ſuch as held per Baroniam, whom thy aff 
King had a Right to ſummon, as holding immediately from himſelf, toi = 
do Suit in his Court, and to hear Cauſes ; theſe were the Pares Curti int 
to the King. And hence this Court was conſidered as the great Court ja 
Baron of the Kingdom, where all Petitions againſt great Priſm, and the 
$1 Prince's Officers, were heard. he bf 3535 : 
Ayl, Pl. This Court had not only an original JuriſdiQtion of determining Cauſe of 
Far. 156. brought before them by Petition but was alſo the Dernier Reſort to cor wh 
FH rect the Errors of Inferior Judicatures ; but as Petitions began to mul the 
| ply, there axe ſeveral Inſtances where original Cauſes have been referreꝗ de 
40 Inferior Courts. _ = . 4 Cor 
| Every Suit commenced by Petition, containing the Grievances certain por 
and particularly; and Proceſs was ſent out to bring the Defendant in iq 
anſwer ; when theſe Petitions increaſed, Receivers and Triers of Petit k 
ons, whodetermined what Petitions were proper to be receivedor rejected Pre 


PP age 584 were * appointed; and afterwards, upon the aſſembling of the Knights 
Citizens and Burgeſſes, and their conſtituting a Houſe of Commons, the 
Commons in Matters of great Moment, and as they were the Grand In 
quiſitors of the whole Kingdom, preſented their Petitions ; as thoſe Petit 
ons came ſtronger from them than from any particular Perfon, ſo they 
were never rejected by the Lords: And hence the Original of Impezc 

ments by the Houſe of Commans. n 5 1 
| The great Officers that conſtituted this Court, were tried by their (« 
(a) This Peers, when this grand Aﬀembly or Parliament were fitting ; but out © 
turns upon a Parliament by the Fufticiar, nas in his Abſence by the Steward of Eng 


2 ipal of and, who ſummoned ſome of his Peers, and twelve, “ at leaſt, were 
Low. Fd, Obliged to appear. e c „„ 


Dei num to 


by the Clauſe in Magna Charta, c. 29. nec ſuper eum iim a, nec ſuper eum mittemus niſi per Lau 


Premunire, Riot, ſeducing a young Lady from her Parents in order to debauch her, Cc a Pee 
at this Day ſhall be tried by a Jury, 2 Hawk. P. C. 44. ; 1 


Now by Stat. 7 W. 3. c. 3- f. 11. Cn the Trial of a Peer, all the Peers are to he ſummone* 
beet | 155 5 5 ; > * 

4 1k 21. As this Court was the Dern er Reſort to correct the Errors of Inferior Ju 

Fide Title dicatures, fo at this Day there lies a Writ of Error of a Judgment i” 
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de King's Bench, before this Court, + which begins by Petition to the King; 
vhereto when che King had anſwered Fiat Fuftitia, then goes out a Writ 
directed to the Chief Juſtice of the King's Bench, „ the Re- 

cord in (5) Præ ſens Parliamentum ; and thereupon the Roll itſelf, and a 
Tranſcript in Parchment, is to be brought by the Chief Juſtice of the (5) That 
King's Bench into the Lords Houſe in Parliament ; and after the Tranſ- Writ of 1 
cript is examined by the Court with the Record, the Chief Juſtice car- ee 
rieth back the Record itſelf into the King's Bench, and then the Plaintif ,, Fe e 
to afſign the Errors, and thereupon to have a Scire Facias againſt the ad- S gin 
rerſe Party, returnable either in that Parliament or the next, and the Pro- Farliamenti, 
ceedings thereupon ſhall be ſuper tenorem record: non ſuper recordum. vie 


| Dyer 375. 
| _ | And ſo of a 
Scire Fac, Vide Fitz. Tit. Error, 58. Raſt. Ent. 80 [3 


Error, when to be redreſſed in Parliament, 14 Ed. 3. c. 5.— Writs of Error. in Judgments 
of the King's Bench in certain Actions, returnable in the Exchequer Chamber. After Judgment 
afirmed or reverſed there, Error may be brought in Parliament. And where Proceedings 
ze in the King's Bench, by Original, Error lies, in the firſt Inſtance, in Parliament, and not 
inthe Exchequer, —— The Party grievedby a Judgment of the King's Bench, may ſue in Par- 
lament, at his Election. 31 Eliz. c. 1. ſ. 4. : N orgs | 


Towards the latterEnd of the Reign of King Charles the Firſt, the Houſe GiJb. Hiſt, 
of Lords aſſerted their Juriſdiction of hearing Appeals from the Chancery, Ch. 250, 
which they do upon a Paper Petition, without any Writ direQed from 
the King; and for this their Foundation is that they are the great Court of 
the King, and that therefore the Chancery 1s derived out of it, and by 
Conſequence, that a Petition will bring the Cauſe and the Record be- 
fore them. This was much controverted by the Commons inthe Reign 
of Charles the Second, but is now pretty well ſubmitted to ; becauſe it 
hs been thought too much that the Chancellor ſhould bind the whole 
Property of the Kingdom without Appeal. | | 


: *Court | of Chancery. 


— 


1 AR DS the Norman Period. upon the breaking the Courts 
into diſt inet juriſdictions, the Chancellor, or Keeper of the Great 
tral, retained Part of that juriſdiction which he exerciſed in the great 


Court of the Kingdom, called Aula Regis: But for the better Under- 


landing hereof, and of its JuriſdiQtioa at this Day we ſhall conſider this 
Lourt, Pg no e h | 


(A) As an Officina Brevium out of which all origi- 
DB Fe (B) 9s 


: y 


8 
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(B) 4s an ordinary and limited Court, pro- »: 
deeding according to Law, commonly called e 
. () 9s an extraordinary Court, proceeding a- *: 
| © corving to Equity. 588. 
; | anc 
; Poet Os „ Te, wh 
1. Of its original ſuriſdiction, and how at firſt it has been ©" 
impugned by the Common Law Courts. 588. 00 
2. What Juriſdiction it exerciſes at this Day. 500. ſer 
: 1 MH. 
— — — | — all 
* . ORC ; 1 „ > 8 | Off 
(A) Ns an Officina Brevium, out of which all original . 
491 | CUrits flow. | Z fle 
| | 7 DE, 3 | nh 
(a) 4 Inſt. JD Fore the Diviſion of the Conrts, the Chancellor put the Seal to a] 4 
80. Of ſu- 42 Patents, Commiſſions and Writs: And hence this Court is conſidere out 
ap 4 my. Þ at this Day, as the great Shop of Juſtice, out of which (a) all origina ant 
vic Abr. Ea. Writs which give other Courts a Juriſdiction, ifſue, and are made return tho 
$16, and abe into ſuch Courts on a common Return-Day, and may be ſued out at We! 
Tit. F/rits, any Time, as well in Vacation as in Term-Time, from whence thi wh 
Court is ſaid to be always open. | | uk 
The Reaſons of the Inſtitution of this Offcina Brevium were many. bec 
1ft, That it may appear that all Power of Judicature whatſoever flowed uct 
from the King, and therefore there was a Summons even to the Peers i * 
Parliament, that ſat in proprio Fure ; lo likewiſe for the Lower Houſe of quo 
Commons, the Baſis of the ſame were made by Writs that iſſued out of ve, 
this Court, and were returned into the ſame Office; and ſo in Judica 5 
ture, there were particular Patents that ſhewed the extent of the Con- 15 
miſſion, and that their Power was derived from the Crown. een 
_ 2dly. That the Crown might have its proper Fines, theſe were an- ſor 
tiently paid to purchaſe Juſtice from the Crown; for Perſons were not Reg 
ſuffered to come into the King's Courts, and engaged the Power of the 
King to do Right to private Perſons; without firlt receiving ſomething 
from the Subject towards the Charges of the Court, and the Expence o BY 

the judicature; in as much as in antient Times the King uſed to fun- 
mon ſeveral of the Barons to attend the Hearing of ſuch Cauſes ; but — 

Pages 86 afterwards by Magna Charta, by reaſon of the Exorbirancy of Officers, 
* 


and that the Crown might not be cheated, theſe were reduced to Fines 
certain. | | 
© 3dly, The Writs were taken out of the Court of Chancery, returnable 
in the other Courts, that one Court might be a Check upon the other. 
Athly. To keep an Uniformity in the Law; for whether theſe Writs 
went out to the Sheriff in the Nature of a Fufticies, or whether they were 
returnable before the Juſtices in Eyre, or Juſtices of the Common Bench, 


or of Aſſiſe, they were ſtill made in one Form, according to the Nature 1 
of the Complaint, which was both a Direction to the Judge, and Lim! tha 
tation of his Authority, „„ I 


1 5 The Court of Chancery being thus erected to iſſue Proceſs, the Chan- 
cellor, or Lord Keeper that had the Government of that Court, had the 
Great Seal, by Authority of which all Proceſs was to iſſue; and 8 
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Maſters were appointed in that Court, that made out the Forms of the 
Writs, and entered them in a Book kept for thar Purpoſe, thence called the 
Regiſter ; and ſuch Writs were Precedents for the future, in like Cafes ; 
and Exceptions were taken to Writs in the Courts to which they were di- 
reſted, for not . e, ee the Regi fler, and divers other Informalities. 
After the Maſters in Chancery had ſettled proper Writs and Commiſſions, 
and thoſe Things began to be of Courſe, they had proper Under-Officers, 
who made out their Writs of Courſe, and they only attended on the making 
out new Writs in extraordinary Caſes, the ordinary Writs being made our 
by the proper Officers: Hence it came to paſs that the Officer, called the 
Clerk of the Crown, made out Commiſſions after the Forms of thein were 
ſettled, as Coinmiſſions for Juſtices Errant, and of Aſſiſes, General Gaol- 
Delivery, Oyer and Terminer, and of the Peace, Writ of Aſſociation, Dedi- 
mus Pole ſtatem for taking of Oaths, and all General and Special Pardons ; 
iſo Writs of Execution upon a Statute-Staple, which were annexed to this 
I Office in the Time of Queen Mary, for their continual and chargeable 
Attendance ; other Writs that were ſettled were made out by the Cur- 
firs, who were formerly Clerks to the Maſters, but afterwards ſettled, 
in a diſtin Office, to make out the Brewia de curſu. | | i 
At the firſt Diviſion of the Courts, the Chancery was tender in making Gilb. Hig. 
our Writs in Caſes where there had been formerly no Precedents in the Chanc. 16. 
antient Curia Regis, which now are called A4iones Nominate, becauſe they ee 
thought the antient Footſteps which were in the former Courts of Juſtice, 0%. 80 
were the Bounds of their JuriſdiQtion, and indeed of the Law; therefore, Edition. 
wherever there was a new Caſe that ſeemed ro require Remedy, the | 
original JuriſdiQtion referred them to Petition the next Parliament, but 
becauſe this multiplied Petitions to Pariiament, therefore there was a par- 
ticular Law made, whereby it gave the Court Power in a new Cale to, 
invent a Writ, and this was by the Statute of (a) Weſtm. 2 cap. 24. Et (a) Upon 


qutieſcungue de caters evenerit in Cancellat' quod in uno caſu reperitur Bre- 3 


ve, & in conſimili caſu cadente ſub eodem Jure & ſimili indigente remedio, exp ained- 
un reperitur, concordent clerici de Cancellaria in brevi faciendo, wel atter- 2 Inſt. 405, 
ninent querentes in Proximum Parliamentum, & ſcribantur caſus in quibus Ve.) was 


wncordare non poſſunt, & referant eos ai Proximum Parliamentum, & de con- formed the 


ſenſu Juriſperitorum fiat Breve, ne contingal de cætero quod curia Domini NE br 
Regis deficiat conguerentibus in Fuftitia perguirenda. WE fps, 
5 lating to 


Land; alſo upon this Statute were founded Actions upon the Caſe upon ſeveral Treſpaſſes, in 
vhich Caſcs there were not found any Writs in the Regifter. 2 Inſt. 407. | 


* 


ws _ 


- 


*(B) Df the ordinary and limited Court, proceed- **aze587 
ing according to Law, commonly called the 


O underſtand the Nature of this Court, we muſt obſerve, That in 
* antient Times the Chancellor was likewiſe Chaplain to the King, and 
it was his Buſineſs, in the Time of the Juſticiar, to write the Diplomata, 
that is, all Charters and Commiſſions from the King therefore, when the 
Power of the Juſliciar was broke, he obtained the Oficina Brevium £9 Char- 
rum regiarum; from whence all the extraordinary Juriſdictions touching 
. | granting 7 


, % 
* | __ , * 


1 | COURT or CHANCERY. 
(8) Vu granting of Charters, as likewiſe all Inqueſts of Officeto intitle the Co; 
3 8 were returned into this Office ;. and the Exchequer; iti which 15 
4 8 Fhings were antiently tranſacted, became only an ordinary Court , 
Revenue, to (a) ſet Leaſes to the King's Farmers, and to get in the King's 


{{ 


Debts; and therefore the Office in the Exchequer was only an Office af 
Inſtruction, of what Lands were inthe King in particular Counties; but 
do vet Lands inche Crown de novo, it was neceſſary to have an Office un. 5 
der the Great Seal, and fo to grant Lands from the Crown, unleſs it were T 
merely Farms that were granted for Years. . | 
4 Inft. 30. From hence, at this Day, this Court has a JuriſdiQtion to hold Plea upon oy 
: a Scire fur ins, to repeal the King'sLetters Patent upon Petitions, Abr an kee 
de droit, Traverſes of Offices, Stire facias, upon Recognizances, Execyi if M 
ons upon Statutes, c. which being regiſtered in this Court, the Proceſs Wl king” 
F thereupon ĩſſued out of the ſame, and were retufnable there, and enterec comm 
(\ThePro- in the Office called the (5) Petty-Bag ; whereas the Writs, which were opp 
- ceedings in the Foundation of the Buſinefs of the other Courts were pur together u e 
| this Coure the Hamper which gave the Diſtinction to thoſe Names, and beg t dil, 
werehereto- Officers in the Court. | 8 | 
fore in Latin, VR tes | 8 +It 
but were not inrolled in Rolls, but remained only in Filaciin 4 Init. 80. Addict 
1 ; ET” | equiva 
| 3s If in this Court the Parties deſcend:to.. iſſue, the Chancellor camo r © 
4 Inſt. 80, try it, but is to deliver the Record, with his proper. Hand, into tb 
(c) Tharthe King's Bench, where (e) Judgment is to be given, and the Reaſef f "=" 
Judgment is hereof ſeems to be, that the Chancery being Officina Breuium, if it coulc 4 
2 aug both make Writs returnable here, and alſo try Iſſues, it would incroact Th 
that for this too much on other Juriſdictions z beſides, there was. no Jury Proceſs infill uns tl 
Purpoſe the antient Aula Regis, but upon (d) a Demurrer the Chancellor ſhall giv dia- 
both Courts Judgment. | | | the K 
are but one. 1 | | | | 
 Fide All. 16,17. Cro, Jac. 12. 2 Rol. Abr. 349.80 if there be aDemurrer for Part, and uſe 
©  Iffae for Part, the whole Record may be tranſmitted into F. R. and the Judgment given there vicre 
'2 Sand. 23. Lev. 283. Mod 29. (4) So if the Iſſue is to be tried otherwiſe than by a Jury, But 
by the Biſhop's Certificate, Cc. Judgment ſhall be given in Chancery. Jones 80. Lateh. 3. ebe 
5 B b | 5 which 
Abr. Ed 128 An Inquiſition was taken, and a Forfeiture of the Office of Warden U 
pl 8. 7 of the Fleet found. and the Defendant pleaded to Iſſue, and after If ud C. 
=: bg of joined, ſeveral other Perſons came in by Way of Monſtrans de droit, and babtilt 
the Elect, Pleaded, and a Demurrer to them, and the Record was carried inal nos L 
| B. R. by the Clerk of the Petty-Hag, without any Order of the Court Writ 1 
in order to have the Iſſue tried; and it was reſolved, iſt, That thoug Things 
the Clerk had committed a Fault to the Caurt of Chancery, in carrying Chance 
the Record without any Order, yet that it was well removed; for thaꝗ q ul up 
| which is done by the proper Officer, is. done by my Lord Chancellor, anc 
: may be ſaid to be done. propria manu, 2dly, That though there were a Sal 
pages dd iſſue and Demurrer both, yet the removing the whole Record * v: cam 
8 proper and well enough, on the (e) Authorities eited in the Margin, b 5 
87 which it appears, that judgment is moſt propery to be given in B. R kn t 
there might be two. (dit 


3 Sand. 6, both on the Iffue and the Demurrer; otherwi 
23, 157. diſtinct Judgments, and conſequently diſtin Executions taken out. 
© K6b. 621, "+ | RT RT 

| Lev. 283. Sid. 436. Mod. 29. 8. C. 


4 lat. 80. Alſo all (J) Perſonal Actions, by or agaiaſt any Officer or Miniltr 
FE Co err ee in reſpect of their Service or Atten dance, may be determined in th! 
netholdk lea Court; but in theſe no Jury Procels can iſſue, but the Record is to be r: 


4 


of Land. 
2 H. 6. 34, moved ut ſupra, 


| C)L 
F p 


* 


COURT or CHANCERY, 


o) Df the extraordinary Court, proceeding a- 
P _ . cording to Equity: And herein, 6 


L 0 5 f . ; 

1. Of its original Juriſdiction; and how at firſt it. has been impugned 
© 0 by the Common Law Courts. | "xo 
His Court was 9 newly erected after the Diviſion of the Courts, (e) That, 


and froma very ſmall and inconſiderable Beginning, bath (though (d) . _ 

inpugned even towards its firſt original Creation) grown. up to that De- of Weſtin 
rree, as to ſwallow. up molt: of. the other Buſineſs of the Common Law F fer, it was 

; 5 ; | Time out 
of Mind. 9 E. 4. 53. b. 12 Co. 113. Dr. & Stud. c. 7,—By Lamb. Archaion. 62. When the 
King's Courts ceaſed to be ambulatory, and became fettled in a certain Place, then the King 
committed to his Chancellor, together with his Great Seal, his only legal, abſolute and extra- 
ordinary Pre- eminence of Juriſdiction, r. And in Lev. 242. it is ſaid to be eſtabliſhed by an Act 
of Fatliament 36. E. 3. But L. (4) For which vide the Petitions af the Commons againſt this 
tew invented Juriſdiction 3 H. 4. Ne 69. 4 H. 4.N* 78. 2 H. 5. No. 46. Rol. Abr. 327. 


i is not ſo now: for, ſince Lord Mansfield hath preſided in the Court of King's Bench, the 
ation at Law, for Money had and feceived, having been much encouraged, it is found nearly 
equivalent to a Bill in Equity, for an Account, c. And certainly, to a Subject of a free State, 
kke ours, it muſt be more agreeable, more; conſonant to the Spirit of. our Conſtitution, and con- 
kquently much more advantageous, to have Queſtians of Property determined by a Jury, than 
byany one Man, let his Integrity and his Abilities be ever ſo great. This Mode of procecd- 
vg at Law, has much diminiſhed the Buſineſs of the Court of Chancery. 


That there were fome Footſteps in the antient Caria Regis, which Reg. 25. 
nm the Foundation of this JuriſdiQtion, appears from the Engliſh Juril- 
ditian-exerciſed in the Court of Exchequer, where, on informations on 
he King's Behalf, Articles are adminiftered, to which the Party is to 
nſwer upon Oath; as likewiſe by Impeachinents in the Houſe of Lords, 
where Articles are exhibited in Exgliſi for the Party to anſwer to. 

But notwithilanding ths, the Eſtabliſhment of this JuriſdiQion ſeems 
v be owing to the Statute of Heſftm. 2. cap. 24. above-mentioned, by 
which a Power was given, in new and extraordinary Caſes, to invent a 
wy Writ: Hence it was, that John Waltham, then Biſhop of Saliſbury, 
ud Chancellor, as the Commons mention in their Petition, out of his 
bulty, found out and began a Novelty againſt the Form of the Com- 
mon Law, and that was the lnvention of the Writ of (e) Subpœna; which fe) The St. 
Writ ſummoned the Party to appear under a Pain, to anſwer to ſoch ne 
Thicgs as ſhould be objected againſt him, and a Petition was lodged in Fafa tate e 
lhancery, containing the Articles to which he was obliged to as 3 the Courtof- 
ud upon ſuch Articles this new invented Writ iſſued. Ck,danceryia 1 

1 N order to ob- 5 
l Man toanſwer upon Oathas tothe Truth ofthe Plaintiff's Allegations, becauſe it came neareſt 1 
be Common Law Proc. ſs, called alſoa Sulpænu, u hich i ſuesto bring in Witneſſesto atteſt the Truth. | 


n 
db Rc 
_ - 3 " 
. —_— — 
s % 1 


By this Conſtruction not only a new Writ was framed, but a new -— 


K 8 
10 hiſdiction erected. and this was towards the Time of R. 2 occaſioned . I 
t. mech by the Statute of Mortmain ; for When that Statute had reſtrained | 1 

WH. = growing Riches of the Clergy, they found out this Invention ta avoid epagegg 5 
0 iving away Lands to Truſtees. for pious Uſes, and the Feoffees of 7 
ich Truſt did the Duties of ſuch Tenure in Hehalfof the Truſt; but ifthey 1 


ſrvetted the Truſt, the. ordinary Juriſdidion not reaching a Thing that 
0 5 Was 


— 2 > a 
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COURT er CHANCERY. 


was againft the Statute of Mortmain, the Chancellor exerted this extraor 

dinary juriſdiction, and examined them as to the ſeveral Fad alledged 

againſt them. ) 8 

: After the Eſtabliſhment of this Court, it was thought reaſonabletogire 
Damages to ſuch Perſons as were drawn into it by falſe Suggeſtions, an; 
therefore bythe 7 R. 2. cap. 6. reciting, © For as much as People be com 

| FortheCon. pelled to come before the King's Council, or in the Chancery, by Writ 
ſtruction of grounded upon untrue Suggeſtions, it is enacted, That the Chancellot 
this Statute, for the Time being, preſently after that ſuch Suggeſtions be dul 


vide 4 Inſt. found and proved untrue, ſhall have Power to ordain and award Damage dec 
83. according to his Diſcretion, to him which is ſo troubled unduly.” ye) 
ro. Eli. The Juriſdiction of this Court was not only impugned towards i ori dir 
65x. ginal Creation, but even in the Reign of Queen Elizabeth it was ſtrong] 00! 


' | Broerave holden by the Judges of the Common Law Courts, that the Chance ſio 
and Watts. could not by his Decree ſequeſter the Party's Lands, that is, could on] 
4 Inſt. 84. agere in P:rſonam, but not in rem; and agreeably hereto it was reſolve 
Rol.Rep.86, 1G F/is. in the Caſe of * Coleflon and Gardner, That if a Man killed 


| = Rep. Sequeſtrator in the Execution of ſuch Proceſs, it was no Murder. fide 
”  166.275H.2. | | or \ 


18. 2 Ch. Cal. 43. Cowp. 419. 


But theſe were ſuch bloody and deſperate Reſolutions, and ſo muel 
againft common Juſtice and Honeſty, which requires, that the Degrees o 
this Court, which preſerved Men from Decent, ſhould not be rendered illu 
ſory, that they could not long ſtand ; but this Proceſs got the better o 
thoſe Reſolutions, on theſe Grounds. 1ſt, That the extraordinary Juri 
dition might puniſh Contempts by the Loſs of Eſtate, as well as Impri 
ſonment oF the Perſon, becauſe that Liberty being a greater Benefit tha 
Property; if they had Power to commit the Verfon, they might tak 
from him his Eſtate till he had anſwered his Contempt. 2dly, Ho a 
that a Court ſhould have Power to decree about Things, and yet ſhoul 
have no juriſdiction in rem, is a perfect Soleciſm in the Conſtitution 

the Court itſelf. | | 
— Alſo in the Reigns of Queen Flizabeth and King James the Firſt, ther 
(a) As are (a) ſeveral ſtrong Opinions, That a Court of Equity could not examin 
whereaPer- or give any Redreſs in a Cauſe after Judgment at Law, and that Suits 1 
ſoncommit- Equity, to relieve againſt a Judgment at Law, are within the Statute: 
ted to the Which nake it a Þ @munire to appeal to any Foreign Court, eſpecially 1 
Te for not the End thereof be to controvert the very Point determined at Law, ort 
Decree > ſeek Relief after Judgment in a Cafe wherein the Law may relieve, a 
made ſubſe- againſt exceſſive Damages, &c. | 
uent | ; 
ma contrary to a Judgment at Law, was, by Habeas Corpus out of the King's Bench, admitte 
to Bail, and afterwards diſcharged. Cro. Jac. 341. Aud to this Purpoſe, vide 4 Inſt. 36, 91. 
Inſt. 123. Dalſ. 81. Moor $36. pl. 1129, 916. pl. 1300, Leon. 241. 2 Leon. 115. 3 Leo 
11. 2 Brownl. 97. Godb. 244. Rol. Rep. 71, 72, 252. 3 Bulſt. 118, 120. Lit. Rep. 3 


Cro. Jac. 335, 344. March 54, 83. 


Hard. 125. But as theſe Opinions tended to render the Juſtice of this Court ilJuſor 

| n 59. whoſe peculiar Province it is to give Remedies in Caſes not remedial b 
bee 5 the ordinary juriſdiction, and to relax and mitigate the Rigour of t 

2 Ch. Ca. Common Law ; they ſeem now to be wholly exploded ; and this ſeen 
97.Abr.Eq. highly reaſonable, when it is conſidered how uncertain and doubtful th 
130. Law in many Caſes is before it is determined; and conſequently that be 
fore ſuch Deteriutnation it would be impoſſible to relax and mitigate th 


Rigour thereof, | | 


Vo 


2. Wi 
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* 2, at Juriſdiction it exerciſes at this Day. | *Page5go 


traor 


The antient (a) Rule for the JuriſdiQian of the Extraordinary Court of {a} Three 


Chancery, was confined to Frauds, Accidents and Truſts ; and though at Things, 


o 1 a F4 ; . a . . . 
2 this Day, by its Power in granting Injunctions, it curbs the Juriſdiction of ae my 


1 a 1 . | 
(as other Courts, and thereby has ſwallowed up the greateſt Part of the Bu- em nn 
Writ ineſs of the Common Law; yet it is ſtill under ſome of theſe Notjons judged in a 


that it exerciſes a JuriſdiQtion in relieving againſt Forfeitures, Penalties, Court of E- 


cellot | 
where a Compenſation can be made, in preventing Multiplicity of Suirs, duity. 


* duly 

mage decreeing a ſpecifick Execution of Agreements, aſſiſting defective Con- Al Co 
: reyances, Ge. but in no Caſe will reſieve againſt an Act of Parliament, ind Pe 
d ori directly againſt (5) a Fundamental Rule or Maxim of the Common Law, ceits f, for 
rongh nor retain a Suit where the Party appears to have a plain and adequate which there 
cello Remedy at Law. RR. | | ene Reme⸗ 
d on] N ; oy BY the 
ſolver Courſe of Law. 2. Accidents, as when a Servant, Obligor, or Mortgagor, is to * — {® 
illed acertain Day, and they happen to be robbed in going to pay it. 3. Breaches of Fruſt and Con- 


fdence. 4 Inſt. 8 4. 10 Mod. 1. See Caſes Temp. Talb. 40. /) Therefore if Tenant for Life 
or Years levy a Fine, or ſuffer Recovery, Equity will not relieve againſt the Forfeiture. Preced. 
chan. 570.—Alſo upon this Foundation, That a Court of Equity could not relieve againſt a 
Maxim of the Common Law; it was formerly holden, That one Executor could not compel 
the other to Account. Rol. Rep, 263.—That one Jointenant could not ſue his Companion. 


my Rol Abr. 376, —That if an Obligee loſt his Bond he was without Remedy. Rol. Abr. 375.— 
es @ $0 where the Leſſor entered upon his Leſſee, and ſuſpended his Rent, and it was held that he 
dilly had no Remedy. Latch 149.—So where the Party became remedileſs by his own Act, as by 
tter 0 paying Money without an Acquittance. Rol. Abr. 37 4.—80 where one on valuable Confidera- 
Juri tion promiſed to make a Leaſe, and it was held, That the Party could not ſue on this Promiſe 
mpri in Equity, becauſe he might have an Action on the Caſe. Rol. Abr. 385. But theſe laſt Opi- 
** nious are now of no Weight or Authority, as appears by daily Experience. 
tak 5 | | 8 ; | 0 8 . 82 

Fo fa + There are many Caſes of Covin, Fraud, and Deceit, where the Common Law will give 
ſhoul Relief, There is one Species of Action which is called An Aion upon the Caſe for a Deceipt. 
on Vile Com, Dig. 174. Wc. $1] | 
tber All Matters of Truſt are peculiarly within the JuriſdiQion of the Court ,,_ E 
amin of Chancery; but if a Truſtee does by Fraud and Combination with the 141. * 


(ui que Truſt endeavour to evade any Penal Law, under Pretence that Yide Tit. 
: Truſt is only cognizable in Equity, and that Equity ſhould not aſſiſt a (e) Uſes and 


uits 1 


atute 

ly kenalty, or (4) Forfeicure, yet Chancery will aid remedial Laws, and not Trufts. 
„or t lufer its own Notions to be made Uſe of to elude any beneficial Law. 4b. os 
ak | a cannot be 


demanded in Equity. 2 Chan. Ca. 88. (4) That all Forfeitures muſt be waved, as in Waſte, 
10 in a Bill for the Recovery of Tithes, Vern. 60, 2 Vern, 127. Fide Abr. Eq; 40, 127, 
vc. for the Authority of the Chancery of Great Britain. ſee Stra. 149. 


mitted 


91. 
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i | 3 . | | Perſe 

*azes: * Court of King's Bench. IM" 

EL” _ 4 „ | ha 3 confi 

Madox, c. \OWARDS the latter End of the Norman Period, the Aula Regi, MN 

Bad. Lib - which was before one great Court, where the Tufticiar preſided, M (ourt 
Ry e f. was divided into four diſtin Courts, i. e. the Court of Chancery, 

0s. King's Bench, Common Pleas, and Exchequer. | Al 


4 Inſt. 0. | The Court of King's Bench retained the greateſt Similitude with the WW Ae 
2 Inſt. 24. Antient Curia, or Aula Regis, and was always ambulatory, and removed iſ" i 
| LE 9 98 with the King where- ever he went: Hence the Writs returnable into this | 
Cs 7 Court are Coram nobis Ubicungue fuerimus in Anglia; and all Records WM 
Courts 78, there are ſtyled Coram Rege, as it is ſtill ſuppoſed to have always the King WF 
Rol. Abr. himſelf in Perſon fitting in it; from whence it obtained the Name of the | 
94. Court of King's Bench, and bath always retained a Supreme original Ju- ainſt 
riſdiction in all criminal Matters; for in theſe the Proceſs both iſſued, 

and was returnable into this Court; but in 'Treſpaſs it might be made 
returnable into etther the King's Bench or TY Pleas, becauſe the 

Plea was Criminal as well as Civil. 7 nab] 


(A) Of the Jurisditt ion of the Court of King's 
And herein, . 5 | 
1. Of its Juriſdiction in Criminal Matters. 591. 
2. Of its Juriſdiction in Civil Cauſes. . 593. 
3. Of its Juriſdiction in reforming and keeping Inte 


Fina! 
Min 
w, 0; 
Nee. 


weible 
Ma.; 
i iar 


rior Juriſdictions within their proper Bounds. 594. a 4 
| ut t 
(B) Now far its Preſence ſuſpends the Power one! 
all other Courts. 594. Ne: x wil 
(C) Of the Fozmof its Yzoccediugs. 595. | tog 
5 3 Ee 5 oF Ther 
(A) Of the Jurisdiction of the Court of Ring er 
min; And herein, "gl 
8 9 ur, 
1. Of its JuriſdiQion in Criminal Matters. te. C 
| Kd, 
Sid. 168. ls Court is termed the Cuſtos morum of all the Realm, and by th 33 
2 Hawk. | Plenitude of its Power, where-ever it meets with an Offence co 


r. C. 6. trary to the firſt Principles of Juſtice, and of dangerous Conſequence 
| not reftrained, adapts a proper Puniſhment to it. | 

4 Inſt. 71- It has a peculiar Juriſdiction, not only over all Capital Offences, © 

11 Co. 98. alſo over (a) all other Miſdemeanors of a public Nature, en N 5 

2 Hawk. to a Breach of the Peace, or to Oppreflion or Faction, or any Manne 


(00 1 Of Miſgovernment; and it is not material whether ſuch Offence 


it neceſſarx | | =" | 5 
to ſhew . of the like Nature formerly puniſhed here, agreeing in all Circumſtanc 
with the Preſent, 2 Hawk. P. C. 7. | | 725 Nuten 


* 


COURT or KINGS BENCH. 
theing manifeſtly againſt the Public Good, directly injure any particular Page 892 
perſon or not. ä Ee i 
"And for the better reſtraining ſuch Offences, it has a Diſcretionary 4 Hawk. 
Power of inflièting exemplary Puniſhment on Offenders, either by Fine, P. C. 7. 
Inpriſonment, or other infamous Puniſhment, as the Nature 6f the Crime, 
anfidered in all its Circumſtances, ſhall require; and it may make uſe of 
ay Priſon which thall ſeem moſt proper; and it is ſaid, That no other. 
Court can remove or bail Perſons condemned to Impriſonment by this 


Court. V Bo pi 
Alſo it hath ſo Sovereign a Juriſdiction in all Criminal Matters, that 2 Inſt. 540. 


ion thall be tried before certain Judges, doth not exclude the Juriſdiction Þ rag 
{this Court, without expreſs negative Words; and therefore it hath * ** 5 
ken reſolved, that 33 H. 8. cap. 12. which enacts, That all Treaſons, 


Kin b. within the King's Houſe, ſhall be determined before the Lord Steward 

f the BR the King's Houſe, c. doth not reſtrain this Court from proceeding 

l Ju- ink ſuch Offences. -_ „ N 3 3 

1 5 But where a Statute creates a new Offence, which was not taken No- Sid. 296. 
made r of by the Common Law, and erects a new Juriſdiftion for the Puniſh- 2 Hawk. 


nt of it, and preſcribes a certain Method of Proceeding, it ſeems queſ- P. C. 7. 
able how far this Court has an implied Juriſdiction in ſuch a Caſe. | 
Alſo this Court, by the Plenitude of its Power, may as well proceed Dalf. 25. 


vinally commenced here, whether the Court below be determined, or b. 4 
lll in efſe, and whether the Proceedings be grounded on the Common wb eo Al 
„or on (a) a Statute making a. new Law concerning an old Of- 31. 
a | | (a) As the 
5 . ; | | Statutes of 
rrible Entries, 9 Co. 118. vide Tit. Forcible Entry and Detainer —And the Statute of Pb. 
Ma. againſt Perſons taking away Females under the Age ot ſixteen Years, from their 
lians. Cro, Car. 468. 2 Inſt; 349. 2 Lev. 179. 2 Mod. 128, 2 Jones 53. 3 Keb. 
5 94, 106, 273. 2 Hawk. P. C. g. | | | | 


But the Court of King's Bench will not give Judgment on a Conviction Carth. 6. 

t will allow the Party to wave the Iſſue below, and to plead de novo, mm 3 5 

id to go to a Trial upon an Iſſue joined in g. KE. a wats. 
. : Fs | $7 convicted 

at King ſton upon Hull, for ſpeaking ſeditious Words, 


'There are many Caſes where a Certiorari is not to be granted, and others, where grantable, 
te grantable under Terms, c. See Table to Stat. Tit. Certiorart. 


Nor ean a Record, removed into the King's Bench from an Inferior 2 Hawk. 
urt, regularly be remanded after the Term in which it came in; yet 3 1 and 
the Court perceives any Practice in endeavouring to remove ſuch Re- Ne 
nd, or that it is intended for Delay, they may in Diſcretion refuſe to there cited. 
ceive it, and remand it back before it is filed. _ Be TEE | | 
Alſo by the Conſtruction of the Statutes, which gave a Trial by Nif 4 Inſt. 74» 
u, the King's Bench may grant ſuch a Trial in Caſes of Treaſon or Raym. z 
my, as well as in common Caſes, becauſe for ſuch Trial, not the OWE 
rd, but only a Tranſcript is ſent doo n. | : 
And by the 6 H. 8. cap. 6. it is enacted, That the King's Bench 

have full Authority, by Diſcretion, to remand as well the Bodies of all 

) Felons removed thither, as their Indictmeuts, into the Counties (5) Extends 


there the Felonies were done; and to command all Juſtices of Gaol- 3 


Maſter the Courſe of the Common Law, as the ſaid Juſtices might 

re done, if the ſaid Indictments and Priſoners had not been brought 

wo the ſaid King's Bench“ e 
| | ; 88 2 | The 


% 


Act of Parliament, appointing that all Crimes of a certain Denomina- 2 Jones 53. 


Inditments removed by. Certicrari out of Inferior Courts, as on thoſe 44 E. 3. 31. 
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the Inferior Court, where the Proceedings are removed by Certiorari, * adjudged in 


Sea, oe . 
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livery, Juſtices of the Peace, and all other Juſtices, to proceed there- Raym. 367. 
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COURT or KING BENCH. 


(9)41nft.73- The Judges of this Court, are che (a) Sovereign Juſtices of Oer and 


c er Terminer, Gaol-Delivery, Conſervators of the Peace, Ec. as allo the 
*Page 593 (6) Sovereign Coroners ; and therefore, where the Sheriff and Coroner 
(Hank, © may receive Appeals by Bill, 2 fortiori they may; alſo this Court may ( 
Vaugh. 157. admit Perſons to Bail in all 1 Caſes according to their Diſcretion, 


2. As to this, if it is for Treaſon, Murder, or a Capital Felony lainly expreſſed in th 
Warrant, and there is not any Circumſtance, in favour of the Priſoner I "my exprelled in th 


? 3 


Law, 
rars 4 
erlor 
Abuſ 
the In 
that 1 
Bznch 
Saburt! 


Jud 
ther 1 
which 
tan be 
Pant, 
file | 
bi Me 
ts Ce 
bk Dy 
Iron 7 
nd a ; 
$ whe 
de ſal 
17 c. 
Its to 
Normt 
prejucl 
ke in 


PL. / 


3 2 ᷑. Of its Juriſdiction in Civil Cauſes. 


* 


17E, 3-50 At the firſt Diviſion of the Courts, the original Intention appears plaialy 
Rol. Abr. to have been to confinę the Juriſdiction of the Court of King's Bench tg 
536, 537. Matters merely Criminal; and accordingly ſoon afterwards it was thy 
(4) For the enacted by (d) Magna Charta, cap. 1 (e) That Common Pleas hall no 
' Expoſition follow (F) our Court, but be held in a certain Place: Hence it is, that x 
of this ws this Day this Court cannot determine a mere Real Action. : 
tute, an 2 ; 55 

what ſhall be ſaid a Common Plea, wide 2 Inſt. 21, 22. Rol Abr. 536, 537. (e) But the 
general Words bind not the King, for he may bring an Action there for a Common Ple: 
2 Inſt. 23. 2 Rol. Rep. 290. (J). 1 his extends both to the King's Bench and Court of Ex 


chequer. 2 Inſt. 23, 550. But vide 4 Inſt. 113. 


2 Inſt. 23. But notwithſtandiog Common Pleas cannot be immediately holden i 
4 loſt. 72, Banco Regis, yet where there is a Defect in the Court, where by Law the 
To wy vide may be holden originally, they may be holden in B. R. As if a Recor 
| 256. a 
Show. P. C. come out of the Common Pleas by Writ of Error, there they may hol, 
57. Plea to the End; ſo where the Plea in a Writ of Right is removed out 
1 the County by a Pone in B. R. ſo on a Writ of Meſne, Replevin, Cc. 
2 Inſt. 23. So any Action di & armis, where the King is to have a Fine, as Eje 
ment, Treſpaſs, Forcible Entry, Cc. being of a mixed Nature, may 
commenced in B. R. | | 5 
2 Inſt. 23, Alſo any Officer or Miniſter of the Court, intitled to the Privileg 
4 Inſt, 71. thereof, may be there ſued by Bill in Debt, Covenant, or other Perſon: 
2 Bulſt. 12 3. Action; for the Act takes not away the Privilege of the Court. 
41nd. 31. And this begat the Notion, That if a Man was taken up as a Treſpaſſ 
Ero. Car. in the King's Bench, and there in Cuſtody, they might declare again 
330. him, in Debt, Cevenant or Account; for this likewiſe was a Caſe of P 
Deng. ass. vilege ſince the Common Pleas could not procure the Priſoners of t 


| k Li 3 6, King's Bench to appear in their Court; and therefore it was an Exceptic 


193- out of the Statute of Magna Charta. . ; oy 
(g)Itwasa (g) By the Statute of Glouceſter, cap. 8. None ſhall have Writs | 
22 of Treſpaſs before Juſtices, unleſs he ſwear by his Faith that the Goo pro 
the Com- 3 1147 n 
1 To taken away were worth torty Shillings. | nir 
quod plac ita de Catallis, Debitis, Cc. que ſummam 408. attingunt, vel cam excedunt, ſecundum Lig Ich C 
& conſuetudinem Anglia fine Brevi Rigis placitari non Debent. 2 Inſt. 313. 6 E. 1. For Expoſitie 
whereof, vide 2 Inſt. 310, Cc. put but for Example; for ſo it is in Debt, Detinue, Covenan 
e. 2 Inſt. 391, Secu in Treſpaſs vi & armis, where the King is to have a Fine, for 3 Fig 
cannot be affeſſed but by a Court of Record. 2 Inſt. 391, F. N. B. 45. 3 Mod. 276,—5S0 in Tre zu! 
paſs for taking Charters concerning a Freehold; for it is a Maxim in Law, that ſuch Plezs © 22 
not be in any Court but of Record. 2 Inſt. 391. F. N. B. 47. Raym. 293. This Courſe of m wers « 
ing an Affidavit, by Experience, was ſo dangerous and troubleſome, that it was forbor" ; ©) mn; 
the Defendant-left to take ſuch Exceptions as the Common Law gave him. 2 Inſt. 391. i upt dre t 
a Nonſuit in an inferior Court 16s. is given for Coſts, by 23 H. 8. c. ts. Debt lies for it in Hor 3 
R. becauſe given by a ſubſequent Statute, Cro. Eliz. 96. Leon. 316. For as the Inferior Court b wh 
which are not of Record, regularly cannot hold Flea of Debt, c. or Damage, unleſs under: 3 
Zo the Superier, Which are of Record, cannot unleſs above 40s, 2 Inſt, 391.— [But if the Ped, 
mages are laid in the Declaration, to 40s. at leaſt, the Superior Courts, hold the Plea, and v 
not ſtay the Suit on Motion. And it is the Privilege of the Subject to ſue in any of the King = 


Courts (according to the Nature of the Action) as he pleaſes. The Court of King's Bench ne 
holds Plea in all Actions, (Real! and Quare Impedit excepted) ſuppoſing the Defendant to be 
the Cuſtody of the Marſhal, if the Proceedings are by Bill —lf by Original, there is pot 

Occaſion for that Fiction.) 1 | 9 1 


— 


— 


COURT or KINGS BENCH. 


o the ; Of its Jariſdiction, in reforming and keeping inferior Juriſdictions Page 594 
Oner within their proper Bounds. . . 
ay (c | | | 


The Court of King's Bench, as it is the Higheſt Court of Common 4 Hawk. 
law, hath not only Power to reverſe erroneous Judgments for ſuch Er- P. C. 8. 
rars as appear the Dofect of the Underſtanding, but alſo to puniſh all in- be pied, 
{or Magiſtrates, and all Officers of Juſtice, for wilful and corrupt Is ES 
ng! 4 is 4 : 3 3 | T ph z. 
4buſes of their Authority againſt the obvious Prineiples of natural Juſtice ; * 

te Inſtances of which are ſo numerous, and ſo (a) various in their Kinds, (a) Where 


hat it ſeems needleſs to attempt to inſert them. | Ta _— 

f | | | | of King's 
och called the Sheriff of Midd!:/zx, and appointed that Watches ſhould be ſtrictly kept in the 
Suburbs, and about the New Building, as a Thing belonging to the Care of this Court. Sid. 218. 


judgment was given in an Action in the Sheriff's Court of London, and Buxton, v. 
lier it was removed to the Mayor's Court by a Levata Querela, within Singleton, 
rnich Court there are four Attornies, and by excluſive Cuſtom no other 46 Dp 4 
an be Attorney there; and one of the Attornies there was aſſigned to the 3; Reb. PR | 
intiff by the Recorder; but becauſe the preſent Mayor was concerned 8. C. 
the Cauſe, the ſaid Attorney, and all others refuſed to act for him: And 
Maynard, No Perſon can withdraw himſelf out of the Juriſdiction of 

fis Court, which hath ſuperintendant Power, if an Officer refuſes to do 
ks Duty; and he mentioned a Cafe cited by Ney, where the Biſhop of 

un refuſed to allow Criſm, or Baptiſma] Oil to the Pariſhioners of D. 

ad a Mandamus was directed to him out of this Court: So in all Caſes, 
zwhere the Ordinary refuſes to grant Probate of Wills, Sc. Wild was of 

be fame Opinion, That if any Court reruſes to do Juſtice, this Court 

my command it; and in this Caſe it will be in the Power of the Attor- 

to delay Juſtice ; and therefore the Court ſent for the Recorder and 
Armed him of the Matter, and declared, that this was good Cauſe to 
rcjudge the Attorney, and that ir was a dangerous Matter to deny Juſ- 

tein ſuch a Manner; and mentioned the Abbot of Crowl/and's Caſe, 

pL. 4. where the Liberties were ſeized becauſe he had not Officers, 


. bY 


1 * os. 


_ 


u $ow far its Pzeſence ſuſpends the Power of 
cepric 5 85 all other Courts. 0 | 


HIS Court being the Supreme Court of Oyer and Terminer, Gaol- H. P. C. 
Delivery and Eyre, its Preſence ſuſpends the Power and avoids“ 155 9 
i Proceedings of all other Courts of the ſame Nature in the County : 4 0 15 
138 1 2 "TW WY. I by 7 Pte 
rein it firs, during its Sitting there, (5) eſpecially if the Juſtices of 3 Inſt. 27. 


L Courts have Notice of its ſitting. 2 Hawk. 
xpoſitiq 5 5 | : 15 P. C. 8. 
. | (4) Or without Notice, Per 4 Inſt. 73. 
pr a Fil DN R 

1 Tre 5 * 3 . g ; at; . , 

a abe if an Indictment in a foreign County be removed before Commiſ- 4 Inſt. 73. 


wers of Oyer and Terminer into the County where the King's Bench fits, 
rn; VP may proceed; for that the King's Bench not having the Indictment 


if 5 ire them cannot proceed · for this Offence. 
{ho | wt if an Inditment is found in the Vacation-time in the ſame County 
nder ich the King's Bench firs, and in Term: time the King's Bench is ad- Inſt. 73. 
the ned, there may be (c) a ſpecial Commiſſion to hear and determine it. (c) That it 
iy | is beſt if 
ie Kin n Commiſſion bear Teſe in Term-time, z Inſt. 27. vide Keilw, 152. Dyer. 286. pl. 45. 
pck unk. P. C. f. | | | 
to | 
g pat (C) Of 


COURT or KING's BENCH. 


*®Page595 (0) Of the Fozm: of its Pzoceedings, 


ie Head * Shay Civil Side in the King's Bench commences on a Suppofition 
of Precgſi. a Treſpaſs committed by the Defendant in the County where it jd 
ſides, and that he is taken up by Proceſs of that Court, as the Sovereis 
Eyre, and committed to the Marthal, in which Caſe he may be declare 
againſt in any Civil Action whatſoever. „ | 
' "The firſt Proceſs therefore is a Bill either Real or Feigned, and ſo calle 
becauſe its Foundation was the Bill of Complaint in Court touching tl 
Treſpaſs ; on this is founded the Latitat, which ſuppoſes that the Defe 
dant had eſcaped, and therefore iſſues in the King's Name, to apprehe 
the Party wherever he may be found; for the King has an univerſal ] 
riſdiction over all his Subjects, and conſequently may call any of the 
that fled from the Juſtice of his own Court. | e 
'g Hawk, All Proceſs or Writs of Appeal, and all Proceſs on Indictments remo 
P. C. 8, 9. ed hither by Certiorari from a (a) foreign County, ought to be returnak 
| 95 g all Cor am nobis ubicunque fuerimus. * | 43 
OCEIS i 
upon Bills of Appeal againſt ane in Caſtodia Mareſtballi, ought to be returnable Ceran n 
apus Weſimonafterium. 2 Hawk. P. C. 8, 9. Of Indictments commenced in the King's Ben 
2 Hawk. P. C. 9. 9. 1 5 N 


| * And ſo are Proceedings in Civil Suits, in this Court, by Original. 


9 Co. 113. Alſo it hath been reſolved, That where the Court proceeds on an ( 
bee fence committed in the ſame County wherein it fits, the Proceſs may 
1 ro made returnable immediately; but that where it proceeds on an Off: 
2 Rol. Abr Temoved by Certiorari from another, there muſt be fifteen Days betwe 
626. the Teſte and Return of every Proceſs. 
3 Inſt. 5 50. | 1 5 ; 


* 
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Court of Common Pleas. 


Maddox, c. OWARDS the Norman Period, the Power of the J 
8 broken, and the Aula Regis, which was one great Court, divi 
into four diſtinct Courts, as we have them at this Day in Meſim in 
Hall; the Common Pleas was eſtabliſhed for the Determination 
(b) Pleas merely Civil, and was at firſt ambulatory, and removed u 
; () ee the King wherever he went; but by (c) Magna Charta, cap. 11. Com 
between ia placita nm ſeguantur (d) Curiam nylram ſed teneantur in aligus e 
Subject and Loco, | | 
Subject 8 : | 
were to be there determined, thereſore the Style of this Court was Placita coram, Uc. or 
mon Pleas ; the Word Pleas, antiently ſignifying the Convention of the States in Ce 
 Germenice in Plats; and becauſe in thoſe Conventions of the States al! Cauſes were heard, 
bated and determined, therefore by Corruption they got the Name of Pleas from the C 
where they were decided: Hence the Court that wos particularly erected to hear and de 
mine ſuch and ſuch Cauſes, was called the Court of Pleas, Dufr. 395. (e) That this C 
was not created by or ſoon after the making of Magna Charta, vide Co. Lit, 11. b. 2 loft. 
And for my Lord Cole's Opinion of the Antiquity of it, wide the Profaces to the 8 and 91 
and 8 Co. 145. (4) Before this Act, Common Pleas might have bcen held in J. K. at 
original Writs were returnable there, 2 Inſt, 21, | 
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_ COURT or COMMON PLEAS. 


+ The JurifdiQion of this Court is founded on (a) original Writs iſſuing #Page 6 
| | hich are the King's Mandates for th 859 
out of the Chancery, which are the King s Mandates for them to proceed 41 
on, to determine ſuch and ſuch Caufes ; rhefe Writs iffue out of Chancery, (c) 3 
becauſe, when the King's Court was but one, the Chancellor had the Seal ; lib. 31.105, 
and therefore; when they were divided, he ſealed all original Writs. By b. pl. 2. 
this Method the Seal was a Check on the other Courts, to know what 13ys, Sine 
Cauſe was there, and likewiſe, that the (5) Fines far having Juſtice in & ne 
King's Court thould be anſwered incontinently bef h FO: 
the King's Court thould be antwerec ntinently before there were a non ba- 
any Proceedings. ICED | . | beat; and to 
| | | the fame 
Purpoſe is Fleta, lib 2. c. 34-f. 83. Briton 2. b. fays, On the Eſtabliſhment of this Court, 
that they ſhall plead fach Common Pleas as we fhall command them by our Writ, fo that the 
Proceedings on our Writs may be recorded. (6) In Maddox 293 to 314. there are Variety of In- 
kances of Fines recorded for having Juſtice in the King's Courts. See Anc. Dial. of Excheg. 56. 


But this is to be underſtood when the Cauſe is between common Per- 4 Inſt. gg. 
ſons; for when an Attorney, or any Perſon belonging to the Court, is 
Plaintiff, he ſues by Writ of Privilege, and is fued by Bill, which is in 
Nature of a Petition; both which originally commence in the Common | 
Pleas and have no Foundation in the Chancery. | | 

This Court, my Lord Coke ſays, is the Lock and Key of the Common 4 Infl. 99. 
Law in Common Pleas ; for herein are Real Actions, whereupon Fines | 
and Recoveries do paſs ; as alfo all other Real Actions by original Writs ; | 
alſo Common Pleas Mixt or Perſonal, in divers“ of which the King's 
Bench has a (c) concurrent JuriſdiQtion with this Court. | 


e 


{c) But the 
| | Juriſdiction 
of each Court is ſo well eſtabliſhed, that at this Day the Court of King's Bench cannot be au- 
thorized to determine a mere Real Action; ſo neither can the Court of Common Pleas, to in- 
quire of Felony or Treaſon. 2 Hawk. P. C. 2. Vide Tit. Court of King z Bench. 


* Sec Note ante, at the End of f. 593. . 


This Court, without any Writ, may upon a Suggeſtion grant Prohibi- 4 Inſt. 99. 


| tions, to keep as well Temporal as Ecclehaftical Courts within their (4) Said to be 


Bounds and Juriſdiction, without any Original or Plea depending; for ger rl 


te Common Law, which in theſe Caſes in a Prohibition of itſelf, lands judges of 
inſtead of an Original. | : | | England, 

855 . | Mich. 7. 
Jac. 1, And that there were ſeveral Precedents to this Purpoſe. (4) All Prohibitions for in- 
croaching Juriſdiction iſſue as well ont of the Common Pleas as King's Bench, Vaugh. 157. 


per Vaughan Ch. hult. „ 


This Court, in Term Time, may award a Habeas Corpus by the Com- Vaugh. 
mon Law, + for any Perſon committed for any Cauſe under Treaſon or i : 
Felony, and thereupon diſcharge him, if it ſhall clearly appear by the 3 
Return, that the Conunitment was againſt Law, as being made by one 
wac had no Juriſdiction of the Cauſe, or for a Matter for which, by Law 
no Man ought to be puniſhed. _ Es | 


+So it may by the Hateas Corpus Ad, 31 Car. 2. c. 2. 80 by the ſame Stat. any Judge of 
this Court, may in the Vacation award an Habeas Corpus. ; 


This Court, upon an Adjournment, upon a Foreign Voucher may hold 4 Inſt. 100. 
Plea likewiſe upon other Foreign Pleas, and upon general Baſtardy, Ve 
ungues accouple in Loiale Matrimony, c. for none but the King's Courts, 
and no inferior Court, ſhall write to the Biſhop ; ſo likewiſe upon Antient 


Dcmeſne pleaded. 


Court 


— 


Vas formed from the Exchequer in Normandy, which was a Court of Sovereign ” pang 


* 


nn urt of | Exchequer. ; 


(A) Of the Nature and Antiquitp of this 
Court. 597 | 


cc) Jn what Caſes it has a Jurigdiction. 598, 


(0) Of the Manner ok its Pzoceedings. 600. 


— 


(4) dt the Nature and Antiquitp of this Court 


41nſt. 103. HE Court of (a) Exchequer is an (4) ancient Court of Record, 
(a) The IL for all Matters relating to the Revenue of the Crown. 

Common | | SE Wt | | 

Derivation of the Word is from the old French Word Eſcheguier, which ſignifies a CbSeſi- board, or 
Chequer Work ; and becauſe a Cloth of that Kind was laid upon the Table upon which the Ac- 
countants told out the King's Money, and ſet forth their Accounts, in the ſame artificial Manner 
as is done in the Cofferer's Account at this Day, it was called the Court of Exchequer. Mad- 
dox 109. Spelm# Gloſſ. Tit. Scacc Ferteſe. on Monarchy, the Notes there, 117, 118. (6) lt 


s who exer- 


and ſuperintended all Manner of Complaints, by and againſt the Sheriffs and Baili 


_ cifed an ordinary Juriſdiction, and whoſe Duty it was to gather the Duke's Rents in each Baili- 


wick, and to account for the ſame in this great Court; and as in the Court of Normandy the 
great Officers of State ſat as Judges, ſo with us, before the Diviſion of the Courts, the great 
Miniſters, as the Juſticiar, Conſtable, Seneſchal, Chancellor and Treaſurers, ſat in this Court; 
but the Treaſurer uſually prefided, as beſt acquainted with all Matters relating to the Revenue. 
Maddox 109. Vide alſo for the. Antiquity of this Court, and of its ſeveral Officers, and their 
Duty. 4 Inſt. 103. Sav. 48, 2 Inſt. 104. 105, 551. © 7” 5 


(e) The In the (e) Exchequer there are ſeven Courts, 1. The Court of Pleas. 


Cone 2. The Court of Accounts. 3. The Court of (4) Receipt. 4. The Court 
ple 43-50 of Exchequer (e) Chamber, being the (/) Aſſembly of all the Judges of 
erected tems England, for Matters of Law. 5. (g) 1 he Court of Exchequer Chamber, 
fore H. 8. for Errors in the Court of Exchequer. 6. (4) The Court of Exchequer- 


wasdiffolv- Chamber, for Errors in the King's Bench. 7. (i) The Court of Equity 


2 in the Exchequer- Chamber. 

Parl. 1. ſeſſ. 2. c. 10. and the Clergy diſcharged thereof by 2 3 Ph. F. Ma. c. 4. But by the 
Firft of Eliz. c. 4. the Firſt- Fruits and 'Venths are re- united to the Crown, but no Court is re- 
vived, but the ſame to be within the Rule, Survey and Government of the Exchequer, Ce. 4 


Inſt. 120. — The Court of Augmentations was erected by 33 H. g. c. 39. But Queen Moy 


according to the Power given her by the Statute 1 Ma. c. 10. by Letters Patent dated 23 For: 
ery in the ſame Year, diſſolved the ſame Court; and the next Day, by other Letters Patent, 
united the ſame to the Exchequer, which was utterly void, becauſe ſhe had diſſolved the ſame 
before. 4 Inſt, 118. Moor 289, But vide Plow. 377, 542. and the Banker's Caſe, where, by 
the Opinion of Lord Sommers, the Uniting of the Court of Augmentations to the Court of 


Exchequer was not abſurd, nor an impracticable Thing. 4) This is the true Centre, into 


which all the King's Revenue and Profit ought to fall. 2 Inſt. 19. (e) What Cauſes are to 
be adjourned thither, and the Method there, as to the arguing of them by the Judges. 2 
Bulſt. 146. Lev. 7. ) 4 Inſt 68, 110. (g) Erected by 3t Ed. z. c. 12. (6) Erected by 
27 Eliz. c. 8. /i) The Lord Treaſurer, Chancellor, and Barons of the Exchequer, are the 
Judges of this Court; and their Juriſdiction is as large, for Matters of Equity, as that of the 
Barons in the Court of Exchequer, for the Benefit of the King, by the Common Law. 4 Inſt. 116. 


8 


h) J 


» (B) In what Cafes it has a Jurisdic ion. pages 


« be held in the Exchequer, unleſs it ſpecially concern the King or been doubt- 
e his Miniſters.” . ed, whether 
| | | | thisis an 

Ad of Parliament, or an Ordinance only, made by the King, for the better Order of this Court. 
Plow, 209. 4 Inſt. 113.— But 2 Inſt. 351. it is ſaid, there is a Writ-in the Regiſter. under Title 
Jrevia de Statut. which recites the Words of this Statute; and in the Margent of the Writ 
Sutat' de Rutland is quoted; ſo that without Queſtion this Statute was made by Authority of 
parliament. And 4 Inſt. 113. it is ſaid, it is entered in the Parliament Rolls, & vide 8 Co. 20. 
hut 4 Inſt. 114. it is ſaid, the Writ is founded upon the Common Law and Cuſtom of the 
Realm, / This is only in Affirmance of the Common Law. C 


rt. the Poſſeſſions that he hath from rhe King, out of which the Farm is to ny Abr. 
i i not pay his Farm to the King. 538. 
te paid, by which he cannot pay his l 528 
ord, „„ 8 his Debtor f. 2 Inſt. 351. 
And by this Fiction, the Court of Pleas hath a Ccncurrent Juriſdiction with the Common 
4 or Pleas and King's Bench in Civil Suits, (except Real Action: and Quare Impedit.) 
Ac · 5 8 | | [EET 
nner 1 5 1 
Mad- | | ; ; 
0) It The Debtor (4) of the King's Debtor may fue here by Que minus. co K 12. 
tion, * at 
3 the Leſſee of the King's Leſſee is not intitled to the Privilege of the Court of Exchequer, Owen 
Jaili- . — hut ſee the preceding Note, and the ſame Fiction is uſed on the Equity Side.] 
y the | „„ 3 | 
ig An Information for the Queen and Party, upon the Statute of Liveries, Sav. 134. 


FE. 4. cap. 2. was brought in the Exchequer, though by the expreſs Agerd and 
Words of the Statute it ought to be in the King's Bench, or Common Cavend'ſs, 


Pleas, before Juſtices of the Peace, c. but the Exchequer is not men- 2 Fu 
toned ; and it was adjudged it lay in this Court, becauſe the Queen 326. S. C. 
les. ms Party, and there were no Negative Words; without which (e) this adjornatur. 
ourt king a Superior Court ſhall have FutiſaiQtion. | 85 2 564. 
N g ; | C. upo 
es of ; Writ of Error in Cam”. Scacc, reverſed as to the Informer; for the Penalty was given 4 B 
ber, wiy that informed in the Courts ſpecially named. 2 And. 127. S. C. reveried accordingly. 
uer- / Plow, Com, 28. 9 5 
Juity 1 | . e 
if the King's Farmer ſues in the Exchequer againſt a Perſon for detain- 38 Aſſ. 20. 
y the ng of 'T'ithes, Parcel of the Poſſeſſions to him leaſed in Farm by the _ Abr. 
ee ling though the Right of Tithes comes in Debate between them, yet the 53“. 
fs. 4 Court ſhall not be ouſted of Juriſdiction. | = 
Mary f J. S. be Parſon impropriate of D. and B. Vicar there, and the King Lane 100. 
* faron of the Vicarage, and there is a Debate between the Parſon and 3 og 
yo Vicar for Tithes. the Suit for theſe Tithes ought to be in the Exchequer. *3"* * 
e by If (f) a Copyholder of the King's Manor be ſued in the Eceleſi ſtical Lane 39. 
rt of Courts for Tithes, upon a Suggeſtion in Scaccario, that he preſcribed to Rol. Abr. 
into 


ky a certain Modus decimandi, he ſhall have a Prohibition there, and this $39- 5. C. 


br 3 du mall be tried there. fs 7 0 

1 % | Farmer. Lit. Rep. $2 5, 

0 the | WY | | 

* If Man be amerced in the King's Leet, and upon Proceſs out of the Lane 33. 


lichequer the Bailiff diſtrains him for the Amercement, and he brings Rol. Abr. 
I Treſpaſs, 539. S. C. 


V the (a) Statute of Rutland, made 10 F. 1. (5) & No Plea ſhall {a hank > 


The King's (c) Farmer may ſue one that detains from him Part of 38 Aff. 20. 
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COURT or EXCHEQUER. 


Treſpaſs, he ought to bring this Action of Treſpaſs in the Office of Pleas 


+ Sed gu. If ſuch Action may not. be brought in B. R. or C. P.? 


Ro). Abr, oh H an erroneous Judgment be given in a Formedon in a Copyhold Conrt 

$4 g. in the County where the King is Lord, the Party againſt whom the Jude: 

B. E. AE ment is given may ſue, by Petition or Bill to the King, in the Exchequer- 

jornators Chamber, in the Nature of a Writ of Falſe Judgment, for the Reverſal o 

this Jndgment ; for as in the Court of a common Perſon, the proper Suit 

ſor Reverſal thereof is to the Lord, by Petition; fo it is here to the King 

Page zog and the Exchequer-Chamber is the more proper to ſue to the King by 
Petition than the Chancery, becauſe it concerns the King's Manor. 

Rol. Abr. An Attion of falſe Impriſonment, or other Action, may be brough 

$39- againſt the Under-Sheriff, in the Exchequer, though the Sherif be the 

SO». Officer of the Court, for the Court takes Notice of the Under-Sheriff 

tit. Sheri, allo. | „„ CPS 


41a. 118, I A. holds Lands of the King by Fealty and Rent, and makes a Leaſe 
thereof for Years to B. and C. pretends a prior Leaſe to him by A. thoug 
there is a Rent iſſuing out of thoſe Lands to the King, yet neither B. no 
C. can ſue in this Court by any Privilege, in reſpect of the Rent; fo 
that the King can have no Prejudice or Benefit thereby; for, whether B. 
er C. prevails, the Rent muſt be paid“ 5 | 
Sf * 7 | - 
Sed qu, If he may not ſue here, by uſing the common Fiction. 


s tuft. 118. But if the King extends Lands, as the Lands of A. for the Debt of 4 
| and leaſes the ſame to B. for Years, reſerving Rent, and C. pretends 
that A. had nothing in the Land, but that he was ſeiſed thereof, Cc 
fo) The his is within the Privilege of the Court ; (a) for if C. prevails the King 
King +. Jofes bis Rem. | j ot | 
brought js . Ds | 5 
Debt againſt a Prior Alien, and the Prior had Proceſs againſt A. who detained Gonds from him 
without which he could not anſwer the King; and A, came and claimed the Goods as hi 
- Parſon of B. and thereupon Iſſue was taken for the King triable in the Exchequer 
4 Inſt. 111. | | | ; 8 | 


4 luſt. 119. Tf the King leaſes to J. for Years, rendering Rent, the King may dif 
train in all other the Lands of A. for his Rent, yet A. hath no Privilege 
: for his other Lands, to bring them within the Juriſdiction of this Court. 
Fla-d. 160. If a Man files a Croſs Bill in this Court, he need not intitle himſelf te 
rhe Juriſdiction of the Court, becauſe the Croſs Bill is grounded upot 
| another Bill in Court. | | 25 
Hard, 160. So if a Man be ſued in the Office of Pleas, he may have an Engli/h Bi 
to be relieved againſt that Suit, without ſetting forth Matrersof Juriſdiction 
Hard. 196. If A. is outlawed at the Suit of Z. and Lands in the Poſſeſſion of 4 
extended, and C. claims Iitle to them, and pleads to the Inquiſition, | 
C. will bring an Ejectment for them, it muſt be in this Court, becauſe 

ä the King's Revenue is concerned. 
Hard, 193. If A. hath Title to Lands under an Extent out of the Exchequer, fo 
| Debts in Aid, he muſt bring his Ejectment for them in this Court, anc 
(4) Where having brought his Ejetment for them in the (4) Common Pleas, ufo 


.0:/allowed Motion he was ordered to proſecute here. 
Po proſe- 


cute in Chancery. 2 Vern. 46. vide Vern, 220, 469. 


woe. ES By the 33 H. 8 cap. 39. 1. 57. the Court of Exchequer has 8 
Had. 33“, diſcharge all Debt and Doties due to the King, upon any Equity e 
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"COURT or EXCHBQUER. 


and it is by Virtue of this Act that they diſcharge Recognizances - and it | 
ſeems by the ſaid AQ, they may diſcharge Penal Laws + made before this + Qu? 
Statute ; but all Penal Laws made after the Statute cannot be diſcharged, 


bor muſt be compounded. 7 OF Ta RENT 


} The Author muſt, I conceive, mean that Actions on Penal Statutes may be compounded by 
Leave of the Court, the Parties intereſted confenting, and moving the Court, where the 


Action is depending, for that Purpoſe, But certainly the Courts cannot ſuſpend the Opera- 


tion of Laws in Force. 


1 — 


EIN Of the Manner of its Pꝛoteedings. | Fac 


F prohibited Goods are ſeiſed, and | Proclunmanan madg according Wig 


the Courſe of the Court, the Owner ſhall not have them (a) deli- (a) By! 3 ; 


vered unto him upon Security, without putting in (6) a Plea, ſhewing 14 Car. 2. 
Cauſe why he ſhould have them. „ 7 7 = 
rit ot Ve» 


livery ſhall be granted but upon good Security, and for Goods periſhable, or where the laformer 
ſhall delay the Trial. / Upon a Bill in Equity to diſcover the Value of Cordage ſeized to 
the King's Uſe, the Defendant, in his Anſwer, made Title to it as his own; and upon giving 
Security had a Writ of Delivery, though the King claimed the Property as his own Goods, and 
not as Goods forfeited. Hard. 191. But it was faid, it would have been otherwiſe it the 
King's Title had appeared by lnquiſition or other Record. | 

. ,*% SE 


Before the 5 R. 2. ſo great Care was taken of the King's Revenue, 4 Inſt, 110. 
that no Man might ſue or plead for their Diſcharge of any Debt, Ac- 
count or Demand in this Court, without expreſs Command, or Letter of 
the Great Seal. | 


But by 5 R. 2. cap. 9. this Practice was declared illegal, and ordained, 4 Int. 11. 


That the Barons ſhould have Power to hear every Anſwer of every De- 
mand in this Court; ſo that every Perſon, '&c. may plead, ſue &c. 
without ſuing any Writ or other Commandment. . Ces 

In caſe of an Outlawry, it is the Courſe of the Exchequer to prefer Mod. go. 
an Information, in Nature of a Trover and Converſion, againſt him Per Hale, 


that hath the Goods of the Party outlawed. Ch. Juſt. 
| | Will. Rep. 


445. pl. 128, 684, 687, 690. 2 Wil. Rep. 269. pl. 68. 270 Comyns 81. pl. 34. Ld. Raym. 


325. Salk. 395, 408, pl. 4. 5 Mod. 109. Carth. 441. Skin. 617. pl. 13. Comb. 10), 470. 
Fitzgib. 265, 266. 10 Mod. 188, 189, 367, 380, 409. 11 Mod. 173. pl. 15. 12 Mod. 176, 
176, 177, 438. | ; 
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no. ® Court of the Conſtable and 


Id = 7 Pe | 225 | ; 
gray hn TN the King's own Court, eſtabliſhed by William the Conqueror, there 
2. c. 31, 1 were High Officers, called the (a) Conftable and 7 Marſhall, to 
Spelm. whom chiefly belotiged the Conuzance of Matters of Honour, War 
e 2) and Peace; and therefore all foreign Facts committed by the King's 
e Mr. Subjects were, referred to them to determine, according to the Lay of 
ahn, | „„ is _ : 
and came from their Comes Stabuli; there was the like Officer in France, called Ze Conflabl: 4. 
Franc, Who was the Great General of the Army, whofe Power was confined to Matters of 
War only: But it ſeems the Conſtable of England had a Civil as well as a Militaty Juriſdiction, 
eſpecially as to Matters tranſacted in foreign Parts: This Officer was firſt created in Willian 
the Conqueror's Time, and was antiently hereditary, and went to Females; but, being an 
Office of ſuch high Power and Dignity, it became formidable to the Crown; and therefore H. 
8. got rid of it, fince which there has been no ſuch Officer for a Conſtancy, but only one cre- 
ated pro lac vice. Vide the Notes to Fortel. on Monarchy 130. 48 E. 4.3. 13 H. 4. 4-5. 
4 Inſt. 127, Dyer 285. // Of the ſeveral Kinds of Marſfols that were Attendants on the 
King's Court, and the Nature of their Offices, vide Maddox 31, 32, 33. And that the Marſhal 
who was joined with the Conſtable, ſat as Judge with him, and was called the Earl Marſhal, or 
Marſhal of England, vide Fleta, lib 2. C. 3. Maddox 33. Show. P. C. 60. Co. Lit. 7 4. 4 Inſt. 123. 


But to underſtlnd the Nature and Juriſdiction of this Court, at preſent. 
I thall conſider, Sal: | 1 


(A) Of the Wanner of holding this Court ; and 

herein, whether it can be held bp Commiſſion, by 

the Earl Marſhal only; and whethet it map br 
prohibited if it exceeds its Jurisdic ion. 601. 

(B) In what Cales it has a Jurisdictton. 602. 
(c) Of the Form and Manner ok its Pioteedings. 

004 Tf 1 | 


(A) Of the Manner of holding this Court; 
and hercin, whether it can be held by 
Commiſſion, bp the Earl Marſhal only ; 
and whether it map be prohibited it ut ex⸗ 
ceeds its Jurisdig ion. | 


( 0 So res FT ſeems (c) agreed, that during the Lunacy of the Earl Marihal. 


=o Fog 1 this Court may be holden before Commiſſioners deputed to exercilc 
Cafe. his Office. . 1 : 
Lev. 2 30. : I 
and Sid. 


353. 8. C. cont? Twiſien, who held ſuch Commiſſion illegal, and againſt the Petition o 
Right. 3 Car, 1, But per 2 Hawk. P. C. 14. ſuch Commiſſions, ſounded on the plain Necella 


COURT: os rut CONSTABLE and EARL MARSHAL. 


It has been a Matter greatly debated, whether this Court can be # Page602 
holden before the Lord Marſhal only, without a Conſtable ; and thoſe * | 
who are for the Negative, ground their Opinions chiefly on the Statutes, 

(a) ancient Law Books and Records, which ſeem to mention the Conſta- a) To this 
ble as the only, or at leaft as the principal Judge of this Court. bes 2 Purple uy 
37 H. 3. * ll. 37 H. 6.38. 82 H. 6. 6. 13 H. 4. 5. Ruſorgorth's Cal. 3 
107. S. P. C. 65, 2 Inſt. 51. 3 Inſt. 123. Co. Lit. 74. b. Cromp. Jur. 82. 


. 


-— 
—m—_ 2 
* Re . . 


But notwithſtanding this, the conſtant Practice, eſpecially fince the Ex Hob. 127. 


tinguiſhment of the hereditary Office of Conſtable in Henry the Eighth's Rol. Rep. | 
Time, of 1 this Court by the Earl Marſhal only, and the general 3 8 . F 
Notions of our ($) Judges and Lawyers, of the Legality of ſuch Court, Show. noi 1 
ſcem in a great Meaſure to eftabliſh a contrary Opinion, and that at this Sid. 35 3. Y 
Day it may be holden before the Earl Marſhal only. Lev. 230. a 

85 i 5 —_— 4 


( Tha: in the Reigng of Queen Elizabeth and James the Firſt, the Judges aſſiſted in this 
Court, when holden before the Earl Marſhal only. Show. P. C. 60. 4 Inſt 126.— wide 2 
Hawk, P. C. 12, 13, That according to the common Uſage of other Courts, which generally 
may be holden before one Judge, in the Abſence of the Reſt, it ſeems a reaſonable Conſtruce 
tion to allow this Court to be ſo holden. | | : 


3 


But it is agreed, that Appeals of capital Matters cannot be brought be- 2 Hawk. 
fore the Marſhal alone, becauſe 1 H. 4. cab. 14. which ſhews how ſuch . C. 3. 
Appeals ſhall be brought, is expreſs, that they ſhall be tried and deter- 
mined before the Conſtable and M:rſhal of England. + 7 


+ See the Stat, under the next Head. 


If this Court, holden before the Earl Marſhal (c) only, exceed its Ju- 2 But if | 
riſdiction, it has been (4) reſolved, that it may be prohibited by the er ares 
Common Law Courts, OG b | ; ad dn 


hal 9, & vide Show. P. C. 60, 61. Cad) in Oldis's Caſe, Show. P. C. 61, 65. 2 Hawk. F. C. 14. 
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(B) Jn what Caſes it has a Jurisdie ion. 


þ Juriſdiction of this Court is declared by the 13 K. 2. cab. 2. by Vue 8 R. 
which it is recited, that the Commons made grievous Complaints, 2. c. 5. 
that the Court of the Conſtable and Marſhal daily incroached Con- 2 Hawk. 
„tracts and T reſpaſſes, and many other Actions at the Common Law ; FW Fs 
and thereupan it is declared, That to the Conſtable it appertaineth to 
have Conuzance of Contracts touching Deeds of Arms, and of War out 
* of the Realm, and alſo of Things which touch War within the Realm, 
* which cannot be determined nor diſcuſſed by the Common Law; with 
other Uſages to the ſame Matters appertaining, which other Conſtables 
before have reaſonably uſed ; joining to the fame, that every Plaintiff 
* ſhall declare plainly his Matter in his Petition, before that any Man be 
* ſent to anſwer thereto; and if any will complain that any Plea is 
© commenced. before the Conſtab'e and Marthal, that might be tried by 
the Common Law, he ſhall have a Privy Scal to the ſaid Conſtable 
| 2 „ and 
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if the Caſe, and intended toprevent a Failure of Juſtice, as to Caſes of which no other Court hath 
Conuzance, ſeem not againit the Purview of the Petition, which complains, that Commiſſions had 
been granted for the Trial of certain capital Offences and other Outrages, by the Martial Law, . 


* g 
N ö 4 


cob r or rur CONSTABLE any EARL MARSHAL, 


e and Marſhal, to ſurceaſe till it be diſcuſſed by the King's Counſel 
if the Matter of Right pertain to that Court, &c. | s 


And it is further enacted by 1 H. 4. cap. 14. That all Appeals of. 


| «© Things done within the Realm ſhall be tried and determined by the 
p. „ © good Laws of the Realm; and that Appeals of Things done out of the 
Page603 « Realm * ſhall be tried and determined before the Conſtable and Mar- 


Fide the «c | * 5 urſu 2 p eli PE 
ſeveral Sea ſhal, and that no Appeal be made or pu ued in Parliament. 


tutes 26 H. 8. c. 13. 35 H. 8. c. 2. 5 U 6 E. 6. c. ti. 10 2 Pb. . M. c. 10. and + Hawk. 
P. C. 14. as to its Juxiſdiction at this Day, with Reſpect to Things done beyond Sea. 


Reſoworth's As the Juriſdiction of this Court is reſtrained to Things touching War 
e $4 within the Realm, it can have no juriſdiction as to a Civil Matter, and 
05s. therefore cannot proceed againſt a Perſon for bare ſcandalous Words, re- 
2 Hawk. flecting on the Honour and Gentility of Families. 
P. C. 1. ; 3 5 
„ © Allo, though the Marſhaling of public Funerals toy to the Heralds, 
Sid. 353. Who are the Attendants of this Court, and no other Perſons, without their 
Show.Rep. Licence, can lawfully intermeddle in it; yet it teems to be ſettled, that 
353 this Court cannot puniſh thoſe who ſhall be guilty of ſuch an Ineroach- 
Show. P. ment, becauſe it is a proper Ground for an Action on the Caſe ; and by 
' 4Mad. 12g. the above Statutes, this Court has nothing to do with Matters which may 
be determined by the Common Law. | 
2 Hawk, P. But by the conſtant Practice, and the general Opinion of Lawyers, it 
2. 11. ſeems at this Day to have a JuriſdiQtion as to Diſputes concerning Pre- 
cedency and Points of Honour, and Satisfaction therein; and may pro- 
ceed againft Perſons for falſly aſſuming the Name and Arms of honour- 
able Perſons, c. e | | Pe 


n 2 


(cc) Of the Fozm and Manner of irs Pzocced- 
3 e ED hn 


15 3 loft. 12s FT HIS Court is to be governed by its own Uſages, as far as they go, 


5 24 Hawk. and in other Caſes, by the Civil Law ; but ſince it is no Court of 


P. C. 13. Common Law, no Condemnation in it cauſes any, Forfeiture of Lands, or 
Corruption of Blood; neither can an Error in it be remedied by Writ 
of Error, but only by Appeal to the King; yet the Judges of the Com- 
mon Law take Notice of its Juriſdiction, and give Credit to a Certificate 

of its Judges. | | ” 

Hutton 3. It is made a Doubt, whether the King hath any Remedy in this 
Court againſt an Offender, by way of Indictment or Information by the 
Attorney General. , | e | 


85 5 S. 


te 


Of the Court of the Juſtices of v 
Oyer and Terminer, and Gaol- 
D 


USTICES of Aſſiſe, Oyer and Terminer, and Gaol-Delivery, were Co. Lit. 

appointed in the Room of the Juſtices in Eyre, who formerly went 2: 3. 8 
their Circuits once in ſeven Years, and ſuperſeded the Power of the 4 laſt. 186. 
Sheriff's Torn wherever they came, and tranſacted all Manner of Civil 3 = 
and Criminal Buſineſs ; theſe were Part of the King's Court, who exer- K 
ciſed their Juriſdiction in the ſeveral Counties of the Kingdom, and, by © 
communicating with the King's Court, kept an Uniformity in the Law. | 


(A) Of the Manner of authorizing Commiſſion⸗ 
erg of Oyer and Terminer, and Gaol-Velt- 
verp: And herein of the Determination of 

their Power. 604. „ 

(B) Of their Jurisdio ion when appointed. 606. 

(C) Of the Fozm of their Pzoceedings and 

holding their Courts. 67. 1 


n 


8 


(A) Of the Manner of authorizing Commiſſion⸗ - 
erg of Oyer and Terminer, and Gaol-Deliverp : N 
And herein of the Determination of their 
Power. | e Cs 


S all Juſtice proceeds from the King, ſo theſe Commiſſions muſt re- 1-amb. B. f. 
ceive their Authority from the (a) Prerogative of the Crown; and "9 85 
this the Common Law requires, and it is alſo expreſsly enacted by the |, . wap 
27 H. 8. Cap. 24. | FD | | Lev. 219. 
| I : : (a} That 
the King is the proper Judge, and may determine to whom, and upon what Occaſions, ſuck 
Commiſlions may be granted. a. loſt. 419. 2 Hawk. P. C 22, 23. | 


The common (5) Form of theſe Commiſſions is to authorize the 4 laſt. 162. 
mmifſioners, or three or four of them, of which Number ſuch or ſuch Crom. Jur. 
a Perſon is to be one, to inquire, by the Oaths of twelve Men, of al! Lo 
Treaſons, Felonies , fe . Sc. in ſuch and ſuch Place, and 1 Fi e 
to h | ine th . 2 Inſt, 419. 
hear and determine the ſame at ſuch Times and Places as ſuch Com- , Hawk. E. 
aifioners ſhall appoint, Ec. for which Purpoſe the King acquaints them, C. 25. 23. 
| | | Fe 6) *Vhe- 
ther ſuch Juſtices may be appointed as well by Writ as by Commiſſion : and for the 838 
"de 2 Hawk. P. C. 15, 16.— That the Court of Seſſions in Lenden does not differ from other 
mllions of Oyer and Terminer, .. Vaugh. 140. | | 


that 


6 Or ThE COURT or Tus JUSTICES os _ 
2 p * that he has ſent a Writ to the Sheriffs of ſuch Counties, command: 
85 them to return Juries before them at ſuch Days and Places as ſhall a 
) ł:!;;k „ | 
And. 296. The Validity of ſuch Commiſſions muſt be determined according tg 
2 Hawk. P. their Conformity to ancient Precedents; and therefore a Commiſſion to a 
L. 16. Corporation, appointing ſome of its principal Members to be Juſtices o 


8 


0 


Gaol-Delivery, together with thoſe. whom the King ſhall appoint fron oth: 

Time to Time, was adjudged void; for ſuch an Authority, depending o miſl 

the precarious Appointment of other Juſtices, is not agreeable to the 3 

Reg. 124. known Forms of ſuck Commiſſions. But new Commiſſions of Oyer and 14). 

F. N. B. 111. Terminer may be added to the former by a Writ, or Commiſſion of Aſſo- the { 

H. F. C. ciation, which ſetting forth the Purport of the former Commiſſion, adds 44 

5 . iP p. new Commiſſioners to thoſe appointed by it ; provided ſuch new Commiſ 1 

C. ig. ſioners attend at the Times and Places appointed by the Former; and it i wy 
ES uſual to direct another Writ to the former Juſtices, commanding them tc 
{a) The admit ſuch new Juſtices as their Aſſociates ; but ſuch Writ (a) binds not 
King can ſuch Juſtices ro admit the new ones, unleſs they alſo produce one directec 

grant but to themſelves ; and ſuch Writ to the Perſons aſſociated is always Patent, Al 

Sed Peas but that to the others to admit them is Cloſe. Ra Gaol 

tion to one i | 

Commiſſion. 2. Hawk. P. C. 19. And ©. whether a Commiſſion of Aſſociation, relating on! Bu 

to à Special Cauſe, can aſſociate the Perſons named in it to thoſe appointed by a general Com ecep 

miſſion. 2 Hawk. P C. 19. 3 1 „ nore 

Reg. 128. . Upon the Death of ſuch Commiſſioners, after an Indi&mient taken be Ss 

F. N. B. 111. fore them, and Proceſs thereupon, a new Commiſſion may authori-WM ?r 

45 parte F. others to proceed, and a Writ ſhall go to the Executors of the firſt Coma. 

+ '9*  miflioners to ſend the Records and Proceſſes before the new ones. felony 

Reg. 124. After a Writ of Aſſociation, it is uſual to make out a Writ of Si 1 &riRtn 

F.N.B.11r. omnes, which authorizes ſuch a Number of the Juſtices appointed by ti ber 8 

2 Hawk. P. former Commiſſions to proceed, if all of them cannot conveniently xfore 

C.19. preſent. | 2 b | ” By 1 

e There are ſeveral ancient Precedents of Special Commiſſions of Oy G:o 

* theſe vids and Terminer, as thoſe for inquiring and determining of ſome particula * dit 

ene Violence done to the Party who {ues it out, Sc. or le 

» 20, 21. 1 ä „ | ' pun 

2 Hawk P. As to the Difference between a Commiſſian of Oyer and Terminer an By tl 

C. 29. and Gaol-Delivery, it may be proper to obſerve, that where the ſame Perſo Coro 

ſeveral Au- at the ſame Time are both Commiſſioners of Oyer and alſo of Gaol- De « tal 

N eee livery, they may proceed by Virtue of the one Commiſſion, in ſuch Ca befor 

wherein they have no Juriſdiction by the other, and execute both at eth. 

ſame Time, and make up their Records accordingly. 54 Jury 

4 Inſt. 163. Thefe Commiſſions may be fuſpended by the Court of King's Bench f oer 

H. P. C. ting in the ſame County; but the Juriſdiction of the Juſtices is revived voni 

162. Courſe, when the ſaid Court no longer fits there; alſo their Authority m Minat 

be ſuſpended by a Writ of Superſedeas, which is grantable on Proof ih By th 

their Commiſſion was unduly granted ; in which Caſe their Power ma and C 

/4) That be reſtored by a Writ of Procedendo; but a Commiſſion once (5) det ud 1 

| ſuch Com- mined cannot be revived, nor can the Juſtices be authorized a-new W: f as 

7 aiſonmay out another Commiſſion. . 

detet᷑ - | | fant | 

mined expreſsly or impliedly, and for the ſeveral Ways it wid done, vide 3 Hawk. P. Perſon 

16, 17. „ 8 1 liver t. 

be 10 give 

2 Ha 

(B) OE": 

5 vices of 


lou. I 


 OYER anv TERMINER Au- GAOL-DELIVERY. 


* (B) Of their Jurisdittion when appointed. *Page606 


USTICES of Gaol-Delivery may, by the (a) Common Law, proceed H. K. &. 
on any Indictment of Felony or Treſpaſs, found before any (35) 158. 
l * . ſt . Wee . . 41 164. 
other Juſtices, againſt any Perſon in the Gaol, mentioned in their Com- 5 88 
niſion and not determined. 5 „ | 1 : 

„ F 55 12 Co. 32. 
4) And by 4 E. 3. c. 2. that the Juſtices aſſign-d to deliver Gaols ſhall have Power to deliver 


cn” 


the ſame Gaols of thoſe that ſhall be indicted before the Juſtices of the Peace. (4) But Juſtices 
71. of Oyer and Terminer have regularly no ſuch Power. 2 Hawk. P. C. 224. | 
mi It ſeems the better Opinion, that Juſtices of Gaol- Delivery may take Cro. Eliz. 
it i baictments againſt any Perſons within their Commiſſion. 1 
m to f | oo IB RE 
not | | | | 2 Hawk, P. C. 24. H. P. C. 158, 4 loft, 168. 
git Alſo, that they may, by Virtue of a genetal Commiſſion, deliver the ide a 
| Gaol of Perſons committed for Treaſon. fg agen 5 
= But Juſtices of Gaol-Delivery have no Power to proceed againſt any ic - 


acept thoſe who are in actual Cuſtody ; and therefore they have no þ : 
nore to do with one let to Mainprize, than if he were at Large. ; 


Juſtices of Gaol-Delivery have not only Power to diſcharge Priſoners 2 Hawk. 


xquitted before them on a Trial, but alſo (c) all ſuch againſt whom 7 WEE 
oriz in Proclamation, no Evidence ſhall appear to indict them: Alſo Juſtices neither Juſ- 


if Gaol-Delivery may award Execution againſt Priſoners outlawed for tices of the 
felony before Juſtices of Peace; and though their Commiſſion be in Peace, nor 


YET knEneſs determined after the End of their Seſſion, yet may tliey, after Tubes 3 
th err Scflion, order the Reprie ve or Execution of the Perſons condemned 2" -* 


xfore them. | can do. 

By the 4 E. 3. cap. 2. it is enaQed, © That Juſtices aſſigned to deliver , Hawk. 
* Gaols ſhall have Power to inquire of thoſe in whoſe Ward Perſons in- P. C. 25. 
* ated before Wardens of the Peace ſhall be, if they make Deliverance, Thar by the 
or let to Mainprize any fo indicted which be not mainpernable, and to Ta he, 
' puniſh them if they do any Thing againſt this Act.“ may püni | 
r ant by the 1 & 2 Pt & M. If any Juſtice of Peace of the Quorum, or thoſe who 


erſo Coroner, ſhall offend againſt that Statute, either as to bailing Priſoners unduly bail, 
I-De or taking their Examinations, or the Information of thoſe that bring them erg 
2 Wo 


before them, or not putting the ſame in Writing, or not certify ing them ge 
do the next Gaol-Delivery, or not putting in Writing the Evidence to a ; 
jury on a Coroner's Inqueſt of Murder or Manſlaughter, or not binding 
over material Witneſſes, of not certifying ſuch Evidenee and ſuch Re- 
ved OE ©02n:zances, the Juſtices of Gaol-Delivery ſhall, on due Proof by Exa- 
mination, ſet ſuch Fine for every ſuch Offence as ſhall ſeem meet.” 
by the 4 E. 3. cap. 5. © Juſtices of Gaol-Delivery thall puniſh Sheriffs 
er ma and Gaolers refuſing to take Felons intò their Cuſtody from Conſtables 
ind Townſhips, without being paid for ſuch Receipt.” 1 
by the 1 E. 6. cap. 7. Where any Perſons ſhall be found ar * 
Treaſon or Felony, for which Judgment of Death may enſue, and _ 
hall be reprie ved to Priſon (4) without Judgment at that Time, thoſe (6/ P06 heb | 
Perſons who ſhall at any (e) Time after be aſſigned Juſtices to (f ) de- Jabs 
ver the Gaol where ſuch Perſons ſhall remain, ſhall have Authority have no 
o give Judgment of Death againſt ſuch Perſons, as the ſame Juſtices Power to 

| Fen | | .._ award the 
p tion of Perſons condemned by former Juſtices, and reprieved by them. Dalf. 20. Dyer 
* ? Hawk, P. C. 27. e) Extends to ſubſequent Commiſſioners authorized by a Succeſſor, 
wel as to thoſe authorized by the ſame King. 7 Co. 3!. Dalſ. 20. // Extends not to 
0 of Oyer and Terminer, 13, Cv. 33. 1 
. EL before 


7 . 
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| _ 60 40 * before whom they were found guilty might have done, if their Com- 
I 7 4 miſſion of Gaol- Delivery had ip. le ce | 


— 


9 ( ) Ot the Form of their Proceedings and holdin 


E. C. 18. I to inquire, Ec. at ſuch a Place, they can neither open. it at another, 
and ſeveral nor (a) adjourn it thither, nor give Judgment there; and if they do, their 
e pI Proceedings will be coram non Fudice ; yet Juſtices appointed pro hac vice 
5 - may adjourn from one Day to another, though their Commiſſion have no 
is moſt © Words to that Purpoſe. PE Es > 
proper to ) YN | | 
enter their Adjournments in the Preſent Tenſe; but by the Multitude of Precedents the Entry of 
them in the Preter Tenſe is good. Raym. 115, 2 Hawk. P. C. 18. But an Adjournment, of 
which no Entry appears, ſhall not be intended to have been made. Sid. 348. 2 Keb. 284, 292, 


By the 9 E. 3. cap. 5. © Juſtices of Aſſize, Gaol-Delivery, and of Oyer, 
„ ſhall ſend their Records and Proceffes determined and put in Execution, 
to the Exchequer at Michaelmas every Lear; and the Treaſurer and 
_* Chamberlains for the Time being, having the Sight, of the Commiſſions 
of ſuch Juſtices, ſhall receive the ſame Records and Proceſſes of the ſaid 
« Tuſtices under their Seals, and keep them in the Treaſury as the Manner 
is ; ſo that the Juſtices firſt rake out the Eſtreats of the ſaid Records and 
* Proceſſes, to ſend to the Exchequer, as they were wont before.” 
By the 6 R. 2. cap. 9. © Juſtices aſſigned to take Aſſizes, and deliver 
<« Gaols, ſhall hold their Seſſions in the principal Towns of the Counties 
where the Shire Courts were then holden, or after ſhould be holden.” 


Of the Court of the Juſtices of 
Aſhze and Nut prius. 


4 Inſt. 158. Fan of (b) Aſize derive their Authority from the Commiſſion 
Cromp. by which they are impowered to inquire of all Diffeiſins, and to re 
Jur. 204. ſtore ſuch, as have been diſſeiſed of their Lands or Tenements, to th 


et tam Pofſefſion of them, by Trial at one Aff zes. 


the Writ of ; ö . Any 
Aſfize; but for this vide Title A/ize, and à Inf. 158. Co. Lit. 153. 85 u 
3 | | | | | | ; don 

2 Inſt. 424. To theſe, by Writ of Nif prius, directed to the Judges or Comm | 
4 laſt, 159. fioners of Aſſize, and Clerk of Aſſize, is annexed an Authority and Juni be 
Aicdion of trying ſuch Iſſues as are joined in the Courts at Weftminſe, | oh 
| 1 wh Ms | | iz, 


br 48812 K b Nibr PRI Us. 

beit e ; ahd this Method was introduced aſtef the Lay- *Pagebos 

ns afide the uſtices Itinerant, and was contrived for the Eaſe of the | 

object, that rhe Jury and Wirneſſes might hot be obliged to eothe out of 

heir proper Counties. . {HYD e oe hes 
The Manner of contriving it was, to direct the Yenire Diftringas, or 4 lnſt. 1994 


Habeas Corpora Juratorum, to return the Jury at ſome Day the next Term, 
unleſs the Juſtices Prius tali tlie & Toro weherint ; there were no Iſſues re- 
wrned on the /enire to make them appear at NF prius ; yet it was ſo much 


ons . greater Difficulty to them to apy afrerwards at Weftminfler, which if 
ber, they did not, the B. nge iſfued, that it had its Effect to convent them 

heir n their proper Counties; the Writ was contrived to command them to 

Vice come into Couft, becauſe it would have been improper for the Court ts | 
: no WW jure commanded them to come into any other Place; fo that theit Ap= _ 


xarance before the Juſtices of Aſſize, is an Excuſe for their Non-appear- 

ace in Bank ; but if they did not appear at the Aſſize, nor at Weſtminſter, 

then iſſued a Habens Corpus and Difttingas to bring them up. | 
The Day at Niſi prius and in Bank are in Conſideration of Law the 6 Mod. 9. 

ne, becauſe the Writ of Niff print, which gives Authority to the Judge 5 

o try the Cauſe in the County, is inſtead of the Court; and therefore 

the Poſte certified by him on the Day of Bank is the ſame as if the Jury 

hd come up to the Court, and the Trial had been had in open Court. 


5 nd The Juſtices have large Juriſdiction, by ſeveral Statutes, as to all Cri- 
10's WY wal Matters, and may puniſh Offences in Sheriffs, Gaolers, and other 
0 Oficers, Oc. which ſee in 2 Hawk. P. C. 28, to 32. | 


of the Court of Seſſions of Juſtices 
of: the Peace. 


COURT of Seffons of Juſtices of Peace is Ca) 10 Aſſembly of Lamb. 


Ol two or more, whereof one is of the Quorum, at a Day and Place e = 
*fore appointed by them, in order to inquire of, hear and determine Juſtices of 


ltere within their Juriſdiction. T5 Be: 

. | 14 Furſu- 
i to the Statute 34 E. 3. c. 1. by which it is enacted, that two ot three of the beſt Reputation 
"the Counties ſhall be alligned Keepers of the Peace by the King's Commiſſion, and at what 
line Need ſhall be, the ſame with other Wiſe and Learned in the Law ſhall be aſſigned by the 
lag Commiſſion, to hear and determine belonies' and Trefpaſſes done againſt the Peace in 
me Counties, and to inflict Puniſhment reaſonably, according to Law and Reaſon, and 
& Manner of the Dee | i 


Any Juſtices, whereof one is of the Quorum, may direct their (3) Pre- 2 | 
ſuch a % That 


ur f | LE 3 | | | „ can 
Juni de ſuperſeded by Writ out of Chancery, Lanib. B. 4, c. 2. Crete, Jag 122. fe 
er, 1 Tit a Seffions may he holden without any Summons, as to Proceedifigs' on Ind Enitents, or on 


% particular Occaſions which need no Attendance of Grand Jutors or Officers. Lamb. Book 
61. 2 Hawk. P. C. 4. 8 e 5 | 
2 IS N all 


other In- 


ſtances, any . 
ters of this 

Lamb. 3. 
43396 20 of Peace, and whieh are uſually holden in the four Quarters of the Year 
bl. + are called General Seſſions; and a Seſſions holden on a Special Occaſion, 


Or rut CODE or SESSIONS or JUSTICES or PEACE. 


#Page609 * all (a) Stewards, Conſtables and Bailiffs of Liberties, to be preſent be. havi 
(a) Who fore them or their Fellow Juſtices, at ſuch a Day and Place, and alſo to fire 
ar al attend there bimſelf, and to proclaim in proper Places that ſuch Seſſions Chril 
obliged to Will be holden. _ of | „% ale... moſe 
Pain of being amerced at the Diſcretion of the Juſtices. 2 Hawk. P. C. 41. As is the Keeper more 
of the Houſe of Corre@zon. ide 7 Jac. 1. c. © doms 

n e e I: 4 TP „ ag Tl i 33 b . a . $140 
Lamb.B. . Juſtices of the Peace, in their Seſſions, have no Juriſdiction one over lo 
Sar the other, according to that Rule inter Pares non eft Futeſtas, therefore King 
122 they cannot amerce a Juſtice for his Non-attendance, nor bind a Brother noul 
2 Hawk. Juſtice to his good Behaviour for uſing ſuch Expreſſions (5) in Court, for * f 
P. C. 31. Which if he were a private Perſon, he might be committed, or bound to tual 
(b) But in his good Behaviour. „„ St 


Juſtices of Peace may require his Felfow to find Sarcties of the Peace; for Mat- 
ind require an immediate Remedy. 2 Hawk. P. C. 41 5 


— 


7 Seffions holden for the e Execution of the Authority of Juſſices 


A Sat for the Execution of ſome particular Branch of the Authority of Juſtices ! 

p. C. 42. of Peace, is called a Special Seſſions. „ LT 2 

. FThey are to hold four Seſſions in the Year, 36 Ed. 3. cap. 12. 12 K 3 

„ . e 3 : 4 

By 2 H. 5. flat. 1. cap. 4. Juſtices of Peace are to keep their Seſ 5 

fions in the firſt Week after the Feaſt of Saint Michael, the firſt Wee ” 

after the Epiphany, the firſt Week after the Clauſe of Faſter, and the 7 

firſt Week after the Trauſlation of Saint Thomas the Martyr, and oftencr 7 

By 14 H. 6. cap. 4. The Seſſions of the Peace for the County of Mid 9. 

dleſex are to be holden twice a Year, and oſtener, if Occaſion ſhall re 10 

quire. They are now held fix Times in the Year, beſides two Ad; To 

Journments.] - - 5 5 „ 50 C 

5 Co! 

0 

1 her 
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Of the Eccleſiaſtical Courts. Mu 

1 | h20, 

Godolp. TME Church, before the (Converſion of Conflantine, was a diſtia 
Repert. and independent Society from the State, and, as ſuch, it was nc 

Canonic. cefſary they ſhould have Rules and Orders among themſelves ; for 11484) T 

bu better. Government of the Body of Chriſtians, the Power of Judicature | 

Cowdry's was placed in the Biſhops, who had by their Wiſdom and Gravity ob 
Caſe, © tained an Authority in the Church, and who uſed to ſend abroad the: 
' Miniſters to propagate the Goſpel in their ſeveral Precin&s ; and there 

fore they determined all Controverſies among them, which could not bd HE 

carried into a Heathen Court without great Scandal to the quiet and peace the 

able Way of Living which was the Glory of the Primitive Chriſtians ; a rec 

this they ſounded on the Direction of St. Paul himſelf, Dare 17 7 Fr for f 


5: # 1. 


' Or runs ECCLESIASTICAL COURTS. 


having a Matter againſt another, go to Law before the Unjuſt, and not Be-. f 5 

fire the Saints. After the Converſion of the Emperors, their Zeal fort 

(Chriſtianity made them allow the Biſhops the ſame JuriſdiQtion ; but then + 

thoſe Bithops, in their Senreaces, followed the Laws of their Country ; 

but, when the Pope afterwards pretended to Infallibility, he would no 

more conform his Decrees to the Laws of particular States and King- _ 

doms; and therefore. thoſe States were under a Neceſſity of exerting their 

original Right and Power of Judicature : Hence it is truly ſaid, That | 

(a) the Spiritual Juriſdiction, within theſe: Kingdoms, is derived from the (2) Rol. 

King, and that ſuch Juriſdiction when exceeded, is ſubject to the Con- Abr. 361. 

wy] of the King's empor r. mm 
* But, for the better underſtanding: the Juriſdiction allowed the Spi- *Page6109 

riyal Court at this Day, we thall-confider, OO . 


(4) The ſeveral Eccleſiaſtical | Courts which exer⸗ 
"rife u m Oro ũ FR ps 


- And herein, 1 © low 
Ions 1. Of the Court of Convocation. 610, 
$a 2. Of the Court of Arches. 611. 
'R 3. Of the Prerogative Court. 611. 

4 Of the Court of Audience. 612, 
25 5. Of the Court of Faculties. 612. 
"my © Of the Court of Peculiars. 612. 
= 7. Of the Conſiſtory Courts. 612. 
| 8. Of the Court of the Archileacon. 612, 
Mid 9. Of the Court of Delegates. 613. 
” 10. Of the Court of Commiſſiqners of Review. 613. 


B) Of appealing from” an inkerioz to a ſuperioz 
Lon, 8 | 1 
0) Of citing one out of his own Dioceſe: And 
herein of rhe Boundaries of their Jurisdia ion. 
4 5 | | | 
D) In what Caſcs the Eccleſiaſtical Courts are 
allowed to have a Jurisdiction. 617. 1 
t) How then are to proceed gs to thoſe Matters 
in which rhep have a Jurisdim ion, otherwiſe 
will be controuled bp the Temporal Courts. 
E | | | ; | | 


| 


PTY 5 


Ix 
* 


4) The ſeveral Courts which exerciſe a Ju⸗ 


' risdiction 7 And herein, 


ob 

5 7 . Of the Court of Convocation. | 

It by THE Convocation is commonly called a National Synod, convened by (4) That 
ace the King's (4). Writ, directed to the Archbiſhops of Canterbury and they were 
and rt, requiring them to ſummon every Biſhop, Dean and Archdeacon, a rouge 8. 5 
G , or for the Chapter, and two Proctors for the Clergy of each * the King's | 


. 


N ariſing within theſe 13 Pariſhes, of which it may take Cunuzance io the 


Op rus ECCLESIASTICAL COURTS. 
Writ, vide in the province of (a] Canterbury; but in York, two Proctors for each 


Inſt, 32 3. c 1 ; 
Lis e. n : 
Repert. 99e „„ 5 . Pa Z | 
and the 25 H. 8. c. 19. The Act of Submiffion of the Clergy, by which it iz exprefoly declares 
that they can only afſemble by Virtue of the King's Writ, tc. (4) The Provincial Synod gf 

Canterbury conſiſis of twenty-two Biſhops, twenty-two Deans, twenty-four Prebendaries, fitty 
four Archdeacons, and forty-four Clerks, + me” Sp deepen: Clergy. Gadolp. Repert 
98.—The Archbiſhop of Yor4, at the Tame Time and in like Manner, holds a Convocation o 

all his Province, conſtantly correſponding, debating and concluding the lame Matters with a 
Provincial Synad of Canterbury. Godolp. Bepert 98. Oo die 

JJC e 1 | : | Lon 

4 luſt. 322. This Aſſembly are to meet at the Time and Place appointed by th Col 

FRE King's Writ, and gonſtitute an Eccleſiaſtical Parliament, the Archbiſho 0 

and his Suffragans as his Peers ſitting together, and compoſing one Houſe tion 

called the Upper Houſe of Conyocation ; the Deans, Archdeacons, rid 

| Proftor for che Chapter, and two Proctors for the Clergy, the Lowe | 
FPage611 Houſe ; in ? which 1 — chuſe a Prolocutor in the Nature of a Speake 

| pf the Houſe of Commons. N 18 5 
4 Inſt. 322. Their Juriſdiction is in the Matters of (4) Hereſy, Schiſms, and othe 7 
(5) That mere Spiritual and Eccleſiaſtical Cauſes ; but they cannot meddle vi acte 
the Convo- any Matters relating to the Laws of the Land, or the King's Crown il {cr 
trove Ma Dignity ; and in thoſe in which they have a JuriſdiRion they are to pre vac 

. 1 TY Elk . | | | a 
what Opi- ceed Fuxta Legem Dipinam & Canones Sande Eccleſiæ. wil 
nions are „ N 
heretical; but whether at this Day they have a Power to convene the Heretick, 9. V vide 
Rol. Abr. 226. Hawk. P. C. 4. : „ if | „„ 

Fide à Inſt. Alſo by 25. H. 8. cap. 19. it was enacted, That no Canons, Con 
323: That tutjion or Ordinance, ſhould be made or put in Execution within t 7 
ears Realm by Anthority of the Convocation of the Clergy, which were co cer, 
Li 6 2h of trariant or repugnant to the King's Prerogative Royal, or the Culto to e 
the Com- Laws, or gtatutes of this Realm: And by this AQ the Court of Co 1. 
mon Law, vocation, as to the making of new Canons, is to have the King's Licenq ern 
& vide Co, as alſo, his Royal Afſent for the putting the ſame in Exccuriun, with t 1 
4 Abr. Provifo, that ſuch Canons as were made before that Act. which be by 1 
226, cogtrariant nor repugnant to the King's Prerogative, the Laws, Statut laid 
Moor 583, or Cuſtams of the Realm, ſhould be {tif ufed and executed, as th Ec. 
Vaugh. 323. were before the making of the a.. for: 
2 Vent. 44. By 8 H. 6. cap. 1. the Clerks of the Convocation, their Serve Ee. 
0 17 5 T and Families, ſhall have ſuch Privilege in coming, tarrying and goit Aut 
YC” «as the Commons called to Parliament, 0 OO 
| 2. Of the Court of Arches. _ 4 
4 Inſt. 33%. The rden of Canterbury hath a peculiar JuriſdiRion in 13 (ces 
(<) That bx rithes within London, which are (c) exempt from the Juriſdiction of Dioe 
EO Biſhop of London ; the Chief of theſe is Bow ; and, as this Court eapn 
| 17 3 antiently held in the Church of Bw, it was called the Court of Arc bas 
Canterbury from the Faſhion of the Pillars of the Steeple bent Archi auiſe. _ 
and Biſhop. „„ EEE 3 1 7 0 
of ge their Courts to each at her, ſa, that ſor. M atifing within the Dioceſt Ls 
London, the Suit may be either in the Arches, or in the Conſiſtory Court of London. Cro. 0 mere 
339, 456. Put whether ſuch Compoſition be gecod, ard out of the Statute 23 H. 8. c. 9. 


which prohibits the citing a Perſon; ut ol his own Dioceſe, wide 13 Ca. 4. Raym. 3. Sid. 
170. er. Jas. Keb. 507, %%%§ͤÜ—⁵ èü ĩ bs Dao 


We Phe JuriſdiQion of this Court extends not only to Bcclefialtical Cat 
drip. Re.  Tatauce, bur e te by way of Appea? may examine, abr or re 


ert. 100. Sentel 
Dyer 241. 


w 


or cuz ECCLESIASTICAL COURTS. 


Sentences and Decrees of all inferior Eccleſiaſtical Courts within the Pro- 
vince of Canterbury. | | ng | 


3- Of the Prerogative Court. 


In this Court all Teſtaments are to be proved, and all Adminiſtrations A inſt. 338 
nted, where the Party dying within the Province of the Archbiſhop of J 284 
aterbury hath Bona Notabilia in ſome other Dioceſe than where he of Executors 
died, which regularly is to he to the Value of 5/. but in the Dioceſe of au Admi- 
Lmndin it is 107, By Compoſition the Archbiihop of York. hath the like niſirators. 
Court. 9 | | * 
The Probate of every Biſhop's Teſtament, or granting of Adminiſtra- 
tion of his Goods, although he hath not Goods hut within his own Ju- 
riſdiftion, doth belong to the Archbiſhup. 


+ 


4 Inſt. 33 "Xx 


* 4. Of the Court of Audience. ; *Page612 


This Court is kept by the Archbiſhop in his Palace, in which are tranſ- 4Inft. 337. 
ated Matters of Form only, as Confirmations of Biſhops, Elections, Con- For the ori- 
ſecrations, the Granting of the Guardianſhip of the Spiritualties, ſede $inal Inſti- 
vacante of Biſhops, Admiſſions and Inſtitutions to Benefices, diſpenſing en 5 

: i | on 1 N 5 this Court, 
with Banns of Matrimony, and ſuch like. N and t . 

1 ; HOT f, EOS meddles 
not with contenticus Matters, vide Godolph. Reperc. 106. 


5. Of the Court of Faculties. 


This is a Court which belongeth to the Archbiſhop, in which his Ofi- 4 lpſt. 3379, 
cer, called Magifter ad Facultates, grants Diſpenfations, as to (@) marry, (4) That 
to eat Fleſh on Days prohibited, to ordain a Deacon under Age, that ah? Dio- 
the Son may ſucceed the Father in a Bencſice, that one may have two dothefites' 
br more Benefices, incompatible, Wc. 1 | 4 loft; 337. 

This Authority was raiſed and given to the Archbiſhop of Canterbury , taft, 337 
by the Statute of“ 25 H. 8. cap. 21. whereby Authority is given to the g Mod. 
laid Archbiſhop and his Succeſſors, to 5-45 Diſpenſations, Faculties, 364. 

Ec. by himſelf, or his ſufficient and ſubffantial Commiſſary or Deputy, 

for any ſuch Matter whereof heretofore fuch Diſpenſations, Faculties, 

c. then had been accuſtomed. to be had at the See of Rome, or by 

Authority thereof. | 7 5 


6. Of the Court of Peculiars. 


Theſe Courts, which exerciſe an, Eccleſiaſtical Juriſdiction, and are 4 Inſt. 338. 
exempt from and not fubje-to the Controul of the Ordinary of the Godolp. 
Dioceſe, are called Peculiars, and muſt be either Regal, (4) Archiepiſ- Repert.i19, 

d Bk : . (6) Within 
copal, Epiſcopal, or Archidiaconal ; and in every one af theſe the Owner che Pro- 
has (e) a Power of common Right to grant Adminiſtration, &'c. on Sup- yince of 
poſition of an original Compoſition between him and the Ordinary of the the Arch- 


Dioceſe for that Purpoſe. F 2 2 


there are $5 Peculiars; all which belong to the Archbiſhop. Godolph. Repert. 119. (e) 88 
6 pl. 15, 4r. e Mod! 2 fl. see 6 Mod. 308: 1 Mods. © 


— 


i 
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| Repert, 83- Cathedral Church ; or before his Commiſſary in Places af his Dioceſe, . prof 


kabestz 99 Of the Coun of Delegates 


peculiar to that Profeſſion. 


—ͤ— ERAS a He Fat 9 


* : \ 


Of Tus ECCLESIASTICAL COURTS, 


7. Of the Conſiſtory Courts. bo: of 
35 , The Conſiſtory Court of each Archbiſhop, and every Biſhop of eve 
£935? Dioceſe within this Realm, is holden before the Biſhop's Chancellor in Fi I 


far remate and diſtant from the Biſhop's Canſiſtory, ſa as the Chancellor Ter 
cannot call them to Conſiſtory with any Conyeniency, or without great | 
Travel and Vexation, for which Reaſon ſuch Commiſſary is called 
,,, dog Ts: 
8. Of the Cqurt of the Archdeacon. A 
e 39. This Court is holden by the Archdeacan, in ſuch Places as the Arch. Go 
Godolp. deacon, either by Preſcription or Compoſition, hath Juriſdiction in Spi- cap. 
5 ritual Cauſes within his Archdeaconry ; he is called Oculus Epiſcopi, and the | 
Se. exerciſes an Eccleſiaftical Juriſdiction, either concurrently with the bi- Com 
ſhop or excluſively. VVVůA,AiX 5 . ng 
| RT n2Xec 


4 loſt. 339. This Court is erected by Virtue of the King's Commiſſion, whica Wl — 
liſſues out of Chancery upon an Appeal or Petition directed to him, com- 
plaiping of ſome Grievance or Injury the Party has ſuffered by the Sen- 
| rence or Proceedings of the Eccleſiaſtical Court. AS (1 
() Theſe On ſuch Appeal the King appoints (2) Commiſſioners called (4) Dele. | 
Commilli- gates, who are to hear the Grievances complained of, and who by Force 
be au wel of ſuch Delegation haye Power (c) to reverſe or affirm the Sentence of a 
ys 8 a, the inferior Court; and this the King, as is ſaid, may do by V.rtue of 1 
Kcelefiaf= an Original Juriſdiction, which was always inherent in the Crown. 9 


ticks, 15 | | | 3 
Comp. Incumb. 36. But by Gibſon's Codex 1082, they were formerly only Eceleſiaſticks. 0 N 
The Commiſſiog being drawn by the Clerks in Chancery, who were uſually Civilians; or by the 6 oo 


Chancellor, who was uſually a Biſhop ; they obtained the Name of Delegates, being a Name 
Comp. Incumb: 57. (e) They have Power only to affirm or re- the 
on in the firſt 7 


* 


verſe, but have no JuriſdiQi e, as to grant Adminiſtration, Oe. Latch bs. 5 
And by 25 H. 8. cap. 19. for reſtraining Appeals to Rome, it is enacted, WF « 
That for Lack of Juſtice, at or in any Courts of the Azchbiſhops of th's . cell. 
Realm, or in any of the King's Dominions, it ſhall be lawful ro the Per-. - 
* ty grieved tq appeal to the 3 Majeſty in the King's Court of « B 
„Chancery, and that upon every ſuch Appeal a Commiſſion ſhall be - the! 
directed under the Great Seal to ſuch Perſons as ſhall be named by WW" and 
'* + the King's Highneſs, his Heirs or Succeſſors, like as in Caſes of Ap- And 
e peal from the Admiral's Court, to hear and definitely determine ſuch te tot 
Appeals and the Cauſes concerning the ſame, which Commiſſioners, 
ſo by the King's Highneſs, his Heirs and Succeſſors, ta be named or 
appointed, ſhall have full Power and Authority to hear and determine = 4ppe 

* every ſuch Appeal, with the Cauſes and all Circumftances concerning 
e the ſame; and that ſuch Judgment and Sentence, as the ſaid Com- 
„ miſſioners ſhall make and decree in and upon any ſuch Appeal, ſpall . 
« be good and effectual, and alſo definitive,” and no further Appeals to or El 
* be had or made from the ſaid Commiſſioners for the ſame.” | 
No Appeal lies to them from a local Viſitor, nor in any Caſe of 2 Com: 


8 „„ 


| 4 Inſt. 342. , 
rag. les 


Temporal Nature, nor did it lie from the High Commiſſion Court, when 
in Being, becauſe they themſelves were only Delegates acting by imme - duſe « 


A Sui 


diate Commiſſion from the King. 


Or Tus ECCLESTASTICAL COURTS. 


A Suit commenced before the Delegates does not abate by the Death Vent. 133. 
of either of the Parties. | | | & vide 


2 Keb. 768, 778. . Heatley 107. Cro. Car. 483. Leon. 117, 178. 
. If the Delegates exceed their Authority or proceed in Matters not Moor 460, 
ſe, properly within their Conuzance; they may be prohibited by the King's 3 
+ $28. * 3 5 a 6, 229 
eat | | | 
led 85 . | | 
10. Of the Court of Commiſſioners of Review. 
After a Sentence by the Delegates the King may grant a Commiſſion But for this 
ef Review, and ſuch Commiſſioners may reverſe the Sentence of the De- vide 4 Inſt, 
ch. legates ; for che King's Power is nat reſtrained by the Statpre 25 H. 8. $4: 
pi- cap. 19. ſupra, which ſays, that ſuch Sentence ſhall be definitive; alſo 3 463 
and the Pope after a definitive Sentence by the Canon Law uſed to grant a Hyer 25 > 


Bi Commiſſion ad revidendum, and ſuch Authority as the Pope had, claim- Lit. Rep. 
| ng as ſupreme Head, doth of Right belong to the Crown, and is an- 23%. 
red thereto by the Statutes of 26 H.8. cap. 1. 1 Els: cap. 1. 


hick Fs OY ITO — RAT UT Wn ce "7 a = Dag 
om- | | | N 
e) Of appealing from an inferioz to a ſuperioz *Page6:4 
1717. ĩͤ ß 0.6 ME: 
orce hs | , 
ce of 5 | 1 | e 
. 00 EWR Subject has a Right to appeal, and every ſuperior Court, , Inſt. 342. 
enabled by Law to hear and determine ſuch Appeal, is obliged to | 
Leeive the ſame, and after ſuch Appeal duly made, the inferior Court 
the bed up from proceeding any farther in the Cauſe, Pe 
Name „By 24 H. g. cap. 1 2. from the Archdeacon's Court the Appeal is to 
or re- che Biſhop of the Dioceſe ; but when the Cauſe is commenced before 
h 85. an Archdeacon, or any Archbiſhop or his Commiſſary, the Appeal mult 
be to the Court of Arches. | 
Qed, And by the ſaid Statute, from the Biſhop of the Dioceſe, his Chan- 
ius cellor, or Commiſſary, the Appeal is to the Archbiſhop of either Pro- 
Far. vince FCC . | 
urt of * By 25 H. 8. cap. 19. The Appeal from the Prerogative Court is to 
all be iN" the King in Chancery, who appoints Delegates by Commiſſion to hear 
ed by Ui and determine the Appeal.“ | Bos 
8 And it ſeems by the ſaid Statute that an Appeal from the Arches is to 
ſuch Ie to the (2) King in Chancery. | „„ (a) But by 
oners, e 1 24 H. 8 c 


ed or n. ſuch Appeal is to be to the Archbiſhop; and ſo is 4 Inſt. 341. But vide Carth. 169. That 
rminc n Appeal does not lie from the Dean of the Arches to the Archbiſhop as Viſitor, becauſe they 
-rnin; one and the ſame; at leaſt it would be but appealing from the Deputy to the Principal, 


ſhall * Alſo.by 25 H. 8. cap. 19. Appeals from the Court of Peculiars, 
als to or Places exempt, which were before to the See of Nome, ſhall be 

i benceforth into the Chancery, and ſhall be there determined befure 
e of : Commiſſiqners of Delegates under the Great Seal, Oc. 


when If the Matter concerns the King, the Appeal muſt be to the higher 41nft. 339, 
e 7 #7 340. 
By 


mme · I bouſe of Convocation of that Province. 


| Or vp ne ECCLESTASTICAL COURTS. 
4. 335 By 24 H. 8. cap. 12. and 25 H. 8. cap. 19. all Appeals from a def. 
tive Sentence muſt be within 15 Days. ö . 


4 lot. 340. « By 25 H. 8. cap. 19. there thall be ng A peal to the See of R 
Vide Title! « under Pain of a Premunire.” ot | . * 


Fremunire, 


Le AG" * Ss br . : 7 * y N ha. 7 


00 Of eiting one out of his otun Diotele, and 
13 herein of the Boundaries of their Jurisdicſ ion. 


D 23 H 8. cap. . it is enacted, That no Manner of Perſon fall 
be from henceforth cited, or ſummoned, or otherwiſe called to 
appear by himſelf, or herſelf, or by any Procurator, before any Ordi- 
nary, Archdeacon, Commiſſary, Official, or any other Judge Spiritual, 
out of the Dioceſe or peculiar E where the Perſon which 
* ſhall be cited, ſummoned, or otherwiſe (as is aforeſaid) called, ſhall 
* be inhabiting and dwelling at the Time of awarding or going forth 0 
* the ſame Citation or Summons, except that it ſhall he for, in, or upon 
any of the Caſes or Cauſes hereafter written, that is ta ſay, fur any 
Spiritual Offence or Cauſe, committed, or dane, or omitted, followed, 

or neglected to be done, contrary to Right or Duty by the Bithop 

« Archdeacon, Commiflary, Official, or other Perſon, haying Spiritual 
FPageh15 © luriſdiction, or being a Spiritual“ Judge, or by any ather Perſon o 
_ * Perſons within the Diocele, or other Juriſdiction whereunto he or th 

| * ſhall be cited, or otherwiſe lawfully called to appear and anſwer 
an except alſo it ſhall be by or upon Matter or Cauſe of Appeal, 0 

« for other lawful Cauſe, wherein any Party ſhall find himſelf or her 

s elf grieved or wronged by the Ordinary, Judge, or Judges of the MM 

* Dioceſe or Juriſdiction, or by any of his Subſtitutes, Officers, or Mi 

* niſters, after the Matter or Cauſe there firſt commenced, ar begun 10 

be ſhewed unto the Archbiſhop or Biſhop, or any other having peculiat 


« Jjuriſdiction, within whoſe Province the Dioceſe or Place peculiar i cu 
or in caſe that the Biſſiop, or other immediate Judge or Ordinary fu 
dare not nor will not convene the Party to be ſued before him; © 925 
* in caſe that the Biſhop of the Dioceſe, or the Judge of the Place En 
„% within whoſe. Juriſdiction, or before whom, the Suit by this AR hal for 
be commenced and proſecuted, be Party directly or indirectly to the Ju 


| | Matter or Cauſe of the ſame Suit; or in caſe that any Biſhop or an 
| | inferior Jndge, having under him Juriſdiction in his own Right ane 
| | Title, or by Commiſſion: make Requeſt or Inſtance to the Archbiſhop 
5 . Biſhop, or other ſuperior Ordinary or Judge, to take, treat, examine 
or determine the Matter before him or his Subſtitutes? and that to be 
done in Caſes only where the Law Civil, or Canon, doth: affirm Exe Co 
- © emtion of ſuch Requeſt or Inftanee of Jurisdiction to be lawful or 1ole 11 
% rable ; upon Pain of Forfeiture to every Perſon, by any Ordinar) of 
« Commiſſary,, Official, or Subſtitute, by Virtue of his Office, or at th the 
« Suir of any Perſon, to be cited or otherwiſe ſummoned. or callec of 
« contrary to this Act, of double Damages and Cofts, for the Vexat'o ok 
in that Behalf ſuſtained, to be recovered againſt any fuch Ordinary 501 
Commiſſary, Archdeacon, Official, or other Judge, as ſhall award i me 

- 4 make Proceſs. or otherwiſe attempt or procure to do any Thing con 
* trary to this Act, by Action of Debt or Action upon the Caſe, accord 
* ing ta the Courſe of the Commos Law of this Realm in any 155 
| | nd wy 


© Ge AS GT en Poles re 


| 
| 
| 
i 
| 


wer 
|, 0 
her 
f the 
r Mi 
un ic 
culiat 
ar is 
inary 
3 0 
Place 
1 
to the 
Jr an 
It ane 
iſhop 
mine 
to be 
Exe 
F tole 
linar) 
at th 
called 
xa io 
linar) 
ard 
g con 
ccord 
of ih 
King 


Or Tux ECCLESIASTICAL COURTS. 


« King's High Courts, or in WEE competent Temporal Court of Re- 


« cord, by original Writ of Debt, Bill or Plaiar, in which, Cc. and 
upon Pain of Forfeiture for every Perſon ſo ſummoned, cited, or other- 
« wiſe called, (as is aboyeſaid) to anſwer before any Spiritual Judge 
« gut of the Dioceſe, or other Juriſdiction, where the ſaid Perſon to 
« dwelleth, or is reſident, or abiding, 10/. the one Half thereof to he 
« to the King; and the other Half to any Perſon that will ſue for the 


'« fame in any of the King's ſaid Courts. 


Provided that it ſhall be lawful to every Archbiſhop of this Realm 
« to call, cite, and fummon any Perfan or Perſons Aung or dwell- 


ing in any Biſhop's Dioceſe within his Province for Cauſes of Hereſy, 


« if the Biſhop or other Ordinary immediate thereunto conſent, or if 
« that the ſame Biſhop, or other immediate Ordinary, or Judge do not 
« his Duty in Puniſhment of the ſame. 1 25 
« Provided alſo that this Act ſhall not extend in any wiſe to the Pre- 
«© rogatiye of the moſt Reverend Father in God the Archbiſhop of Can- 
« terbury, or any of his Succeſſors, of or for calling any Perſon or Per- 
« ſons out of the Nioceſe where he or they be inhabiting, dwelling, or 
* reſident, for (a) Probate of any Teſtament or Teſtaments, any Thing (a) Godh. 
in this AQ contained to the contrary. e 214. 
« Provided alſo that this Act be not any way hurtful or prejudicial Extends 
« to the Archbiſhap of York, nor to his Succeſſors, of, for, or concerning any ov 2 
* the Probate of Teſtaments within his Province and Juriſdiction, by Will. 
* Reaſon of any Prerogati ve; any Thing in this Act to the contrary 
« notwithſtanding,”  * 3 Vn 
In the Conſtruction of this Statute the following Opinions have been 
holden, That the Archbiſhop of Canterbury cannot cite a Perſon for 
SubrraQion of Tithes living in Eſſe into the Court of Arches holden 
in London, although Eſſex be within the Dioceſe of London, and that this 
Statute, like all other Acts of Parliament, ſhall be expounded by the 
Judges of the Common Law, although they relate to Spiritual Perſons 
and Affairs, and that where-ever an Act of Parliament prohibits the doing | 
a Thing, any Court acting contrary may be reſtrained by Prohibition. 13 Ca. 4. 
If a Nero inhabiting within one Dioceſe doth ſubſtract and with- hold 4 v. 96. & 
bis Tithes within another Dioceſe, a Suit may be commenced and proſe- 8 105. 
cuted in the Court of the Biſhop, in whofe Nioceſe the Tithes are fo 2 Brownl. 
fubſtracted, and the Party fo ſubſtracting his Tithes may be there cited 5 27. 


and ſummoned, although inhabiting within another Dioceſe. rd. 427, 


Page 


| Winch, 
Ent. 570. a, Cro. Car. 97. Rol. Rep, 319. Carth, 476. Machin and Moulton, 8 P. adjudged 
for Dioceſe in this Statute ſignifies Juriſdiction, and it is the Locality of the Lands which gives 
Juriſdiction, although the Maxim in the Civil Law is for um Sequiter reum. J Mod. 459. S. C. 
1 Salk. 549. pl. 9. 8. O. . e | | 1 1 


So a Suit far a Legacy may be in the Dioceſe where the Will is proved, 
although the Defendant lives in another Dioccſe, and the citing of him 
out of ſuch Dioceſe is not within the Statute. 


* „ 


Vent. 233. 
3 Keb. 619. 
Cro. Car. 
So where A. and others, who lived in the Dioceſe of Litchfield and Like Point. 
Copentry, but oceupied Lands in the Dioceſe of Peterborough, were taxed Salk. 164. 
in the Pariſh whera they occupied Lands for the new caſting of the Bells pl. 1. 
of the Church; and, upon Refuſal to pay, a Suit was commenced againſt 
them in the Dioceſe of Peterborough ; and it was held that occupying 
Lands made them Inhabirants, and that the citing of them into the Dioceſe 
where the Lands lay, and in reſpect to which they were chargeable, was 


not within the Statute; alſo (a) that Bells were more than a mere Orna- ( 3 Mod. 
ment, which the Inhabitants were bound to repair. 3 ba, C. 
| . aym. 


$9,912. 2 Ld. Raym. 1408. Carth. 36. 5 Mod. 389. pre. Ch. 42. 8 Mod. 338. 


10 


Mod. 13. 32 Mod. 416. And there ſaid that a Prohibition was granted, becauſe but a Perſonal 
nd not like the Repairing of the Church, which is a real Charge upon the Land, let 


My 


Charge, 
the Owner live where he will, 


* 


% 


Or rx» ECOLESTASTICAL COURTS, 


13 Co. 4. My Lord Che ſays, that by this Statute the Archbiſhop is reduced to 1 
Herter and ia proper Dioceſe, or peculiar Juriſdiction, unleſs it be in five Caſes; a; 7 1 
2 1, In Default of the Ordinary. 2d/y, In Cafe of Appeal. 34h, Or in «1 
"caſe the Ordinary dares not, or will not, convene the Party. 4:4ly, Or * 8 
Con Sug- if the Ordinary be Party to the Suit below. 5%), In Cafe (a) of In- 4 
geſtion that ſtance and Requeſt by the Ordinar ry. TY 
the Party is e N J "0 
ſued out of the Dioceſe, the Court grants a Prohibition; but if it appears upon Proof that it was « ( 
upon Requeſt to the Archbiſhop, according to the Exception, the Prohibition will be ſtayed. ; 4 4 
Mod. 71. Godb. 214. Latch 180.— The Fart́ in allecging ſuch Requeſt need not ſhew the « p 
Matter ſpecially, that it might appear to haye been of a ſpiritual Nature, nor that the Requeſt « q 
was under Seal, ro. Car. 162.——The Requeſt may be from 2 Peculiar to the Ordinary of | 
the Dioceſe. Cro, Car. 162 — But whether from a Peculiar Court, or from the Archdeacon'; wt 
Court immediately to the Archbiſhop, vide Hub. 16, 186, Syd. 90. 5 Mod. 238, 239. « 2 
22 Co. 76. The Rarty who is cited out of his Dioceſe muſt move for a Prohibi- « [ 
5 . tion before Sentence, for by litigating the Matter in that Court he ſub- «8 
ro. Car. ©: eee WO | ; : , | 
3j. mts tothe, Juriſdict in. MI 4 P 
Carth. 34, But if upan the Face of the Libel it appears that the Party is an In- « af 
38. habkanr at a Place out of the Dioceſe, there the Libel is Felo de je, and Is 
in ſuch Cafe the Sentence makes po Aiteration- „ q 
e re oh ; | | | aire 
I See ſcpra, it is got in all Caſes, actual Reſidence, that will determine the Queſtion. FL 
e | | : 1 Batte 
Carth. 34. Vet in a Caſe where 4. in the Libel was named of D. in Hampſbire, din. 
| which is known to be within the Dioceſe of Winchefter, was Cited into the * 
Dioceſe of London, and though Affidavits were offered of that Matter, yer 155 
FOE] being after Sentence, the Court held that they could not take any Notice T 
14 Within what Dioceſe P. in Hampſire was, for they could not ex Officio Be 
take Notice of the Limits of Bithopricks, but they ſhould not take it to Tich 
| be within the proper Dioceſe. _ Ps 5 5 
»Page61) * The Boundaries of all Juriſdiction mall be determined in the King's King 
+ Rol. Abr. Temporal Courts; ſo if the Queſtion be, Whether in ſuch a Place there 4 
401. Seve- be a peculiar Juriſdiction exempt, from the Ordinary, this ſha'l be de- 445 
- ral Caſes to termined by the King's Temporal Courts; for it would he unreaſonable ax 
| this Pur- that the Archbiſhop, or Biſhop, ihould be Judge in his own Cauſe, and y 
| poſc. if they take h determi f thoſ. Prohibil ion 4a 
| „ff they take upon them tg determine any of thoſe Matters, a Pro th 
| will be granted. „ | SL TUE Str on | 
1 of thi 
' ene e WESUDE YER — nn emma — m.— 174. 
i . . „ 7 5 | Court 
i N FO : „ 1 pb : . | Lamb 
| (b) In what Caſes the Eccleſiaſtieal Courts arc Wl "i" 
| gagaallowed to have Jurisdic ion. _ ſte 
;ͤ;öõÿ On Ts Bon Ty . 50 
| ; | | = 5 | | | ofitic 
j . 418 Statute 13 E. 1. called the Statute of Circumſpedte Apgatis, and 5 th, 
j 1 9E. 2. called Articuli Cleri, are the moſt antient, as well as the 1 Co, 
. principal Statutes, which declare in what Caſes the Eccleſiaſtical Courts 
| JJ TT Al 
| The Words of the firſt are, © The King ta his Judges ſendeth Greet- ents 
ing: Uſe yourſelves circumſpeRly in all Matters concerning the Biſhop Mind 
(a) The Bi- © of (a) Norwich and his Clergy, not punithing them if they hold Plea in Preci 
mop of © Court Chriſtian, of ſuch Things as be (4) merely Spiritual, that is, to pon 
ene, er nn Rr OR Ten 3 
«mly put for an Example, ſor it extendeth to all the Biſhops within the Realm, 2 loſt. 487” 
#6) As Hereſy, Schiſm, Holy Orders, and ſuch like. 2 Inſt. 488. 3 went « 
ZI“ F . 3 
of Aa: . he an 
7 R 8 rn 


e n ̃]² r ‚ — * * N 


Or rue ECCLESTIASTICAL cOoRTS. 


« wit of Penance enjoined by Prelates for deadly Sin, as Fornication, 


a Adultery, and (e) ſuch like, for the whieb, ſometimes Corporal Pe- (e] As nz 


4 nance, and ſometimes (4) Pecuniary is enjoined, eſpecially if a Free- ceſt, Solici- 
man be convict of ſuch Things; allo if Prelates do puniſh for leaving e 05 | 
the Church- yard uncloſed, or for that the Church is (e) uncovered, or 2 Inſt. "3. 


à not conveniently decked ;_in which Caſes none other Penance can be ) Muſt be 


« enjoined but Pecuniary. Iten, If a Parſon demand of his Pariſhioners intendedby 
Oblations or (f) Tithes due or accuſtomed, or if any Parſon do ſue Way of 
« againſt another Parſon for Tithes guy or ſmaller ; ſo that the fourrh gon af Pcs 
« Part of the Value of the Benefice be not demanded. Item, If a Parſon nance. 
demand Mortuaries in places where a Mortuary hath been uſed to be (e) This 
given. Item, If a Prelare of a Church, or Patron, demand of a Parſon doth not 
« a Penfion due to him; all ſuch Demands are to be made in a Spiritual tend to a 
Court, and for laying (g) violent Hands on a Clerk; and in cauſe of Private 
y : FR 2 3 ; wa 5 8 5 Chapel 
« Defamarion it hath been granted already, that it ſhall be tried in the 1; hs 
« Spiritual Court when Money is not demanded ; but a Thing done for Manas to 
« Puniſhment of Sin, and likewiſe for breaking an Oath, in all Caſes his own 
« afore rehearſed, the Spiritual Judge ſhall have power to take Know- Vie, nor te 
edge, notwithſtanding the King's Prohibition.” f We cum. 
Fn ; OS cel, which 
| 3 2 AR : 55 RES | | | is to he re- 
ired by the Parfonl. 2 fnſt. 489. (/ For this vide Title Tithes. (x) The Suit muſt 
1 fro ſalute Anime ; and therefore, if the Clerk ſue in the Court Chriſtian for Damages for the 
Battery, he incurs a Præmunire, far the Eccleſiaſtical Judge ought to proceed only to correct the 
Sin. 2 Inſt, 492.—If a Clerk be arreſted by Proceſs of Law, he cannot for this ſue in the 
Eccleſiaſtical Court. 2 Inſt. 492.—lf a Clergyman be only aſſaulted, no Remedy is to be had 
in the Spiritual Court, but in the Common Law Courts, Cro. Eliz. 753. Pryn's Cafe. 


- 


The Statute Articuli Cleri, or ꝙ E. 2. enumerates ſeveral Caſes in For the Ex- 
which the Spiritual Courts ſhall have Juriſdiction; particularly as to e e 
Tithes, Obventions, Oblations, Mortuaries, Redemption of Penance, © BELONG 
n : | . ; FF: vide 2 luſt. 
volent laying of Hands on Clerks, Defamation ; in which Caſes the 599 to 639. 
King's Prohibition ſhall be of no Force. 12 5 ©, | f 
Matters Teſtamentary, as the granting Probate of Wills, granting *Page618 
Adminittration, Ee. are of Eceleſiaſtical (A) Conuzance, and in thele | 
they may proceed according tothe Eccleffaſtical Law, and their Sentences (5 Matters 
ſhall be preſumed juſt and agreeable to ſuch Law, though (i) contrary Teftamen- 
„o the Rule and Reaſon of the Common Law. 9 tal are 
| 3 within the 
| 5 | Juriſdiction 
of the Spiritual Courts by the Cuſtom of England. and not by the FEecleſiaſtical Law. Lynwood _ 
174. Verbe Approbatis, vide Salk. 39.—Antiently the Probate of Teftaments was in the County 
Courts, Lamb. Saxon Laws, 111. Where the Biſhop and Sheriff ſat together, Wilkins 78. 
Lamb. Saxon Laws, 64. William the Conquer firſt ſeparated the Eccleſiaſtical from the Civit 
|uriſdition ; yet his Charter does not mention Matters Teſtamentary, or the Probate of Wills, 
to be of Eccleſiaſtical Conuſance, but only ſays, that the Crimes that were to be proſecuted pro 
ſclite Animg were to be of that Conuſance, Selden Eodm, 167. But afterwards the Eccleſiaſiical 
Courts obtained a JuriſdiQtion herein, the Clergy having perſuaded the People that every Diſ- 
poſition of the Teſtator was Gratuitous and Charitable, and to be diſpoſed of by the Executor, 
hr the Good of the Soul of the Party deceaſed, Selden Eadm, 168. 9 Co. 38. {i} 4 Co ag. 
C. 47. HY OE ! 


Although the Spiritual Court hath Conuſance of the Probate of Teſta- 
ments, yet if (4) a Court- Baron hath had Probate of Wills Time out of s Co. 73, b. 
Mind, and hath always continued that Uſage, every Will within the 2 Rol. Abr. 
hrecincts thereof muſt be proved there z and if the Spiritual Courts take 3}, 7 
11. 14 . (#} So by 
pon them to grant che Probate of any ſuch Will, a Prohibition lies. the Cuſtom 
64 * 5 Fj A 6 of London, 

; | 3 22 | 'theGov: r 1- 
vent of Orphans, and Eff-Qs of Perſons dying in Zendon, belongs to the Mayor and Alder- 
den of Landon; and if any Suit be commenced, or Proceedings had in the Eecleſiaſlical Court, 
br any Matter within ſuch Regulation, a Prohibition lies. 5 Co, 734. 2 Inſt. 249,665. 
Nach 107,——*Sce Com. Pig. 3. V. 423: (0. 1. 1 


* 


br ru FcelEsTASTICAL COURTS. 


$ Co. 38. If the Will is proved in the Eccleſiaſtical Court, that Couft has exe: 
Roms cuted its Authority, and the (4) Execurots muſt ſue in the Temporal 
| 2 $i Ag. Courts to get in the Eſtate of the Deceaſed. F 2: we 
mult ſue for the Goods of the Inteſtate in the Temporal Courts, for the Eccleſiaſtical Courts 
inns, Property of Goods. 2 Rol. Abr. 2879. Say and Harwod; and a Prohibition 
gn fortuck Bas ro 8 8 


As che Eecleſiaſtieal Courts have ndw the Probate of Teſtaments, they, 
zlẽãs incident to ſuch Juriſdiction, have Power to determine all thoſe Matters 
\ ©. that are neceſſary to the Authenricating every ſuch Teſtament z therefore, 
(e) if the Seal of the Ordinary appears, it cannot be ſuggeſted or given 
„in (/] Evidence in the Common Law Courts; that the Will was forged, 
(-} Raym. f or that the Teſtator was Non compos, or that another Perſon was Ere- 
49%, 497- - cutor ; for of theſe they had a proper Juriſdiction, and the Remedy muſt 
2 Rol. Abr. N 7 x 5 OP ; x 7 
; be by Appeal. To | | T4 
Hard. 1 zi. 5 la 55 SFr. ; De 
J) But it may be given in Evidence that the Seal was forged, or the Will repealed, or that there 
were bona Notabilia, becauſe that is not in Contradiction to the real Seal of the Courts, but ad- 
mits the Seal and avoids it. Lev. 235, 236. Vaugh. 257, Show. 293. Salk. 36. pl. 1. 
Comb. 185, Skin. 299. pl. 2. Holt. z05-pk 4 © SO 
+ This is in Caſe of Perſonal Eſtate only.—In any Queſtion as to 4 Real Eſlate, where Title is 
made under a Will, the Original muſt be produced, and conſequently its Authenticity, and the 


Ability of the Teſtator to make it, may be controverted 


2 Rol. Abr. Although regularly, where the Spiritual Courts have Conuſance of the 
291, 299- Principal, they ſhall ha ve Conuſance of the Ineidents and Acceſſaries; yet 
55 3 if the Incident is a Matter merely Temporal, or if a Temporal Matter 
Hetley —4 be pleaded in Bar of an Eceleſiaſtieal Demand, they muſt proceed in the 
2 Inſt. 608. Eccleſiaſtical Court according to the Temporal Law ; otherwiſe they will 
2 74+ be prohibited. „ „ 

161. | | 


As if Payment be pleaded in Bar of a Legacy, and there is but one 
Oro. Eliz. Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their Law 


. 158. requires two Witneſſes ; there the Temporal Courts will prohibit them, 


173. becauſe it is a Matter Temporal, that bars the Eccleſiaſtical Demand. 
Comb. 160. | 155 | | = | 
| Hole 762, pl, 1. Vent. 291. Richardſon and Deſdorozo adjudged. 3 Mod, 283- Show. 158. 
Ld. Raym. 220, 346. 2 Ld. Raym. 1161, 1172, 1211. 2 Salk. 545. pl. 1. Sbotter and 
Friend adjudged. Carth. 142. S. C. adjudged. But it is not ſufficient Ground for a Prohibition, 
to ſuggeſt that the Spiritual Court objected to the Credibility of a Witneſs, nor to ſuggeſt that 
the Plaintiff had only one Witneſs to prove the Fact, unleſs that he alledge that he offered ſuch 


Proof, and it was refuſed for Inſufficiency. Carth. 143, 144. 7 
*Page619 * But if there be only one Witneſs to prove a Nuneupative Will, and 
the Eccleſiaſtical Court refuſe the (a) Probate thereof, becauſe to every 
ſuch Will their Law requires two Witneſſes, no Prohibition lies; 
Gao % becauſe there is no other Way of authenticating ſuch Will but in the 
750 Yet ita Spiritual Court, and this being the principal Matter, they had Conuſance 
Revocation thereof. > ä „„ 
of ſuch a N V | | 
Will is pleaded, and proved by one Witneſs, and they refuſe the Plea for want of ſufficient Proof, 
a Prohibition will go, becauſe tha Revocation is a Temporal Matter. Yelv. 92. by three Judg** 
againſt two, & vide 2 Rol. Abr. 299. Carth. 143. 8. C. cited. | 


[EE the Spiritual Court do admit a Will, but yet will not givethe Probate 
to the Executor becauſe he cannot give Security for a juſt ran 


— 


ea 
al 


| Or nt BCCLESIASTICAL COURTS. 


the Temporal Courts will grant a Mandamus; for though they are to per 4; 5 
pate whether there be a Will or not, yet if there be a Will, the _ . e 
Executor has a Temporal Right, and they cannot put any Terms upon ters and 4d. 


km but what are mentioned in the Will. n 
| Ez 8 5 and there 
that in certain Caſes the Court of Chancery will compel Executors to give Security}. 
75 _ LY | 8 


In Caſe of an Orphan, the Chamberlain of Tonden may compel the Executor or Adminiſtra a 
tor, of a Freeman, to give Security. See Hob. 247. 3 Com. Dig. 424. dminiſtra- 5 


If an Executor, aſter Probate, becomes (3) a Bankrupt, yet the Spi Skin, 394. 
ftual Court cannot revoke the Adminiſtration ; for be is intrufted by the Rl“ 
Teſtator who. was the proper Judge of his Fitneſs and Sufficieney. 


pb nt | 


Executor becomes Non comps, the Spiritual Court may commit Adminiſtration to anather, be- 
cauſe that is A natural litf. Salk, 36. pl. 2. | | | 


But the Juriſdictiun of the Eccleſiaſtical Courts is confined to Wills 
relating to Goods and Chattels only; and therefore (c) if a Man gives (©) Hoh. 
Lands to be fold for the Payment of Debts, and diſpoſes of the Money Cre. 1. 
o ſeveral Perſons, that cannot be fued for in the Eecleſiaſtical Courts, 24% 264. 
but only in a Court of Equity; becauſe that is not a Legacy merely of Cio. Car. cl. 
Goods and Chattels, but it ariſes otiginally out of Lands and Tene- 2 * 
ments. . 

But if a Rent be deviſed out of a Term for Years, the Eccleſiaſtical Lev 179+ 
Courts may hold Plea thereof; for the Term ſor Years being only a Chat- Sid 279. 


e : 2 Keb. 8. 
tel is Leſtamentary, and conſequently the Rent deviſed thercout. 8. C. 
If a Man makes a Will, and appoints A. and B. his Executors, to each Ld. Raym. 


of whom he gives five Pounds, but makes no Diſpoſition of the Reſidue 86. Wil. 
of his Eftate, the Eccleſiaſtical Courts cannot compel a Diſtribution of Rep. Pl. 2. 
(d; ſuch Reſidue, for they have only a Juriſdiction to order a Diſtribu- Comb. 374. 
ton where the Party dies Inteſtate. a] „ 
2 an | s 15 N | 5 Mod. 247. 
Ptit and Smith, and a Prohibition granted accordingly. (4) Where the Courts of Equity in fuck 

Cafe conſider the Executors as Truſtees only, and compel a Diſtribution, wide Tit. Executors and 
Adminiſtrators, and where they have a concurrent Juriſdiction with the Eccleſiaſtical Courts, wide 
Chan, Ca. 200, 2 Chan. Ca. 85, 95, 2 Vent. 362. 2 Vern. 47, 76: Preced, Chan. 545. 


Matrimonial Cauſes, as Marriage Contracts, Conſanguinity, Divorces, But for this 


Aunony, &'c. are within the Juriſdiction of the Spiritual Court. vide Lit. 


Marriage. 


Tithes, Oblations, Mortuaries and Penſions, are of Eceleſiaſtical Conu- ide Head 
{ance ;, but if to a Demand of Tithes the Party pleads a Modus Decimandi, of Tithes, 
ſuch Cuſtom, like all (e) others, muſt be determined in the 'Fempora As iſ the 


| | 

Courts; and if the Eccleſiaſtical Courts take upon them to determine it, 3 
Prohibition will lie. | | 8 libel agaiuſt 

i e a : F.5. for nog 
repairing Part of the Church Wall: wherein he ſets forth, That F. S. was ſeifed of ſuch a 
Manor, de, and that the Lords thereof, for the Time being, were by Cuſtom. immemorial 
bound to repair Part of the Wall ratione tenure; if this Guſtom be denied, a Prohibition will 
te granted, although after Sentence, for on the Face of it, it appears that the Spiritual Court 


ud not Juriſdiction. Carth. 33. Vid Carth. 151. ö 


* But if A. ſues for Subtraction of Tithes in the Spiritual Court, and *Page6za . 
the Defendant pleads a verbal Compoſition for two Years, no Prohibition Carth. 30. 
nll be granted; and where the Eccleſiaſtical Courts refuſe a Plea of Br adfbarn 
lampoſition for Life or Years, there is no Remedy but by Appeal te the und Swaz- 


ton ad- 


The N 85 


Arches, | 


m 


r 


PPP 


1 
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2 Rol. Abr. The Eccleſiaſtical Courts have no Juriſdiction to hold Plea of , « ff 
30. Matter of Record; therefore if the Parſon of a Church be outlawed and «g 
- *.._ the Benefit of the Outlawry be granted to F. S. who receives the Tithe; IM 
from the Pariſhioners, and afterwards the Parſon ſues the Pariſhioners d 
for Tithes, who plead the Outlawry and the Grant to F. S. a Prohij. . 1 
tion lies; for the Outlawry is a Matter of Record, of which they have «P 
8 not Conuzance. 7 wg 8 FC ͤͥͤ ĩ rn, 4 0 
ten. 138. The Spiritual Courts cannot hold Plea pro reformatione Morum, in 1 Bl © © 
Sic 217- Cauſe that is criminal and (a) triable at our Law; and therefore they 1 
* cannot hold Plea pro reformatione Morum for a legal Perjury, but for Per. = 
may 3 jury in their own Courts they may puniſh. ; 1 . py 
ive for a | 5 "2 | J LT -: | 
Temporal Crime. Dyer 293- But not after the Crime is pardoned. Hob. Searl's Ciſe. If 
Comp. Incumb. 53. | 5 e FR 
Comb. 21. So if the Spiritual Court proceed againſt a Man for writing a Libel, mijn 
| | a Prohibition lies; for this is an Offence indictable at Common 4 1 
. If the Goods of a Church be ſtolen, it is Sacrilege and Robbery, and * 
(Bro. Ap- the Churchwardens ſhall have an (5) Appeal of Robbery ? alſo (c) the 
- peal 31, 45. Offender may be libelled againſt in the Spiritual Court pro ſalute Anime vp 
335 is . & reformatione Morum, but not to recover Damages. 0 1 
JOIG, 281. , al ' g . 5 ; 
2 Keb. 2 s "2 Inſt. 492. 4 Keb. 743. An Action at Law lies for a Battery cn a Spiritual Per- an 
fon, as allo a Suit in the Spiritual W for Irreverence to his Character. 6 Mod. 156. Caſe 
Fide Cro. Eliz. 6. . Reſul 
If 
— — will 
was | 
) How they are to proceed, as to thoſe Watters Ml i" 
in which rhep have a Jurisdicion, otherwiſe Wl = 
will be controuled by the Tempozal Courts. a 
4Co. a9. . FIR HE Eceleſiaſtical Juriſdition is derived from the Common Law, bu il ont 
270, 42.b. 1 the Form of the Proceedings, and the coercive Power exerciſed in les 5 
Rol. Abr. the Eccleſiaſtical Courts, is after the Form of the Canon or Civil Law; Mea: 
30 _ and therefore the Judges of the Common Law will give Credit to their | 
= Ray Ars Proceedings and Sentences, in Matters in which they have a Juriſdiction, | 
| 29% 299+ and believe them conſonant to the Law of the Holy Church, although 
againſt the Reaſon of the Common Law; and if there be a Grawvamen it 
muſt be redreſſed by Appeal. ; ES 
Skin. az, They may cite the Members of a Corporation by their Chriſtian Names 
pl. 3, 28: and Names of Baptiſm, for a Duty due ſrom them in their Corporate 
Capacity, as a Rate for not repairing a Church; for they have no Diftrin- 
as as at Common Law, by which they may take their Lands or Goods, 
and therefore muſt proceed againſt them in their Natural Capacity. 
«Mod. 449. , A Citation may be ſerved on a Sunday, or, Keep dup to the Cuſtom of 
Carth. 504, the Eceleſiaſtical Court, it may be fixed to the Church Door on a Sunday; bs 
Ld. Raym. and/this thall not be ſaid to be reſtrained by the 29 Car. 2 cap. 7. which v. 


796. arg. prohibits the berweg of any Proceſs whatſoe ver upon a Sunday, except in 


22 Mod. Caſes of Treaſon, 
275. 


e'ony or Breach of the Peace. 


Or Taz ECCLESIASTICAL COURTS. x 

* By the 13 Car. 2. cap. 12. it is enacted, That it ſhall not be lawful *PageG2t ; 
« for any Archbiſhop, PROP. Vicar General, Chancellor, Commiſſary, For the 
« or any other © 8 wee or Eccleſiaſtical Judge, Officer or Miniſter, or Proceed- 
« any other Perſon, having or exerciſing Spiritual or Eccleſiaſtical Juriſ- inge O. 
diction, to tender or adminiſter, unto any Perſon whatſoever, the Oath we ore 


« uſually called the Oath ex Officio, or any other Oath, whereby ſuch ide = 


« Perſon, to whom the ſame is tendered or adminiſtered, may be charged Eliz. 201. 


« or compelled. to confeſs, or aceuſe, or to purge him or herſelf, of any Cro. Car. 
« Criminal Matter or Thing, b 1 or 1] may : Us n to any 3 291, 


« Cenfure of Puniſhment. MM . oor 755. 


fl. 1342. 
: ; 
Jones 257+ And for the canta this Staquite vide Sid. FPS: | Mod. "185%" ro 78 . 


Ld. Raym. 263, 480.” 2 Ld. Raynt. 767. 2 Mod. 118. Vent. 4 s Com. Dig, 480. 


Ifa Man i is eee againſt i in the Spiritual Court for Defamation, and 2 Rol. Abr. 
the Libel charges that he ſpoke ſuch and ſuch Words, aut in effetu confr- 298. Pal- 
nilia, although a Declaration at Law, in this Form, would he naught for 77 Cale. | 
Incertainty ; yet the Libel i is good, being according to the Courſe of the 3 
bebe . , | We 5 

If one ſues in the Spiritua ourt for a gacy, and the xecutor (a) 2 Rol. Abr. 
pleads that he hath not Aſſets beyond the Debts due N the Fug TT a 
2 the Plea (8) 1 is refuſed, a Prohibition lies. | {a) But 


where an 
Executor pleaded Plenement edmipifter, and the Plea being refuſed, a Prohibition was moved for, 
but denied, being a Matter of Eccleſiaſtical Conuzance. Sid. 274. Keb. 939. Saunder/on's 
Caſe, & wide Noy 77. Latch 114. Golſb. 4. + FF That there muſt be an ABER of ſuch 
Reſuſal. Skin. 20. pl. 20. s | 


If the Sperr Court 9 to give a Coby the Libel, a Protilticion Vent, 252. 
vill be granted quor/que'; But there muſt be an Affida vit that ſuch Copy e 
vas demanded and refuſed. | 

The Ecclefiaſtical Court can Ce) neither Fi ine, Imprifas, nor Amerce ; co. 44. a. 
for their Juriſdiction wor: founded: on the Canon or Civil: A, their 4 Inſt. 324. 


Proceedings are only by cleſiaſtical Cenſures. | Noy' 17. 

| Th 
hure but two Sorts of Puniſhment, Penance i in er, which fil may j be commuted Karate 
vith for Money. 45 n = 7 FP. 1117108 


if a Man be ſued i in the Eecleſialtical Court, and the 1 take an 2 Rol. . 
Obligation from him that he will perform the Sentence, a jag he 394+ 
les; for if it be in a Matter within his Iuriſdietion, as are Kun | 
Means of e him to e the coped ; | 


*. 
- Y 


Vol. 5 Un % : | * Of | 


me, * Of the Court of Admiralty. . 
4loft, 1. PRE Court of Admiralty ; : 95 for all Maritime Cauſes or nad 


(2) Inſt. 167. Matters ariſing upon the High Sea, and its Juriſdiction is derived 


- 1 Molloy from the King, who (a) protects his Subjects from Pirates, Qc. and 


Sell, Who has (5) a Dominion over all the Britiſſi Seas ; this Juriſdiction be .. 

Aare Claus exerciſes by the (c) Lord High Admiral, or thoſe lawfully deputed for . 

fm. that Purpoſe. MD „ „ fide 

e For the 1 1 | £0, | Body 

Antiquity of this high Officer, vide Co, Lit. 260. 12 Co. 80. And for antient Records relat bold 

ing to his Juriſdiction, vide 4 Inſt. 1 42.—By the 2 . M. eff. 2. c. 2. Commiſſioners o Fol. 

the Admiralty have the like Authority and Juriſdiction as the Lord High Admiral. By the Rep. 

2 H. 5. Stat. 1. c. 6. the King by Letters Patent may appoint in every Port a Conſervator of: * 

Truce, worth ol. 2 Ann. in Land: who by the King's Patent, and the Admiral $ Commiſſion, s alt 

ſhall inquire-of Offences againſt Truce and Saſe Conduct, Ge. as the Admirals have done, ty, Matte 

ſaving the Determination of the Death of a Man, and the Execution thereupon, to the Admiral rec 

The Lord Warden of the Cinque Ports is alſo Admiral there, and hath the Juriſdiction of the Mare 

_ Admiralty exempt from the Admiralty of England. 4 Inſt. 223. 2 Jones 66, 65.— Which Ju 3 
riſdiction is faved to him by ſeveral Acts of Parliament, as 2 H. 5. Stat. 1. c. 6. 27 H. 8. c. 4 

28 H. 8. c. 18. 5 Eliz. c. 35. 11 U 12 W. 3. c. 7. Vide, c. | But 

| | | | * Mark 

For the better bringing together the ſeveral Caſes and Reſolutions that 5 

have been in the Temporal Courts, relating to the Juriſdiction of the hat / 

Court of Admiralty, I ſhall confider, . | Mar 


(A) To what Places the Jurisdiction of the Ad 
miraltp is confined. 623. 
(B) To what Things its Jurisdicion extends WM: 
and herein of ſuch Matters as ariſe, partly ou, « 
Sea, and partly on Land. 624. 1 


(C) To what Contracts its Jurisdic ion extends 
And herein of Contracts made on the Sea. 626 


(D) To what Crimes and Offences its Jurisdic 
tion extends. 628, | 


| (E) Bp what Law it proceeds, and the Fozm o 


tuch Proceedings. 629. PAY 


} 


(A) C 


or Taz. COURT os ADMIRALTY. 


4 


# A) 
Eo Admiralty is confined. 


7 is laid down as s general Rule in our Common Law Books, That 
the Admiral's Juriſdiction is'confined to Matters ariſing on the Ca) ( As 4 


made or done in any River, Haven or Creek within any County; and 1 3b, 139. 
that all Matters ariſing within theſe are triable hy the Common Law. 12 Co. lag. 


— Moor 142, 


Ro. Rep. 133. But our Books ſeem not to be agreed what ſhall be counted Altum Mare, or 
de High Sea; by ſome, it is no Part of the Sea where one may ſce what is done on the other 
vide of the Water, 4 Inſt. 149. 141. 12 Co. 80. Moor 892.— That what is within the 
Body of the County is no Part of the Sea. 4 Inſt, 140,—That the Admiralty Court cannot 
bold Plea of a I hing done upon the River Thames, becauſe within the Body of the County. 
gol. Abr. 331. Owen 122. 2 Brownl. 37. S. C. adjudged. Leon 106. Moor 916. 2 Rol. 
Rep. 413. 8. P. adjudged. Nor of a Matter ariſing at Limehouſe. Cro Jac. $14. 2 Kol. Rep. 
19, Moor 891. S. P. adjudged. —But by Owen 123. Such Place as is covered with Salt Water 
Balm Mare. —And Rol. Rep. 250. By Cole, the Admiralty Court hath Conuzance of a 
Matter done in a Ship, riding in a Port that is not within the Body of a County.—But it ſeems 
yreed, that though in a Libel in the Court of Admiralty the Fact is laid to be done ſuper altum 
Mere; yet it may be ſurmized that it was done in Cerpore Com c. and thereupon a Prohibi- 
ton will be granted, for che Surmiſe is traverſable, Moor 891. pl. 1255. Latch. 11. 


But it hath been reſolved, That between the High and Low Water g Co. 10). 
Mark, the Common Law and Admitalty have Imperium diviſum, ſcilicet, Sir Henry 
he one when it is not, and the other when it is coveted with Water; and Coors 3 
hat (b) the Soil upon which the Sea flows and reflows, may be Parcel of Caſe. 


x And. 89. 
Manor. > 


zlaſt. 113. S. P. 7% If a Man's Lands lie to the Sea, if they are increaſed by inſenſible 
legrees, they belong to the Soil adjoining ; but if the Sea leaves any Shore by a ſudden Falling 
if of the Water, then ſuch derelict 1.ands belong to the King. Dyer 326. 2 Rol. Abr. 170 f. 
2 River, as far as there is a Flux of the Sea, leaves its Channel, it belongs to the K ing; for 
te Exylif6 Sea and Channels belong to the King, and he hath the Property in the Soil, having 
wer diſtributed them out to his Subjects —2 Rol. Abr. 170.—But if a River, in which there 
$30 Tide, ſhould leave its Bed, it belongs to the Owners on both Sides; for they have, in that 
„ the Property in the Soil, being no orig nal Part or Appendix to the Sea, but diſtributed 
u other Lands. 2 Rol. Abr. 1790.—If the Sea overflow my Lands for forty Years, and after 
; wh yet I ſhall have my Land again; for the Act of Nature cannot alter the Property, % 
aul Abr. 1168, | | | „ 


Eher, Kent, and other Parts. 


ER 


_—_— 


tor, to the Lord of the adjoining Manor, if derelict Lands are included in the Grant. 


By the 13, R. . cap. 5. Upon Complaint of Incroachments made by 2 Stra. 
Admirals and their Deputies, it is enacted. That the Admirals and 1045, 

her Deputies ſhall (c) meddle with nothing done within the Realm, OM, 
wt only with Things done upon the Sea, „ on of this 


Statute, 


; for, notwithſtanding this Statute, the Judge of the Admiralty may do Execution in the 
7 the County. d ⅛ , Te ts 


br the 15 R. 2.cap. 3. upon the like Complaint, it is declared,“ That 2 Stra. 
Contracts, Pleas and Quarrels, and other Things done within the 1043. 
bodies of Counties by Land or Water, and of Wreck, the Admiral ON 
hall have no Conuzance, but 3 ſhall be tried, Cc. by the Law 2 

1 Ps «ne 


High Seas only, and that he cannot take Conuzance of Contracts, Qt: Inſt. 137, 


z Bulſt. 203. (e) This muſt be intended of holding Pleas, and not-of awarding Execu* 


o what Places the Jurisdiction of the *Pageb23 


$92. Godb 261. 2 Sid. 81. Hob. 79, 212. 13 Co. 52. 2 Brownl. 10, 37. 2 Bulſt. 322. 


And Parcel of a Pariſh, and Oyſter Layings, Cc. rated to the Poor,—Many Inſtances 


— > 


i 


/ 


. 


Or rut COURT or ADMIRALTY. 


i , (4) By the © the Land; but (4) of the Death of a Man, and of Mayhem done i 
Reſolution great Ships, being in the- main Stream of great Rivers beneath the (e) 24 
of 0 - * Bridges near the Sea, and in no other Place of the ſame River, the Ad. on 
une ay % miral ihall have Conurzance ; aud alſo to arreſt Ships in great Flotes, : 
297. by the for the great Voyages of the King and the Realm, 2 0 Fo the King Lig 
Equity of * his Forfeitures; and he ſhall have Juriſdiction in ſuch Fleets during 5 


18, a urine ſuch Voyages only, ſaving to Lords, +&c. their Liberties.” _ Ma 
dreſs all Annoyances and Obſtructions in thoſe Rivers, which are an Impediment to Nayigation Al 
and may try Contracts and Injuries done there which concern Navigation at Sea; but &. () n and 
Owen 122. it is ſaid per Cur”, That the Tranſlator miſtook Bridges for Points, as the Land's End Roc 

N x 0 : b 141 e i ; e 8 . 5 1 4 Sid. 


#*Page624 By the 2 H. 4. cap. it. reciting the 13 R. 2. cap. 1 3. it is enacted i uit 
(F) The © That he that (f) finds himſelf aggrieved (g) againſt the Form of hi 
AQion may © Statute, ſhall have his Action by Writ grounded upon the Caſe aganff, | 
be brought (%) him that io purſues in the Admiralty, and recover his doubl | 
by one « Damages againſt him, and he ſhall incur the Pain of 10l. if he es 


4 e «/artathred;” - 
grounded 5 0 5 il 5 4 
merely on a Tort. Carth. 295. (g) If upon Petition to the Judge of the Admiralty, a Skip is flop 10 

ped in the Harbour till Caution given not to trade within the Limits of the Eafl-India Compan falt 
; this is a Proſecution within the Statute, though there is no formal Plaintiff or Defendant; and 
. many Caſes the Suits there are againſt the Ship itſelf, Carth. 204. Skin. 361, pl. 3. 4 Moc 
1176, Salk. 31. pl. 1. 3 Lev. 353. S. C. between Child and Sands, ) Though the Profecutic 

be By the Command of the King, and in the Name of his Proctor, yet if it was upon t 80 

Solicitation and by the Procuration of the Parties, and they pay the Fees, they purſue wit upon 

the Intention of the Act. 3 Lev. 353. | | ek | Cour 

; . | | | unleſs 

— i ſuc 

5 () To what Things its Jurisdia ion extend; 

. ' And herein ok tuch Matters as ariſe partly o 80 

i Sea, and partlp. A MARS: er ie rnd bei 

B TTT | e . tot! 

1 IHE Admiralty Court has Juriſdiction, where a Ship founders, or Bu 

s Co. 107. j N . 8 a u 

2 Inſt. 16). . ſplit at Sea, over the Goods which become (i) Flolſam, Jelſan, ¶ te C 

4 Inſt. 154. Ligham ; and a Suit for theſe muſt be in that Court; but for God dip 

SE. oops, i wrecked they (4) muſt be claimed by Action at Common Law. vard 

; „ „ | | — pA f PDEs i ; 

Rol. FE 531. (i) There are four Sorte of ſhipwrecked Goods, viz. Flotſam, Fetſum, Lite Opus 

and Wreck. Flotſum is when the Ship is ſplit, and the Goods float upon the Water betw( miral 

High and Low Water Mark; Fetfum is when the Ship is in Danger to be drowned, and for If - 

ing the Ship the Goods are caſt into the Sea; Ligam, Logan, or Ligan, is when the he mage 

Goods are caſt into the Sea with a Buoy, that the Mariners may know where to retake the 71 

Wreck is, where Goods Shipwrecked are caſt upon the Land; theſe, when all the Crew IF. 

drowned, belong to the King, or the Lord of the Manor, to whom it is preſumed, the K | 

has granted them; But by Weſtni. 1. c. 4. if a Dog or a Cat (which are put for lpſtand the 8 

eſcape alive, the tight Owner ſhall have them again, if he claim them within a Vear 3 ſon fo 

Day after the Seizure. 2 Inſt, 167. s Co. 196, Brad. Lib. 3. f. 120. Molloy 23 with ! 

(/ By the expreſs Words of 15 R. 2. they have no Conuzance of Goods wrecked, 1. A 

I i | : 5 | 3 bea, a 

F CT rp als. 5 It 

| + See the Stat. 12 Ann. Stat, 2. c. 18, & 26 Geo. 2. c. 19. likes 

| 5 | | ED 0 |idc1s 

Sid. 78. And although the Admiralty Court bas Juriſdiction of Flalſan, bat i 

Keb. 657. and ſhall determine what it is by the Rules of the Civil Law, Jet! the Ca 

muſt be underſtood where the Thing is ſuper altum mare; and there for th, 

if a Ship, which becomes Flotſam and derelict, comes into the eder 


2 County they have no Juriſdiction. 


* 
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* Money borrawed, and gives Bond for the Money, he may ſue in 


— 


Or ras COURT. or { ADMIRALTY. 


So if Flotſam comes to Land, and is taken by one that hath no Title, 2 Mod 294. 
:1 Action lies at Common Law, but there ſhall.be no Proceedings there- $ Raym. 
on in the Admiralty ; for it need not be condemned as a Prize. 388, 4505 

At (e) Common-Law, none but the King only could ere& Beacons, * 0 
Light-Houſes, and Sca- Marks, but of later Times, by Letters Patents 228 
granted to the Lord Admiral, he hath Power to erect (F) Beacons, Sea- B EIZ. 3. 
Marks, and Signs for the Sea. tte Maſter, - 
f | | Wardens, 


aſſiſtants of the Trinity Houſe at Deptford Strond, had Power given them to erect Beacons, Marks 
and Signs for the Sea, Q. vide 4 Init. 149. { /) A Suit ſorythe Profits of the Beaconage of a 
Rock in the Sea, near in Cornzuall, may be in the Court of Admiralty. Cro/s and Diggs, 
Sid. 158. adjudged; and it was ſaid, as the Profits of the Beacons belong to the Admiral, ſo the 
Suit for them ought to be in his Court, though the Rock be the Freehold of another, and Part 
of his [nheritance, oe OS Heat n e bs re nets 5 | 


If the Original Cauſe ariſes upon the Sea, and other Matters happen Vent. 173. 
won the Land depending thercupon, yet the Trial ſhall be in the Court 2 Lev. 28. 
of Admiralty. 333 . 5 Sid. 320. 

* As if a Man takes a Thing upon the Sea and brings it to the Land, Page6az 5 


and afterwards carries it away, the Suit for this thall be in the Admi- 


zalty Court, for this is a continued AR. Rol. Abr. 


AI Inſt. 130. 12 Co. 97. 12 Mod. 135. Like Point. 


80 if Goods are taken piratically out of a Ship, and "afterwards fold March to. 
upon Land, a Suit may be commenced in this Caſe in the Admiralty Cre. Eliz. 


a 685. 8. P. 
Court, againſt the Vendee. adjudged; 


unleſs the Sale had been in a Market Overt: But vide Hob. 58. Rol. Abr. 31, 532, And that 
u ſuch Caſe the Party may have an Action of Trover aud Converſion at Common Law. 


JO 


| But if the Felon ſhould not be proſecuted and convicted? Yide Com. Dig. 4. v. 162, 3. 
| 80 if a Ship be taken by Pirates and carried to Tunis, and there ſold, Vent. 308. 
i being originally within the Juriſdiction of the Admiral it fo continues, | 
trwithſtanding the Sale afterwards upon the Land. | 


But if the Owner of a Ship ſends her to the Indies to merchandiſe, and Rol. Abr. 


the Crew commit Piracy, by which, according to the Admiral Law, the n | 
bhip becomes forfeited, and the Admiral ſeizes her accordingly, if aſter- 284. p. 
wards the Owner takes the Sails and Tackling out of the Ship, lying infra 8. © ad. 
corpus com”, no Suit for this can be in the Admiralty Court; for the Ad- judged. _ 
mral hath his Remedy by Action at Common Law. ___ 3Bulſt.148, 
lf a Suit be in the Admiralty Court for making a Lighter for the Car- Rol. Abr. 
nage'of Mud, or the like, within the Body of the County upon the 333. 
Thames, and not for Navigation, a Prohibition lies. | „„ 

If a Ship is taken by Pirates upon the Sea, and the Maſter to redeem Hard. 183. 
the Ship contracts with the Pirates to pay them 5ol. and 10 his Per- Spar4 and 
ſon for it, and the Pirates carry him to the Iſle of S. and there he pays it ee 

e Admiralty ſor the 501. becauſe the original Cauſe aroſe upon the 
ben, and what followed was but acceſſary and conſequential. T7 

If there be wars with the Dutch, and one having Letters of Marque Lev. 243, 
lixes an Offender for a Dutch Ship, and brings it ho an Haven, and Turner and 


| . . "14: . 4 a N Is 1 Nea 2 
lidels againſt it to have it condemned as a Prize, but Sentence 1s Fren Sid 367. 


bat it was no Prize; the Oftender may libel in the Admiralty againſt 3 


de Captain, for the Damage the Ship received while it lay in the Port Sudged, 
for the original Taking being at Sea, the bringing it into the Port, in 
ander to haye-it condemned, 1s but a Conſequence thereof, 


3” 


> » ct 9 9 
* 


| of rur COURT or ADMIRALTY. ” 
artes . Hes Eng Ship takes « French Ship den en, the Pre beg 


Rex.v. Enmity with us, and fuch Ship is libelled againft, and after due Not; 
| | ; us, © | . d 
ox on the Exchange,” &c. declared a (a) lawful Prize, the Kings kran 56 
271. ad. may exhibit a Libel in the Admiralty Court, to compel the Taker (who | 
judged; ſent the Ship to Barbadbes, and converted the Lading to his own Uſe) __ 
bong tally to anſwer the Value of the Prize to the King; although it was objefted a 
| fo rn, that by the firſt Sentence the Property was veſted in the King, and that ble wa 
r e e 4 Chis ſecond Libel was in Nature of an Action of Trover, of which th ned) 
Libel was Court of Admiralty cannot hold Plea. 1 e N other | 
but a Con- | f 5 "398 i | . NE 144. 
tinuance of the firſt Suit, and a Charge grounded upon the Grſt 8 A ; 
eee e CONDE b, 6 
, opriated to t uriſdicti | Admiral i Cs thou 
of d Curth. 476, e; 8 ion of the 5 ae 8 not TI at Common Law, 155 
bf, Tr | | by the 
well a 
— — — ——ꝛä — deafar 
7 Lo N 5 | 8 zyainf 
*Page626 * (C) To what Contracts its Juris din ion extends 
aaand heremof Contrags made on Sea. 80 
3p 75 | 5 hoatſu 
AE Court of Admiralty hath no juriſdiction as to Contract (redit 
af | \ | | | s to Contracts made 
Alnſt. 134, at (5) Land, whether ſuch Cogan be made here or in Forei L. B. 10 
139. Parts. 155 . 4; : ter 
bs rs 103. 15 | FEY 
Hob. 79, 212, (6) If a Contract be made upon the Sea, which is after EN . 
Land the Court of Admiralty cannot hold Pla ents, 1559 75 N I n "7 8 
J 5 1 
Latch it. p lying at Anchor wants Victuals, and ſends to Land to J. 
fer Dod. to bring Victuals, and ſo the Contract is made in the Ship, the Aae 4 g 
| ſhall have Conuzange ; /ecus if the Contract is made intirely at Landiſ:zes f 
| ' and the ViRuals alter ſent to the Ship. ne | ave A 
Hob. 12. If a Contract or Obligation be made upon the Sea, yet if it be not fo ken on!. 
2 8 a Marine Cauſe, the Suit upon this Contract or Obligation ſhall be : 
Bol. Abr Common Law, and not in the Admiralty Court; for if a Man makes a But 1 
5 8.6. Obligation for the Secyrity of a Debt growing before upon the Lard, Ne 
if he makes a Promiſe to pay it, this cannot be ſued in the Court of Ad is 
l miralty, but at Common Law. 4 For | | 
Rol. Abr. If a Man contrafts with me in Landon, in Confideration of 100!. totran Nor « 
| T7 g rt certain Commodities into Turkey, if he does not perform it, I eannꝗ Cre 
. 3: ſue him in the Court of Admiralty, becauſe the Contract was here, anion the 
nothing done upon the Sea. 7 a „„ 
Rol Abr. If a Charter- Party be made in England, to do certain Things in ſever- Ra. 
532, 533 Places upon the Ses, though no Act is to be done in England. Ka all upd jw, G 
Rol. Rep. the Sea, yet no Suit can be in the Admiralty Court for the Non-perforn 
46. 8. C. ance of the Agreement ; for the Contract is the Original, (c) withal H 
4 ww 135 which no Cauſe of Suit can be, and this Contract is out of their Juriſdi F Bread 
＋ ret tion ; and where Part is triable by the Common Law, and Part by t! of 
te) Boch the Admiral Law, the Common Law ſhall be preferred. | l Telg! 
Contract SORT 5 „ | f Ship 
and Breach myſt concur to make the Cauſe of Suit, which is intire ; therefore, Ui. Hob. 1 be 
3} | | ; | m Ad 
: | Rice in t 
teeny 
7 
: Fi 


Oz ru COURT oz ADMIRALTY. 


In Caſes of Neceſſity, the Maſter may hipothecate or pledge the Ship Rol. Abr. 
or Goods, and (c) ſuch Contract is cognizable in the Admiralty Court. 530. 


or | Hob. 11. 

ho Moor 918. (e) That ſuch Hipothecetion is allowed, becauſe no other Remedy at Common Law; 
e) but where A. contracted with B. for a Cable, which he delivered at Rateliff upon Thames, and B. 
ed ſued in the Admiralty, a Prohibition was granted; though it was inſiſted, that the Want of the Ca- 
Ws ble was occaſioned by the Streſs of Weather at Sea; for here the Contract was at Land, and a Re- 


medy for the Breach at Common Law; but had the Hipothecation been at Rotterdam, or in any 
oher Foreign Part, the Remedy had been proper in the Admiralty Court, Salk. 34. 3 Mod 
144. 6 Mod. 12, 25. 1d. Raym. 934. 3 Salk. 227. pl. 2. Com. 137. pl. 91. RI 


The Mariners may ſue in the Admiralty Court for their Wages, al- Winch. 8. 
though the Hiring was by the Maſter on Land: and this is allowed of in 4 loſt. 14. 
Favour of Navigation, for here they may all join in the ſame Libel; alſo ant. 146, 
by the Admiral Law they have Remedy againſt the Ship and Owners, as > Mod. ks 4 
well as againſt the Maſter; and it would be a great Diſcouragement to 247. 
Seafaring Men, to oblige them to bring ſeparate Actions, and thoſe Salk. 33. pl. 


zainſt a Maſter, who may happen to be inſolvent. 7255 
F : : 5 . a 
576, 632. Carth. 518. 2 Ld, Rahm. 1044, 12 Mod. 405. & vide 4 Ann. c. 16. 


8 5 | | | 
So of the other Officers under the Maſter, as the (4) Mate, (e) Purſer, (a) Salk. 33. 
bitſwain, Hr. for though they contract with the Maſter, yer it is on the pl. 5s. 
| Shi „ 55 | | Oe 2 Stra. 93. 
nade mee me Fs Me 1 0 9 5 2 — 
eig L B. 160. 12 Mod, 440. (e) Raym 3. 2 Stra. 858. 2 Barnard. K. B. 29 So a Car- 


penter, Stra. 707, 2 Vent, 181. Salk. 33. pl. 5, Mod. 93. 


80 a Shipwright may ſue in the Admiralty Court for the (e) build- *Page627 
ve a Ship (F) for Navigation upon the Sea. N (e) Rol. 
; : 8 * . Abr. 533. 
for amending,a Ship. Cro Car. 296. (F) If a Contract be with Seamen to go on a 39 
ud they, in order thereunto, work in a Harbour, and after the Voyage is intercepted, through 
de Owner's Fault; as if the Ship be arreſted for his Debt, c. the Seamen ſhall ſue for their 
Wages for the Work done in the Harbour, in Purſuance of the Contract to go on a Voyage, 
athe Admiralty, as much as if they had gone the Voyage; /ecus, if the Retainer of them had 
ken only to do the Work in the Harbour. 6 Mod. 238. 2 Ld. Raym. 1944. 1 


But if there be any ſpecial Agreement, by which the Mariners are to Salk. 31. | 


es 2 xg | 
ae their Wages in any other Manner than is uſual ; or if the Agree- Þ* !- 
+ ut is under Seal, the Mariners cannot ſue in the Admiralty Court. OM. 
„„ | VVV | | | 985 Stra. 406 
tran Nor can the Maſter ſue in the Admiralty Court; for his Contract is on W 8 968. 
ann Credit of the Owners, and not like that of the Mariners, which Die 45 
an the Credit of the Ship. © | Da 


ever 
| upd 
rforn 
1thol 
riſdi 
by ty 


| | e | pl. 4- 
urd Raym. 676. Carth. 518. 8. P. although the Owner was beyond Sea, and the Ship lay 
ae, & wide 2 Salk. 548. pl. 3 | | #4 8 


Ha Contract is made at Malaga, conceruing the Lading of a Ship, and Vent. 32. 
breach thereof upon the Sea, vis. That he would not receive forty e and 
kts of Wine into the Ship, æcording to Agreement, there is a Libel in Sid 76. 
foreign Admiraity, and Sentence that the Wine ſhall be received into Lev, 267, 
e Ship, which is refuſed ; yet there can be no Suit in the Admiralty s. C. 
re, reciting the former Sentence, and charging the Defendant with a | 
ach thereof; for though-one may libel here upon a Sentence in a Fo- 
mn Admiralty, for the Execution af it, yet there being no complete Sen- » 
ce in the Foreign Admiralty, but an Award only, that the Wine ſhould * - 
kreceived ; this Suit for Breach thereof is in Nature of an original oo 

5 f 5 | | F 


b. 21 


— 


| Or ur COURT oz ADMIRALTY. 
which ought not to be, though the Breach was at Sea, becauſe upon 


Contract made at Land. 77 | | | | 
OCarth. 26. If there are ſeveral Partners of a Ship, and the major Part of them are - 
Knight and for ſending her a Voyage to Sea, to which the reſt diſagree ;] whereupon, 11 | 
Bern, ad- according to the (a) common Uſage in ſuch Caſes, the greater Number : 
Judged, and ſuggeſt in the Admiralty Court, the Diſagreement of their Partners; and 15 
1 then, according to their Uſage there, they order certain Perſons to appraiſe 
Suit grant- the Ship, who accordingly ſet a Value thereon; and then the major Pan, dc 
ed, tho' af - who agreed to the Voyage, enter into a Recognizance, wherein they bind 
terzentenee themſelyes jointly and ſeverally to the diſagreeing Parties, in a Sum pro- © 
and Appeal portionable to their Shares, according to the Value ſet by the Appraiſers, 50 
by 3 to ſecure the Shares in the Ship of thoſe who diſagree to the Voyage, 
CR, | Halt àgainſt all Adventures; there can be no Suit on this Agreement or Stipu- gh 
Pne Part- lation inthe Admiralty Court; for the Contract was made on Land, and be 
e therefore the Temporal Court muſt have Conuzance uf it. . 
whoare th 0 46 | | Ie: 
major Part, are not without Remedy in ſuch Caſe; for a Special Action on the Caſe may be framed th 
at the Common Law, Hard. 473.8, P. but no Reſolution 6 Mod. 162. S. P. but uo Reſolution, de 
() For this vide Skin. 230. pl. 9. 2 Chan. Ca. 36. 2 Stra. 890. Fitzgib. 197. s 
2 It 


gebs (D) To what Crimes and Offences its Juril-}iſ © 
VVT 


— 


see 2 H. H. BY the 28 H. 8. cap. 15. it is enaQted, *© That all Felonies and Rob- 
P. C. 12006. * beries, Ec. upon the Sea, or in any Hayen, River, Creck, or 
2 Hawk. © Place, where the Admiral or Admirals have, or (4) pretend to have 
* Wen * Power, Authority or Juriſdiction, ſhall he inquired, tried, heard, de- 
bot of. * termined, and judged in ſuch Shires and Places in the Realm as ſha!l be (E 
ſences com- limited by the King's Commiſſion or Commiſſions to be directed for the ; 
mitted on © ſame, in like Form and Condition as if any ſuch Offence or Offences 
4 the Sea * had been committed or done in or upon the Land; and ſuch Comu!- 
338 * fions ſhall be had under the King's Great Seal, directed to the Admiral A 
tore this oer Admirals, or to his or their Lieutenant, Deputy or Deputies, and to My 
- Statute, three or four ſuch other ſubſtantial Perſons as ſhall be named or appoint- _— 
- wide 4. ed by the Lord (/ Chancellor of England, for the Time being, from | 
Aſt, 25. Time to Time and as oft as Need ſhall require, to hear and determine 
1 42 he” ſuch Offences after the (4). common Courſe of the Laws of this Land, 
II. P. e « uſed for Felonies and Robberies, c. done and committed upon the 
3 "| gg Land within this Realm: And it is further enacted, That if any Perſon 4 
' (4) This or Perſons happen to be indicted for any ſuch Offence done, or hereaite! pir 
mult be in- to be done upon the Seas, or in any other Place above limited, that Os 
tended be- then ſuch Order, Proceſs, Judgment and Execution ſhall be uſed, bad, on 
| 88 . ** done and made to and againſt every ſuch Perſon and Perſons fo bein; 
| aud Low © indiQed, as againſt Felons, Fc. for any Felony,” &c. upon the Land, i” 
Water by the Laus of the Land is accuſtomed ; and ſuch as ſhall be convilt k 
M:rk, olf any ſuch Offence, by Verdict, Confeſſion or Proceſs, by Authority, ON 
where there «© of any ſuch Commiſſion, ſhall have and ſuffer ſuch Pains of Death, 
ace Deg Lofles of Lands, Goods and Chattels, as if they had been attainted and tue 
4 convicted of ſuch Offence done upon the Land; and alſo, that they all takj 


ſeveral Rep 
Times. be excluded from the Benefit of the Clergy. 7 
3 Inſt 113 | e . 0 ; | ; with 
But if td | 1 baer 
in ſuch ” Pla, 
, :«,-, V; e . Do . 
Haven where the Admiral hath no Juriſdiction, the Commiſſioners cannot meddle with it. 0**" For 


cas. Moor 736. Rol. Rep. 175. H. P. C. 77. (c) Hob, 146. (4) Yet it fill 2 1 
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Or Tus COURT or ADMIRALTY. 


It was (a) held, that by Force of this Statute Acceſſories to this Offence {a} Fide 
could not be tried; but this is remedied by 11 12 W. 3. cap. 5. by Yelv. 134- 
whichtheir Ajders, and Comforters, and the Receivers of their Goods, are 
made Acceſſoyes, and to be tried as Pirates, by 28 H. 8. cap. 15. allo the 

{aid Statute 11 H 12 W. z. directs how Pirates may be tried beyond Sea, | 
according to the Civil Law, by Commiſſion under the Great Seal of Eng- _ 


By the 5 Elis. cap. 5. ſed. 30. ſeveral Offences in the Act mentioned, if 
done on the main Sea, or Coaſts of the Sea, being no Part of the Body of 
any County, and out of any Haven and Pier, ſhall be tried before the Ad - 


to the Statute of 28 H. 8. cap. 15. 


By 1 Ann. /efſ. 2. cap. 9. ſe#. 4. Captains and Mariners belongin 
Ships, and deſtroying the ſame at Sea, ſhall be tried in ſuch Places as all 
be limited by the King's Commiſſion, and according to 28 H. 8. cap. 15. 

The 10 Ann. cap. 19. direts how the Trials of Officers and Soldiers, 
that either upon Land out of Great Britain, or at Sea, hold Correſpon- 
dence with a Rebel Enemy: Pg Page roar igp | 

And by 4 Geo: 1, cap. 11. ect. 7. All Perſons, who ſhall commit any Oh _ 
fence for which they ought to be adjudged Pirates, Felons or Robbers, by © | 
i1 ff 12 W. 3, cap. 5. may be tried and adjudged for every ſuch Offence e be 
according to the Form of 28 H. 8. cap. 15. and ſhall be excluded from 2 
their Clergy. „ % al OO TL MO TS, a. ' 44,144 eee 
by 2 Geo. 2. c. 28. f. 7. and 11 Geo. I. c. 29. f. 6. 18 Geo. 2. c. 30. 


miral or his Deputy, and other Juſtices of Oyer and Terminer, according 


1 ; I p 
66 92 3 — — 
* * T 1 - x * . y 2% <Q. * Pl % h ” 1 . * 


(7) By what Law it proceeds, and the Form ok 
ee at ol 


Att Maritime Affairs are regulated chiefly by the Civil Law, the R/s- 
dian Laws, the Laws of (/ Oleran, or by certain Peculiar and Codolp. 

| | Adm. Juris, 
40. 
(So called 
for that 


Municipal Laws and Conſtitutions appropriated to certain Cities, Towns, 
and Countries bordering on the Sea. | 


they were made by King Richard 1, when he was there, Co, Lit. 11. b. 260. b. 


If the Owner of a Ship victuals it, and furniſhes it to Sea with Letters Rol. Abr. 
of Repriſal, and the Maſter and Mariners when they are at Sea commit 539-Þutvide 
Piracy upon a Friend of the King, without the Notice or Aſſent of the ys "oP 
Owner, yet by this the Owner ſhall Joſe his Ship by the Admiral Law, and * TY 
our Law ought to take Notice thereof, | ns” 


py 


pI 


— = — 


Offence of a ſpecial Nature; and thereſore the Inditment moſt alledge the Fact to be done upon 


the dea, and muſt have both the Words Felonice and Piratice; and no Offence is puniſhable by Vir- 
tue of this Act as Piracy which would not have been Felony if done on Land ; conſequently the 
taking of an Enemy's Ship by an Enemy is not within the Statute, 3 Inſt. 112.8, P. C 114. Rol 

Rep. 175.— And although the Statute ordains, that it ſhall have the like Trial and Puniſhment 


% are uſed for Felony at Common Law, yet this ſhall not be carried ſo far as to make it alſo agree 
with it in other Particulars which are not mentioned; and therefore it ſhall not be included in a ge-- 
nera] Pardon of all Felonies, Moor 756. 3 Inſt. 114. Co, Lit. 391. H. b. C. 57. 2 Hal. Hiſt, 
lac. Cor. 370,—Norſhall an Attainder for this Offence work any Corruption «f Blood. 3 tnft, 112. 
H. P. C. 77. —hBut it hath been reſolved, that an Offender ſtanding mute on an Arraigament by 
force of this Statute, ſhall have Judgment of Pain fort & dure. 3 Inſt, 114. Dyer 241, l 


By 


g to #Pageb2g 
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a Or runs COURT or ADMIRALTY. 
By the Civil Law and Cuſtom of Merchants, if the Ship be (8) ca 
away, or periſh through the Mariners Default, they loſe their Wages; ſo 
Te} if taken by Pirates, or if they run away; for if it were not tor this 


& $i& 579. Policy they would forſake the 1 a Storm, and yield. er up to Ene- 


Mod. gz. miez in any Danger. „ 
Ven. 146. * ; 8 N 5 j LESS 1 £47 . | . 5 | , 5 
zz Mod. 408, 4-9, 44. (4} But whether the Executors of thofe Mariners who died before the 
Caſting away of the Ship may recover the Wages due to their Teſtators, . & vide Sid. 179. Kcb. 
684 (e, Farrefuſing to Fight when commanded by the Maſter, wide 22 U 24 Car, 2,c 11. 


| If a Man of Frieslamd ſues an Engli/hman in Friezland before the Go- 
Rel. Abr. vernor there, and there recovers againſt him a certain Sum, upon which the 
$39. Wicr's Engliſhman, not having ſufficient to ſatisfy it, comes into England, (d] upon 
Cafe, which the Governor ſends his Letters miſſive into England, onnes Magiſ- 
tratus, infra Regnum Angliæ rogans to make Execution of the ſaid Judg- 
ment, the Judge of the Admiralty may execute this Judgment by Impiiſon- 
ment of the Party, and he ſhall not be delivered by the Common Law ; + 
tor this is by the Law of Nations, that the Juſtice of one Nation ſhall be 
- ______aidingtothe Juſtice of another Nation, and for one to execute the Judgment 
„Page 30 of the other; and the Law of England ( e) takes Notice of this Law, and 
(4) 80 upon the“ Judge of the Admiralty is the proper Magiſtrate for this Purpoſe, for 
2 Judgment he only hath the Execution of the Civil Law within this Realm. 
en in | "OO ; 
* of Admiralty, Execution may be ſued in foreign Parts. Codb. 2.60, arguendo,—If a Ship is 
condemned as the King's Prize in a foreign Admiralty, ſuch Sentence may he executed here. Salk, 
32. Pl. 3. 33. (e) If a Ship is ſold by Virtue of a — the Court of Admiralty of France, 
being then in Amity with Eagland the Sentence thall not be examined in an Action at Common 
Law; for we ought to give Credit to their Sentences, elſe they will not give Credit to the Sentences 
of our Court of Admiralty. 2 Ld, Raym. 893, 936. but the Way to be relieved is to petition the 
King, who will examine the Caſe, and, if he finds Cauſe of Complaint, ſend to his Ambaſſador 
reding there, and upon Failure of Redreſs, will grant Letters of Marque and Repriſal, Raym. 
47 3- Skin. 59. pl. 2. vide Vent. 32.—— But where the Court faid they would give no Regard 


ro a Sentence in the Court of Admiralty of Scotland, vide Rudly and Fgglesfield, 2 Sand. 259, 260. 


Vent. 154. But it was agreed the Sentence in Scotland was pleadablein the Court of Admiralty 


| here. Vent. 274. 2 Lev. 25. and 2 Sand. 260. The Validity of the Sentence of the Admiralty 


% 


in Scalland is determinable by the Law of the Admiralty here. 


Ii this is Law, there would be Judgment and Execution without Appeal, therefore g. except 
in Admiralty Cauſes? The Caſe in the Text is taken from Roll's Abr. and is under Title, Cour; 
of the Admiralty. | on Fe LE | 


| The (/) Maſter of a Shi way hypothecate or pledge the Ship without 
Hob. 1t. the Conlent of the Owner for Tackling and ViQuals, or he (g) may bor- 
Moor 918. row Money for the Neceſſaries of the 81 7 and in ſuch Caſes the Party may 


oy bt. in the Admiralty Court (of which our Law will take Notice) (4) either 


| 7 0 he proceed againſt the Owner or againſt the Shi. 


FRE 136 Fe- | | © 3 , 
puted Maſter. Noy 95. But not before the Voyage begins. Stra. 695. See 12 Mod. 406. 
E Though in Fact it be not employed accordingly, and the Owner muſt take his Remedy againſt 
the Maſter, Noy 95. % 2 Sid. 161. faid to have been ſo lately agreed. But vide Salk. 
35. pl. 9. Ld. Raym. 982. 6 Mod. 79. 11 Mod. 35: pl. 1. That the Maſter cannot by his 
Lontract make the Owners perſonally liable, although he may bind the Ship, without which the 
Maſter can have no Credit abroad without ſuch Security by Hypothecation. | 


Sid. 453. But the Maſter cannot ſell the Ship and broken Tackle, though there is 


Ch. PR, partly in reſpect of the Barbarity of the Inhabitants, who took ates e 


Thing that was caſt upon the Shore. f i 
„ Browns, If a Merchant's Ship is taken by an (i) Enemy, and a Month after is 
\ 1. Wefton's retaken by an Engli/k Ship, (i) the firſt Owner (/) ſhall not have Reſtitu- 


per Hale no Probability of its being ſaved, wa in reſpect of the Tempeſt, and 


Caſe. tion, for the Ship was gained by Battle with an Enemy. 
. (51 Other- | X 5 8 5 , | 


- 


wiſe if by a Pitate. Vent. 1 74. (4) Where the Property is not altered until the Prize is brought | 


infra prejidia of that King, by whoſe Subject it is taken. March tro, 111. J) Where they ſhall be 
reſtored totheOwner, paying Salvage, and what ſhall be paid for Salvage per 4 & 5 W.& M. c. 17 


1 


or rus COURT or ADMIRALTY. 


If two Ships meet at Sea together, though they went not forth Conſorts, 2 Leon. 183. 
and one of the Ships in the Preſence of the other takes a Prize, the other per Curiam. 
0 Ship which was preſent ſhall have the Moiety, for the Preſence of this 
is Ship was a Terror to the Ship taken. | SE 


. If an Infant, being Maſter of a Ship at St. Chriſtopher's, beyond Sea, by Rel. Abr. 
Contract with another, undertakes to carry certain Goods from St. Chrifto- 530. Furnes 


phrr's to England, and there to deliver them according to the Agreement, and Smith" 


but waſtes and conſumes, them, he . may be ſued for the Goods in the adjudged, 
. Court of Admiralty, though he be an Infant; for this Suit is but in Na- 
5 ture of a Detinue or Trover and Converſion at the Common Law. 
0 If Goods are thrown over- board in Streſs of Weather, in Danger or juſt Molloy 246 
ie Fear of Enemies, in order to fave the Ship and the Reſt of the Cargo, EE 
n that which is ſaved ſhall contribute to a Proportion of that which is loſt; | 
Is and this Average, which by the Civil Law and Cuſtom of Merchants binds (a) 2 Bulſt. 
if the Owners, may be (a) pleaded to an Action at Common Law. 290. 5 
u- But Average is not due, unleſs the Goods are loſt in ſuch a Manner that Moor 297. 
1 thereby the Reſidue in the Ship are ſaved ; as if Goods are thrown Over- 

board to lighten the Ship, or by Compoſition Part is given to a Pi- 
at rate to ſave the Reft ; but if a Pirate takes Part by Violence, Average 
nd ſhall not be paid for them. e © 5 | 
or So where A. being one of the Owners of a Ship loaded on Board her Show. Parl. 


210 Tuns of Oil, and B. loaded on Board her 80 Bales of Silk upon a Ca. 18, 19. 


Freight, by Contract both to be delivered at London; the Ship was purſued 


k. by Lnemies, and forced into an Harbour, &c. and the Maſter ordered the 

8 Silk on Shore, being the moſt valuable Commodity, (though they lay under 

on the Oils, and took up a great deal of Time to get at them) the Ship and 

ces Oils were afterwards taken, and the Owner of the Oils brought his Bill in 

he Equity to have Contribution from the Owner of the Silk; but in'this 

Cafe, * as the Loſs of the Oils did not fave the Silks, nor the ſaving of *Page631 

7 the Silks loſe the Oils, the Bill was diſmiſſed. 3 - MET, 

69. By the Civil Law the Admiralty Court may take a Recognizance in (a) Rol. Abr. 

ty Nature of a Stipulation from the Defendant to anſwer the Action; and if 531. | 

Ity he does not obey, they may take his Body; for it is neceſſary that every Cro, Eliz. 

Court ſhould have a compulſory Power of enforcing Obedience to its De- 685. 

ept crees, and this Courſe, having prevailed there Time out of Mind, cannot 2 N 

ark be altered without an Act of Parliament. | 7 Joes uy 
- | | : Ck | 2 2 Brownl, 

at 16. 2 Inſt, 51. Velv. 135, Godb. 193, 265. (a) But being no Court of Record they cannot take 


So they may require Fidejuſſores to enter into ſuch Stipulation, and ſuch Rol. Abr. 
deipulation, if the Practice has been ſo, may be good, though entered into 531. 
(b) for a Sum certain, and the Bail taken in Execution thereupon ; and if [ 3 Raym. 
they had not this Power, the Party might be obliged to lie in Gaol dur- Kcb. 489. 
ing the whole Suit. 1 | | 

Though the Court of Admiralty is no Court of Record, becauſe they 13 Co. 3. 
proceed there according to the Civil Law, yet by the Cuſtom of the adjudged. 
Court they may (c) amerce the Defendant Fan his (J) Default by their (% But not 


* 


Co. 104. — But they may fine and impriſon for a Contempt in the Face of the Court. Vent. 1. 
(1) They may puniſh one that reſiſts the Execution of the Proceſs of the Court, but not give Da- 
mages to the Party. Vent. 1. But becauſe they had no Cognizance of the Original Matter, upon 


u no Caſe take Land, in Execution. Godb. 193, 260. Said by Coke that the Proceſs of the Admi- 
duty Court is to impriſon according to 19 H. 6. vide Hard. 474. Noy 24. Godb. 260. Sid. 145. 


: | When 


a Recognizance, 4 Inſt, 135, 13. Vet ſuch a Stipulation is good, Raym. 78. adjudged. 


Diſcretion, and may make Execution for the ſame of the (e) Goods of the e bon 
Defendant in corpore com. and if he hath no Goods take his Body. of Record 
may do 12 


which the Proceſs was grounded, a Prohibition was granted, c. Style 171, 340. (/ But they can 


4% 


*. 


De rus COURT o (ADMIRALTY. 
W When a (f) Proviſionate Decree, as they 25 or primum Decretun, 
(F) That is given for the Poſſeſſion of a Ship, aud the is ſeiſed, upon Security gn 
upon ſuch by the Courſe of the Admiralty the may be hired out. 
Interlocu- _ „„ JJ ( 
tory Degree no Appeal lies to the Delegates, Vent, 174 yet vide Moor 814. cent. 


| By 8 Elis. cap. 5 A definitive Sentence in a Civil or Marine Cauſe, 
22 by Delegates by Commiſſion upon an (g) Appeal in Chancery, ſhall hs 
(e) For in mal.“ EE ry rh ime VVV JON 5 
* fach Caſe 3 1 FFV | Ho 
ro Writ of Error lies. 4 Inft. 135, 339, 341. 
*Page632 #., f h Mar 24 d Pal 
ae“ Or the Marſhalſea and Palace 
| | 7 7 6 Sul 
4 hu N ITE ie es ER 3 k if 
Fleta, lib, 2, FT the Time of the Juſticjar, the Diſputes between the King's Ser- Ke; 
5 vants were determined before the Steward and .Marihal, and for the 
 Spelm. Tit. that Purpoſe the Court was held within the King's Verge, that his Ser- folk 
Fuftic. Gree vants might not be drawn away from their Attendance on him; the Pro- Th 
5 ceedings were by Plaint without any original Writ. wi 
Crom. Ibis Court hath till a Continuance, being holden in Southwark, ard is ; 
Jeu. 1 7 2, 2 Court of Record, exerciſing a Juriſdiction within twelve Miles of the Att 
2 Inſt, 348. King's Palace, or where his (g) ordinary Reſidence is. Ne 
Alnſt. 130, | | ; 

BY 18. 1. e. 3. 15 H. 6. c. 1. 33 H. 8. c. 12. (g) The King's going out of the Houſtgid | 
' for his Recreation is not ſuch a Removing as changes his ordinary Reſidence, 10 Co. 74. 2 
ET ; 33 | | f ; KDA > 2 . | | $2 

By 28 E. 1. cap. 3. called Articuli ſuper Chart, the Steward and Mar. « 

For the © ſhall of the King's Houſe ſhall not hold Plea of Freehold, neither o « , 
Conſtructi- Debt nor of Covenant, nor of any Contract, but only of Debts and 4 
en hereof „ other Things of the People of the ſame Houſe, of Contracts and Co- « | 
vide 2 l venants that one of the King's Houſe ſhall have made with another ot « f 

5 qe 0. 91, the fame Houſe, and in the ſame Houſe, and of other () Treſpaſſes 40 6 
The Mar- done within the Verge.” _ TE « | 
ſhallersCaſe Mo Pe 5 5 a 
6 Co. 20, 21. 4 Co. 46, (5) Does not extend to Treſpaſs © vare clauſum fregit, Ejectment, anc 
for they cannot hold Plea of any real or mixed Action. 10 Co. 7. | 5 of 

6 Co, 20. In every Aion of Debt or Covenant, both the Parties muſt be within lue 
* s the Juriſdiction of the Court; (i) alſo the Contract and Conſideration Da 

| GA o mult be laid to have ariſen within the Juriſdiction; but in Treſpaſs it ſte 
* eic es ſaid to be ſutficient if one of the Parties be within the Precincts or Junk: vi 


| diction of the Court. - 


1 


King 


-auſe, 


all b 


l 


LCC 


,« 


* 3 * 


% 


| Or Taz MARSHALSEA AUD PALACE COURT. © | = 

King Charles the Firſt, by Letters Patent, granted to the Marſhalſea or Vid. Sid. 
palace Court, Juriſdiction of holding Plea of all Manner of Perſonal 108. where 
AAions whatſoever, as Debt, Treſpaſs, Battery, Slander, Trover, Actions by or 
on the Caſe, which ſhall ariſe within twelve Miles of the Palace of Ee. | 
| 5 | ; Lerters Pa- g 


1ehall 
I hitehais. 
, ; „ . . f 8 > . * x 
: RED : . a tent were ' ? 
g - s Mm . I 1 5 * 
N | | | 8 void. a | 
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Courts Palatinate. ess 


HE Palatinate Courts are ſuperior Courts of Record, which ex- Cromp. 

erciſe a Juriſdiction within their own Precincts in as (a) ample a Juris. 135. 
Manner as the Courts of Weſtminſter, into which the King's ordinary 2 Inſt. $57. 
Writs do not run; and altho' they have (2) Jura Regalia, yet they de- (a) 4 luſt. 


rive their Authority (c) from the Crown ; bur (4) at this Day no Palati- 5 0 i 8 
nate Juriſdiction can be erected without an Act of Parliament. gneral Court 
| ad e for all the - 


Subjects of the Palatinate, and not merely for Cauſes ariſing within the Palatinate; and therefore 
if a Debtor goes from a foreign into a Palatinate Juriſdiction, his Obligations go along with him 
as much as if he removed from one Kingdom into another, and he may be ſued there, though 
the Cauſe of Action aroſe not within ſuch Palatinate Juriſdiction. Sand, 74. Peacock and Beſt re- 
ſolved. (5) Might formerly pardon Treaſons, Murder, Felonies, 5, but their Power as to many 
Things is now reſtrained, for which vide 4 Inſt. 205. 27 H. 8. c. 24. (e] And were probably 
erected at firſt as being adjacent to thoſe Countries, which were generally in Enmity with Zx- 
gland, viz. That the People of Lancafier and Durham, which lie towards Scotland, and Chefter that 
lies towards Males, might have Juſtice adminiſtered to them at Home, and not be obliged to any 
Attendance elſewhere, which might render them leſs able to defend themſelves againſt their 
Neighbours Incurſions. Vent. 155. Arguendo. (4) Vide 4 Inſt. 204. Cromp, Juris, 139. 


— — — ̈ʒ» — — 0 
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By 27 H. 8. cap. 24. ſect. 3. it is enaded, “ That all Original Writs 4 Inſt. 295. 
and Judicial Writs, and all Manner of Indictments of Treaſon, Felony 

* and Treſpaſs, and all Manner of Proceſs to be made upon the ſame in 

* every County Palatine, and other Liberty within this Realm of England 
and Males, ſhall be made only in the Name of our Sovereign Lord the 
King and his Heirs, Kings of England; and that every Perſon or Per- 
* ſons having ſuch County Palatine, or any other ſuch Liberty to make 
* ſuch Originals, Judicials, or other Proceſs of Juſtice, ſhall make the 
* Tefte in the ſaid Original Writs and Judicial in the Name of that ſame 

* Perſon or Perſons that hav@Euch County Palatine or Liberty. 

By 11 £ 12 I. 3.cap,9. reciting 22 and 23 Car. 2. cap. 9. ſed. 1 36. 
and its Reference to 43 Eliz.cap. 6. and that the Clauſe, That in Actions 
ef Treſpaſs, Aſſault, and Battery, and «ther Perſonal Attions, the Plaintiff 
in ſuch Actions, in caſe the Jury Mall find the Damages to be under the Va- 
lue of 40 Shillings, Mall not recover or obtain more Coſts of Suit than the 
Damage ſo found ſhall amount unto, relates only to the Courts at Weſtmin- 
ſter, it is enaQted, © L'hat as well the ſaid Clauſe and all the Powers and 
* Proviſions thereby, or by any other Law now in Force, made for Pre- 
vention of frivolous and vexatious Suits, commenced in the Courts of 

1 . | 3 1 . BIO > Meſtninſlter, 
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... * Weſtminſter, ſhall be extended fo, and be of the ſame Force and pg. 

d eacy in all ſuch Suits, to be commenced or proſecuted in the Coun of 

Great Seſſions for the Principality of Wales, the Court of Great Seqj. 

1 ons for the County Palatine of Chefter, the Court of Common Pleas for 
t the County Palatine of Lancaſter, and the Court of Pleas for the Co 

. Palatine of Durham, as fully and amply as if the ſaid Courts had been 

mentioned therein.” „ 8 

And it is further enacted by the ſaid laſt mentioned Statute, © That no 

<« Sheriff, or other Officers within the ſaid Principality or Counties Pa. 

< latine, upon any Writ or Proceſs iſſuing out of any of his Majeſtys 

Courts of Record at Weſtminſter, ſhall hold any Perſon to ſpecial Bail 

\ © unleſs + an Affidavit be firſt made in Writing, and filed in that Cour, 

I out of which ſuch Writ or Proceſs is to iſſue, ſignifying the Cauſe of 

« Action, and that the ſame is 20 l, or upwards, and where the Cauſe of 


: _ ®Page634 ® Action is 20 J. and upwards, Bail ſhall not be taken for more than 


the Sum expreſſed in ſuch Aﬀidavit.”” 


| + Which I conceive ſhews clearly that the Legiſlature conſidered it as a Point granted, that the 
King's Writ, in Civil Suits, ran there. —At leaſt, now, Bailable Writs, indorſed for Bail for 201. 
er upwards, muſt now run there, i. e. in tranſitory Actions. See pg 635. the End of Div. 3. 


The Palatinate Courts are at this Day three, vis. Cheſter, Duran, 


and Lancaſter. | 
| . Of the County Palatine of Cheſter. 


4 Inſt, 211. This is a County Palatine by Preſcription, and according to my Lord 


Cromp. Coke is the moſt Ancient and Honourable remaining at this Day. 
Juris. 137. - Within this County Palatine, and the County of the City of Chefer, 
4 loft. 211. there is and antiently hath been a principal Officer called the Chamber- 
| lain of Chefter, who hath, and Time out of Mind hath had, the Juriſdic- 
tion of a Chancellor; and that the Court of Exchequer at Chefer is, and 


Tal̃ime out of Mind hath been, the Chancery Court for the ſaid County Pax | 


latine, whereof the Chamberlain of Chefter is Judge in Equity; he is alſo 
Judge of Matters at the Common Law within the ſaid County, as in the 
| 88 of Chancery at VMeſiminſter, for this Court of Chancery is a mixt 
Court. | . | | OW 
4 Inft. 212. There is alſo, within the ſaid County Palatine, a Juſtice for Matters of 
the Common Pleas and Pleas of the Crown, to be heard and determined with- 
in the ſaid County Palatine, commonly called the Chief Juſtice of Chefer. 
4 loſt. 212. All Pleas of Lands or Tenements, and all other Contracts, Cauſes and 
Matters riſing and growing within this County Palatine are pleadable, and 
ought to be pleaded, heard, and judicially determined within the ſaid 
County Palatine, and nut elſewhere ; and if any be pleaded, heard or 
5 judged out of the ſaid County Palatine, the ſame is (a) void, and coran 
(a) Thatthis non Fudice, except it be in Caſe of Treaſon, Error, Foreign Plea, or 
Frau- na Foreign Voucher. N e 
where the Plaintiff by his Declaration ſhews that the Maller aroſe within a County Palatine; 
for as to a tranſitory Action, the Plaintiff may alledge that the Cauſe of Action accrued at aby 
Place. Fide Sid. 103, and ſupra of Courts in General, #4 N 


A Man cannot ſue in the Chancery of Chefter for a Thing which in In- 
_ «tereſt concerns the Chancellor there, becauſe he cannot be his own Judge; 
Rol. Abr. and therefore he may in this Caſe ſue in the Chancery of Englund ; for 
Rel Rep, (5) otherwiſe chere would be a Failure of Right | 
246. 8” Þ ann | | ED N 
3Bulſt. 117. : ; 5 4 | | 3 : 
132 Co. 113 4 Inſt. 213.5, P. (5) If a Man hath Cauſe to complain in Equity of a Matter ariſing 
within the County Palatine of Chefer ; if the Defendant lives out of the County Palatine, he n.! 


1 


Out- 


ham. - 


% 


COURTS PALATINATE. 


Outlawry ina County Palatine canngt bepleaded in any of the Courts at Fitz. Coro. 


Weſtminſter, for the Party outlawed is only ouſted of his Law within that 233. 
Juriſdiction, and it ſhall not extend to diſable a Man in another County, 11 E. 4. 46. 


where they have no Power; for the County Palatine being a Royal Juriſ- D.Plit- 396. | 


diction within Bounds, the loſing the Privileges of the Law within that Ju- Vent. 457. 


riſdiftion can be no Diſadvantage to him in another County; and if he does 
not live within the Palatine Juriſdiction, he is not obliged to attend there; 


but it ſeems that Outlawry in the County Palatine of Lancafter + may be 5 | 5 


pleaded in the Courts of Weftminſter, becauſe that County was erected 
by Act of Parliament in E. 3d's Time, bur Durham and Cle ler are by 
Preſcription. . 2 „ | 


A 


— 


+ Sed qu, For it is only a limited Juriſdiction. The Power by which it was created, we 
ſhould conceive, cannot alter the Caſe ; and the Reaſoning, reſpecting the other limited Juriſ- 
ditions, applies equally to this of Lancafler. | 


* 2, Of the County Palatine of Durham, 3 EAVES *PageS35 


This is alſo a County Palatine by Preſcription, and ſaid to have been 4 Inſt. ars. 
erected ſoon after the Conqueſt, and is Parcel of the Biſhoprick of Dur- Cromp. Ju- 


ris. 138. Soe 
The Juriſdiction of the Biſhop of Durham (a) extends to all Places be- 1 av... 
. | | Rol. Ahr. 
tween Tine and Teſe. 29 | 1 
$40. 

- 85 E | 1805 Rol. Rep. 
397. 3 Bulſt. 156, S. P. (a/ His Juriſdiction extends as well to the Manors of other Men 
uto the Demeſnes of the Biſhop. Rol. Rep. 397. 3 Rulſt. 1356. | 2 _ 

1 ; 1 p . G 


In this County Palatine there is a Court of Chancery, which is a mixed 4 Inſt. 48. 


Court both of Law and Equity, as the Chancery at Weftminfeer. 


If an erroneous Judgment be given, either in the Chancery upon a Judg- 41alt. 418. 
5 ; 


ment there, according to the Common Law, or before the Juſtices of t 
viſhop, a Writ of Error ſhall be brought before the Biſhop himſelf; and 
if he give an erroneous Judgment thereupon, a Writ of Error ſhall be ſued 
returnable in the King's Bench. 15 3 . 
If a Man be Syrety for another to keep the Peace, and after he breaketh * Inſt. 219. 
the Peace, and the Surety hath Lands in the County Palatine of Durham, 2 
the King ſhall command the Biſhop of Durham, or his Chancellor, to do 
Execution ; and fo it is in the other Counties Palatine, and in the ſame 
Manner it is of a Statute Staple, &c. Recognizances, &. | 
The Court of King's Bench will expect a Return of a Latitat to the 2 Stra. 189. 
County Palatinate of Durham. | 5 VVV 


3. Of the County Palatine of Lancaſter, and the Duchy Court. 
The County Palatine and Duchy of Lancaſter were erected by AQ of 


4 Inſt. 204. 
Plow, 215. 
. | It does not 
*ppear that this County Palatine was erected by any Statute in this Reign; Edmund Son of Henry 
ll, was Duke of Zancafter. It hath been a County Palatine Time out of Mind. Cromp. Juris. 137. 


Parliament in the Reign of E. . 


# 


© — 


a 


te ſued in the Chancery here; otherwiſe there would be a Failure of Juſtice; ſor Proceeding in 
iquity binding the Perſon only, if the Perſon lives out of the Juriſdiction, of the Chamberlain 
 Chefler, there can be no Relief there, 4 Inſt, 213, & vide Chan, Ca, 40. 


1 is 


2. Sid. 146. 
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„„ "COUNTS PALATTINADE | 
1 985 If Lands, (5) Parcel of the Duchy lie within the County Palatine, 2 


see 9 Mod, Suit in Equity may be for this in the Duchy Cour. 
95- Rol. - BEER MS ORR T TW bns rg. 
Abr. 339. (5) How the County Palatine became Pareel of the Duchy, vide1 E. 4. c. 1. 1 f 
EE ua Lo y ̃ĩ RN „ 
Kl. Abr. ( But if a Man enters into an Obligation concerning Lands lying in the 
7 Fay 7 County. Palatine, and he is ſued upon this at Common Law, he cannot ſue 
"Hats Caſe, in Equity To The Duchy Court to be relieved againſt this Bond, for the Ju- 
Hob. 77. riſdiction being Local, it cannot be extended to this collateral Matter. 


L 
_ adjudged; anda Prohibition awarded, becauſe the Duchy hath no JuriſdiQion in reſpe@ of the / 
Perſon, as becauſe the Suitors dwell within the County Palatine, nor upon the Lands of the Sub- deter 
ject auy where but upon the King's own Land, and his own Revenue, and perhaps upon Bonds 
and Afſurances given for his Revenue of the Duchy. r. 6 ref 
Vent. 19 93 But it hath been ſince holden that a Bill may be exhibited in the Duchy as 
Fiſber aud Court, to be relieved againſt the Forfeiture of a Mortgage of Lands lying 3 
Batten, within the County of Lancaſter. 5 o® | An 
Yo 3, Bs A a ge | Wc2nn0 
2 Keb. 826. S. C. th, b 
, ß 1 
5 Proceedings of the Duchy Court at Weſtminſter are as in a Court 
of (c) Chancery for Lands, &c. within the (4) Survey of the Court bye ide 
pages 36 Engli/h Bill, G c. and Decree, and the Proceſs the ſame as in Chancery; 5 
41oft. 206. but it is not a mixed Court, as the Chancery of England is, (e) partly 
(c) It doth the Common Law, and partly of Equity. - 
12 8 8 of Equity began, but it would be inconvenient now to examine the Power thereof af Ely 
ter ſo long Continuance, c. 2 Lev. 24. (d)] Whatever belongs to the Juriſdiction of the Duch for thi: 
may be determined in the Exchequer. Hard. 171. (e} They cannot try the Validity of Letter | 
Patent, or other Matter properly triable at Law. Rol. Rep. 42, 252. 3 Bulſt. 119. 12 Co. 114 treisj 
6 | 4 WET, n 1 | manc 
| Rol. Rep. It was granted by Patent that this Court might make Ordinances for the 
2 Sit Tho. Hoſpital of V. how they /e gererent, conver/abantur & eligerentur, and 
ee this Patent was confirmed by the Statute of the 14 Eliz. yet it was reſolved 
Hoſpital of that the Court hereby hath no Power to determine the Right of the Pol 
igen. ſeſſions; and the Hoſpital having exhibited a Bill in this Court to avoid: | 
Le aſe by them made, of Lands lying out of the Duchy, a Prohibitiot 
was granted. 1 . 55 
By the Statute of 16 Car. 1. cap. 10. reciting that the Proceedings 
. _ *, Cenſures, and Decrees of the Court of Star-Chamber were found an in 
* tolerable Burden to the Subject, tc. it is enacted, That the Court o 
Star- Cliamber and all its Power, Juriſdiction and Authority, ſhall b. 
diſſolved, and the like Juriſdiction then uſed and exerciſed in the Cou = 
1 * 'of the Duchy of Lancaſter, Ic. is repealed, revoked, and made void. 
[By 4 Gee. 3. cap. 16. Infants in Counties Palatine are enabled to con 
vey by Order of the reſpective Courts belonging to the Counties Pa 7 
| latine.] e s | 2 OF 2 MN Ms | | 
. . | ES - ; * 4 if Fore 
„ | 8 | of the 
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p tterefor, 
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be OE the Royal Franchiſe of Ely. 
t ſue Ons En Tax ee e BY 
6 Ju- N ä 5 | | ; | | . 
er. „ 9 | 22 1 | | 3 8 
LY is (a) not a County Palatine, but a Royal Franchiſe, granted by | _ 
E H. 1. to the Biſhop of Ely and his Sergei (8) of Kats and 419K. 220. 
of the 2 | 2 Ss e (a) à Inſt. 
e Sub- determining as well Civil as Criminal Pleas. „ . 
Bonds N 33 ae Chet Tae ne | | FEES Carth. 109. 
| fo reſolved, - ( This Juriſdiction the Biſhop now exerciſes by his Juſtices, by Preſcription , 
rounded on the ſaid Grant. 4 Inſt. 220. ee, e ST AM I | EN 
uchy e 8 þ | 5 | EP 
hing And therefore the Party, who is ſued in the Courts of Weſtmirflet, 
Jennot plead that the Lands lie, or that the Cauſe of Action aroſe within Rr 0s 
fp, but (c) Conuzance muſt be demanded, which is all the Juriſdiction Jobe. | 
iFranchiſe hat. | > Salk. 183. 
Court ä 5 N 3 . 8 8 pl. 1. S. C. 
rt by dudged. (e) Of the Manner of demanding Conuz ance, vide Sid 283. Keb. 946. 948. 
. Lev. 89. Keb. 435. Sid. 303. N 5 | 4 
cery ; \ g ; 
ty o „ | = 
If one be Bailiff of Lands in A. and B. and B. is within the Franchiſe ö 4 a 
ola EY, and A. not, the Bailiff cannot be charged in (4) a joint Action, 8 + 
Duch br this would ouſt the Franchiſe of its JuriſdiQion. Action that 
Letter 8 / | 5 1 „ in its Na- 
0. 11% rei joint, riſe partly within and partly without the Franchiſe, the Franchiſe cannot claim Co- 
| mance, 4 Inſt, 229. | 
or th N 
„ anc / 
ſolved 5 
e Poſ 
void 
ibition 3 i 
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dings | 
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all * . . 3 YE Te - 3 I 5 1 FE 4 | 8 
Courts of the Foreſt. *Pageb37 
void. 5 05 44 6 | N . 
0 con eb; ee e ee 
es Fa Foreſt, as deſcribed by Manwoed, is a certain Territory of woody Matiwood 
\ Grounds and fruitful Paſtures, privileged for wild Beafts and Fowls 1433. 
Foreſt, Chaſe and Warren. to reſt and abide there in the ſafe Protection /e) The 
the (e) King for his Delight and Pleaſure, which Territory of Ground King only +; 
b privileged is meeted and bounded with /) unremoveable Marks, can make 4 
SL 8 | | 7 _ Foreſt, and 
bereſore every Foreſt-muſt appear to he ſuch by Matter of Record, or by Preſcription, which ſup- 
5a Grant from the Crown for that Purpoſe. Plow. 318. Bra. lib. 2. c. 1. 4 Inſt. 300. 
f Io, Nye Mar rant j. — But a Subj ct may have a Foreſt by Grant from the Crown. Dyer 169. 


Manwood 1 55,——Before the Statute of Charta de Forefla, the King uſed to convert the open 
ud woody Grounds of his Subjects into Foreſts ; but though at this Day he may make a Foreſt, 


fled with Hedge, Ditch, c. Mantvood 145: 
Vow Toa: {- nome Ke eee öFßö5 NT 


Ft he cannot afforeſt any of his Subjects Lands. 4 Inſt, 300. V But need not be actually . - 
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COURTS or ru FOREST. 


15 9 of the Meets and Boundaries, either known by Matter of Record, or by Pre. 


| ſeveral ſcription, and alſo repleniſhed (+) with wild Beaſts of Venary or Chaf 
Beaſts ofthe and with great Coverts of (4) Vert for the Succour'of the ſaid Bead 
Foreſt, vide there to abide ; for the Preſervation and Continuance of which ſaid Place, 
4 Inſt. 316. together with the Vert and Veniſon, there are particular (e) Officers 
(4) This | 3 „ * : h 1 ; vi fi th , 
Word com- ( Laus and Privileges belonging to the lame, requiſite for that Purpoſe, 
prehends and proper only to a Foreſt, and to no (g) other Place. | 
A „ 8 Te bo 
Thing bearing green Leaves in the Foreſt. Manwood 146. (e) The Chief of whom is the Chief 
Juſtice in Eyre, and who was formerly created by Writ, as other Juſtices,in Zyre; but by the Sta- 
tute 27 H. 8. c. 24. be is made by Letters Patent, and may execute his Office by Deputy. 4 Inf, 
The other Officers are the Rangers, Stewards, Verderors, Foreſters, Regarder,, 
Agiſtors and Woodwards; theſe muſt duly attend their reſpective Offices, and therefore are pri- 
vileged from attending on Juries'in the County, c. F. N. B. 164. 2 laſt. 291. 1 Jon, 266, 
Which differ in many Caſes from the Common Law of England, for which vide 4 Inſt. zrc, 
Ce) For although Warrens and Parks are Civil Incloſures, anda Chaſe is a Franchiſe differing only 
from a Park, in that it is not incloſed; and though theſe enjoy Privileges by Grant from the Crown 
diſtinct from other Lands, yet are they not to be conſidered as Foreſt, having neither particular 
Laws, nor particular Officers; and therefore Offences committed in theſe muſt be puniſhed by the 
Common Law. 4 inſt, 308, Manwood 49. Co. Lit. 233. fot 


„ There are three Courts (4) incident to a Foreſt. 
„„ | 5 15 

150. Rol. Rep. 1917 
7 ” i 


* 


1. The juſtice Seat. 637. bo 2 

22. The Swainmote Court. 639. 
3. The Court of Attachment. 640. 

1. Of the Juſtice Seat. 


\ * | 5 pf N ; EE 
(7) 2 Bulſt. This Court is ſo (i) incident to a Foreſt, that there cannot be a Foreſ 


75 ug ing. without it, but it () cannot be helden oftner than every third Year. 
A Inſt. 291. It muſt be ſummoned at leaſt 40 Days before Sitting, and one Writ of 


Summons thall be directed to the Sheriff, fc. the other Cuftodi Foreſtæ vel 
ejus Locum tenenti, to ſummon all Officers, Sc. and all Perſons that clam 
Be within the Foreſt, to thew how they claim them. 

. This Court may inquire, hear and determine all Treſpaſſes within the 
© Who. * Foreſt, (7) according to the Law of the Foreſt, and. all Claims of Fran- 
ther a Man Chiſes, tc. within the Foreſt. | 25 
may be im- FE | 


priſoned for Non-payment of a Fine ſet there, Web's Caſe, Rol. Rep. 411. 2 Bulſt, 21 3. dubitatur, 


*Page638 By the 7 R. 3. cap. 3. it is enated, M That (n) no Jury ſhall be con. 
1 « pelled by any Officer of the Foreſt, or other Perſon, to travel fron 
( But for © Place to Place, out of the Place where the Charge is given, but ſhall 
this vide give their Verdict in the Place where their Charge is given.” 
Rol. Abr. rat DEE . e 1 
$534. Cro. Car. 409 


- 


be r in this Court are de hora in boram, and therefore the 
Jones 6. Defendant muſt plead to an Indictment there (a) preſently. . 
a (a) Where . | ed . 5 e c 
the Indictment was removed in B. R. ard the Defendant there put to anſwer. 4 Inſt. 295 
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By 9 F. z 2. * Dwellers out of F a mall not come before Juſ- FS) 
« tices of © oreſt by common Summons, unleſs r ee there, or 
« Sureties-for others attached for the Foreſt.” | 9 8 

By 34 E. 1. flat. 5. cap. 6. The Juſtice of the Foreſt, or bis Lieu- 
« tenant in preſence or by Aſſent of the Treaſurer, may take Fi ines and 
« Amercements of Indictees for Treſpaſſes done there, and not tarry for 
« the Eyre of the Juſtices.” 


A Felony committed within the Foreſt muſt be inquired of Se. before 4 laſt, 318. 


the judges of the Common Law, and it belongs not to the Conuzance of 
the Chief Juſtice of the Foreſt. 
A Receipt of an Offender in Hunting, Oe. or of the King's Veniſot, 41nft. 317. 
out* of the Foreſt, cannot be pps by the Law of the F oreſt, becauſe | 
the JuriſdiQion is is Local. 7h 


But fee the'S stat. 3 . & . & 105 9 Geo. . 2. 1875 5 Geo. 1. . 15. 10 Ges. 
1. c. 32. 2 . 1 . 


* 


This Court may proceed upon the 60 Preſchimeit or Verdis in che 41nſt. 290. 
Swainmote. % By 9 H. 
| c. 16. Pre- 
ſentments of the Foreſters, when. enrolled and nicloted ms the 9245 of the verderors, ſhall be 
preſented to the Ch. Juſtices, Ne. and be determined before them. How the Truth of ſuch Pre: 
ſentment ſhall be inquired of, and after by Aſſent of the Foreſters, Verderors, Re rders, Wc. 


f 


and confirmed and ſealed with their Seals, vide 34 E. 1. c. 1. And Indictments taken in other 


Manner ſhall be void.—And by 34 E. i. ſtat. 5. c. 2. If any Officer is dead, or ſick, fo that he 
cannot be at the Swainmote, the Juſtice ofthe E & ſhall put another in his Place, fo that the 
ndidment may be by all, in Form. If ſealed with the Seal of one Officer * by Aﬀent of 
al the Verderors, e. it is well —_— yu 268. | 


I upon the brſt Sitting of the Jultics Seat, the four Men and Reeve of Jones 47. 


ny Town make Default, the whole Vill ſhall be amerced ; bur if after 

Appearance they make Default upon an Adjournment, the Defaulters only 

ſla!l be amerced. ME 
If at the Swainmote the orf of the Foreſters Saen Vert ind. 290. 

ind Veniſon is found true, the Offender is Convi&,in Law, as. d (4) cannot 

myerſe; but a Preſentment at a Juſtice Seat (e) not found at the Swain- (%) Jones 

mote wy be traverſed, becauſe POO but 5 one 1185 347. 


If the King ardons a T 0 in a Foreſt, « and an Offender ar a Juſtice 4 luſt. 313. 
deat pleads it, by the Law of the Foreſt, before any Allowance thereof, the 

juſtices muſt charge the Miniſters of the Foreſt ro inquire whether the 

D:linquent hath done any Treſpaſs in Vert or Veniſion fince the Date of 

the Pardon, and when the Pardon is allowed, the Entry is guod invenit 
nanucaptores guodammodo non forisfuc We, 


if an Offender be convicted for a Treſpaſs i in the Foreſt in Hunting · 4 lad 31 . 


Te. and adjudged to be fined or impriſoned, though he 4 the Fine, yet 
de muſt find Sureries for his good Abearing. | 


ce ſupra, the Reference to ſeveral modern Statues 


If a Claim i is allowed there which ( f) ought. not, the Party grieved, ll 
May, by Certirrari, remove the Record i in * R. and thereupon have a 1 


cire facias, Se. > Ch. Juſtice 

| may ir quii e 
i the Truth of ſuch Claims fer Min fru: Fg, or tam per Minifiros gram fer alios, at his Diſ- 
ation. 4 Inſt. 794 295+ 


e I But 


* 
7 


COURTS or: zu FOE SA 


e * But if refuſed to be allowed where it ought, the Party ſhall hare 2 


4 Inſt. 297. Wric de Libertalibus allacandis to the Juſtices of the F oreſt. 
4 Inſt. 295. But if upon ſuch Claim a Difficulty _— or a Demurreri is joined, the 
Chief Juſtice may adjourn it in B. R. 
Sid. 296. A Certiorari was prayed on Behalf of tha Duke of Worfolk, to e 2 
1 1 Preſentment taken in the Foreſt of Pickering, io be directed to the Chief 
þ i. Juſtice in Eyre; the Judgment was, becauſe there was 4 Queſtion of Right, 
Neve. £0 whom certain Woods there did belong. whether to the Duke of Mrſoll, 
2 Keb. 43, or to the Duke of Newcaſtle and the Duke of Newcafle, being Chief 
| 82.8. C. Juſtice in Eyre, would not let the Woods be cut, to the Prejudice'of the 
Duke of Norf s Right, but cauſed them to be preſented ; Whereas in 
| Truth theſe Woods had been deafforeſted ; and it was held by the Court, 
POS That 1 in this Caſe no. Certiorari ſhould go, ſor the Right of the Woods is 
e) Vid, not in Queſtion ; for a Man (a) cannot cut his own Woods to deſtroy the 
Manwood Vert, but hall ßine for it ; and ſo the Chief Juſtice in Eyre may be a 
379, e. judge for the King, though not for himſelf ; and if it be deaffofeſted, 
© Treh aſs lies, for the Proceedings will be coram non Judice; but if they 
d be removed; there will be a Failure of Juſtice; for the K. B. can- 
_— proceed to convict, not having their Laws nor their Officers; but af. 
+ og a 8 ter a. Conviction it may be otherwiſe. 
Carth. 74. The Chief Juſtice in Eyre cannot, upon an Information that ſuch and 
Lord 4A ſuch Perſons have killed Does and felled Trees i in the Foreſt, iſſue his War- 
lacie Cale, rant for apprehending ſych. Perſons.; for it is (4) expreſsly provided, That 
ee no Man pot be taken or impriſoned by any Offieer of a Foreſt mühen 
3 due Indictment, or being taken with the () Manner. , 


on his War- 
rant diſcharged on a Habeas Corpus. (b) As by 1 E. 3-C. f. 7 R. 2. c. 4 te bil Reg is 8. F, 
A. B. 2 4 as ney” 15 N e ſhall he a e in the amar, Carth. 79. 1 vide of. 


4 Mor can: any duch e be drocded to a Mefteager _ _ erte 
8 0 is not an Officer of the Foreſt; for herein the Authority of the Chief 

Juſtice in- Hyre, and that of a * of Peace, is the ſame, who cannot 
direct his Warrant to his Servant, or any other Perſon, but muſt direct it 
to the Conſtable or Pariſh Officers ; and the Warrant ſupre being directed 

dio a Meſſenger, for this Reaſon, principally, the Perſons were diſcharged. 


2. Of the Swainmote Court. 


7 x ud. 19 nh e c 13 holden by the need beſore the Verderorsas . 


(%) And at (4) thrice in the Year, and the (e) Foreſters are to preſent their Artach- 


what Time, ments at the next $wainmote, where the F een within the Foreſt are 
and who to W to ſerve on Juries. 5p St 

bound to | a Ke. 1 

appear there, vide. 9 M. 3: © 8. 00 9 . * ek. 


3 $5; 
EE 3 2 8 
, ; KN 4 , Bd * 3 Ft 

* &: 


 alnftia8s. This (art may W ds unn Err elaru aliorum Miniſ- 


vide 
E. i. ſtat 


4 loſt. Loo. This Court may not Fay ne but convict, but ( 4 D not give ie 
ment... 


5 trorum Foreſtæ & de corum oppreſſi onibus Pepulb Har”. 


ET 


And | „ he | 
2 ca « Samet without a hende Sen isof no Force at all 2 Bull; 1 fer Cole. 


3. Ot 


have 2 


ed, the 


move 2 
Night, 
Myffoll, 


„That 
ithout 


l. 8. F. 
le fo, 


Perſoit 
Chief 
*annot 
ect it 
rected 
rged. 


dges, 
tach- 
ſtare 


Of 


% 5 


„80 U R TS. or 7 TY FOREST." 


3. Of the Court of Attachment. 


The Court of Attachments, or Woadmore Court, is to be beld before 
the Verdetors, every forty Days ; and at this Court-the Foreſters bring in 
their Attachments de wiridi & venations, and the Preſentments thereof, © 

and the Verderors receive and inrol them 3 but nu Man ought to be attach - 4108. 389 
ed by his Body for Vert or Veniſon, unleſs taken with the (3) Manner (% Taking 


wichia the Foreſt, elſe the Attachment muſt be by his Gods. in the Man- 
5 ; | yer bb 


when a Man is taken in the very Fact, or ready to do it, as with his Bow bent, or ready to flip 
his Dogs or with his Hands bloedy;: alſo taking upon a freſh Purſuit, is a Taking in the Manner. 
Carth 79. Agreed per totum curiam. Rut finding Timber of the Foreſt in a Man's Poſſeſſion, 
25 inhis Yard, is nota Taking in the Manner, Carth. 79. per three Juſtices againſt the Chief Juſ- 
tice, who doubted. ——* See ante 638, a Note, ſome References to modern Statutes. 
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7 8 H E Inhabitants of every County were formerly divided into De- 2 Inſt. 50, 
cennaries, 7. e. ten Families living together in the ſame Precinct, the ph RI 
Maſters whereof were every one of them mutyally bound for. each tact. 114. 
other, and puniſhable for the Default of any Member of any ſuch Fami, 
x not appearing, to anſwer for himſelf on any Accuſation made againſt 

jim. 105 5 & | 3 

Over every County an Earl preſided, and he, or the Shire: Reeve, arrayed 


the ſeveral, Perſons within the County; and for. this Purpoſe the Perambu- N 8 
lation was through the County twice every Vear, and (5) if any Perſon 7 Inſt. 30, 


. 


was found that had no Compurgators, he was put into Priſun until he could 121. 


procure fume Decennary to admit him: On the Law: Days the Sheriff (4) Hence 


the Stile of 


uſed to give in Charge the ſeveral Articles of the Crown Law, and if any EL Come 


Perſon was guilty of the Breach of any of them, he was delivered up by is Curia Vi- 8 


: 


his Compurgators. E 


Jus Franci 
Ia 8 | 8 FI | Plegii Do- 
wini Regis tenta apud C. co ram Fitecom tent" in Turno ſuo tali die, Ne. But the Law takes no Notice 
of any ſuch Court, under the Stile of Torn Ficecom' tent, Wc. for the Word Torn does not pro- 
perly ſignify the Sheriff's Court, but his Perambulation. 2 Inſt, 74. Dalt. Sheriff 383, 391. 
Fitz, Leat 11. 2 Hawk. P. C. 55. DO „„ | 


4 ; 
* 3 4 
* "©, - * 
* * FR 


"5 


Bot though the Cuſtom of the Decennary be now worn away, yet the Finch 241. 


* 


before the Sheriff, for redreſſing of common Grievances within the County, 
to which all Perſons, above the Age of twelve Years, not ſpecially pri- 
Vileged, are bound to attend; not only to make proper Inquiries, but to 
ake the Quths of Alleginnge, ez * ᷣ 35 


o 6 > 


Sheriff's Torn {till ſubſiſts, which is the King's Court of Record, holden F. N. B. 8 a 


*Page640. - 
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D run SHERIFF TQRN, 
Baut for the. better underſtanding hereof 1 ſhall g eonſider f 


(4) The Manner of holding this Court. 64, 
E (B) What Perſons owe Suit to it. 641. 
Page64r (C) Jn what Caſes it has a Jurisdiction. 64: 

() Of the Fozm of its Proceedings. 644. 


0 * 


_ > * 2 * 
| * * * 8 


e The Manner of holding this Court. 


. 
% 
F 


6H. 7. 1. b. DI the Common Law the Sheriff might hold his Torn at what Place, 
Co. Lit. 115. B and as often as he thought fit; but this proving inconvenient, in gir- 
e mg the Sheriff too great a Power of oppreſſing the Subject, 
By the Statute of Magna Charta, cap. 35. it is enacted, That no She. 
s riff, or his Bailiff, ſhall make his Torn through a Hundred but twice 
in a Year, and at the Place accuſtamed, wiz. once after Eaſter, and 
again after the Feaſt of St. Michael; and that the View of Frankpledge 


4 14 1 


| „ ſhall be at the Term of St. Michael.” | N 
Allſo by the 31 E. 3. cap. 15. it is enacted, That every Sheriff ſhall 
make his Torn yearly one Time within the Month after Eafter, and ano- 
-, < ther Time within the Month after gt. Michael; and if they hold then 
Th e in other Manner, that then they ſhall loſe their 'T'orn for the Time.” 
Ty 2 7 151. It is agreed, that ſince theſe Statutes, if the Sheriff holds his Torn at 
2 > te different 'Tyne, or at an unuſual Place, he may be indicted for it. 
vent. 109. . Alſo it hath been holden, that in every Caption of an Indictment taken 
2Sand.2vo, in a Sheriff's Torn, or Court- Leet, the Day whereon it was taken ought 
2 Keb. 731, to be ſet forth, that it may appear not to have been on a Sunday. 
5 * The ſheriff is to hold his Torn in each particular Hundred; yet, as be 
s. has a JuriſdiQtion. in the whole County, he may receive Preſeimments in 
one Hundred, of Offences committed in another; but the Jury cannot be 
charged on Oath to preſent any Offences but thoſe which aroſe within their 
particular Hundreds. Alſo by the Statute of Marlbridge, cap. 10. it is 
provided, That thoſe who have Tenements in different Hundreds, ſhall 


dot be compelled to come to any Torn, but only in the Bailiwick wherein 
JJͤͥ ]T TOO TT PII on ag Rr he 
VVV 
\ mm mEOEOEmtT nm wm we ETmrErmm—IART—_—_—_— 
(sg) What Pertons owe Suit to it. 
| i Hou. | ALE Pages as well Maſters as (a) Servants, above the Age ol 
P. C. 36. 4 Þ twelve Years, are by the Common Law bound to appear at this 


every Maſ- | 


ter may be amerced for ſuffering a Servant to continue with bim a Year and a Day without being 
ut into the Decennary. 41 E. 3. 26. b. 45 E. z. 26. b (65) And therefore no perſons ſo 


nd to appear, are within the Benefit of the Statute of Merton, c. 10, which allows Suit-Ser- 
5 | But 


vice to be performed by Attorney. 2 Inſt. gy. 
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oe SHERIPP: TORN. 


But Tenants in antient Demefne are privileged by the Common Law F. N. B. 161. 
rom coming to this Court, unleſs they and their Anceſtors have Time out 2 lnſt. 141. 
if Mind uſed to come to it; alſo Parſons of Churches have the like Priyi- © Hawk, 
e by the Common Law, and all Peers of the Realm, and Women have P. C. 57. 


| le | 
I, — ſame Privilege by the Statute of Marlbridge, 52 H. 3. cap. 10. unleſs 


— 


their Preſence be required for ſome particular Cauſe.” Fog 
42, #* Alſo by the Common Law, as well as the Statute of Marlbridge, 52 *Page642 
H. 3. cap. 10. no one is bound to ſuch Suit to a Form, within „ 


dition whereof he doth not reſide. AN . P. C. 57. 
And if a Man has a Houſe which ſtands within the Precincts of (a) two Hawk 
— cs, be ſhall do his Suit to the Court in whoſe JuriſdiQion his Bed- P. 85 = 
Chamber Is. „„ e „„ Gif ace 
| 33 8 1 „„ N ))) 
Houſe and Family in two Leets, he ought to do his Suit to that wherein for the moſt Part he Per- 
ſorally reſides. 2 Hawk. P. C. 57. | | 
lace But no Man can be of two Leets ; and therefore one, who lives within 2 Hawk. 
S. a private. Leet, thall owe no Suit to the Torn or other Leer, unleſs the P. H. 577 
95 private Leet be ſeiſed into the King's Hands, or unleſs the Lord neglect 
*- d hold his Court. fo „„ ä 
wice „„ i | 
and 
edge / ðͤ v Eb ae a Ga 7 n . 
ſhal „„ 3 5 he dts Le; 
5 (C) In what Caſes it has a Juzisdiction. 2 
hem 313 = LEY _ Facts 
e. Ax juriſdiction of the Sheriff's Torn is confined to Offences at Com- EE» 
atk mon Law, and cannot take Conuzance of any Crime made ſo by an: Hawk. 
AR of Parliament, unleſs (5) enabled to do ſo by the Act itſelf; (c) nor i 
5 can it inquire of auy Offence, unleſs it aroſe ſince the holding of the laſt Dan. 291. 
ken Court. 85 | 5 |  SeveralSta- 
1ght ; | 15 tutes men- 
tioned which give the Sheriff ; Torn and Court - Leet Juriſdiction. (é) Keilw. 66. 


de an Capital Offences being of a Public Nature, as (4) Treaſons, (e) Fe- ,, 


5 n 5 5 ; o 3 1 » . 

' be BN mics are properly inquirable of at the Sheriff's Torn. | 5 105 

11 p. C. 67. (a] Except againſt the King's Perfon, 9 H. 6. 44. — But 2 Hawk. P. C. 66. cont', 
and yet it ſeems ſtrange, that the higheſt Offence ſhould be r- however, it is clear, that 

ll the Sheriff. has no Power to inquire of any Offence made Treaſon by Statute, as of a Treaſon, but 


ein only as it was an Offence at Common Law. e) Except Rape, becauſe as the Lars now ſtands, 
i is a Pelony only by Statute. 2 Hawk, P. C. 66.——And except the Death of a Man, ber 
cauſe no common Nuilance : But E & vide Hayk. P. G. 66, 6 .. 


It may inquire of Aſſaults and Batteries, if accompanied with Bloodſhed, 2 Hawk. 
the but otherwiſe not; becauſe without Bloodſhed they are not accounted F. C. 67. 
common Grievances. LOT e Tot: 5 
Alſo it may iuquire of all Affrays, as being in Terrorem Populi. 2 1 

Alſo it may inquire of the common Breaking of Hedges, Dikes or 1 

| Walls, and of all Pound- Breaches, as being common Grievances ; alſo it ee 


of may inquire generally of inferior Offences, touching the King's Intereſt, Hawk.P.C, 
- & | | King, and 7 tienations 67. and the 


is u of all Purpreſtures or Incroachments upon the 
in Mortmain, and (5) Seizures of Treaſure-Trove, or of Waifs or Eftrays, mer dogs 
| or Wreek belonging to the King. | e F026" 75" thank chad. 
8 | „ . | V. But E, 


4 Whether it can'preſcribe to inquire of the Scizure of ſuch Thi 3 belonging 0 the Lord, being 
Er 


1 


— 
od 


5 £41. 2 Kol. 


; 2 Hawk. But this Statute of Magna Charta doth neither reſtrain the Torn nor 


ble. tor a— 


3B : 6a 1 9 8 Night-walkers, c. and of all Suitors to the Court who ſha! 
| *Page64 3 * or thall neglect to levy one where they ought, Ig. and of the Negle 


ſtrued to extend to Stewards of Courts, neither the Torn nor Court-Leet can deliver any. Perſons 
_ indicted before them for Felony, but mult refer them to the Juſtices of Gaol-Delivery. 2 luſt. 


By which it is enacted, (That on Indi dt ments and Preſentments before 
{e)Netovly * they nor any of them ſhall have (c) Power to attach, arreſt, or put in 


the Judge „ Priſon, or to levy or take any Fine or Amercement of any Perſon ſo in- 


uch Pro- 


Jones cer before the ſaid. Juſtices of Peace; and alſo to arraign and deliver all ſuch 
3 434 


- 2 * 
=". 
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thorities .ſuch like Offences, as ſelling corrupt Viftu 
there cited. Beer and Ale, neglecting to hold a Fair or Market, keeping falſf 
Meigbts or Meaſures, &c. Alſo it is ſaid, that it may inquire of all con 


make Default, and of thoſe who ſhall levy Hue and Cry without Cauſe 


+ But a Man cannot be anerced in a Leet for ſurcharging a Common, be 


Abr. 83. © <avle this only concerns the private Intereſt of the Inhabitants. 

| But it hath been holden, that (a) a By-Law made at a Leet, in Purſu cor 

aance df a Cuſtom to make ſuch By-Laws, that no one, under a cenai ou! 

Rol. Abr. Penalty, ſhall receive a poor Man to be his Tenant, who aſterwards ſhal wh 

« ily become chargeable tothe Town, is good. ' ' y Fr 

Kano xs. 33 . ou 

(a) Of Common Right, any Leet, with the Aſſent of the Tenants, may make By-Laws under cer Ki 

tain Penalties, in relation to Matters properly cognizable by the Court, as the Reparation of High 1 

ways, c. But By Laws of a private Nature are moſt proper for a Court-Baron. 2 Hawk. P. C. 6? h 

2 Hayk. Although the above-mentioned Offences are properly inquirable of in Ju 

P. C. 57. the Sheriff's Torn, yet is his Power, as to the punithing of ſuch Offences, lik 
much reſtrained by ſeveral Statutes ; as by Magna Charta, cap 17. which 

0) As this ©1@ts, That no Sheriff, Conflable, or (b) other Bail. f of the King, Mall 1 

%% Geer of ihe DE ond ¼ vd ah 

been con- . | | ut 


2 9 . 


r. „. 


9 


F. C. 57 Leet ſrom taking Indictments, or awarding Proceſs thereon as before; but 
this Power of awarding ſuch Proceſs is taken from the Sheriff's Torn, but 
not from Courts-Leer, by 1 E. 4. cap. 2 . 


any of the King's Sheriffs, in his Counties, except in London, their Un- 
e der- Sheriffs, Clerks, Bailiffs, or Miniſters, at their Torns, or Law-Days, 


7 4 dicted or preſented, by Reaſon of any ſuch Indictment or Preſentment; 


© bur that the ſaid Sheriffs and Under-Sheriffs, Clerks and Bailiffs, and 
ing * their Miniſters, ſhall deliver all ſuch Indictments and Preſenments to 
the Juſtices of the Peace at their next County Seſſions, on Pain of 401. 
cy and that the ſaid Juſtices of the Peace ſhall have Power to award Pro- 


ISI „ © ceſsonall ſuch. Indictments and Preſentments as the Law doth require, 


beying it. and in like Form as if the ſaid Indiftments and Preſentments were taken 


- 


Cro, « Perſons ſo indicted and preſented beſore the ſaid Sheriffs, ©. and ſuch 


5 
A., © » & Perſons which ſhall be indicted or preſented of Treſpaſs, ſhall make | 


e uch a Fine as thall ſeem lawſul by their Diſcretions; and the Eſtreats of 
tte ſaid Fines and Amercements ſhall be inrolled, and by Indenture be 
OR delivered to the ſaid Sheriffs, Under-Sheriffs, their Clerks, Bailiffs or 
V Mligiſters, or ſome of them, to the Uſe and Profit of bim that was 

1h Koran Sheriff at the Time of ſuch Indictments or Preſentments taken 3 3 


* 


Y 


Y 
4 


Or vu SHERIFF's TORN. 


any of che ſaid Sheriffs, their Under-Sheriffs, Clerks, Bailiffs, 85 their 


« Miniſters, do arreſt, attach or put in Priſon, or cauſe any Fine or Ran- 


\ « ſom to be taken, or levy any Amercement of any Perſon or Perſons fo 


« jindiQted or preſented, by Reaſon or Colour of any ſuch Indictment or 
« Preſentment taken before them, at their Terms or Law-Days above 
« rehearſed, before that they have Proceſs from the ſaid Juſtices of 
« Peace, or Eſtreats delivered out. of the ſaid Inditments or Preſent- 288 
ments fo brought, delivered and preſented to them; that then the Se- 
« riffs, which ſo do, ſhall forfcit an hundred Pounds. „ 
lt ſeems agreed, that, at this Day, neither the Torn nor Leet have *Page644 
any Power to try any Perſon indicted before them, of any Offence what- Hawk, 
ſoever, and that there is no Remedy for ſuch Preſentments as are tra- PC. $7498. 
verſable, but by removing them into the King's Bench, 8 | 


f * 


Bur a Preſentment by twelve or more, in a Torn or Leet, of any 2 Hawk. 
Offence within the Juriſdiction of the Court, being neither Capital, nor P. C. 75: 
concerning Freehold, ſubjects the Party to a Fine or Amercement, with- 3 Mod. 138. 

out any farther Proceeding, and binds him for ever, after the Day on | 

which it is found, and admits of no Traverſe *; but if it concern Life or ll 
Frechold, as if it charge a Man with not repairing a Highway as he | = þ 
ought to do by the Tenure of his Lands, it may be removed into the 4 abs _ 
King's Bench, and there traverſed ; but not if it barely charge his Per- 
ſon, as for not cutting the Branches of his Trees hanging over the High- 
way, Cc. alſo it ſeems, that an Indictment of an Offence out of the 
Juriſdiction of a Leet, as of an Affray done out of its Preęinct, is in 
d do I ih TT ey 
Sed gu. If it may not be removed, and traverſed, or if an Action may not be ſupported, for 
levying any Fine, or Amercement, where the Party has not been ſummoned, nor had any Oppor- 
tunity of anſwering : lf a f ine in a Court · Leet be unreaſonable; it may be avoided by Plea, and 
Judgment of the Court; for the Judges are to determine the Reaſanableneſs of the Fine. R. 41. 
55 1 e in a Torn mult be by the Court, and not the Jury. 2 Term Rep. 


# 


Alſo, notwithſtanding the above-mentioned Statutes, the Sheriff may, 2 Hawk. 
at this Day, impoſe a (a) Fine on all ſuch as tha!l be guilty of a Con- F. C. 58. 
tempt, in the Face of the Court, and on a 'Suttor refuſing to be ſworn, 
and on a Bailiff refuſing to make a Panel, and on a Tithingman refuſin 
to make a Preſentment, and on a Juryman refuſing to preſent the Articles 
r= in Charge, and on a Perſon duly choſen Conſtable, refuſing to be r 
worn, but he (3) ought to find each Offender ſeverally, and not all are on 
jointly, except where a Vill is to be fined. © e, en 

OE. Ra % ET ON Oe Diſeretion. 

$ co. 39. Dalt. Sheriff 400. But ſor this oe Tit. Fines and Amercements.” (3) 8 Co. 38. 


Alſo on the Preſentment of a Nuiſance in a Torn or Leet, the Sheriff or , Hawk. 
Steward may either amerce the Party, and alſo order him to remove it, P. C. 61. | 
by ſuch a Day, under a certain Pain, or may order him to remove it, and ſeveral 
under ſuch a Pain, without' amercing him at all ; and the Party having 22 
Notice of ſuch Order, ſhall forfeit the Pain on a Preſentment at ano- ene 
ther Court, that he hath not removed the Nuſance, without any far- 
ther Procegding ; and every Pain ſo. forfeited may be recovered in like 

nner as a Fine or Amercement, by Diſtreſs, or Action of Debt; nei- 
ther hall it be affeered to a leſs Sum than was at firſt ſet. i 


. 
x 


* 


$ 


5 & | „ 
Or Tune SHERIFF's TORN. 


ww #4 c ot the Fon of its s Proceedings, 


, 


Kielw. 66, * Going Preſentments, it is ſaid to have been the Count, formerl, 


241, 148. to impanel, not only a Grand Jury, but alſo a jury of twelve Mar 
4 en 
cif 88. which was commonly called the Petit Jury, and 0 have Offences fr 


Cromp. 1 „ grein by the Headboroughs, and the Preſentment afhrmed by the 4 
274. etit Jury, before they were brought to the Grand Jury. ha 
5116.44 b. But however the Practice might have been, it ſeems now agreed, thy 
2 Hawk. no Exception can be taken to any ſuch Indictment, in reſpeR of the Non- jo 
VP. C. $9; obſervance of any ſuch Cuſtom or Uſage ; for that no Averment lis ill 
_ againft the Acts of a Court of Record, and every Judge 0 of ſuch Coun 5 
* be preſumed to a according to the Rules of wh 
(as the By Weftmin. 2.13 Ed. 1. 6a 1.6 13. © The Sheriff ſhall take no Iaqueſt to d 
Conſiru 8 (0 but by ewelve. Men ar the leaſt, who ſhall put their Seals thereto.” $40 
on hereof it 
hath been holden, that if there be more than tyelye 7 Woke and all agree, all muſt Ka their Seals, 
but that if twelve only agree, it is ſufficient for thoſe twelve to ſet their Seals. Dalt. Sheriff 38,, 1 
and. 
*Page645 _ By 1 N. 3. cap. 4. © No Officer ſhall return or impanel apy Perſon dicti 
(%) That a. n any Inquiry in a (4) Torn, but ſuch as be of good Name, and have WW. 
Court-Leet ©* Freehold of 20s. per Ann. or Copyhold of 265. per Ann. on ak of 40s. eue 
tems not to and every Indictment taken otherwiſe ſhall be void. Vie 
be within 5 preſe; 
the Equity of this Statute, for i it is faid, that any Perfon happening to be preſent at a Leet, or whict 
_ riding by where it is holden, may, for want of Jurors, be nes $5 be ſworn. 7 H, 6. 13, 2& 
. | N, DU! 


* Ly 18. b. Bro, Leet 15. 

Leet, 

By I E. 3» flat. 2. RY fs Dua Sheriffs, ad all os pou Un Indick. 

« ments in their Torns, or elſewhere, ſhall rake them by Roll indented, 

e wheraf the one Part ſhall remain with the IndiQors, and the other with 

I him that takes the Inqueſt ; ſo that the nadie ſhall not be em 
5 4-40 bezzled as they had been in Time paſt.” ' 

50. 3. c. 9. But ĩt muſt be obſerped, that what is above faid: concerning Indies 

taken before the Sheriff at his Torn, is to be intended of ſuch as arc 

5 taken before him ex Officio, for he is reſtrained to take them by Virtue dupe 

of any Writ or Commiſſion, by 28 E. 3. cap. 9. which reciting the Miſ- 

5 5 chiefs which had happened from Commiſſions and general Writs granted 4 ty 

to Sheriffs at their own Suit, for their a Profit, Saane 1 har no e . 

: - fuck Commiſſions nar 1 ſhall be granted 2. 10 
. 


| en op ads Sed Were 
| * The Buſineſs of the Torn hath declinsd many Year and is derotvedn the Quarter Seffions nds, 


— 


© $48 2 
. 


ty, e 155 . | 5 8 | 
= A COURT-LEET is a Court of Record, (5) having the ſame Juriſ- „ 
the {L diQion within ſome particular Precinct, which the Sheriff's Torn aw. 
hath in the County. | : | Fa 
that f 1 6 N 7 | ; (5) And ſaid 
N to haye been derived out of the Torn, being a Grant to certain Lords for the Eaſe of their Te- 
On- nants and Reſiants within their Manors, that they may have the Array of them, and adminiſ- 8 
lies ter Juſtice amongſt them in their Manors, &c. fiom whence came the Duty ig many Leets de | 


terto Letæ, towards the Charge of obtaining the Grant of the Leet; for the Non-payment 
whereof, or Default to preſent it, ſuch Grautees may preſcribe to amerce the Defaulters, and 
to diſtrain for the Amercement ; but they cannot ſo preſcribe for any Matter of a private Nature. 


a x [nſt, 71. Jones 383. 6 Co. 77. b. Dyer zo. pl. 209, See 12 Mod. 598. 
gelt, 4 | | | 5” * ; f TY ö 5 f 1 | | - 
18g. The Statute 18 E. 2. + which ſhews of what Things the Sheriffs Torn 4 Inſt. 261. 
| and Court-Leet ſhall have Conuzance, (c) does not conſine their Juriſ- Cromp. 
erſon dicion to thoſe Particulars enumerated in the Statute. 5 on | 
| 333 | | 5 Le) rhatthe 
have Leet may inquire of the ſame Offences with the Sheriff's Torn, of which vide Tit. Sheriff's Torn, ; 
f 40s, Letter (C) 642, Cc. of the Perſons that owe Suit to it, Letter (B) 641.—May inquire of corrupt 
Victuals, as a common Nuiſance, though omitted in this Stature> 4 Inſt. 261.— That a Railer is 
1 preſentable there. Hob. 247. —80 of a Night walker. Poph. 208.— Of the Several Statutes 
et, or which impower this Court to inquire, &c. vide 2 Dan. 291.— That by the 31 Eliz. c. 5. They 
6. 13. may i: quire of Uſers of unlawful Games, or of any Art or Myſtery, not being brought up in 
1 u, but exerciſing a Trade contrary to 5 Eliz. c. 4. is hot within the Act, nor preſentable in the 
leet, Sid. 89. x Hed, 59. Nm 154-'S, . 8 
V e nn ets | 
ented, T The Stat. for Yiew of Frank Pledge. 
er with 
be eur 


No Man can be within two Leets at the ſame Time, and in the ſame 2 Hawk. 
mens WMI**{p<N ; therefore, he who reſides within the Precin®ts of a Leet, the F. C. 73. 
| Lord whereof doth duly hold his Court, cannot be compelled to come to und {eve 


2 


ee Superior Leet, for any Purpoſe which may as well be anſwered by his eee 
ie Mi Attendance at his own Leet; but if a private Leet be ſpecially granted *Page646 
granted or two or three Articles only, it ſeems that the Inhabitants muſt attend © _ 
hat no e Torn for all other Matters; alſo a Grand Leet may preſcribe to 


blige a certain Number of Inhabitants in every Town within its Pre- 

net, to appear at every ſuch Grand Leet, to inquire of ſuch Offences 

were omitted by the Inferior : Alſo if a Leet be ſeized into the King's 

ands, all Who owed Suit to it ought to come to the Torn, tc. alſo 

e Sheriff s Torn, as zu Overſeer of the Leet, is to inquire whether the 

Ithings be full, and may inquire of the Concealments of Offences in- 

urable in Leets. 2 1 . 

A Court-Leet ſhall be forfeited, not only by Acts of groſs Injuſtice, 2 Hawk. 
ut alſo by bare Omiſſions and Neglefts, eſpecially if often repeated, P. C. 23. 
id without Excuſe. ' | 5 e ö | ns 
The Caption of an Indictment in a Court-Leet, ad Cur Viſ. Franc' Pleg Salk, 198. 
n Cur” Baron”, c. is good, for the Words cum Cur' Baron thall be Ld Raym. 
kted ; for it ſhall, be intended that the Indictment was taken by that 638. 

urt, which alone hath the Colour of Authority to take it. ah | 


* 


: "00 a} T 14 Cc 0 U RI LEET. 


Salk. abo The not ſetting forth in the Caption, whether the Court was holden 
pl. wy _ Grant or Preſcription, is helped by the Multitude of Precedents, 


ed on the Quarter-Seffions.” 
| 7 ä : | | To 
* —— 7 era — utu. — — — 


Spelm. the Eſcheat of Earldoms and Baronies, the Tenants of ſuch 
Rem. 50. Earls and Barons were to hold from the King, and not being 


| 4 Inſt. 266. qualified to fir in the King's own Court, they compoſed a Court in each 

County, under the Array of the Sheriff, or the King's Bailiff; thoſe 
were the Pares of the County Court: And hence it is that ever ſince i: 

| {a) That bas been (2) held, that the Sheriff is no Judge, but only the Suitors. 

Sirors are ä | If: | * | 2 

Judges. 2 1nft. 226.— Though the Proceedings be upon a Juficies. 2 Inſt, 312. 6 Co. 31. b. 

Mod. 171. 12 Mod. 598. 2 Ld. Raym. 1310. „ F 35/8662 AN 


— 


2 Inſt 380. () This Court is no Court of (c) Record, therefore an Action of Ac- 
1 ogg count againſt a Receiver for 13s. and 4d. or other Sum under 40s. lics 
Stile of the not in the County Court; for being no Court of Record it cannot aſligy 
Court is Auditors. 5 7 1 65 | 16 
Curia s „ 1 6 
Prima Comitat” E. C. milit Vit Cam“ pradic tent apud B. e. 4 Inſt. 266. (e] Therefore 2 
Writ of falſe Judgment lies of a judgment there, and not a Writ of Error. 4 Inſt, 266.— But 
in a Rediſſeiſin the Sheriff 3 udge by the Statute of Merton, c. 3. Anda Writ of Er: 


0 » 


eth of his Judgment. à Inſt. 266. 


2 Inſt. 312. It is a Maxim of the Common Law, 9 Placita de catallis, debilis 


(Though Sc. (4) que ſunmam (e) 40s. attingunt vel exedunt ſecundum Legen 
founded © conſuetudinem Angliæ fine breve Regis placitari non debent. 
uponſeveral f 51 lr i 1 

Contracts, each o 
ſued for by ſeveral Plaints under 40s. 2 Inſt. 312. But for this vide 2 Rol. Ahr. 315. pl. 1.— 
the Plaintiff cgunts his Damages 402. though the Jury ſinds the Damages under 4. ſo that i 
Truth the Cauſe de Jure belonged to the Court, yet he ſhall not have Judgment. aloft. 342 


which were under 405. Vent. 65. (e) An intire Debt, cannot be divided a 
1 4 


Pages) But by Fufticies this Court may hold Plea of Goods, (/ Debts, 5 
A luſt. 312. of any Value, and the Proceſs therein is an Attachment of his Goods, of 
of but no Capias. : 5 „ | 

contractu, but not of Debts ex delicto, as upon the Statute of Tithes. Lev. 2 $3. dubitatur, 


2 Inſt, 312. 80 by Force of a Juſticies it may hold Plea of Treſpaſs vi & 212 


10 


But the Buſineſs. of the Leet hath declined many Years, and is devoly. 
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Or +nz COUNTY: C O U wr : 

la Replevin; by. Writ or Plaint upon the Statute! of Mari bridge, this 1 Inſt. 133, 
Court may hold-Þlea of Gdods and Chattels above the Value of 405; 314. 

My By the Statute of Chuceſter, made.6. E. 1. cap. 6..4 Sheriff ſhall plead _ 

« Pleas of Treſpaſs in their Counties, as accuſtomed, c. (b) but for 75) Se that 

« Maims and Wounds a Man fall have his Writ, as before hath been this Court 


ly- 6 fed; nie: .  AhathnoJu- 
| 1 e raed, d d © 8 IO 
ſuch Caſe ; Haus of a Battery without wounding or maiming. 2 Inſt; 312.— But it cannot hold 


plea of any Ireſpaſs vi et artzis, Co. Lit. 118. 2 Lev, 93. Mod. 21 5. 


And by the Statute of 12 Geo. 2. chp. 1:3./e#.7. © If any Perſon 

— « ſhall commence or defend any Action, or ſue out any Writ, Proceſs 

« or Summons, or carry on any Proceedings in the County Court, who — 

« ſhall not be admitted an Attorney or Solicitor according to the At of , , 

« 2 Geo. 2. cap. 23. he ſhall forfeit 201. with Coſts, to him who ſhalt 

« ſue, in any Court of Record.“ | N 
ſuch on 57 
being : 
each ; 
thoſe : 
nce 1! 


Of the Hundred Court. 
(e) THIS Court was, for. the Eaſe. of the Subject, by the King di- 2 full. 71. 
vided and derived from the County Court, and hath the (4) 4 18. 125 

| ? | Of the 


* ; 7 7 . 3 3 a 2 4 a „ 4 - | Wh 
s. lies fon of Counties into Hundreds, and of the Grants of Hundreds, vide 6 Co. 11. 9 Co. 25. 4 Co. 
aſſigu 33. Dyer 175. Rol. Rep. 118. Rayni. 360. Vent. 399. 3 Mod. 199. (4) And therefore , 


is no Court of Record. 4 Inſt. 26.— Cannot hold Plea of Debt or Treſpaſs, where the Debt 
or Damages amount to 407. Co. Lit. 118. Nor of Treſpaſs vi et armis, Co. Lit. 11. 


Although the Stile of this Court is Curia E. C. militis Hundredi ſui de 4 Inſt. 267. 
B. , Com Buck' tent' c. Coram A. B. Seneſchallo ibidem, yet the Suiturs 1 
ae judges. 5 . e | F 0} 

In ry e Court the Plea was laid to be coram Seneſchalls & Sec Paſch. 30. 
tatribus ; Serjeant Newdizate took an Exception to it, that it ſhould be Car. 2. Cie. 
laid to be held coram Seneſchallo fer SeFatores ; but Wyndham, Atkins and res | 
Seropgs thought ic well enough; but the Chief Juſtice con', and cited the 
Cafe of What and Wigges, 4 Co. 47. where the Coroner of the Hoſtel 
and the Coroner of the County took an Inditment, where it did not ap- 


ided an ; g og : 

had pear that the Sy ob killed within the Verge; and reſolved to be ill; 
o that 3 for that there the Record was intire, and it could not lie coram non Judice, 
ſt, 313- 4 to the Coroner of the Hoſtel, and ſo void and good as to the Coro- 


ner of the County; aud perhaps the Jury, in their finding, were princi- 
pally directed by the Coroner of the Hoſtel ; ſo it might be here, ſor 
bey in the Hundred Court may be ſwayed principally by what the Stew-: © | 
ad ſaid, Another Objection was, that the firſt Proceſs was an Ce] At- (e)That the 
nehment; but as the Defendant appeared, the Court ſaid that Fault was Court of 
ered ; ſo Judgment was affirmed. = 95 | ves, 1 

95 TS Bench Garly -, 
rants Attachments againſt Stewards of Hundred Courts, for granting Attachments agaizrt all 
ue Parties Goods, Salk. 201, pl. 4. | | | 

| | The 


400" 1 


1 63 11 HUNDRED- court: 
gest * The true Proceſs of this Court at Commgn Law'is a Diftringas, but 


tht er by Caſtom the Proceſs be (a) a Levari e afd ir is ſaid, thy 
4 my moſt Hundred Courts have this Cuſtom.” oh : 7 ' anc 
(a)An „„ yy to 1 
cution may be in the Hundred bi by Tl vai Faser; . 400 Wenn en the Books bene 2 | 
| Diſtr ingas,'they muſt be intended of a Zevari, for a Diſtreſs infinite would be cndleſs i in an Exe. 3 
FE - ention. 2 Lev. 81. 2 Keb. 117, 126. Vide Carth. 54. And for the Manner of ſetting 5 
+ forth a Judgment in this Court, vide alſo Carth. 53, 54 2 e 8 1 0 4 Lev. . ya 
1 Salk. 201. If a Jury i in an Hundred, or other loferior Court, will not agree on 81 
; pL z. their Verdict, the Way is, as in other Courts, to keep them without — 


Meat, Drink, Fi ire or Candle, till they agree; and the I may from Ame 
Time to Tine __ a AE nl _ do TE.” 


P 5 F 115 5 2X | 1 "+ EN : | a « g1 


15 inquir 
1 Of th the Court - Baron. :.- 
5 ; ; 5 © the W 
TN All 
1 4 Taft. 264. qu 18 Court is 65 incident to every > Mobo and had ſe) antiently Ire d- 


; 1 Ka 4 Conuzance of all Pleas of Land within the Manor, ſo that 10 _ 
8. Perſon within the Manor could apply to any other JuriſdiQton without f : 
(6 The it a Remifit Curiam from the Eord. ecutio 


toa Manor, diſtrai 
and was at firſt, oftituted for the Eaſe of the Tenants, for 1 Controverſies where the Debt 
or, Damage was under 405. at Home, &c, 4 Inſt, 268. Owen 35. Brownl. 175. Bulſt. 55, Paron « 
7. But at this Day is ro Court of Record, nor can it hold Plea of Debt or Treſpaſs, where the far the 
Debt or Damage amounts to 40s, Co. Lit. 118. 2 Inſt. 371. Nor of 1 reſpaſs - vi if armii, 
becauſe it carinot impoſe a Fine. Co. Lit 118. 4 Inſt. 31 1, 312. 


eur, 5 The Salons are 40 1 and the (e) Steward but as a Regiler 

1 3 

f 4 Co. 33. b. 4 Inſt, 268. S. P. (4 Though the Plea there is held upon a Writ of Right, 6 Co 

II. b. 12. a. 4 Inſt. 268. (e) And a Man cannot prefcribe to hold a Court. Baron before his 
Steward, but before Suitors. Cro. Jac. 583. adjudged, Mod. 173. Cro. Eliz. 792. Noy 20 
Godb. 49.—But perhaps may preſeribe to hold a Court beſore his Steward, but not a Court- 
Baron. Cra. Jac. 582. Leon. 316. Brownl. 21. Ney 20. a Jones 23. Godb. 68.—4 
Court-Baron being incident to a Manor of common 3 eannot be e for. Cro. Ela. 


15 n Noy 20. adjudged. - 
| The Stile of this Court is ( 7 Curia — E. 6. militis Maneri ſul 


| 2 Wir (having the Manor's Name written in the Margin) tent” tali de 
Lord Cole coram A. B. Seneſchallo ibidem, c. ; 
ſays, . he © 


hath ſcen Court Rolls in the Reign of Edw. 1. (having the Name of the Manors in the Mar 
gin) ſtyled thus, Aula ibidem tent tali die, — becauſe it was 1 80 in the Hall of the Marc 


Ll taſt. 268, | 
Co. Lit. This Court « cannot be holden out of the 3 ; but if a Man be Lord 
28. . of two or three Manors, and there be a Cuſtom to hold a Court at obe 


e e them all, fuck Courts are * * ä Thi 
4 | 


* 5 * 2 


r ru COURT- BARON. 

# This Court is of two Natures, the firſt is by Common Law, and called *Page6459 
the Freeman's Court, or Court-Baron ; and of this the Suitors are Judges, Co. Lit. 58. 
and the Steward 1s e and this may be kept from (a) three Weeks (a) No; 
to three Weeks: The ſecond is (6) a Cuſtomary Court, and concerns Co- The Court 
pyholders, of which the Lord, or his Steward, is Judge; as the firſt can- of Kinge 
not be without Freeholders, ſo this cannot be without Copyholders; a 1 
Court-Baron may be of this double Nature, and then the Roll contains formations 
Matter concerning both. __ oe. ; : againſt 
Stewards for oppreſſing the Tenants, by warning Courts-Baron every thtee Weeks, and diftrain- 
ing them to appear; or pay a certain Sum of Money, upon no Occaſions at all, but to extort _ 
Amercements from them. (5) For this vide 4 Co. 25. Gro. Car. 366. Jones 342. 15 


a 1 n of Pe en L | | 4 : 
By Magna Charta, (c) cap. 24. A Precipe in Capite is not to be (e For the 
„granted, whereby any Freeman may loſe his Court.“ | \ _ Expoſition 


thereof, vide 
By 52 H. 3. cap. 22. (4) © No Man ſhall cauſe his Freeholders to (% The 


« ſwear (e) againſt their Will, for that ought not to be done without the King bound 
« King's (f } Commandment. is | 2 
ourt - 


Baron, Hundred or County Court. 2 Inſt. 143. (e) Intended between Party and Party, for to 

inquire for the Lord of all the Articles belonging to the Court - Baron or Hundred, they may be 
ſaorn. 2 Inſt, 142, For which Articles vide Statute 4 Edw. intitled Extenta Manerii. {(f} 
In a Writ of Right Patent, wherein Plea is held of Frechold, the Court may give an Oath, for 


the Writ is Mandatum Regis, 2 Inſt. 143. 


All Pleas in a Court Baron, of common Right, and by Courſe of Law, 4 lift. r 43. 
are determinable by Wager of Law ; but by Preſcription they may be de- 
termined by Jury. ED N 

If a Man recovers in a Court-Baron, they have not Power to make Ex- 4 H. 6, 17. 
ecution to the Plaintiff of the Goods of the Defendant ; but they may 2 All. 72. 


ditrain him, and retain the Diſtreſs till Satisfaction. 5 _—_ Abr. 

Bs RE 4 i ö Bro. Court - 
Paron 6. S. C. But a Quere made, for it is uſual for the Suitofs, aſſigned by the Steward, to 
tar the Sums, and then to award a Levart Facias. Quare, If by Cuſtom, or Common Law? 
dee 12 Mod. 124.— By Brownl. 81: Upon a Levari out of a Court-Baron, Goods cannot be 
fold without a Cuſtom to (ell, Oc. & Fide Noy 17. Wy $29 l 


If in a Court-Baron the Defendant appears not upon the Diſtreſs, yet Yelv 194- 
the Goods diftrained' are hot forfeited, nor can be ſold by the Bailiff, for Gemer/u/ 
the Diſtreſs is but in Nature of a Pledge'; and though by the Courſe of and Med- 
the Common Law, where a Man is attached by his Goods, and appears 1 9 
not, they are forfeited ; yet in a Court-Baron no (g) Attachment lies, Cs Jac, 
but a Diſtreſs infinite only. TE | £2 255. Bulft. 
| | N 52. 8. C. 
atudged. /) The Proceſs in a Court-Baron is Summons, Attachment, and Diſtreſs infinite, 
2 Rol. Rep, 493+ vide Bulſt. 5 3. | Sh | | 


— 
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_ cient Re- ſending Ships to Sea, &c. and as they were inſtituted for the Defence 


Ports, vide 


| aluſt % There are ſeveral Courts within the Cinque Poris; one before the 


Sid 166 There is a Court of Chancery in the Cinque Ports, but no Origins 
(ad) Sid. 35 6. 


c + Inſt, Ih The Lord Warden hath two Jur;ſdiQions, 1. The ( ) Authority of 


27 H. 8.0.4. 28 H. 8. c. 18. 5 Eliz. c. 5. 11 & 12. 3. c. 7+ vide 2 Jon. 66, 67. Chan. Ca. 3% 


© . » always _« ſhall not hold Plea of a Foreign County within the Caſtle Gate, except 
Warden cf . 


A lnſt. $56, © of their Charter for their old Franchiſes, confirmed by Magna Charta.” 
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{a} Fot an- 


touching vileges granted them, in- reſpect of their neceſſary Attendance in thoſe 
the Cinque Ports. 1 5 *Cö̃ 35 = | 


as Juſtices of the Peace, Cro. Car. 253. | 


) 


e this Confirmation does not extend to Pleas of the Crown, with which they intermeddl: 


Ear aby Conſtable of the Caſtle of Dover ; others within the Ports themſelves, 
Twiſden, 7 before the Mayors and Jurats; (c) another which is called Curia Quingue 
that no Bo; Furtuum apud Shepway: © TR Dr 
dy knows JJV 
Where this Court is. 


fer Curiam:, Wries iſſue therice, but it ſerves only to decide (4) Matters of Equity. 


It is ſaid the great Uſe or their Chancery is to relie ye againſt Errocs in Proceedings 0 Law, which 
they uſed to indorſe upon the Bill. i e | 


# 


(e Exempt an Admiral, to hold Plea by Bill concerning the Guard of the Caſtle, 


from the He, according to the Courſe of the Common Law. 
Admiralty \ | | 


of England ; which Juriſdiction is faved to him in ſeveral Acts of Parliament, as 2 H. 5. Itat. i. c. 


eis hy 28 Edles. 1. cap. 7. „ The (f) Conftable of the Caſtle of Dor 


8 it touch the Keeping of the Caſtle ; nor diſtrain the Inhabitants of the 
3 Cinque Ports, other where or otherwiſe than they ought after the Form 


e Baee The Mayors and Jurats of the ſeveral Cinque Ports have Power to hold 
"Lag pod Plea, Sc. and (g) upon their Judgment ho Writ of Error lies in B. R. but 
A Inſt. 42 4. they are examinable by Bill in Nature of a Writ of Error, coram Domim 
1 P. Cuſtode ſeu Guardians Quinque Portuum apud Curiam ſuam de Shepway- 

g Secu 5 | | 

1 the Judgment of the Court of Shep ri. Sid. 356. Per Troiſden; and ſo are the Boch 
which ſpeak of a Writ of Error to the Cinque Ports to be intended. - 


t 


riginal 
ity. 
which 


rity of 
Caſtle, 


t. 1. C. 6. 
a. 305. 


Devi 
except 
of the 
Ce Form 
"harta.” 
to hold 
K. but 
Domim 


a 


he Bock 


The 


| Yao minus lieth thitber. Hard. 475. 


N , i NY 
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COURTS or ru CENQ UE PORTS. 


* The Juriſdiction of the Cinque Ports is general, as well as to'(&) hs 64. 
perſonal as (6) reaFand\mixed Actions. e 16 98 £ 55 5 366 

> ood Yet mot Eʒ˙ů!ůÜu d 8 Z 
wiſe in Debt or Treſpaſs tranſitory, Cro. Eliz. 910.—Where a Stranger comes within the Cinque 
ports, and does a tranſitory Treſpaſs, and aſter goes ont of their Juriſdiction, he to whom the 
Treſpaſs was done may have an Action at Common Law, elſe he would be without Remedy; for 
they can call none in who are out of their JuriſdiQtion, and the Privileges were granted for the Faſe 
aud Benefit, and not the Prejudice, of the Inhabitants, Telv. 12. 2 Inſt. 555. (/ And they 
Fold Plea of Freehold by Plaint. Sid. 166. But a Judgment in B R. for Lands there ſhall bind 


for ever, though ſuch Judgment for Lands in Wales, or a County Palatine, is merely void. 2 Iuſt. 


857 4 Inſt. 223. Bro. Cingue Ports 24.— That they cannot plead to the Juriſdiction of the Court 


of Weftminſler,” but muſt demand Conuzance. 4 Inſt. 224.—Alſo if an Ejectment on a ſeigned 


Leaſe be brought of Lands within the Cinque Ports, the Courts of W:ftminfler will not allow the 


Tenant of the Lands, on his Prayer, to be made Defendant, to plead to the Juriſdiction of theſe 


Courts, but will tie him ſtrictly to the Rules of conſeſſing Leaſe, Entry, and Ouſter, and pleading 
Not guilty; this is not like the Caſe of Antient Denieſne, where a Recovery in the Cqurtaabovs. 


makes the Lands Frankfee for evef f. 


2 9 3 1 4 * 1 LS : * 1 1 A 


* * 3 * 
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+ L. If it is not the ſame with reſpect to Wales, Ger. 


„ 


2 WS 
"RE * _ N — — a 
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If a Man is murdered in any of the Cinque Ports, his Wife may ha ve an 2 Inſt, 557. 
Appeal againſt the Murderer, (c) dire ted to the Sheriff of the County, 8 2 
and he ſhall execute the Writ (4) within the Cinque Ports, for the Con- 3 ra 
fable hath no Juriſdiction to hold Plea thereof. pe, and 

7 5 — : : e — ai 3 
Cro, Eliz. 694. S. C. adjudged. (e) Becauſe the King in a Manner is concerned; for if the Plain- 
tiff is nonſuit, the Defendant ſhall be arraigned at his Suit. Velv. 13. Cro. Eliz. 91. (% Yet 
per Yelv, 13, per Poph. If the Defendant at all Times aſter continued within the Cinque Ports, 
lo that he might be proceeded againſt there, no Appeal would lie elſewhere. 


& = 
3X. 


Soif the Defendant is in Cuftadia Mareſchalli, the Appeal may be againſt 2 Inft. 357. 
him by Bill. 5 J oo TI TRE, 
Content Corea SE 233 

If a Man hath judgment in any of the King's Coutts, and the Deſen- 


8 


dant hath no Lands or Goods but in the Cinque Ports, the Plaintiff may lag. f. 


(e, The Re- 


have (e) a Writ to the Lord Warden to make Execution. cord muſt 


be certified * 


into Chancery, and from thenee by Mittimus to the Lotd Warden to make Execution, And, 28. 
3 Leod, 3. W. Bendl. 6. „ 


If a Man is imptiſoned at Dever by the Lord Warden, an ) Habeas Cro. Jac. + 
(s) Corpus (hb). may iſſue to the Lord Warden, Sc. for the Privilege, he 5 
that the King's Writ runs not, muſt be intended between (i) Party and 35 C. 2 
Party, for there can be no ſuch Privilege againſt the King. 4. judged. 

ee ee eee 
Doug. 213, 76%. Where a Prohibition, Mandumu Me. Cro. Car. 343. Palm. 35. Sid. 35g. 
4 inſt. 223. 2 Lev. 86+ 3 Keb. 598. | 
1 Hawk, P. C. 286, 287. (z Ad faciendum & recipiendum; but if ad Reſpondendim à private Pexſon, 
Mod. 20. 8 Mod. 22. 12 Mod. 666. | | 
farce ever been known that a Prohibition or Habeas Corpus went to the Cinque Ports f. ( A. 


i 


eee 
* FO 1 nt — — 
W . 1 27 * . 3 os iy XX, » | 7 = "4" + : f 2 1 by” x 2 ; Wor $77 W % 2 "45 "$36 WF; 7 
; : L424 G3 as 3 ak o n $ > — x 
„ n |; a ine In the Cindue Ports? n; 
Can thete be a Doubt, as to thoſe Writs running in the Cinque Port? 


1 


The (4) Lord Warden is the immediate Officer of the Court, and (7 . 
Writs thall be directed to him () as in all real Actions, Sc. for Land + ins. 66). 
within the-Svre Phot. d ite 0:9 be cd I Inſt. 223. 
eee ee eee ee e g | By S. p. Ade 
: ; 282 . 7 +83 2 . N 8 Conſtable 
r Keeper of Dover-Caſile is alſo Warden of the Cinque Ports, andthe Writs directed to him are Rex, 
A Conflabulario Caftiri ſuo de Never & Cufladi Quingue Portunm, Wc, 


ut, I 


Jo Ly 


Yy | 


* 


Hard. 4 3. — Where a Certivrari, vide Rol, Abr. 395. 


wh 2 Inſt. 556. 4 Inſt. 223. 
1 _ Writs of Appeal muſt be directed to the Sheriff, Cro, Eliz. 604. Becauſe the King is in a 


Manner 


. 


(5% But Sid. 166. it was ſaid by ſome, that it had 


* 


den, Re- Demon fire, where the Ore or Mine of which' it is made chiefly abounds, 


eie Dyke 2 . & M cape 7. « Whereas the late Lord Wardens claim 


two ancient Towns, and their Members, whom they ought toi ele to 


n If a Murder is committed at Sandwich; and an Appeal brought by 


Parts-can- © 


? + 4 k 
* 
X +» 


e 24s, THESE Count were (3) inflicuted for the Conveniency of Timer, 


| Jiament -thofe Places. 


the Statinaries, und ſor'an Expoſition of tlie Charter of E. 1. and the Statute 5o E. z. which gave 


845 & vide 16 Car. 1. c. 15. by which their Privileges are declared and circumſcribed. 


' ditment. beſore Juſtices of Peace within the Cinque Ports, a Certiorars may be immediate) 
. directed to them; ſor they proceed by Virtue of their Commiſſion, and not thei ancient Ch 


. co URT 8 or 15 2 0 INQUE PO RT 8. by 


„ a Right of Nomination of one Perſon to each of the Cinque Ports, the 


s ſerve in Parliament; it is declared and enacted, | Ak duch Nomina. 
tions were and are againſt Law, and void.“ | Nomi 


4 


* 


Cro. Eliz. Otiginal in B. R. directed to the Sheriff of the County of Kent, who 
g30- 8. C. brings ® in the Defendant, who pleads that Sandvie/s Part of the Cingus 


- 


2 ae allowed, (a) chere would be a Failure of Juſtice. 


Weges the Writ, this is a bad Plea ; for the Defendant having dane the Murder 


[ 
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OF the Courts of the Stabtartes 


Ter an- 1 that they might be encouraged in the making of Tin, one of the 
cient Obar - Staple Commodities of the Kingdom; and therefore in Cornwall and 


2 and the Workers herein were allowed the Privilege of fuing and being ſued i 


Privileges to the Tinners, vide 4 Inſt. 23%. 12 Co. 10, 11. Plow. 347. Rol. Abr. 547 


2 "he. N © 
"2 2 D 1 by 2 2 2 * 2 — 


* 
= _— . wes, f g N * * EY 
* 


Manger concerned. Vd, Yelv. 13. Cro. Eliz. 971. 2 Inſt. 66). () But if there be a0 


ters, c. Cro. Car.. 253, 284. but for this vide Rol. Abr. 393. 


3 R 
? 0 


1 
* 


— * 


Os int COURTS or Tur STANNARIES.. = 
The Juriſdiction of the (c) Court is guided by ſpecial Laws, by Cabs. 4 Taft. 229, 


2 — toms, and by Preſcription T'ime out of Mind. Tt (c) Fer the 

tile of the 

G to Court, vide y Inſt. 299. —And that the Lord Warden hath e of all the Tin in Cora- 

w. wall and Devon. 4 Inſt. 229. | | 

br by No Writ of Error lies upon (4) any Judgm ent in t * Courts ; but the 4 Tait. 236. - 

who Party grieved muſt be relieved by Appeal in eh egrees, firſt to the (4) For any 

10que Steward of the Stannary Court; where the Matter lies; then to the Under Matters 

ent.of Warden of the Stannaries ; and from him to the Lord Warden of the ſame — 1 

mg Stannaries; and for Want of f Juſtice there, to the Prince's Privy Countil. ries r 3 

wiſe upon a 

judgment there given 3 collateral Matters. 3 Bulſt. 28 3. © Ber Cole, Ch. Juſtice, rid to 
tive been ſo reſolved upon a Conference by all the Judges; as is to St ſeen recorded in nba 

þ, 910; in the Petit-Bag Obey, Q Ow. 8. Sid. 2 33- & 

lurder Blowers, and all hes 1 and Workers, vübvut tread or ha "4 

Com- nin, in and about the Stannaries in Cornwall and Devon, have the Privi- 4 tt yr 

to the lg of the IDS er. the Time they work there. by all tba 

deen 2 88 4 Judges. 


piu 2 Rel. Rep. 44. and the. Stature 16 Car. 1. c. 18. 


* All Metin coneerning the Stannaries, or depending. thereupon, ate to Pages 4 

te heard and determined (e) recordiog to the Cuſtom of the ſame Time _ 

oat of Mind uſed. =_ ib $66” > 
| ' reſolved by 

all the 1 (+) But vide Cts. Cat. 333. Coup. 424- 


Tranſitofy Actions between Timer and Tinner, or Worker and Worker; 4.08, 231. 
8 concerning the Stannaries, nor arifing therein, if the Defen- Af n yeany 


tant be found: within the Srannaries, may be brought in theſe- Courts, or 5 Wh 


u Common Law. 

But if one Party only be a Tine or Worker, ſuch Tranfit itory Actions 1 
vhich concern not the Stannaries, nor ariſe therein, cannot be brought Refolve' 5 
there, and in ſach Caſe the Defendant by the Cuſtom and Uſage of that N the 
Court may plead to the a and ( 7) ought hot to de atreſted PE Rol. 
ic a md to {wear it, or redeundo. | _ — 3. 


7 it = bald by the Chief Aer that after Fey Oath taken they wit for 30. enter the Plain . 
Tinner. | 


There ie to be ho bart in ate Courts ber want of Form, 5 1252 2.31; 


diere bat for Matter of Subſtance only. bins 5 by all _ | 
of the Judges. 
11 und They have no JuriſgiQion of ,. £4 why bea! Adlon enten d out of the Ing. Sens 
ed dannaries, and (A) Matters of Li Member and Plea of Ladd ate ex- Reſolved Z 
ſued i Feeſsly excepted out of their Charters. . fg | , 9 the 
udges. 


J A 
) That the plaintiff 35 ſhe w that he was a Staines; ans that the Court was held within the 
ſuildickion of the Stannaries. Fareſl. 103. (4) They have no Court of Equity, and there- 


1 ſore a Suit in an R relating to ee &c. Proper here 2 Vern, 483, 484 f. 
. ; — n 9 ; EM 8 | | | - K — % 
1 : ll 3%;— ]ð] 8 „ 4 Hs ' 

7 See a wal oa Treatiſe, on the Laws, tec. of the Stanharies, intituled 46 Laws of . 
Ea Mannaries of Cornwall, made at the Convocation or Parliament of Fe at Taro, Sept. 13s 
ay Cr es. 2. © Publiſhed by Order of the Oeder, 
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FY Reg. Y the (a) Common Law the King uſed to grant Commiſſions for in- 
12.7.F.N,B. quiring into the Want of Reparations of Sea Walls, Ditches, Gut- 


113. ters, Se wers, We oa 27 1 2 wes | 
7 276 But as theſe Matters are now to be regulated according to (+) ſeveral 


= 2 Acts of Parliament, it will be neceſſary to ſet down the Purport of ſuch 
Ch as are moſtly in Uſe ar this Day. 


egit, 23. ffn ng rg 
for which vid: 2 Inſt. 29, 30. 26 E. 3. c. 4. 48 E. 3. c. 2. 1 H. 4. c. 12. &H,6,c,g 9 Hl. 
6. e. 5. 18 H. G. c. 10. 23 H. 6. c. 9, 12 E. 4. c. 6. 4 H. 7. c. 1. 6 H. 8. & 10. See 12 


Ĩbe chief Statute relating hereto, is 23 H. B. cap. 5. which ordains that 

9 pages the Lord Chancellor, Treaſurer, the two Ch. Juſtices fox the Time being, 
4 15 5 254 or any three of them, whereof the Lord Chancellor to be one, ſhall, 2s 

— 1 5% Often as Need be, direct Commiſſions, and appoint Commiſſioners ; the 

' at large, Form of which Commiſſion is ſet forth in the Statute, which fully de- 
made per - clares the Duty and Authority of the ſaid Commiſſioners, vis. That they 
val by 3 do inquire By the Oaths of the honeſt and lawful Men, Ec. through 
4E. 6.0. wiſe Default the Hurts and Damages have happened, Ee. and who 


Hop mw hath, or holdeth'any Lands or Tenements, Oe. or hath, or may have 
11. Ah any Hurt, Loſs, or Diſadvantage, &c. and all thefe Perſons, and every AR 
Statute. to of them to tax, &c. and to make and ordain Statutes, Ordinances, Oc. ſeve 
extend to after the Laws and Cuſtoms. of Rumney Marſſt in the County of Kent, o Lan 
Glamorgan, otherwiſe after their own Wiſdoms and Difcretions Wa 
W's, Ihe 25 H. 8. cap. 10. enaQs,. * That no Perſon ſhall be compelled ic ae 
 25-H: 8. „ take upon him the. Execution of any ſuch Commitfion, unleſs he be a gon 
| ©. 1. „ Dyeeller in the County wherein he is appointed Commiſſioner ; alſo tha 7 
| every Perſon refuſing to take the Oath of Commiſſioner, as appointed chan 
dy 23 H. 8-2ap..5; thall, as often as ſuch Refufal ſhall be certißed int ther 
C h oo nn Fe op nec 
2 AE. 6% Ihe 3& 4 E. 6. cap. 6. dire cks in what Manner the King's Land they 

* „ „ ſhall be liable, and taxed by rhe Commiſſioners, and his Tenants dil 
e charged and indemniſied in their Payments of ſuch Taxes, and that li 
e exery ſuch Commiſſion ſhall be in Force for five. Years from the Teſt RE 
c tt earns 16 009nten> + RE ow 
13 Eliz, c. By the 13 Elis. cap. g. all Commiſſions of Sewers ſhall continue! aug 
„ Force for 10 Years after the Dare thereof, unleſs they be repealed by fron 
dae Commiſſion or Superſedeas 7 alſo by this Starute all Laws, Ord! 1 
„„ nances, and Conftitutions duly made, according to the Statute 23 H. prop 
13 cap. F. and written in Parchment, indented under the Seals of the Com and 
| “ miſſioners, or fix of them (whereof one Part ſhall remain with the Cler Mg; 
of the Commiſſion, and the other in ſuch Place as the Commiſſioners © diſtr 
& fix of them ſhall appoint,) ſhalt without any Certificate to be made int J. S 
the Chancery, and without the King's Aſſent, continue in Force, 17 | 

1 : Ld | RT « withſta3C!n! 


< yithſtanding- any Determination of ſuch Commiſſion by Superſedeat, 

s until the ſame Laws, Ordinances, and Conſtitutions ſhall be altered, re- 

« pealed, or made void by Commiſſioners afterwards aſſigned ;. alſo by 

« this Act there ſhall be no Certificate or Return of the Commiſſion, or _ 

« of any of their Laws, Ordinances, or Doings dy virtue thereof.“ 2 

"4 By 3 Fac. 1: cap. 14. all Walls, Ditches, Banks, Gutters, Sewers, 3 Jac, . 

« Gates, Cauſways, Bridges, Streams, and Water-Courſes within two e. 14. & 

« Miles of London, having their. Fall into Thames, thall be ſubje& to the vid 7 Ann. 

« Commiſſion of Sewers, and to all Statutes made for Sewers, and to all 5 > 

« Penalties in the Taid*Statutes contained.” - | - „ 1 
„ 1 5 „„ WE | 

Mayor of London to appoint Commiſſioners. 


By the 7 Anm cap. 10. reciting the Power of the Commiſſioners by for- Ann. e.. 
in- mer Statutes, as to ſelling the Lands of thoſe who refuſed to. pay the Taxes f 
uc and Proportions with Which they were charged, and that 7 — Laws did 
| not extend to Copyhold Lands, it is enacted, That the Commiſſioners ſhall 
ra} have the like Power as to Copyhald Lands, and*that the Lords of ſuch 
uch Copyholds ſhall admit the Vendees, &c. Alſo hy this AR it is enacted, that 
| it may be lawful for the Commiſſioners by Warrant to authorize any Perſon 
to levy the Sums of Money aſſeſſed upon the Lands, &c, by Diſtreſs and 
H. Sale of the Goods of the Party en returning the Overplus. | 
e128 Notwithſtanding the ample Powers by the above-mentioned 'Statutes 4 Inſt. 276. 
given to the Commiſſioners of Sewers, yet are their Proceedings ftill exa- 
minable in the Courts above, and accordingly we. find Teveral Reſolutions _ 


that in which their Proceedings and Sentences have been controuled by the 

eing, Courts at Weſtminſter. =} 5 | 

|, 25 As where the Commiſſioners, on the finding of a Jury that J. S. had « Co. 99. b. 
the ſeven Acres of Land next adjoining to a Bank on the River Thames, and Reet's Caſe. 
de- that the Occupiers ef thoſe ſeven Acres uſed to repair, but that there 

they were beſides 800 Acres within the ſame Level liable to be ſurrounded, 

ough * having taxed each of the ſeven Acres at 8s. it was held ; 1/7, That the *Page65s | 
who finding that the Occupiers of theſe ſeven Acres uſed to repair, Was not ma- a6 
have terial, becauſe that ſuch Occupiersmight have been Tenants at Will, whoſe 

very Acts could not bind him who had the Inheritance. 2dly, That tho” theſe 

Oc. ſeven Acres lay next the Bank, yet ought the Commiſſioners to tax all thoſe 


Lands which were in Danger of being damnified by the overflowing of the 
Waters, and con ſequently received Benefit by the .Repairs.; for tho' they 123 8 
are to abt (a) according to their Diſcretion, yet ſuch Diſcretion muſt be (a) Hard. : 
governed and directed by the Rules of Law and Reaſon. * HERNE: #2? 

The Commiſſioners of Sewers cannot make any (| new Inventions to ($) Yide 18 
charge the People; (e) but if there were an old Wall, they may build ano- 2 
ther (if that. be decayed) on the Inſide, or ſome ſmall Way diſtant, if it be Moor oY | 
neceſſary, and may compel them that repaired the former to repair it if Sid. 145, 
they have no Damage by the Remove, | | | 1e) 2 Keb. 


129. 


If one be bound by Preſcription to repair a Bank, which by ſudden Vio- 1 1 39. 
lence, and without the Default of him who is ſo bound to repair, is thrown c 415 2 
down, the Commiſſioners are not to charge him only with the Repair, but ee P. 
ought to tax all others according to the Advantages accruing to them 
from ſuch Repairs. | | 5 | 

The Commiſſioners of Sewers cannot tax a whole Townſhip, but muſt 2 Bulſt. 197: 
proportion each Man's Share according to the _— of his Land, Cc. Cro. Jac. 
and therefore where the Commiſſioners aſſeſſed a Fine on the Village of D. 336. Rug P. 
and by their Warrant ordered it to be levied on F. S. whoſe Cattle being 3 2 e 
diſtrained. he brought his Action, and had Judgment; afterwards the ſaid 
J. h. reſuſing to releaſe the Judgment, he was committed by the CR 

h es | _ Uonersg 


7 5 


Or Taz COURT or COMMISSIONERS or SEWERS, 
fioners ; but upon Complaint thereof the Court of 8 Bench commit. 
ted and fined the Commiſſioners, and held that by ſuch roceedings after 

a Judgment at Law, they were guilty of a Premunire. - 
Sid. 145. It has been holdeg that, tho' the Commiſſioners of Sewers are not a 
| Court of Record, and may thus commit for a Contempt; yet that muſt be 
7 underſtood of a Contempt in the Face of their Court, and not to impriſon 
2 © Perſon far diſobeying their Orders. | 
T Lev. 288. There was a Complaint of the Inhabitants of Whitechappet at the Coun. 
28 95 cil-Board, that the Commiſſioners of Sewers had taxed the ſaid Inhabi 
ilicners tante for Repair of a Sewer in Wapping, whereas they were not within 
of Sewers the Level; thereupon the Cquncil ordered a Certiorari out of B. R. and 
for White- that the Matter in Queſtion ſhould be tried there; which was accordingy 
"chappel. done, and the Certiorari delivered; notwithſtanding which they iſſued out 
1 5 their Warrants for putting the Orders in Execution, and the Officers re. 
Mod. - fuſing to execute the ſame were fined 101. a Man ; thereupon a ſecond 
2 Keb. 635, Certiorariwas delivered to return all Proceedings and all Orders, &. con- 
S. C. cerning the ſame; this being alſo diſobeyed, and new Orders made for 
Salk. 148. fining ſome of their Officers for their Contempt ; whereupon they appear- 
3 1 ed, and rho' they alledged the G of Council in What they did, yet 
* vim they were committed for the Contempt; the next Day the Return was 
brought intq Court, and upon the ſeveral Certiorari's the Returns were 
ſeveral, which the Court diſallowed, and ordered them ta return all their 
Proceedings upon the Return of the firſt Writ, and to return upon the 
laſt, that ante adventum brevis they had returned the whole Matter, 
which was accordingly done and filed; and after they continued a Week 
in Priſon without Bail, they were fined 40 Marks a- piece, and diſcharged, 
and the Matter ordered to be tried at the B. R. It was here moved in 
Behalf of ſome of the Commiſſioners, that theſe Orders, whereby the Con- 
- tempt of the Commiſſioners appeared, tho? they were returned, might not 
be filed upon a Clauſe in 13 Eliz. cap. 9. which excuſes them from re- 
turning their Orders, and exempts them from Penalties ; but it was re- 
ſol ved that that, and other Proviſoes in the ſame Statute, did only extend 
to the Court of Chancery, to abridge the Power which the Court of 
| | Chancery had over the ſaid Commiſſioners, and the Orders by 23 U. 8. 
#Page656 cap. 5- and that it did not at all (a) reſtrain thg Court of B. R. from 
(a) That Proceeding by Certiorari. „ PE 
the Com- B | 65 5 | 
miſſioners of Cambridge Fenns, by 15 Car. 2. c. 17. have an abſolute Juriſdiction, and are not to 
eturn their Proceedings on a Certiorgri ; bur if they obſerve not the Statute, their Proceedings 
will be void, & coram non Fudice, nt the Parties may examine the ſme by an Action at Law. 
Sid. "296, See Stra. 60g. Forteſe. 374 e c 


Sid. 78. Tf it be found before Commiſſioners of Sewers, that ſuch a one ought to 
| bers Cafe repair a Bank, and he removes the Proceedings into B. R. the Court will 
4 7: neither _ the Inquiſition, nor grant a new Trial, unleſs he, who 1 
found to be the Perſon that ought to repair, will firſt repair the Bank; after 

7 which, if it be otherwiſe found, they will order him to be reimburſed. 
_—__ There is a Rule in the Court of King's Bench, that no Order of Com- 
bale amy, miſſioners of Sewers ought to be filed without Notice given to the Parte 
pl. 6. concerned; alſo it is every D:y's Practice of that Court, before it will 
7 ſuffer the Return of a Certiorari for the Removal of the Orders of fuch 
Commiſſioners to be filed, to hear Aﬀidavits concerning the Facts whereon 

they are grounded; and if the Matter ſhall ſtill appear doubtful, to dire 

ihe Trial of feigned Iſſues, and either to file the Return, or ſuperſede the 

64 Certiorari, and grant a Procedendo, as ſhall appear to be moſt reaſonadic 
(4) 2 Keb. for the Trial of ſuch Iſſues, and to give (5) Coſts againſt the Proſecutor 
390. of the Certiorari, if it appears to have begp groundleſs. 1 


* 
1 
. 


Or rug COR T o COMMISSIONERS or SEWERS. | 


An Order of Sewers was made for le vying 94. per Acre on x 312 Acores, a Stra. 1125. 
to be paid to the Clerk, to be applied towards defraying of Charges in and 
about the Execution of the Commiſſion, which was confirmed by the Court 
of King's Bench. | bs CT e | 

ObjeRions to Orders of the Commiſſioners of Sewers, removed into astra. 1263. 
the Court of King's Bench, muſt be argued before they are filed. * | 8 


Iſſues ſet by a Judgment of the Commiſſioners, may be diſcharged on Motion, though a Ce a- 
7ari would not lie priginally to remove their Order. Rex v. Biſbop. in Sc. P. 1720. Bunh. 61, 


* 


3 


3 


Court of Pipowders. 


TAHIS Court is incident to every Fair and (r) Market, and is called © _ | 
Curia Pedis Pulweriſati (d); becauſe for Contracts or Injuries (<) lacidews | 


done corey the Fair or Market, Juſtice thall be done as ſpeedily as i 25 
the Duſt can fall frgm the Foot. —- Welles air, 
4 Inſt. 272. 


Kelw. 99- Brownl. 176. Bulft. 55, Oro. Elig. 57 g-——That there may be a Court gf Pipowders | 
by Cuſtom without Fair or Market, and a Market without an Owner. 4 Inſt. 2732. (4) Mirror 


caps J. ſect. 3. BraR. bb. 3. fol. 334. 4 loſt, 272 


k is a Court of Record, of which the Steward is Judge, there being na , inſt. 25a. 
Sultors. 1 8 55 6 Co. 12. 
3 85 INE . . 7 2 Bulſt. 23» 
Its JuriſdiQion confifts herein, that the (e) Contract or ( Cauſe o 
Aetion be in the ſame Time of the ſame Fair or Market, and not before, Cg 2 c 
or in former; it myſt be for ſome Matter concerning the ſame Fair or 5% Pie af 
Market, done, complained on, heard and determined the (g/ ſame Day Obligations 
within the Precinct of the ſame Fair or Market. DE for this 
| : þ | | CO 
dined for Thin ting within the Fair, Rol. Abr. «45 Moor 8 30. Cro, Jac, 313. 2 Bulft, 21. 
(f) If one Gs Long who trades in the Market, _ Thing which concerns his Trade, as. 
by diſparaging his Goods, which he expoſes to Sale there, an Action lies; ſecus if the Words do 
not concern any Thing touching the Market, 10 Co. 73. Hall and Forces adjudged. Cro. kliz. 
773. Moor 623. 8. C.adjudged. 4 Inſt. 272. Rol. Abr. 544. 8. C. cited, g) The Proceedings 
ing de Hora in Horam. 2 Inſt. 272.— This Court continues during the Time of the Fair, 
and no longer, 2 Bulſt. 23,——]t may be adjourned from Market to Market, Keilw. 99 


The Coatinuanee may be catered by an Alem Dies, . Moor 459 


- 


* By the 17 E. 4. cap. 2. reciting, that divers Perfons coming to Fairs be 1 i 


gievouſly ve xed and troubled in the Court of Pipowders, by feigned Ac- 7 8 
lions, and alſo by Actions of Debt, Treſpaſſes, Feats and Contracts made K. 3. cap. 6, 
and committed out of the Time of the ſaid Fair, or the Juriſdiction of te 
lame, contrary to T7 and good Conſcience, c. it B enaQted, © That EI 
no Miniſter of any ſuch Court of Pipowders ſhall hold any Plea ( with- (80 8 


cord, 4 Inſt if the Defendant will inſiſt upon it, yet it ſhall not be made Part of the Re- 
MY. : 8 | "x Mb | 
55 „% gut 


C00 873 or P1p0WDERs: 


(i) Vet this out . Oath made by the Plaintiff or his Attorney, chat the c 
NY} or other Feats contained in the Deolaration, was made within the 25 
ee hut? and within the Time of the F air, and within the n 1050 bounds 
' notwith- of the faid Fat air. 
5 . Nanding he r E 
aN plead to the Juriſaj@ion'of the can. 4 Inſt. 770 3 „ l 27. * N 


_— — = N 5 * by - 8 
* : 5 5 q #4 - 1 4 þ 
F o 
. 5 by 21 g 5 \ ? 


ſ 


of the Courts 3 in London. 


4 Toft. 247- HERE ar are 9 Courts within the City of. . wb « exer- 
; $ ciſe a Juriſdiction according to their own ſtated Rules and Forms, 
bnt yet are ſubje& to the Controul and Correction of the King's Courts 
at Weſtminſter whenever W er their eee the Wiel of 

my are, 


* 


1. - The Court of a7 | 


b 247. This i is "his () higheſt and moſt ancient Court of Record Wikia the City 


c)MyLord of London, and is always held at Guild-hal!, before the Lord Mayor and 
oy ſays, it Sheriffs of London for the Time being ; but when any Matter is to be ar- 
2 05 „ gued and determined in this Court, the Recorder fits as Judge with the 


Foxon Lord Mayor and Sheriffs, and gives Rules and Judgments therein. 


Words Hur, | 

which ſignifies a Houſe, Dbing, Thing, that i is, the Houſe of Cauſes or Things. 4 Inſt, 247,—— 
But by Forteſe. Pref, to Monarchy $9. it is a pure Saxon Word, ſignifying any nenn 
in . and therefore opplicd to the Supreme Court of the City of London. 


4nft. 247. This Court hath Juriſdiction of (d) all Pleas Real, Perſonal and Mun; ; 
% in this and for this Purpoſe ir is diſtinguiſhed into two Courts, as the judges fit 


Coos may one Week on Real OO 440 mY other on thoſe — are e 


be inrolled, OT Mixt. | 

Recoveries 

may be paſſed, Wills 3 5 and 8 Writs of Error, Writs of 5 patent, Writ 
of Waſte, Writs of Partition, and Writs of Dower, may be determined for any Matters within 
the City of London and the Liberties therool, Lex LAG 106. But note, That * i Actions 
| hd (ns; amps out of . 


f 4 Inſt 247. . of e in the Huftir 's. is _—_ 1558 apo Mayor, 
1” rity Coroner, or his Deputy, but by e Recorder, by c Cuſtom of 
the City. 
In this Court, the. Lord Maya! for the Albig Year, the Sheriffs, 
Lex Lond.” ee, and Bridge · maſters, are choſen. 0 1 
pon a Judgment given in this Court of Huſtin a Wr rror 
02 age658 lies at Wh Martin's (e) before certain Juſtices. | . 
18 E. 3. 14. 


Rol. Abr. 745. 8. 0. 1 5 353, 2 Sand. nei 8. p. And upon » Judgment of the ſaid Juſtices 


a"Writ of Error lies in Parliament. 2 Leon. 10. (e) "oy "oy" Commiltion, hack wide "ay: 
199. F. N. B, 2g. | 


„ A own $6» 


ces 


Recorder, who refuſed to act, as did all the others, becauſe the then Lord 


or rn COURTS I LONDON. EE 
A E ION ES ONT. Rr tbe = gx. 8 Þ s 


3 1 ; 8 5 N. 2 48 2 2 DEI x: 5 A 2 e 2 5 . 
There are two Sheriffs of London and Middleſex, each of whom keeps 4 Inf. 1 48: 


a Court of Record for all Perſona}; Actions within the City of London ; 
theſe Courts are kept at Guild-hall, and in each Court a Steward is the 
judge; they have belonging to theſe Courts two Priſons, called Counters, 
the one in Mood - Street, the other in the Poultry. | | 

The {6) Proceſs in theſe Courts Is by Summons, Arreſt, (c) Foreign 5) But for 
Attachment, Se 8 5 ; : | | * | this vide | 
VV FER HE oy | hy 0 Tex Lond. 

Re 241, Ge. (e) Vids for this Title Cuſtoms of London, 


From thefe Courts a Cauſe may be removed by Habeas Corpus to Weft. 41nft. 247, 
ninſter-Hall; but if an erroneous Judgment be given, the Cauſe may be 248. 
removed by Writ of Error to the Huftings, before the Lord Mayor and 
Sheriffs. 5 FS ECW, | | 
If a Plaint be levied in a Counter in London, and a Hpbeas Corpus is Skin. 103. 
brought, it is returned by that Sheriff in whoſe Counter the Party is in | 
Cuſtody, -and he only is to anſwer if he eſcapes. 


i 


«> 
* 


3. The Court of Equitp bcfoze the Lozd: 'Mapoz, +: 
commonly called the Court of Conſcience. * 


\ 


The Juriſdiction of this Court ariſes from (4) a Cuſtom in London, bis. ( e 


that if a Plaint of Debt is entered in the Sheriff's Court, upon Suggeſtion this is a 


of the Defendant, the Lord Mayor may ſend for the Parties, and tor the reaſonable | 


Record, and examine the Parties upon their Plea ; and if he finds that Cuſtom, 


the Plaintiff is ſatisfied, he may award that the Plaintiff ſhall be barred, altho it 
| * hath been 


but he cannot examine after J udgment, | 5 of late abuſ · 
. : ed. Skin. 


„ Tort e 3 67.pl. 13. 
Judgment was given in an Action in the Sheriff's Court in London, and HHil. 26, 27. 

after it was removed to the Mayor's Court by Levata Querela, within which Car. 2-4 

Court there are four Attornies, who, by an excluſive Cuſtom, are the only B. R. Bu. 


Attornies of the Court; one of them was aſſigned to the Plaintiff by the . or 


. g eb. 
Mayor was concerned in Intereſt, On Complaint to B. R. it was held, 28 


That nn Perſan eguld withdraw himſelf from the Juriſdiction of the 
King's Bench, which had a Power of obliging all Officers to do their | 
Duty; that the denying Juſtice in ſuch a Manner was of dangerous Con- | # 
ſequence, and might be puniſhed by Information, c. That in the Caſe of N 
tae Abbot of Crow!and, 20 E. 4. the Liberties were ſeized, becauſe be 

had not Officers; and that the Attorney's Refuſal in this Caſe was ſufh- 

cient to. ſorejudge him. ” „ | on uw. 

There is alſo the Court of Requeſts, which is called the Court of Con- „ , 
ſcience, and is held before certain Commiſſioners at Guild. hall, and was 229. ; 
(e) eſtabliſhed for recovering Debts under forty Shillings. BS 4 — be · 

. ; | an an 
AR of Council, 9 H. 8. but has fince been confirmed by Act of Parliament, 3 4 1. . 1. 
which vide, and 14 Geo. 2. c. 10. | | | 


This Court cannot grant Prohibitions to ſtay Proceedings in the Courts 3 Keb. 533. 
at Meſiminſter; and therefore where J. $. brought Debt upon an Obli- —＋ gi 
zation of 10/. for Payment of 5. in H. R. againſt a Freeman of London. + 
who cited the Plaintiff in the Court of Conſcience, ſurmiſing that leſs 
than 40s. was due; the Plaintiff appeared there, and ſhewed the Obli- *Page659 
gation ; notwithſtanding which, the Commiſſioners there, upon the Alle- 

: gation 


{ 
% 


- Or en COURTS ry LONDON. 


gation of the Defendant, that leſs than 40s. was due, ordered the Plan- 

tiff to accept it, and to ſtay Proceedings in B. R. which he refuſing, the 

Commiſſioners ordered the Regiſter to keep the Obligation, ſo that the 

- - - Plaintiff could not proceed in B. R. whereupon the Court granted a3 
Attachment againſt che Commiſſioners and Regiſter. 


* 


C.urteſy of England. 1 


Dr. & Sud. FFXENANT hy the Curtefy is he, who after his Wife's Death 
_ | 5 1 (having had Iſſue by her inheritable) is introduced into her in- 
2 it. 3 heritance, and has an Eftate for Life therein; and he is ſo called from 
Cowel, Tit, the Favour or Curtefy of that Law which made this Proviſion for him, 
Curteſy; it to which he had no Natural Right, nor to which any other Nations, 
boys ji 2 except thoſe of Great- Britain and Treland, admitted him. 

bh ala in the Tune of H. 1. Seld. Jan, 65. and in Scotland, in the Time of Malcom, Macau. 
56. Both by a poſitive laſtitution. wits "Pp 


Wright's The Words of this Law, as they are found Pat. 11. H. 3. M. zo. ex- 
Introduc.to emplified are, Si alquis deſponſaverit aliguum herejitatem, habentem et ex 
Li 193* ea prolem habuerit cujus Clamor auditus. fuerit * Infra Quatucr Parietes, 
oF 09) „ . ſupervixerit Uxorem, habebit tatd vitd ſud Cuſtodiam hereditatis, li- 
it the If. Cet Hredem habuerit ex primo viro qui plene ætatis efl: Præceptum eſi quod 
Cue is born enden Lex olſerwetu- in Hibernia. Under this Head we ſhall conſider, 
alive tho“ it TE 1 5 ] | 
was never heard to cry, he ſhall be Tenant by the Curtefy ; for Crying is but Evidence of the Liſe. 
Co. Lit. 29. b. But if the Iſſue be ript out ef the Belly of it's Mother, though it be alive, he 
ſhall not be 'Tenant by the Curteſy. Idi. Nor if the Iſſue be Monſter, which hath not 
Human Form, 7d. . F | | | 


(A) What Perſons map be Tenants by the 
_- Curteſp, what not. 660. £2 | 
(B) Of what Sort of Inheritantes this Eliate 
tis allowable, of what not. 660. ; 
(C) What Eſtate the Wife muſt have to let in 
Ef _ Yugsbaud to be Tenayt bp the Curteſy. 

2. ; 1 | | | 


And herein, eh pod 
. The deſcendible Quality of ſuch Eſtate. 663 
2. The Seiſin of the Wife thereof. 663. 


ain. 
0 the 
t the 
> an 


Ul 


COURTESY | or ENGLAND. 


| When Sas Eſtate aa Koike © is to begin, and how | 
long it muſt continue. 664. N 


= Of the Hugband'g Title being initiate by 
| having of Iſſue, __ to ER * 666. 


And herein, 
1. What Sort of Iſſue this muſt be. 666. 
2. When it muſt be born. 666. | 
What it muſt do to intitle the Huſband to he 
Tenant by the Curteſy. 666. 


„(EI The Nature and Quality ol wks Tenan- "Pogo 
* by Curtelp. 667. 


1. With reſpect to the Eſtate itſelf. 667. 4 
2. With reſpect to the Privity between him and the 
Heir. 657. 5 


a) By what Means this Title 1 may 'be prevent- 
ed and — 668. 


(A) What Perfoug 1 may be Tenants by the 4 
e. n not. 


E Words of this Law are general, and ſeem to extend to all 
Sorrs of Perſons without Diſtinction; therefore (a) Ideots and 70) But the 
Lunaticks, and (5) Villains, may be Tenants by the Curteſy. King ſhall. 
have this 
Eſtate during the Ideocy or Lunacy, and provide for them and their Families, as he ſhould do 
out of their own Eſtates. 4 Co. 123, Beverly's Caſe. /5) The Lord, if he will, may enter 
and hold thoſe Lands againſt the Villain and his Iſſue ſor ever. Co. Lit. 118,123. 2, 


2. Perſons convi@ only of { (e) Felony or Treaſon, Perſons (d) out- ( Hror they 
lawed in any Civil Action, may be Tenants by the Curteſy. | forfeit only 
their Goods 


and Chattels abſolutely, for of their rp ah the King gains but a Pernancy of the Profits. 5 Co. 
110, Co. Lit. 92. b. 391. a. Stanf (4) Bro. Tit. Qutlawsy 26, 36, 59 Co. Lit. 128, 
For ſuch Proceſs of Outlawry might be eaſily ſuperſeded, and thereby — OW 5 Pernaney of 
the Profits diſcharged, 


3. But Perſons attainted of (e) Felony or Treaſon ſhall not be Tenants e Bro. 
by the Curteſy ; for they being thereby extra Legem pofiti, and their Per- I Curteſy 
ſons forfeited to the King, they are from thenceforth become incapable of 22" Sad 
our Laws in general, and by Conſequence, of this in particular, Which, 
intended to give the Inheritance only to thoſe who. were capable of hold- Godb. $44. 
win vita 2 ; 8 Naos W in (f) a TOOL are excluded /o. Lit. 


the 391. a. 
3 luſt, * 


| Dyer 9. pl. 


* 


* 


eur rzsv jox ENGLAND, , 
the Benefit of this Law, and alſo (g) Aliens, be they F riends or Ene. 


Oz) But it mies; and in theſe Caſes their Title ihall never ariſe, even for the Bene. 
the Alien be fit of the King, but the Wife's Eſtate {hall be diſcharged of it for ever. 


made Deni- Ts 5 | Ws 

zen, or the Perſon attainted pardoned, and have Iſſue after, they may be Tenants by the Cuz. 
teſy, in teſpect to that Iſſue had alter, but not in reſpect of any Iſſue had before.) Ca. 25.— 
Fopiſh Recuſants were diſabled from being Tenan: by the Curteſy, 3 Jac. 1. c. f. . 13. ö 
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B) Of what Sozt of Jnheritance this Eltate ig 
n e allowable, of what nr. 


1 


Dr. «Stud, 1. MF a Uſe * at Common Law, or what is now called a Truſt, it is 


expreſsly reſolyed, that a Man ſhall not be Tenant by the Cufteſy; 


| Perk e. and Hoclor and Student aſſigns this as one Reaſon, why fo much Land 


was put in Uſe to prevent this Title: and the 27 H. 8. cap. 10. in the 
25- Preamble recites this as one of the Miſchiefs that Statute intended to 
Co, 1. 123- remedy ; the Reaſon ſeems, that of a Uſe there was neither Tenure nor 
4 Inft. 87. * Wardihip, ner any Eſcheat nor Benefit to the Lord, and therefore not 
*P ge661 1 within the Reaſon of this Law; beſides that the Feoffees were Tenams 
to the Lord, and the Land in their Hands the proper Subject of ſuch 
Titles, and therefore could nor he double out of the ſame Lands; ano- 
ther Reaſon may be, that the Uſe conſiſting merely in Privity between 
the Feoffor and Feoffees, and being in the Nature of a Thing in Action, 
for which no Remedy lay but by Subpæœna in Chancery, and therefore none 
could have any Remedy for it, but thoſe who were Parties or Privies to 
the Feoffment, or within the Words or plain Meaning thereof, + ard 
conſequently the Huſhand could not be Tenant by the Curteſy, nor his 
Wife be endowed thereof, they being Strangers and Collaterals to the 
Feoffment; and they gearing of them the Rents and Profits, could be 
no Breach of Truft ia the Feoffees, they not being originally truſtzd 

for any ſuch Purpoſe, nor compellable to account to them. 


If a Man gives his real Eſtate to Truſtees to permit his Dayghter to take the Profits, and 
to diſpoſe, &. lor her ſeparate Ute, notwithſtanding her Coverture, her Huſband is not Tenant 


| by the Curteſy. Hearle v. Greenbank, P. 1749. 3 Atkyns 695. 1 Vezey 298.—But Huſbaud 


may be Tenant by the Curteſy of a Truſt, though a Wiſe. cannot have Dower thereof. Chop/n 


v. Chaplin, H. 1733. 3 Peer Wms. 229.—Ifa Man by Will directs Truſtees to convey a fourth 


Part of his Freehold Lands to the Uſe of his Daughter for her natural Lite, fo as ſhe alone ſh;ll 


take the Rents, and her Huſband not to intermeddle therewith, and after her Death, for tlc 


Heirs of her Body in Fee; her Huſband is not Tenant by the Curteſy, it being only an exec: 
gory Truft, and the taking ovly an Eſtate for Life. Raberts v. Dixwell, M. 1738. 1 Atkyns 60). 


lf Land is deviſed to A. and her Heirs, and if ſhe die before her Huſband, he to have 200 


per Aunum for Life, the Remainder to go to her Children, the Huſband+is not Tenant by the 


474 Abridg, of Equity 248. 


Curteſy. Sumner v. Partridge, T. 1740. 2 Atkyns 47. ; ; 


+ As te the Conſtruction this Matter has received in the Courts of Equity, and the Relicf 
given to Tenants in Dower and by Curteſy, vide 2 Vern. 585, 681. Chan. Rep. 254, 2 Ver. 
4 Cov. 23 2. A Man ſhall not be Tenant by the Curteſy of a Copyhold unleſs 
Hob. 216- there be a ſpecial Cuſtom to warrant ir, for the Freehold and Inheritance 
2 N being in the Lord, and the Copyhold being only a Cuſtomary Right of 
- Wur rs, taking the Profits Time out of Mind at the Will of the Lord, this Cul- 
Doug. 516. tom, like all others, muſt be a Law to itſelf, and all Eſtates derived 


1 Term | thereout are ſo far good as they are warranted by that Law, and no far- 


Rep. Goo, ther; if therefore there be no Cuſtom for a Man to be Tenant by the 


Currefy, of his Wife's Eftate, there is no Law by which he can claim it; 


and if there be no Law, he can have no more Right than to another 


Man's Property; and this Statute cannot operate upon Copyhold, ide: 


this Statute, like other Statutes, was made within Time of Memory, anßcckg 
ſo falls ſhort of any Share in the Original Conſtitution, or Governing of 
Copyholds ; and for this Reaſon, where ſuch Cuſtom of holding by the 
Curteſy has prevailed, it has yet been taken literally tri, and not to be 
extended in the leaſt beyond thoſe Bounds the Cuſtom has allowed of. 
3. As where F. S. ſet forth, that within ſuch a Manor there was a Cuſ- 
tom, That if one took to Wife any Cuſtomary Tenant of the ſaid Manor 
in Fee, and had Iſſue by her, if he outlived ſuch Wife he ſhould be Te- 
nant by the Curteſy; and the Caſe was, that J. S. married a Woman, 
who at the Time of the Marriage had not any Copyhold, but afterwards, 
during the Coverture, a Copylivld deſcended to her; and it was ad- Sir Fobn » 
judged, that he ſhould not be Tenant by the Curteſy by this Cuſtom, Sevage's* + 
for that his Wife was not a Cuſtomary Tenant at the Time of the Marri- Caſe. Leon. 
age, which by the ſtrict and literal Meaning of the Cuſtom the ought 1*9> 8. 
lll TTT | = 
4. Of an Annuity to a Woman and her Heirs, after a Writ of An- Co. Lit. 
nity brought, a Man ſhall not be Tenant by the Curteſy no more than 144. b. 
a Woman thall be endowed thereof, for thereby it becomes a Perſonal Pop Fy i 
a > 7H ins £3 TO. 7 en Fi e n ROT R nm ng 
5. A Man may be Tenant by the Curteſy of Lands held in Antient De- 88 b 
neſne, and a Woman may claim Dower of ſuch Lands; alſo of Lands 8266. 


in Borough E ngliſn. An 


7 


6. Of Lands in Gavellind, a Man may be Tenant by the Curteſy wich- Co. Lit. 30. 
ont having Iſſue by his Wife, by the Cuſtom ;gand; herewith our Sta- a. 
tute has nothing to do, ſince Cuſtom, a Law of much longer ſtanding. Dar. 50. 


had already provided for him, and preſeribed the Terms of his enjoying pra . 


of i.. ü £7 e 1 n 
7. There are ſome Kinds of Inheritances whereof a Man may be Te- Jr og. Re- 
nant by the Curteſy, though a Woman, in ſuch Caſe, ihall not be en- Co 5 
dowed ; as if Eands holden of the King by Knight's Service deſeend to a 1 8 
Woman, and after Office found ſhe intrudes and taketh Huſband; and | 
* hath Iſſue, in this Caſe the Huſband ſhall be Tenant by the Curteſy, yer *Page662 
if the Heir Male, after Office found in the like Cafe intrudeth, and tax- 
eth a Wife, the ſhall not be endowed by the expreſs. Proviſion of Pre- 
rogat” Regis, cap. 13 But this Statute. doth not alter or abridge the Sta- 
tute that gives a Man's Title by: the Curteſy. 77. 0s rg 
8. Soif a Man marry the Nief of the King, by his Licence (which Co Lit. 30. 
amounts. to an Infranchiſement, at leaſt during the Coverture) and after bz: 
Lands deſcend to the Wife, and the Huſband hath Iſſue by her, and 
then ſhe dies, the Huſband ſhall be Tenant by the Curteſy; but if a 
Woman marry the Villain of the King, by his, Licence, ſhe Jhall not be 
endowed ; for notwithſtanding the Licence, he till remained à Villain 
to the King, who may. enter at his Pleaſure, and defeat the Wife's Title 
of Dower by his own Title Paramount. : 1 
9. A Man ſhall be Tenant by Cutteſy, of a Caſtle, of a (a) Houſe 
that is caput Baroniz, or Comitatus, becauſe able to defend the Realm, 
and of a Common without Number; but of theſe a Woman ſhall] not (3) But for 
be endowed. EK 8 5 | 3 1 5 : 25 3 this vide ? 
i 5 15 Fade N | n 24 1 Head Dose 
8 er, and that by a late Reſolution, a. Woman ſhall be endowed of ſach a Houſe. 


10. Of Offices of Profit a Huſband ſhall be Tegant by the Curteſy. Ty, 379. 


Co. Lit. 3a. 
8 


* * 


| Lord 
Cale cites ſome antient Records, wherein Tenancy by the Curteſy was allowed of Dignities and 
Offices of Honour, as to carry a Sword before the King at his Coronation, to be his Carverupon 
that Day; and to the Earl of a by the Curteſy; but theſe bee, Offices, as appears aß - 
nexed to particular Dignities, or being Dignities themſelves, and capable of being intailed, may 


without any inconvenience be allowed the Privilege of this Law. Co. Lit. 29. 


ER ® 2 
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CURTESY: or ENGLAND. 
11. Of an Equity of Redemption 5 


de farther 5 Com bit ., 


ö F TOI * ——— ra 
8 5 7 ” : 


(ch What Ettate the Wife muſt have to let in 
the Hus vand to be Tenant by the Curteſy. 


Ly Gat 1. £ HTTLETON acquaints us, That it muſt be an Eſtate either in Fee. 
14 3 
er . che Special Tail, and my Lord Coke ſays, for the Huſband to be Te. 
Co. Li, Pant by the Curteſy is one of the Incidents to an Eſtate - tail, which to 
gpl reſtrain by Condition, were repugnant, c. and therefore if a Woman, 
3 05. 34. Tenant in Tail general, marries and hath Iſſue, which Iſſue dieth, and 
Leon. ys then the Wife dies, ſo that the Eſtate is thereby determined, yet the 
_—_— *. Huſband ſhall be Tenant by the Curteſy ; the ſame Law if the Linin- 
Jo. „ tion had been to the Woman and the Heirs of her Body, upon Condi- 
2 tion, that if ſhe die without Hue then to remain to another; for this is 
not a Condition but a Limitation, and no more chan what the Law, ſaith, 
Co. Lit, 2. So if one, ſeiſed of a Rent in Fee, makes a Gift in Tail general, or 
3%. a. if a Rent de novo be granted in Tail general to a Woman, who marries 
ald hath Iſſue, the Iſſue dieth, and then the Wife dieth without other 
Iſſue, yet the Huſband fpall be Tenant by the Curteſy, of the Rent, tho' 
the Eſtate- tail therein be determined and ſpent z for this being an Incident 
to ſuch an Eſtate at the Time of its Creation, whenever the Huſband has 
Iſſue, his Title is initiate, and ſhall not be loſt after by Failure of Iſſue, 
which, being the Act of God, ought not to turn to his Prejudice; and 
his is within the Words of our Law Hereditatem habentem, without fix- 
ing its Continuance: But to underſtand the Nature of the Wife's Eſtate 
ve muſt conſider farther, _ e K 


Pages; 1. The Deſcendible Quality of ſuch Eſtate. 
This Rule 1. The Rule herein to be obſerved is, that the Iſſue of ſuch Huſband 


* 


, 


ſeems to may by Poſſibility inherit. 
have been 65 3 e E Hh 
formed after the Statute de duni, and by Virtue thereof; for our Statute requires no ſach pro- 
perty in the Inheritance, neither did the Common Law; but for this vide 2 Inſt, 336. 8 Co. 


| 8Co. 35. 2, "Therefore if Lands are given to a Woman and the Heirs Male of 
8 ras ber Body, and ſhe has Iſſue a Daughter, and dies, the Hyſband ſhall not 
. be Tenant by the Curteſy; the Find Ld if it had been given to het 
>| and the Heirs Female of her Body, and ſhe had Ifſue a Sen. 
Bro. Tit. 3. But if a Woman ſeiſed in Fee marries, and hath Ifſue, and then the 
Courteſy 8. Huſband dies, and ſhe takes another Hufband, and hath Iſſue by him and 
Perk. 466. dies ; though the firſt Iſſue be living, yet the ſecond Huſband ſhall have 

FED 54: it by the Curteſy, becauſes his Iſſue, by Poſſibility may inherit; as if 

Lit. I. 52. the fir Iflue die without Iſſue, whereby it comes to the Uncle, &e 


2. The Seiſin of the Wife thereof. 


Dr andSted. 1, That the Wiſe muſt be ſeiſed of the Eſtate, is required by the ven 
ub. 2. c. 16. Words of the Law, which ſays, aliquam hereditatem habentem, {ſo — 


-» 


-; ſimple or Fee - tail general, or where the Wife has it as Heir of 


__. CVRTESY or ENGLAND. 
ere mult be 4 Poſſeſſion of ſueh Inheritance by the very Words of the Fark: 464/ 
Law; and therefore if a Man die ſeiſed of Lands in Fee-fimple or Fee- Colitage 


il general,” and thoſe” Lands defcend to his Daughter, and the marries, g C , 
2 hack Hue and dies, before in Entry made by her and her Huſ- 7 G34. 


8 


band, or any other for them, the Hufband ſhall not be Tenant by the F. N. 8B. 
Curteſy ; but here we muft underſtand Seifin in a two fold Senſe, vis. 143. 
Seiſin in Fact and Seiſin in Law ; and where a Seifin in Fact may be had, Keilw. 2.8. 
2s in the above Caſe, there a Seiſin in Law will not do; nay, though _ "Thy 
'he Huſband doth all he can to get Poſſeſſion in his Wife's Life-time, ad 2 7. 
2s ſoon as he heareth of her Father's Death, goeth towards the Land to 

take Poſſeſſion, and before he can come there the Wife dies, yet he ſhall . 

not be Tenant by the Curteſy, and therefore one“ Book ſays, he ſhould Ferk. 470. 
have ſpoken to ſome Neighbour, being near the Lands, to have entered _ 
for his Wife, as in her Right, immediately after the Father's Death; and 

the Reaſon of this is from the Words of the Law, which require that the 

Wife ſhould have actual Poſſeſſion of the Inheritance; and of Things 

ing J the Wife hath not actual Poſſeſſion till the Entry of tlie 

Huſband. _ | Foe 66 1 2 85 5 

2. But now of ſuch Inheritances, whereof there cannot poſſibly be a Co. Lit, ag. 
deiſin in Fact, a Seiſin in Law is ſufficient ; and therefore if a Man ſeiſed Perk. 468, 
of an Advowſon, or Rent in Fee, hath Iſſue a Daughter, who is married — 3 
and hath Iſſue, and he dieth ſeiſed, and the Wife die likewiſe before the B . 
kent becomes due, or the Church becomes void, this Seiſin in Law in Co. gz. 

the Wife ſhall be ſufficient to intitle her Huſband to be Tenant by the 6 Co. 68. 
Curteſy, becauſe, ſay the Books, be could not poſſibly attain any other F. N. B. 
Seiſin, as indeed he could not, and then it would be unreaſonable he 4 Tie 
ſhould ſuffer for what no Incuſtry of his could prevent; but the true (0.0 
Reaſon is, That the Wife bath theſe Inheritances which lie in Grant, and , Sid 110. 
not in Livery, when the Right firſt deſcends upon her; for ſhe ham 

a Thing in Grant when ſhe hath a Right to it, and nobody elſe interpsſes. 

to prevent it. | = DE TT I ge 45 | 


' 3. When the Eftate and Seifin is to begin, and bos long it muſt ®Page664, 


continue. 


1. The Eftare and Seifin of the Wife ought to begin ſome Time during co Lit. 
the Coverture ; fo the Words of the Law import, Si aliguis deſponſaverit 29. a. 30. 4. 
aliquam hereditatem habentem, Fc. and therefore if a Woman be difſeiſed Perk. 458- 


* 


and marries and dies, leaving Iſſue before any Re- entry made, the Huf- 
band ſtrall not be Tenant by the Curteſy; for here the. had no Inhericanee, 
but only a Right to an Inheritance, which is out of the Words of this 
Law ; but if the Huſband or Wife had entered during the Coverture, there 
ifter the Wife's Death, he ſhould have it by the Curteſy, becauſe ſhe 
had hereditatem during the Coverture. e e | 
2. If a Woman Seignoreſs intermarry with the Tenant, and have Iflue ; Leoa. 
and die, the Huſband ſhall not be Tenant by the Curteſy of the Seignory, 347. 
becauſe by the Intermarriage the Seignory was in Suſpence, and ſo ſhe Perk. 466. 


could not be {aid to have it, or if the had, it is like the Seid of an In- C5. f. 


tant whereof a Woman ſhall not be endowed. 5 | 
3. A Woman Tenant in Tail, ares Poflibility, &c. takes Huſband, Bro. Tit. 
ad hath Iſſue, and the Fee-Simple deſcends upon the Wife, be it before Curia) 4+ 
Tr after Marriage, the Huſband ſhall be Tenant by the Curtefy, . becauſe | 
by the Defcent of the Fee the other Eſtate was merged and gone, and EX 
ſhe became Tenant in Fee-Simple cxecuted. | POTTY, 
4. In Trefpaſs, the Defendant fays, that one A. was ſeiſed of thoſe Kielw. 4. 
Lands in her Demeſne as of Fee, and that he took her to Wife, and m — 
they had Iſſue between · them, and after 4. died, and he held himſelf in heuzihat 
1 Tenant by the Curteſy, and (inter alia) it was moved, that he 8 geilin in the 
| | * 


CURTESY 05 ENGLAND: 


Une dame hew that aſter the Marriage he was ſeiſed in his Demeſne as of Fey ir 
Time dur- Right of his Wife; and though it was anſwered, that his ſhewi 
ing the that 4, was ſo ſeiſed, and that he took her to Wife was ſufficien, 
ate ſince it could not be intended but that the Defendant, way, ſeiſeq 
0 e in Fee, as in Right of his Wife; yet, ſays the Book, the Defendant 


Huſband . Videns opinionem Curiæ amended his Plea according to the Exeepton 
Tenant by taken by the Plaintiff. _ | | EO NB Rs Bot 


x Ss 


But in the 3. 36 © Woman ſeiſed in Fee makes a Leaſe for Life, or endows her 
Caſe of the Mother, and after has Iſſue and dies, living the Leſſee or Mother, the 
' Leaſe, if a Huſband ſhall not be Tenant by the Curteſy of the -Reverſion. 
| Rent were 13655 e os 
reſerved to her and her Heirs, ©. if the Huſband ſhall not have the Rent during its Continuance, 
and after the Death of the Leſſee the Land itſelf, as Tenant by the Curteſy ; and wide Perk, 467. 
Co. Lit, 29. a. Bro. Tit. Curteſy 10. Co. Lit. 15. a. 32. a. Keilw. 104. pl. 12. 


Bro. Tit. 6. In a Quare Impedit by the King againſt divers, the Defendant makes 

_ Curte/3121- Title that the Advowſon deſcended to three Coparceners, who made Par- 
LEW gition to preſent by Turns, the Eldeft to have the firſt, the Middle the ſe- 

- cond ; and that he married the Youngeſt, and had Iſſue by her, and ſhe 


died, and the Church became void, and ſo it belonged to him at preſent ; | 


'..______ and doth not alledge that ever his Wife preſented, and yet he was allowed 
>, *..,- Fenant by the Curteſy by the Seifin of the others ; the Reaſon of which 
Ciaſe ſeems to be, that the Ad vowſon being in its Nature intire and indiviſi- 
ble, and pea; upon all the Daughters as Coheirs, though they do 
agree to ſhare the Fruits of it in ſuch Propurtions amongſt themſelves, yet 
_, the Inheritance remains intire in them all, and they all have a Seifin in Law 
5. before Preſentment by either, which, according to the Rules before laid 
da .osn, is ſufficient to intitle the Huſband to be Tenant by the Curtefy. 
*Page665s 7. A Rent-charge is granted to a Woman and her Heirs, payable at 
| two Feaſts of the Year, the firſt Payment to begin at ſuch of the two Feafis 
as ſhall happen after the Death of F. S. The Feme takes Huſband, and 


2 Sid. 110. hath Iſſue and dies; then F. S. dies; and one Queſtion was, if the Huſ- | 


x LL Lage ſhould be Tenunt by the Curteſy of this Rent. 
v. Bradburn, \ : OY. 15 : 
In this Cafe no Judgment is given, but the Opinion of Glyn Ch. Juſt. that he ſhould ; for though 
this begins in futuro, yet it is grantable over preſently, which proves it to be in eſſe, and then ſhe 
may be well ſaid babere bereditatem, and the Seiſin is not material, eſpecially in the Caſe of a Rent. 


I be Time when this Eſtate and Seifin in the Wife is to begin, whether 
before or after Marriage, is not material ; and therefore if a Woman mar- 
ries, and hath Iſſue, Which dies, and after Lands deſcend to the Wife, 
and the Huſband enters, and then the Wife dies without other Iſſue, yet 
the Huſband ſhall be Tenant by the Curteſy, for the Time of the Del 


cent is not material, ſo it be during the Coverture ; the ſame Law is if 


Lands had been conveyed to the Wife mutatis mutandis, 
A s to the Continuance of this Eftate and Seiſin in the Wiſe, in ſowe 
Caſes it is neceſſary it ſhould continue in her till Iſſue had, and in ſome 
not; and in ſome Caſes Continuance both before and after will nor ſerve; 
for the Firſt, if a Woman ſeiſed in Fee of Lands hath Iſſue, and after 
N 40: commits Felony, and is atrainted thereof, yet the Huſband ſhall. be Te. 
45, 1. nant by the Curteſy, in reſpect of the Iſſue had before, and which by Pol- 
Curteſy (3). ſibility might have inherited; aliter if the Wife had been attainted fore 
But $ ie in Ifſue ; but in the other Caſe, the Huſband's Title, by having of Iſſue was 
ti,, eb OE Ll bs es Yet ttt, | | ſo 

ter Iſſue had i 


the Peme had been attaintedof Treaſon, if the Huſband'sinitiateTitle ſhall prevail againſt rhe King- 


_ 8. Alſo in the Caſe of the Felony, if the huſband may enter preſently upon the Attainder during 
rac Wife's Liſe, who is thereby civiliter mortua, as he might if the Wife had abjured the! bw 


£42 
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ſo far initiate that the Lord might avow upon him for Homage without which is 
the Wife, and then her Crimes after ſhall not defeat him of it; beſides, one Kind of 


Sd i. L tt X our La c. Attainder; 
this 15 Wa the 6 er of * Ws Se 75 for Which 


vide Coo. 
In ſome Caſes it is not neceſſary that the Seifin ſhould continue till Iſſue; Perk. 472. 
and therefore if a Man, ſeiſed of Lands in Fee in Right of his Wife, js Co. Lit. 
diſſeiſed before Iſſue, and afterwards he hath Iſſue, and the Wife die be- 30. 42. 
fore any Re- entry made, yet the Huſband may re- enter and hold the wh 
Land as Tenant by the Curteſy, for the Diſſeiſin left a Right in him to | 
be Tenant by the Curteſy, if he had Iſſue, as it did in the Wife and 
her Heirs to the Inheritance. - _. | „ i IS WIRD 
So in ſuch Caſe, if a Recovery had been had againſt” the Baron and Perk. 475. 
Feme by erroneous Proceſs, or by falſe Swearing, and after Execution ſued | 
thereof they have Iſſue, and the Wife dieth, yet the Huſband ſhall have 
Error or Attaint, and upon Reverſal ſhall enter and hold as Tenant by 
the Curteſy, for being Party to the Record he may well have thefe Writs, . 
and when the Recovery is reverſed, it is ſo ab initio as ro him. 
In ſome Cafes Continunarce of Seiſin before and after Iſſue will not do, Co. Lit. 
therefore if a Woman makes a Gift in Tail, reſerving Rent in Fee, and zo. a. 
marries and hath Iſſue, and then the Donee dies without Hue, and then 
the Wife dies, the Huſband ihall not be Tenant by the Curteſy of the 
Rent, for that is determined and gone, but he ſhall have the Land. 5 
If a Woman marries and hath Iſſue, and Lands deſcend to the Wife, piow. 263 ; 
and the Huſband enters, and after the Wife is found an Indeot, by Office, Co. Lit. 
the Land ſhall be ſeiſed for the King; for when the Title of the King 30. b. 55- 
ind a common Perſen begin at one Inſtant, the Title of the King ſhall Put . of 


| 3 . : is Caſe, 
be preferred 5 4 forticri in this Caſe, if the Woman had Lands before __— 


ſue, and after Iſſue had been found an Ideot. 40.6.7 5: 45 Ribs Th 
* + IG 5 | tle can con- 
O81 SF tinue no longer than during the Ideot's Life, 

48 2 f ; 


If a Daughter Inheritrix marries and hath Iſſue. and after 2 Son is *Page6665 
born. who enters upon the Huſband and Wife, and then the Wife dies, Bro, Pit. 
the Huſband's Title is defeated ; but if aſter the Son had died without 1 
ſve, and the Huſband had re- entered, it ſeews he ſhould be Tenant bye 2 
be Curteſy, whether he had Toe by his Wife after or not, and though 
ſuch Grfſt UTue was dead before his Re- entry; fo if the Daughter in 
uch Cafe aſter. Iſſue had endowed: her Mother, aud after the Mother 
lietk, and the Huſband re- enters. and his Wife gieth without other Iſſue, 
ſt it ſeems reaſonable the Huſband ſhould have it by the. Curteſy ;& 
iherwiſe in theſe Caſes, if the Son or the Mother had not died till after 
te Death of the Wife, for their Title in both Caſes was Paramount the 
Wife's, and diſatirms her Title ab initio from the Death of the Father; 
bt when the Son or the Mother dies, living the Wife, then the Eſtate 
"mes to her again, and whether it come before or aſter Ifſue, ſo there 
* an Entry made, is not material, as before appears. | 6 Et 

f a Woman Tenant in Tail General makes @Feoffment in Fee, and Co. Lit. 
tes back an Eſtate in Fee, and marries, and hath Iſſue and dies, yet the 29. b. 
ſſue may recover in a Fermcden againſt his Father and then he ſhall not be 
lenant by the Curieſy; for the Eſtate - tail he cannot have, that being diſ- 

"nnued during the whole Coverture; the Fee he cannot have, that being 
leſeated and gone, and the Iſſue reſtored to his Right per fam Deni; 
ud as the Eftate of the Wife, during the Coverture, was tortious, fo 
01, F.. ers en os #105 of 5 T6. We 
> : 2 


Hluſband is Tenant by the Curteſy of the mortgaged Premiſes, for the Land in Equity is con- 
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:  CURTESY or ENGLAND.. 
wluſt the Huſband's be too after her Death, and liable to be defeated hy 


„„ 
if a Woman ſeiſed in Fee mortgages, marries, has Iſſue and dies, without redeeming, the 


nidered only as a Pledge for the Money, and does not alter the Mortgagor's Poſſeſſion. Caſtorn, 
v. Searfe, H. 1737. 1 Arkyns 603. If by Articles previous to Marriage a Woman grants to 
her intended Huſband, during her Life, the Intereſt of her Money, and the Rents of her Eſlate 
to maintain the Houſe, Sc. this does not abridge his legal Rights, but he ſhall have the Curtely 
in her real ERtate at the Marriage, and in what came to her afterwards. Steadman v. Pall; 
H. 1746. 3 Atkyns 423.—If Lande or which Leaſes for Years are exiſting, aud a Rent in. 
curred, deſcend to a Wife as Tenant in Tail, and ſhe ſurvives three Months aſter Rent-day in- 
curred, but makes no Entry, nor is any Rent paid during her Life, yet this is ſuch a Poſſeſſion 
_ of the Wife, as will make the Huſband Tenant by the Curteſy. De Gray v. Richardſon, P.1747. 
3 Atkyns 469.——A Huſband ſhall be Tenant by the Curteſy of Money to be conſidered as 
Land. Cunningham v. Moody, M. 1748. 1 Vezey 174. V 


b $5 2 2 ED: 2 . 
— — — — — 


(h Of the Pusband's Title being initiate by 
having of Iſſue, and to what Puzpoles: And 


herein, 
ee Sort of The ti mall be. Hi 
%% / it muſt be ! . 
F 3. What it muſt do to intitle the Hufband to be 
- +! Tenant by the Curteſy. „5 0. | 


Co a8. © AS to the Firft, if a Woman be delivered of 4 Monſter, which hatle 
: Pain's Caſe, not the Shape of Mankind, this is no Iſſue in Law; but however 
5 3 5 deformed it may be, or if it be born deaf and dumb, or an Ideot, yet this 

"Ps 8. F. ig ſuch Iſſue as will entitle the Huſband to be Tenant by the Curteſy. 

8 Co. 35.. ., 2dly, It muſt be born during the Life of the Wife; therefore if the 
Co. Lit. Wife die in Childbed, and the Iſſue is ript out of her Womb, the Hul- 
29. b band fall not be Fenant by the Curteſy, becauſe he had no Iffue during 

5 the Marriage, and therefore he cannst be ſaid ex en prolem habere, andi 
pleading he muſt alledge that he had Ifſue during the Marriage. 

Os. :, _  3dly, the Statute ſays, Qujus clamor An ditus fuerit; but this is put but 
8 Co. 34. *. Us dl þ * « | 
Co. Lit, for an Inſtance; for if it be born alive, though dumb, - and could not crr 
29. b. it is within the Meaning of this Statute z and there are other Signs of Life 
Dyer 25. beſides crying, as Motion, Fe. but ſome Books ſeem to incline, that 1 
l. 159. Sought to be baptized, and if it be not, through the Huſband's Neglect 

19-43 ay; he thall not be Tenant by the Curteſy ; but the Statute requires no ſuck 
: 1 a. Thing, and therefore it ſeems no effentia] Part of his Title. 
But in Sco- | bi af 5 
land they require that the Child ſhould cry. 


*Page667 * As to what Purpoſes this Title is initiate in the Hufband by having er 
Co. Lit. 30. of He, it appears be fa, that after Iſſue had he fhall do Homage alone 8 
2. 67%. a. and receive eee alone during the Life of his Wife, and Avowry ſhal IfB 
. 4 Init. 145. he made only upon him; for the Statute ſays ff ex ea prolem habuerihl her h 
| Sc. habebit tora vita ſua Crflodiam hereditatis ; but Homage done the Hy 

1 0 the Huſband before Iſſue ſhall not bind the Wife. dil | n of 2 
15Ed-3.'s „ Therefore if an Eſtate be made to two Women, and the Heirs of thei * 

a as 


Co. Lit. 35. two Bodies, and one of them marries, and hath Iſſue and dieth, the Hul 
. ech a, band ſhall be Tenant by the Curteſy of her Motety ; for this Statute ſve! 
accord, 8 : | | | | + | 


? . 


CURTESY or ENGLAND. 


the Jointure between them by giving the Huſband the Cuſtody of it in 2 Rol. Abr. 
the Life of the Wife; but if ſuch Limitation had been to two Men 9% 9 © 
in this Manner, their Wives ſhould not be endowed, for the Jointe- _ 
nancy taken lie a e Borer, So en 
If the Huſband, after Ifſue, makes a Feoffment in Fee, and the 
Wife dies, the Feoffee ſhall hold it during the Life of the Huſband, 
and the Heir of the Wife ſhall not, during his Life, avoid it by ſur 
ui in vita, for it could not be a Forfeiture, becauſe the Eſtate of Te- 
nant by the Curteſy was but initiate, and not conſummate; and now 1 
fince 32 H. 8. cap. 28. the Iſſue ſhall not enter in ſuch Caſe till after Co. Lit. 30 
the Huſband's Death, which ſhews, that in this Feoffment his, Intereſt a. 326. a. 
and Title to be Tenant by the Curteſy is involved, and paſſes By it to Der 863. 
the Feoffee, though not to ſuch Purpoſe to make him Tenant by the 28 0 
Curteſy, which none but the Huſband himſelf can be; for the ſame - eg f 
Reaſon, it ſeems, that after Iſſue he may leaſe the Lands for his own LE 
(a) Life. I 1955 (a) But &. 
5 if ſuch 


reoffment or Leaſe before Iſſue ſhall be made good for his Life by Iſſue had alter. in . 
to this Queſtion, another may be aſked, viz, who is to avoid the Leale, if the Tenant chooſes 
to hold the Land? ) 5 | . a "5 


2 + p 
*. 
* 


= eta 
Baron and Feme have Iſſue, and after join in ſuffering a Recovery, Hob. 324. 
the Feme was within Age and appeared by Attorney, yet after her Darcy v. 
Death it ſeems the Heir could not aſſign this for Error till after the T. 
Huſband's Death F. _ 4 CO ; 


F 4 


+ See farther 3 Com, Dig. 243-4 


FOES 3 - 4 8 <a 
Ks 


E) The Nature and Dualitp of ſuch Tenancy by 
. an 


1. With reſpect to the Eſtate itſelf. „ 
2. With reſpe& to the Privity between him and 
the Hew: i | 
8 to the firſt, this Eſtate, in ſeveral Reſpects, is looked upon as a K 17 
Continuance of the Estate of the Wife, and therefore if three 166, b. 
Coparceners are of an Advowſon, and they agree to preſent by Turns, 186. a. 


the Eldeſt firſt, and ſo on, and the Eldeſt die, her Huſband, Te- 8 2 8. 


nant by the Curteſy, ſhall preſent as ſhe ſhould have done; and fo of © 5 
any cf the other Siſters. N 5 B. 34. 


F Tg . Curteſy (2+) 
So a Writ de Partitione facienda lies againſt Tenant by the Curteſy, Co, Lit. 


becauſe he is in Continuance of the Eſtate of Coparcenary, though not 174. b. 
being a Coparcener in Fact he cannot have ſuch Writ 175: 


3 Keilw. 118. 
If Baron ſeiſed of an Advowſon in Right of his Wife preſents, and „ 
ther hath Iſſue, and the Wife dies, and then the Church becomes void, 2 Rol Abr. 
the Huſband ſhall not have Aſſiſe de Darrein Preſentment, becauſe he is Keilw. 118. 
u of another Eſtate than that upon which he preſented before ; ſor 9. But it 
before he had no Eſtate but in Right of his Wife, and now he is ſeiſed ſeems clear, 


br his own Liſe, as Tenant by the Curteſy. 0 ws 1 * 
5 | ment had been after Iſſue, he ſhould have had this Wit 


ef £2» 5 The 


Bro. Tit. 5 FY 


9 Co. 142. 


_ : 
; phe 
* ot 


— 


F p 
*Page668 #* The Wife's Heir ſhall not be in Ward during the Life of Temm I *: 
his 


F. N. B. 3. by the Curteſy, becauſe by his Continuance of his Wife's Eſlate, the 1* 
Deſcent to the Heir is interrupted. „ 3 | 

Dyer 31. i If a Woman, Tenant in Tail, acknowledge a Statute. and marries | 

| Margine, and hath Iſſue and dies, the Land may be extended in the Hands of Hi 


| ber Huſband, Tenant by the Curteſy. „„ 
5. H. . 44. 80 the Entry of the Diſſeiſee is congeable of the Tenant by Curteſy, bar 
but not on the Heir after his Death. _ „5 7 Wat 

2 Inſt. 309, If Tenant by the Curteſy alien in Fee, in Tail, or for Life of the g 
L eſſee, he in the Reverſion ſhall have a Writ of Entry in Caſu confomil doe 
' preſent, by the Statute of Meſim. 2. cap. 24. a 


* . : 


Hob. 21. [f Tenant by Curteſy grant his Eſtate with Warranty, and comes 
Ss in as Vouchee, he ſhall have Aid cf him in the Reverſion for the Weak. 
: © neſs of his Eſtate ; ſo if he himſelf be impleaden. 

Col a3. As to the Privity between him and the Heir, this is ſo inſeparable, 
3 Co. 727. that at Common Law, although both had, as it were by Conſent, . — 
11 Co. 83. granted away their Eſtates, yer no Action of Waſte lay againſt any 
4 Co. 6. other than the Tenant by the Curteſy, nor againſt him by any other 
1 9 54: than the Heir at Law; but now by the Statute of Gloucefter, cap. 5, 
= 355% Remedy is provided for the Grantee of the Reverſion againſt Tenant 

7 Cas by the Curteſy, ſo long as he continues his Eſt: inſt hi 
Oro. Car, by the Curtely, ſo long as he continues his Eſtate, or againſt his Afiig. 
430. nee, it he aflign it over; but ſtill ſo long as the Heir keeps the he. 
Dr. & Stud. verſion, Tenant by the Curteſy is liable to his Action of Waſte not- 
lib. 2. c. 1. withſtanding any Aſſignment, that Statute having provided no Reme- 

| dy for this Caſe; and the fame Law of Tenant in Dower. 


. 


* 


C) By what Means this Title map be prevented 
. and deſtroped. N 


* 


F the Huſband before Iſſue make a Feoffment in Fee, and retake an 


his Title began wholly afterwards by having of Iſſue, and then the Wife was in actual Se in 
by the Remitter, Jos „ en | 
e So if after Iſſue he make a Feoffment in Fee upon Condition, and 
5 5 re: enter for the Condition broken, and then the Wife dies, yet he {ball 
not be Tenant by the Curteſy, for that Title was iscluſively palt ar. 
given away by the Livery, and the Condition was not annexed to ls 
"Title but to the Feoffment; and yet if ſuch Feoffment were before 
3 Iſſue, one (a) Book makes a Q, of it; but it ſeems clear in this Ce: 
474. he ſhall not, becauſe, upon his Re- entry for the Condition broken, he 
1 is not in of an Eſtate in Right of his Wife, but of the tortious Eliats 
gained upon the Diſcontinuance of his Wife's Right. 2 
Bro. Tit. A Woman, Tenant in Tail General, marries, the and her Huſvan 
Curteſy {1 ) levy a Fine, and take back an Eſtate to chem und the Heirs of their tue 
| Bodies, and have Iſſue, the Huſband dies, ſhe marries another, and hal 
Mae and dies, and the Huſband claims to be Tenant by the Curtel 


upon Pretence, that by the Eſtate taken back upon the Fine his Wite wi 
| . | | remide, 


Te! 
ſe Wil 
mite 


cuRTESVY or ENGLAND. 


remitted to her general Tail, and ſo every Iſſue Inheritable, and . 
Tenant * by the Curteſy; but optima Opinio, that as his Wife Was *P age66g 
ellopped, ſggſhall the ſecond Huſband, who claims by her. : 
Baron and Feme ſeiſed of Lands in Ri: ht of the Feme (whereof the oro. Jae. 
Huſband was intitled to be Tenant by Gartely) levy a Fine, which an Eliz g 
was after reverſed as to both, for the Nonage of the Feme, the Huf. 8. 
band ſhall have it again, as Tenant by the Curteſy, becauſe the Fine Charnock 


was. utterly avoided, ande vate, 
The Huſband leaving his Wiſe, and living with another Woman, adjudged. 

does not ee his Tenancy 7 the e | 3 P. will. 

Rep. 469, 

5 276, 277. 


) Of the Commencement and Length ok Time 
neceſſary to eſtabliſh a Cuſtom. 669. 


(B) What Perſons are affected with d2 bound by 
a Cuſtom, 670. 


(C) Of ſuch Cuſtomg as are againſt the Nuleg of 
the Common Law, pet, not being unrea⸗ 
ſonable in themſelves, are good, and, fzom 
the Conventenep of them, bind in particu- 
lar Plates. 671. 


d) Where, EEE the Benefits | accruing fzom 
them, thep ſhall bind. 675. 


£) Where, fzom the Certainty oz Jncertatnty 
of them, thep ſhall be deemed & oz void. | 


677. 


() Dow t to be conſtrued ; 4 to what Things a a 
Cuſtom ſhall be ſaid to n 677. 


00 Cuſtom, how deſtroyed. 678. 


ws 


) Of the Manner of alledging and pleading a 
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1 


(A) Of the Commencement and Length entf Time 
arp to effabliſh a Cuſtom.” , 


PE frequent Repetition of an Act, which at firſt was (a) aſſenteg 
L to by the People of a certain Place (5) for their mutual Convenjen- 
cy and Advantage, is called a Cuſtom, and every ſuch Cuſtom, being 
. certain and reaſonable in itſelf, and commencing Time immemorial, and 
*Page650 always continuing without Interruption, 7 has obtained the Force of 2 

Law, and in ſuch Places ſhall prevail, thaugh (c) contrary to the gene- 
ral Laws of the Kingdom. 1 3 


- , 
4-45 :* 3 
* 
. 
* 
1 1 


-_ 


. 1 | 55 2 3 | 
110. b. Dav. 32. (a) That all Laws bind by the Aſſent of the People, and ſuch Aſſent may 
be eypreſſed as well by Facts as by Writing or Word. 44 E. 3. 19. Dav. 32. 6) The Dif- 
ference between Cuſtom and Preſcription is, that Cuſtom is local, as prevailing in a certain Pro- 
vince, County, Hundred, e. but Preſcription is for the moſt Part perſonal, being made in the 
Name of a certain Perſon and his Anceſtors, or thoſe whoſe Eſtate he has, or of a Body Poli- 
tick, and their Predeceſſors. Co. Lit, 13. b. 6 Co. 69. 8 Co. 62. Hvide 2 Bulſt. 206. Rol. 
Rep. 46. (e, Conſuctudo ex certa Cauſa rationabili uſitata privat communem Legem. Lit, ſ. 3. 


Co. Lit. . Time and Uſage are effential Parts of a Cuſtom, and therefore no 
7 111 Cuſtom is (4) allowable but ſuch as hath been uſed by Title of Preſcyip- 
8 tion, viz. Time out of Mind. „„ 

ance of an N * | | „ 
Uſage from the Reign of R. 1. which being the Time of a Limitation of a Writ of Right, it 
ſaid to be a good Title of Preſcription. Co Lit. 113. That laying a Cuſtom for forty Years 
is naught though it was ſaid that it might have been for more Years, and ſo Time out of Mind. 
Skin. 108. pl, 8, 109.— That Cuſtoms may be Time out of Mind, though not coeval. Salk, 


203. pl. 1. 


46 E. 3 16. Hence it is, that though a Lord of a Manor may have Waifs and Strays 
Bro. Eſtray. by Pref cription, yèt he cannot have the b9na Felonum & Fugitivorum with 
8 The out Grant from the King; becauſe no Man can preſcribe, for them, for 
5 45 eceovery Preſcription muſt be immemorial, and the Goods of Felons and 
bs wo Fugitives cannot be forfeited without Record, which preſuppaſes the Me- 


mory of that Continuance. 


4 


*” 


. 9-94-24. C4 TR y "= 97's — — ec. Aa WY me. tak ci 


. 


: (B) What Perfong are affected with or hound by 


a Cuſtom. 
S. HE King only, by his Prerogative, can make a Corporation, Con- 
ers 1 ſervator of the Peace, Cc. therefore in theſe, or in other Things 
366. which (e) highly touch the King's Prerogative, no Title can be gained Þy 


{e) A Cuſ- Cuſtom or Preſcription, as Conuzance of Pleas, to have a Sanctuary, '9 


tom that make a Corporation, Coroner, Conſervators of the Peace, &c. 
exalts itſelf 554 ; ERC: 


above the King's Prerogative is void. Dav. 33. 


Co. Lit. But Treaſure Trove, Waifs, Eſtrays, Wreck, to hold Pleas, Courts 
114. b. Leet, Hundreds, Infangthef, Outfangthef, a Park, Warren, Royal Fi, 
Fairs, Markets, Frankfoldage, Keeping of a Gaol, Toll, c. may be 
claimed by Preſcription, without any Matter of Record; and . 


* 5 * 
* 


— Oo 


I „ „„ 


Palatine may be claimed by Preſcription, and, by Reaſon thereof, Bus 
Felmuw, Ic. Alſo a Corporation may be by Preſcription. 


Alſo Cuſtoms that bind private Perſons do not extend to the King; Plow. 205. 


therefore if Lands in EAvelkind deſcend to the King and his Brother, the a. | 
King ſhall rake one Moiety, and his Brother the other; but if the King Co. Lit. 
dies, his Moiety ſhall deſcend to his eldeſt Son, and not according to the 15. Þ 
Rules of Deſcent in Gavelkind; for the King was ſeiſed of his Moiety hs . * 
ure Corone ; therefore it ſhail attend the Crown, and conſequently go to ra ane” 
the eldeſt Son. | rt | „ 
80 the Cuſtom of Landon, as to retaining Goods mortgaged till Satiſ- 3, H. 6, 26. 
faction be made of the Money lent on them, extends not to the King's Dav. 33. b. 


Jewels. | - og | ; Rol. Abr. 
% a, FFF 
| 1 5 e 9 ki 8 2 And,152; 
So if a Man hath Toll, or Wreck, or Strays, by Preſciption, this ex- pay. 33. b. 
tends not to the King's Goods. . 8 ; 1 5 N 
A Cuſtom may extend to and give an (a) Infant a Power of doing that 
which by the Rules of the Common Law he could not do, as an Infant at 
tee Age of een may makes a (5) Feoffment of Lands of the Nature of 
*(c) Gavel-kind ; but this, like all other Cuſtoms is to be conſtrued *Page671 
ſriQly, and in ſuch Manner as that no Prejudice may accrue to the In- Br. and 
fant thereby; and therefore ſuch Feoffment muſt be for Cd) valuable Stud. 21. 
Conlideration ; muſt be made in (e) Perſon, and not by Attorney; cannot 3 H. 2. 47. 
be with J Warranty; muſt be of Lands which (g) deſcended to him Fitz. Cul- 


in Gavelkind, and not of Lands by Purchaſe; and muſt be of Lands in nl - 
(A) Poſſeſſion, not in Remainder or Reverſion. _ | % ) By Ry 
Cuſtom of a 


Town an Infant may bind himſelf Apprentice. 9 H. 6, 7, 8. Bro. Cuſtom 63. (e Lamb. 
624 (4) And. 193. Lamb. 625. (e) Lamb. 628. {#} Rol. Abr. 568. (g) Bendl. 33. pl. 
52. Lamb. 627. (6) Bendl. 33. pl. 352. Lamb. 627. „ 


It is a good Cuſtom in a Copyhold Manor, that a Feme Covert, with Moor 13. 


or without the Conſent of her Huſband, may deviſe her (i) Copyhold PESO 
| «3 5 


Land to her Huſhand, or whom ſhe pleaſes, . 


Es. 143. | 
3Leon. 81, 83. 2 Brownl. 2:8. (i) But of ſuch a Cuſtom as to Frechold Lands, Q: vide 
4 Co. 61. b. And: 152. Rol. Abr. 563; pl. 6. | | - | 


(C) Of ſuch Cuſtoms as are againſt the Rules ok 
the Common Law, pet, not being unreaſon- - 
able in themſelves, . are good, and, from the 
Conveniencp of them, bind in particular 
Places. „„ os 


\VERY Cuſtom ought to appear to have had a reaſonable Com- pay, 4a; b. 
mencement, and that at firſt it was voluntarily agreed to, for the Vids of the 
better promoting of Trade aud Commerce, the Suppreſſion of Fraud, the Cuſtoms of 
greater Security of Men in their Eſtates and Poſſeſſions, Sc. and in ſuch 8 
Caſes, though the Cuſtom be contrary to the Common Law, or againſt Eogliſh, * 


the Intereſt of a particular Perſon, yet it ſhall be good. Copyholds, . 


ol Corporations, Commons, chuſing Conſtables, Chuggh-wardens, Cc. the ſeveral Heads. | 


Ps ; : * „ 5 . ; - 3 : | , 
es E. 4.28. As a Cuſtom that a Man, in ploughing his own Ground, may turn the 


Mod. 202. 


*Page672 It is a good Cuſtom, that every Man of the Town, that hath an 


e 
(6) So that 


- 


Rats. * Plough on the Ground of his Neighbour; for this is for the general 
Rol. * . Good, being in Favour of Huſbandry and Tillage, although a particular 
„ eie eiiier? Rang 
So Cuſtom to dry Nets upon the Land of another; for this is in Fa- 
5 Co 84. vour of e ,, apa a ee OL 
Day. 32, b. So a Cuſtom to build Bulwarks on the Lands of another for the Safety 
Dyer 60. b. of the Kingdom, is good. | | 
Day, 32, h. 8d is a Cuſtom to pull down the Houſe of another, to prevent the 
peeing of Fire | 1 


It is a good Cuſtom in a Manor, that the Homage have uſed yearly tg 
e eee KS Surveyors, to take Care that corrupt Victuals are not ſold with. 
2 Mod. 56. inthe Manor, and to deſtroy ſuch as they find expoſed'to Sale there, for 
8. C. the Preſervation of Men's Health is deſigned thereby; and it is at the 
Cro. Jac. Peril of the Surveyors if they deſtroy any Meat that is not ſo. . 
5 is A Cuſtom in Ipſwickto chuſe yearly two Burgeſſes, who uſed yearly to 
Caſe, make a Feaſt, and to fine thoſe who refuſed to make a Fed and to in- 


F. a Bur. priſon hem till paid, was allowed a good Cuſtom, upon an Habeas Corpus, 
JJ n.. 
_ * Some By-Laws are ſupported by Cuſtom, that other wiſe would not be good.—A By-Law 
that a Burgeſs ſhall make a Feaſt at his Election is good. R. 2. Cro. 5«5.——That evety one, 
admitted to the Livery in the Vintner's Company, pay 31. 13s. 44. when the Cuſtom warrants 
the Payment of 2 reaſonable Sum, ſar the Dignity, aud Charges of the Company, is good. 
„„ \Scmb. jt. Salk. 349-5 Mod, 21907 7 19, 06 eG 22, a 


ö * 


Rol. Abr. Houſe next adjoining, and abutting to the High-Street, may ſell all 
ay „ o Merchandizes in his Shop within the ſaid Houſe in the Time of the Mar- 
But vide 8 * ich is held in the High CCC. 

Co: 16%, er, which is held in the High- Street. „ 

48 A Cuſtom in Exeter, that every Woman taken in Adultery ſhould be 
i „% ;! 8 
Skiming- 


kon, or Riding, where a Woman cuckolds her Huſband, is a Cuſtom. againſt Law, vide 3 Keb. 678. 


Raym, 40. And note that ſuch Riding has been held by Holt, C. J. a Libel, wide Tit. Libel, 


30 AN. pl. A Cuſtom, that a Feoffment by Tenant in Tail with Warranty ſhall 
| not be a Diſcontinuance, is good; although this is againſt the (5) Rule 
Woman and Maxim of the Common Law. | „„ 


ſhall not ESRC a LEL  E | 17 vs, pe 1 5 
have Dower where ſhe reeeived, during the Coverture, Part of the Money for the Sale of the 


Land, Bro, Cuſtoms: 53.—S0 that a Widow. who 'marries ſhall not have Dower. Rol. Abr. 


$62,—But'a Cuſtom that the Wife of a Tenant in Fee ſhall not have/Dower, is void. Dav. 46. 


 þ.—$0 that the Wives of I/ Lords ſhall, during Cgverture, have the ſole Property of certain 


Goods, to diſpoſe of them without the Aſſent of the Huſband, Dav. 50. b. Rol. Abr. $63. 


Dav.-3z, b. But every Cuſtom which appears to have been unreaſonable in (c) itſelf, 


6 Mod. 12.4. as being againſt the Good of the Commonwealth, or injurious to a Mul- 


Ld. Raym. titude, though beneficial to a particular Perſon; or to owe its Com- 
8 mencement to the arbitrary WI and Oppreſſion of a powerful Lord. 


Fitzgib. 54, and not to the voluntary Agreement of the Parties, is void; nor 


Salk. 203. can any Continuance of ſuch a Cuſtom give it a Sanction, or make that 
(e, Theta Good which was void in its Creation. 

Cuſtom %%% id rr det Wo TT 
agaiuft the Law of Reaſon, is void, vie Moor 538, Bridg. 11, Tz. 1 Leon. 217, 314. 3 Leon. "TY 


3 ; > 
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A Cuſtom within a Pariſh, that all Lambs fallen and bred upon one Te- 8 


 nement in the ſame Pariſh, though belonging to ſeveral Owners, ſhall be Barker, n 


reckoned together, as if but one Man's, and the Tenth, ſo counted to- Gooey; 
gether, paid for Tithes, is void and unregſonable ; for by this Means it ged. 
might happen that a Man might have but one | amb, and that ſhould be 
taken for Tithe ;_ and he that had more ſhould pay nothing. 


„ 


A Cuſtom to eleQ a Supernumerary beſore any Vacancy, to be admitted Skin. 46. | 
vpon the Death of the next Prebendary, is ridiculous and void. 1. 3 5 

A Cuſtom that no Commoner mall put his Cattle into the Land before Rol. Abr. 
the Lord, is void; for a Cuſtom that leaves it to the arbitrary Willof the 366. 
Lord, whether the Tenant ſhould ever enjgy any Benefit by the Common, Pav. 32. 
or not, can never be preſumed to have bat reaſonable Commencement. 

80 a Cuſtom that the Lord of the Manor ſhall detain a Diſtreſs taken up- Kit. f. 46. 
on the Demeſnes till a Fine at his Will is paid for the Damage, is void. Pax. 33. a. 

4. Cuſtom, that every Tenant of a Manor that marries his Daughter Lit. f. 209. 
without the Licence of the Lor ſhall pay a Fine, is againſt Reaſon, ana 
void; for every (c) Freeman may marry his Daughter to whom he pleaſes. c 4 Reg rag 
rant {though his Perſon be free) that holds in Nbdsge, the Frechold being in the Lord, ſhall 
pay ſuch Fine, is good. Co, Lit. 140. a. f : „„ Far > 


- 


SF 
1 orn. 
— _ — 


+ The Caſes cited by Lord Cale are in the time of E. 3. & H. 6.— Q. If there is any ſuch Te- 
nure now? And fee 12 Car, 2. c. 24. | NR © ” 

If the Lord of a Copyhold by Cuſtom claims to have a Fine of the Co- Co. Lit. 5g. 
pyholder, upon every Alceration of the Lord, be it by Alienation or other- 4 3 
viſe, this is a void Cuſtom as to the Alteration or Change of the Lord, 14 wy 
by the Act of the Lord himſelf; for by ſuch Means the Copyholders might C %,. 
be oppreſſed by the Multitude of Fines by the AQ of the Lord. „ 

* A Cuftom, that the Lord ſhall have Common in all the Lands of his *Page67 3 
Tenaats for Life or Years lying freth, is void, for it is againſt Law that Palm. 21. 
the Leſſor ſhall have Common againſt his own Leaſe, becauſe it is Part of , bite and 
the Thing demiſed ; aliter of an Heriot, which is collateral.  —_ * ns 


* 


A Cuſtom that the Lord may take for his Heriot (2) the Beaſt of a 85 
i | weed 5 ol. Abr. 
0) Stranger, levant and couchant upon the Land of the Tenant, is not 501. | 
good. | | 3 5 be Fd | | 2 And. 153. 
| 5 | . 2 ta) So 

"here the Cuſtom was laid, chat if the Tenant hath none, or the beſt Beaſt is enſloined, the Lord 
has uſed to take the beſt Beſt levant and couchant upon the Land. Moor 16. N. Bendl. 112. 
adjudged. — But that the Cattle of a Stranger may be diſtrained for an Heriot, but not ſeiſed, vide 
N. Bendl. 302. pl. 294. Dalf. 61. Ow, 146, March 165.  (b} A Cuſtom that the Lord ſhall 
have the beſt Beaſt of every Perſon dying within his Manor, which is found there, is naught ; 
for between the Lord and a Stranger it could have no lawful Commencement, though between 
the Lord and his Tenants it may be good. Cro. Eliz. 725. adjudged. Rol. Abr, 266; 


A Cuſtem in a Town, for a Lord to enter into the (7) Lands of his —_ 
Tenant till an Agreement made for the Arre r, when the Tenant ceaſes 43:3: 3% * 


. 3 , 2 Inſt. £6, 
for tuo Years, js not good; for it is an ill Uſage to ouſt a Man of his ( But if 
luberitance without Action or Anſwer. thisCuſtom 

had extend- 


8 ed itſelf into many Towns it had been good. 43 F. 3. Ftv Rol, Abr. 859. 


A Cuſtom that the Lord of the Manor ſhall have 3l. for every Pound hs * 
Breach "4 85 : 1 3 5 3 4 off & th Rol 1 
ch, of every Stranger, is not good; (4) but it is good againſt the 6, 
5 OE 3 5 „ i es (d) So of a 
Cuſtom, that if 'a Tenant makes a Reſcous, or drives his Cattle off the Land when the Lord 
"mes to diſtrain-that he ſhall be amerced by the Homage, e. Codb. 135. ; 


* . 
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Rok Ahr. As to particular Euſtoms relating to the Proceedings in Inferior Coun, 
1 IF Eli ſuch as have prevailed Time out of Mind, and are in Furtherance of Jul 
e tice, ſeem to be good; but ſuch as are in Delay of Juſtice, and tend to 
5 Oppreſſion and Injuflice, and are * the general Rules of Lay an 
- 5 Reaſon, have always deen held voc. 
Rol. Abr. Hence it is, that a Cuſtom in an Inferior Court, that when any Man come; 
364. in to the grand Diſtreſs in any Plea, and it is returned that he is diftrained 
en 1 his Goods, & quod nihil habet ulterius per quod diſtringi poteſt, that his 
Ssdods ſhall be delivered to the Plaintiff, finding Security, that if the Suit 
+, paſſes for the Defendant, that he ſhall have again his Goods; and that if 
i,: paſſes for the Plaintiff, that he ſhall haye them, has been held good. 
Rol. Abr. 80 a Cuſtom in the County Palatine of Chefter, that if Judgment be 
364. given in a baſe Court there, and thereupon a Writ of Error is brouglt 
| before the Chief Juſtice there, and he reverſes the firſt Judgment, to give 
Cioſts to him at whoſe Suit it is reverſed, is good. 0 pa ere 
Rol. Abr. So it is a good Cuſtom in an Inferior 


7 


urt, that in an Action of Deb, 


564: . if the Defendant does not | deny the ebt, but Petit quod inquiratur de 
hor jp Eliz. vero debito ſecundum conſuetudigem, that a Jury may be returned that ſhall 
Rel. Rep try it, and if they fiud it to K 


2 2 true Debt, that the Plaintiff thall have 


293 Judgment thereupon. 


4 


N J!... ⁵⁵ on 
8. F. adjudged, and ſaid by Hut Ch. Juſt. that this Cauſe prevented a Suit in Chancery, 


a 3 — * | ) 0 BETTS : 7 
Rol. Abr. But a Cuſtom in an Inferior Court, upon a Judgment in the ſame 
$63 Precept, in the Nature of a Cagias ad Satisfaciendum, to give a Warrant 


do ie Bailiff to take the Principal in Execution, if he may be found, and 
3 in his Default to take the Bail, is not good; for it is (e) againſt Law 
| Page674 Sto take the Bail before a Capias returned againſt the Principal, and (// 
(+) For this Scire Facias againſt the Bail. | . 
Reaſon aa 1 * . | e Tres 
Cuſtom in an Inferior Court, which is not within the Statute of 32 H g. to grant a Tales ge circin- 
fantibus, is void. Rol. Abr. 463, 664.80 to awarda Capias in Debt before any Summons. Rol. 
Abr. 563, 780. %) That the Cuſtom of London to take the Bail without a Scire Faciar, is void. 
Cro. Car. 561. Palm. $67, Cro. Eliz. 185. 2 Leon. 29. 2 Will. 204. Doug. 204. 2 Black 
Rol. Abr. A Cuſtom in an Inferior Court to try Iſſues by ſix Jurors, is not good, 
hs re though many Courts have uſed it, and many Judgments depend there: 
pos ih OE og 1 | 
1 1 THE” , * 

' adjudged, ina Writ of Error upon a Judgment in Bodmyn in Cornwall, Cro. Car. 259, S. C. adjudg- 
ed and ſaid by Jones, "That although in ſome Parts of Wales there be ſuch Trials by Six only, it is 
by Reaſon of the Statute of 34 &735 H. 8. c. 6. which appoints, that Trials may be by Sir 


only, where the Cuſtom hath begin To. 1 Sid. 233˙ 8. P. per Cur". 


74 


© A'Cuftomin a Leet, that if the Petit Jury make any (g) falſe Pre- 
3 * ſentment, and it is ſound falſe by the Grand Inqueſt, that the Petit Jury 
nem ſhall be amerced, is void; for this is againſt common Right, and Extor- 
+ that, if they tion. b 1 e 1 
conceal 


any Thing chat ought to be preſented, they ſhall be amerced, is good. 9 H. 6. 44. Rol. Abr. 56: 


| Rol. Abr. If there be a Cuſtom in an Inferior Court, that if a Man brings an Ac- 
864. Burger tion againſt another there, and the Defendant appears and pleads to Ive, 
ee * and, at the Day of Trial, the Defendant, being ſolemnly called, does not 
ts * "th appear, nor find Pledges qui eum manucapere voluerint, to ha ve his Body 
Judgment from Court to Court, at every Court there after to be held, till the Plea be 
+ ta 5 determined, as he ought by the Cuſtom, but in Cöntempt of 15 * 

a mout f | | "Mb . . : is 
n eee 


cordingiy, _ . 
; 3 * 


S. SS eee 0» Hp 


S FSS A 


* r n 


a good Cuſtom, but utterly unreaſonable ; but they ought according to 
Law to take the Inqueſt by Default; for if he had appeared and ſtaidin __ _ 
P 1 iſon without finding Pledges, yet they ought not to hav e given Ju dg- #4 f 
ment againſt him if he would have pleaded to Iſſue. ü Net 


ien 


It is no good Cuſtom in Sandwich, that, if the Goods of a Freeman of Moo Pe: 


Sandwich come into the Hands of a Freeman of London, the Mayor of pl- 334. 


Sandwich ſhall write to the Mayor and Aldermen of London, to call the Pfanne 


Party before them, and take Order for the Reſtitution; and if they refuſe, 3 | 
or return no anſwer to the Mayor and.Jurats, the Mayor of Sandwich's.C.w vide - 
ſhall write alias & plurijes, and after give Judgment of Withernam againſt Moor 588, 
the Mayor and Commonalty of London; which ſhall be ſignified to the Palm. 56. 
Mayor of London; and if he make not Reſtitution in fifteen Days, then "og 04s 
thoſe of Sande. ch may retain the Body of any Londoner that comes there, 8 
till Reſlitutioůn. | , PI 
A Cuſtom in an Inferior Court, to give a Day to one that hath (e) Ci J * 
made Default, is void and againſt Law. / NN. 
N | | ar a i yd he FTW : - "judged. | 
void. Style 124. | _ wg | $4 | f a 


— 


* 


thep ſhall bind. 


HERE. EVER the Party bound by a Cuſtom has ſome Benefit by 6 Mod. 124. 

a it, or the Party, who claims the Advantage of it, is at ſome 1 
Charge thereby, the Cuſtom js good. 1 10 e 
Hence it is, that a Cuſtom that the Parſon of the Pariſh ſhould find Cro. Eliza. 
a Bull and a Boar for the Uſe of the Parith, and in Conſideration thereof 2 
ſhould have the Tenth of the Increaſe, has been held good. 2 eng: 3. 

So a Cuſtom, that whereas J. S. is ſeiſed in Fee of the Manor of 7. and — Eliz. 
all the Tenements in the ſaid Town are held of the ſaid Manor, that he 203. # 
and all thoſe, c. have had, Time out of Mind, c. a Bakehouſe, Par- 1 Stra. 
cel of the ſaid Manor, maintained at their Charge, and that this Bake- 465. 
houſe was ſufficient to bake Bread for all the Inhabitants, and for all Paſ- Dig . 3 
ſengers through the ſaid Town; and the Bread there baked had uſed, 2222 
Ec. to be ſold at reaſonable Prices, and that no other Perſon within the Sir Geerge 
ſaid Lon had uſed to bake any Bread to ſell to any Perſon ; this is a Farmer and 
good Cuſtom, (d) though it reſtrains other Men to exerciſe their Trades een, ade 
within a certain Place, for this might have a reaſonable Beginning to * 


2 | : f Leon. 143. 
bind his own Tenants, as it only does. 


*(D) Where from the Benefits accruing from them »page675 


6 C. debat- 
Owen 67. 8. C. adjudged, cent. 8 Co. 125, 3 Bulſt. 61. 2 Bulſt. 195. Rol. Abr. 559, S. C cited. 
(4) A Cuſtom in vas any; rd that none ſhall exerciſe a Trade there who is not free of the City, or 
brought up Apprentice there; © if good. Salk, 203. pl. 2. & wide 8 Co, Wayonner's Caſe *, 


Fy ; 4 
$ - 88 W — ms 
7 


2 


* It may be good if founded on ſome Conſideration, Vid: Mo. 342. Sti. 11. 2 Lev. 210, 3 Lev. 


14.4 Cuſtom which reſtraius Trade/ub Modo, may be good : And therefore the Cuſtom of Fo- 


reign bought, and Foreign ſold, whereby a Man not ſree of a City, He. willbe reſtrained from buyin 
or ſelling Goods to other Foreigners within ſuch City, He. is good. Dy. 279, b. R. Jon. 162. 3 


2 Rol. Abr. 202. c. 45. A Cuſtom that none ſhall uſe a Trade there, unlels he be free of the Guild. 


E. in London, 8 Co. 125, Dub. Whether good in another City. 1 Salk. 204. Mod. Ca. 21.—ABy- 
Law, that no one ſhall uſe a Trade in a Borough, not free there, where the By-law is founded 
upon a Cuſtem to ſuch Intent, tho! the Cuſtom be not confirmed by Parliament, is good. Adm. 
Lut. 56.4. Adm. Godb. 254. 8 Co. 125; a. Now every Day's Experience warrants this Doctrine. 
3 55 , 5 0 8 1 A Cuſ- a 3 


. 


8 
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Vol. Abr. A Cuſtom, that every Inhabitant of an antient Meſſuage held of the 


— 


Vent. 71. 


56s, : "0 Biſhop in the City of S. have ground at the Biſhop's Mill all their Grain 
1 3 ſpent in their Houſes, and that the Biſhops, in Conſideration thereof, 


* have Time out of Mind kept Servants to grind and carry, Se, is good, 
Reg. 183. becauſe, mutual Conſiderations and mutual Actions will he. 


Hob. 159, . 4 7 e þ 94 4 SHE AP AWE No. 0% [ER J7˙%6%%où:ßñd 8 8 
Moor 887. Style 481. Rol. Abr. 559. 2 Bulſt. 195, 196. Hard. 67. Lev. 18. Vent. 163, 
C%%%ͤ —— 


No. Abr. A Cuſtom, that the Corporation of Lil eld have had a Market there | 


SOL Time out of Mind, He, and that the Corporation ought to repair the Wa 
Moor 33. to it, and to appoint a Bellman, that ought to ſweep the Market-Place, 


8. C. ad- and in Recompence thereof, the ſaid Bellman, Time out of Mind, . 
judged, and from thoſe that brought their Grain to the ſaid Market, and uncied 
_ the their Sacks there to fell it, had uſed to take a Pint of Grain it it was 
unn but one Buſhel or under, but if it was above a Buſhel, then a Quart 
was good, 2 ä 2 35 | FN | 
though. the to the Uſe of the ſaid Corporation; this is a good Cuſtom, for the Men 
Corn was, that are charged by it have a reaſonable Benefit thereby. 
„, ei att * 


brought in to be fold. 2 Bulſt. 201, 206. Rol. Rep. N 2, 44, 4s, 8:0: adjudged. 


it is no good Cuſtom, that the City of Norwich bath Time out ct 
Mod: 3), Mind maintained a Quay for unlading Goods brought up the River to 
Haſpartaud the City, and that every Veſſel paſting through the River by the Quay 


Wil, 8. C. had paid a certain Sum; for the Veſſels that unlade not at the Quay or 
that there other Place in the City, have no Benefit from the Maintenance of die 


been ſome Wl 353535 | El | „„ 
Reaſon for it, if it had appeared that they cleanſed the River. Sid. 434. 


If a Lord of a Manor, which extends itſelf upon the Banks of Part 

of a River only, hath Time out of Mind maintained a Quay for the 

Lading and Unlading of Goods, and kept a Buſhel within the Manor for 

1 age 676 * the Meaſuring, and other Merchandizes, he cannot preſeribe ratione inde 
for a Bulhel of Salt, of every Ship ſailing inthe River; forthe Repairing 

the Quay, and keeping a Buſhel within the Manor, cannot warrant the, 
taking of Toll out of the Manor, for Goods not brought to the Quay 


2 Levs 96 
97- 
Prideaux © 


and Warn, within the Manor, though brought to another Place within the ſame River. 


Raym. 232. | . 5 
Mod: 104. S. C. adjudged. See Ld. Raym. 385, 2 Stra. 1228. 


z Lev. 37. It is a good Cuſtom, that the Mayor and Commonalty of London have 
by had of every.Maſter of a Ship 8d. per Tun, in the Name of Weighage, 
for every Tun cf Cheeſe brought from any Place in England to the Port 
of London; for the Liberty of bringing it into the Port, which is 4 
Place of Safety, is a ſufficient Conſideration ; and the Mayor and Com- 
monalty have the View and Correction of the River Thames. 

be Lord of a Manor may preſeribe to keep and repair a Wharf 


9 


k 


3 Lev, 424. within the Manor, && ratione inde to have Toll of all Goods landed with- 
Criſp and in the Manor, though not upon the Wharf; for the Landing upon the 


er 7 Soil is in Eaſement; and all the Lands in the Manor were the Lord's 


2 Ferry. originally, andTthis is in Nature of a (a) Toll Traverſe. e 


| Carili. 192. (a) For this vide 2 Rol. Abr. 522. 


3 Lev. 309. It is a good Cuſtom within a Manor adjoini ng to the Sea, that in Caſe of 


2 any Shipwreck of any Ship caſt upon the Manor inter fluxum & reſluxum 


adjudged, * marig the Lord ſhall take care of the Sick and Wounded, and Burial of 


the Dead, and keep We Goods there*calt for the Uſe of the Proprietors 


— 


TO EE OY I i ns Ws TP 


ſhipped off, was due to the Corporation, in Conſideration of their Charge Fa ae 
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and in Conſideration thereof, to have the bell Anchor and Cable of te 
Ship; for though Charity obliges the Lord fo to do, yet it is not uun 
reaſonable that he ſhould have a Recompence of his Charity and Charge 
For where in Trover the Jury found a ſpecial Verdict, that within the Hil. 34 Car. 
Manor of Beeching in Sufſex, adjoining upon the Sea, there was this Cuſ- 2 
tom, That if any Ship navigating and floating upon the Sea ſhould happen 3 Lev: 16. 
to ſtrike upon the Land, Parcel of or within the Manor, and ſhould there s. C. 
happen to periſh, or if a Ship ſo ſtriking ſhould happen to get off, that 
in both Caſes the Lord of the ſaid Manor uſed to have the beſt Anchor 
and Cable belonging to the ſaid Ship; and the Cuſtom was held unrea- 


ſonable in both Caſes; for there is no Conſideration to gfound ſuch-a | 


Cuſtom upon; for if there be a Treſpaſs upon the Lord's Soil, it is invo- 
juntary, and by the Act of God, where it is by Streſs of Weather; and _ 

therefore not to be puniſhed: as a voluntary Treſpaſs; as if the Houſe 1 
of my Tenant for Years be burnt with Lightning, I ſhall never have 
an Action of Waſte againſt him, for it is the Act of God, which does no 
Man an Injury; but beſides, it is very unreaſonable for ſo (5) ſmall a 


wa 
* 


6% That a 


Damage done to the Lord, as ſtriking upon his Soil, that he ſhould have Can 0 
ſo great a Satisfaction as the beſt Cable and Anchor T“ 1 . 4 5 


c | | 1 Lord, that 
whoever broke his Pound ſhould pay him 31. is a void Cuſtom. as to Strangers; ſor this among 
other Reaſons, becauſe there is no Proportion betwixt the Damage and the Recompence. 11 H. 5. 
13, 14. 2 H. . 40. gut where a Cuſtom alledged in Bucks, That if any Swan cometh upon 
the Land of any Man adjoining upon the Thames, or upon any Water running into the Thames, 
and there lays and hatches. Cignets, that che Owner of the Land ſhall have one, was held a good 


" Cuſtom; and yet the Damage which the Owner of the Land ſuſtains is but very ſmall, 2 K. 3. : 


15, 16. 7 Co. in the Caſe of Swans, 5 : 
22 185 5 2 This Caſe ig very different from the preceding. 0 


By Special Verdict it was found, chat by a Cu tom in Neæuca file. Time Carth. 357. 


out of Mind, Sc. a Toll of five Pence for every Chaldron ot Coals there i wy 
en, ad- 


in maintaining the Port, which they were bound to do, and had done g Mod. 359. 


Time out of Mind; and that the Cuſtom was to diſtrain (for Non-pay- Salk. 248. 


ment of this Dut ö any Goods of the Owner of ſuch Ships, which were S. C. pl. 4. 
diſtrainable by Law; and it was held, That the Charge of maintaining dy 
a * Port was a ſufficient Conſideration, and that the finding that the *Page677 , 


Corporation are bound to repair, c. was ſufficient, without finding 


that it was then in Repair, es 1 Ned 


— 


*% 


— a ba 4 


— 


(Z) Where from. the Certaintp or Yncertainty of 
them thep thall be dcemed good or void. & 


= 3 


TD VERY Cuſtom ought to be certain, or ſuch as may be reduced to Rol. Abr. 
| a certainty," for an uncertain Thing cannot be ſuppoſed to have 363. 
had a reaſonable Commencement; alſo the Uncertainty of a Cuſtom de- 9 33. 


ſtroys the Suppoſition of its Coinuance and Duration Time ont of 7 mal. Ps OX 
* | : Ni ; 5 nne 


. 


V eus r o M 


| "AE Th 27 Hence | it is, that a Cuſtom that when an Infant i is of ſuch 
4 Leon 82. - 


an 
9 that he can count twelve 938551 or Br EI - Cloth, | 2 


* 7 £ 


8. C. ed, 


2 chat ſuch Caftom f is not SA but what it ought obe- at a en ag that 5 


tobe. an 2 of Diſcretion, [9936 


Rol. Abr. „Sol calm; that 5 mines of the 8 what frſkce comes to 7 50 
565. 2 Plate, Oe. ſhall have all the Windfalls there, is void for Uncertainty. 
_ + apa So of the Cuſtom of Tanniftryin Ireland, which was, That the Lands 
= „ af that Nature of which a Man died ſeiſed, ſſiould deſcend Seniori ( 

A dignifftmo uiro Sanguinis & are of him that died ſo ſeiſed; and it 
5 was held void, both for the Uncertainty of the Perſon and the Eſtate. 
Fitzgib, 65. 80 a Cuſtom alledged and found by Verdict to pay ten Pence tothe Vi. 
5 2d Raym, car at the uſual Time of churching Women, was held void for ' Uncertainty, 


1558. For 24 Pariſhioners, c. to make a Rate, OT a Certain Proportion 
ABtract 145. to be levied on ſuchan Hamlet, incertain®. 152 e 


2 cuſtom thu every Inhabitant of weh a Town ſhall 855 a way over - ſach Land, either to 
Church, Market, e. is good, for the ſame is only an Eaſement, and no Hos, ll a Way or 
Pale” ny follow the Perſon, . Gateward's Caſe. 6 Co. 60. b. . 2 ; p 
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® Now to "_ confirued, and to | what chu, a 


_ Cuſtom ſhall be ſaid to extend. 


Rol. 5B Ee e Cuſtom, that is 3 from the [FEA 


567, 568. Law is to be conſtrued ſtrictly, becauſe as far as the particular Cuſ- 


— 1 1 tom hath not derogated from the Law, the general Cuſtom of the whole 


Gavelkind, Kingdom ought to prevail; and we are 102 to preſume that the parti- 


cular Cuſtom goes further than hy notorious Facts may appear. 
Rol. Abr. If the Inhabitants upon a Common have uſed Time out of Mind, Ec. 
367 to dig Clay in the ſaid Common of their Lord, for the Reparation of 
 Cro, Eliz, their Houſes ſtanding upon the ſaid Common, and a Stranger digs Clay 
#34: . in the Common, the Inhabitants cannot take this Clay from him, for 


.M , 
* 8 105 this 15-not (a) within their * 


udged. (a) 
ee Inhabitants have uſed to have eat to theic Houſes, this extenls | not toa new Houſe. 
8 4. 2 Nein e 391. | 


Rol. Abr. If hb Cuſtom of a ts ul That if any Copyholder in Fee ſurren- 


568. ders out of Court, and he to whoſe Uſe it is ſurrendered, does not come 
ag Eliz. in at the Court to take his Copyhold after three Proclamations made, 
ha, ot 1. that then the Lord may ſeize the Copyhold as forfeited ; and a Copy- 
Noy. 42 holder i in Fee ſurrenders to the Uſe of another for Life, the Remainder 
Ray m. 404. over in Fee, and the Venant for Life does not come into Court to take 
bis Copyholder after three Proclamations made, according to Cuſtom, 

+ #Page678 upon which the Lord ſeiſes the“ Copyhold as forfeited; and aſter Ceſui 
gue Uſe for Life dies, he in the Remainder ſhall not be bound by the not 
coming in of the Leſſee; for che Cuſtom being in Deſtruction of an 
| Eſtate ſhall be taken ftridlly, and ſhall be intended of Tenant in Te ee in 

Poſſeſſion, and not of him in Remainder, as in this Caſe. | 

2Leon.109- Tf there be a Cuſtom within a Manor, that if a Man takes to Wiſe any 
er 0 Cuſtomary Tenant of the Manor, and has Iſſue, and overlives his Wife, he 


— rag ſhall be een ** the Curteſy ; anda Man marries one, to whom dons 


„„ 


8 ' 5 5 a T _ 
| | 5 Th. * & 3 3 35 1 


4 


de Coverture a Cuſtomaty Tenement deſeends, and has Iſſue by her, and 3 
be dies yet heſhall nor be Tenant by the Curteſfr. dia che 


; 2% z *: 1 1 „ 2 + IN ; | : ; 1 = ue t 1 N TY . 
..-* tended only where the Wife was a Copyholdet at the Time 
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-; |, Cuſtom ex- 
of the Marriage. ' 


5 


if there be a Cuſtom in London, that none ought to intermeddle with the Cro. Elia. 
Art of a Weaver there, but only thoſe who are free of the Guild; if a 803. ad. 
gtranger receives Silk in London, and carries it to Hackney, and weaves it judged-. 
there, and then brings it back again to London, and receives his Pay for it, RD 
this is not any intermeddling in London againſt the Cuſtom, though the 
Contract was made in Lond mum. 1 
If there be a Cuſtom in the Town of Newcaſtle, That the Owners of Style 409. 
Houſes there, but not Tenants in Tail, may deviſe them by Parol, and a debaredebut 
Man is ſeiſed of an Houſe there in Tail, Remainder to himſelf in Fee- 0 Reſolu- 
imple, he may deviſe the Remaitider';*for the Word Owner is general, 1 
and comprehends all Ownerſhps V 
If there be a Cuſtom within a Manor, that the Wife ſhall be endowed of Raym. 38. 
the Moiety of all ſuch Copyhold Lands as her Huſband was ſeiſed of, and a Ba and 
Copyholder dies, and his Wife is endowed of a Moiety, and his Son and Berigfrd. 
Heir having the other Moiety dies, the Wife of the Bonſhall be endowed 
of the Moiety of this Moiety ; for this is directly within the Cuſtom. 
If there be a Cuſtom within a Town to ha ve 2d. for every Hide of every Cro. EZ, 
Sheep, Cow or Ox, that is killed or ſold within the ſaid, Town, and for 783. Rol. 
Non-payment thereof to ſeize. the Hides, Oc. the Party that is tu have Abr. 569. 
the 2d. cannot by this Cuſtom juſtify the Tanning the Hides and convert- 2 2 
ing them into Leather. EEE nos 
General Cuſtoms may be extended to new Things, which are with Ld. R 
the Reaſon of thoſe Cuſtoms." 137, com args plu c 4 > ney 


= 1 | | Mod. 271. 

„ Wd > 0 07D, ID OO ts oe Gs 

is a general Rule, that Cuſtoms are jt to be enlarged beyond the Uſage, 11Mod.160. 

becauſe it js the Uſage and Practice that makes the Law in ſuch Caſes, Firzgib. 
and not the Reaſon of the Thing. ; e e e 


7 


* 2 * * 1 
* 14 y — * = . 1 
* 


(G) Cuſtom how deſtzoped. 
A Title gained by Preſcription or Cuſtom cannot be loft by Interruption Oo. Lit. 114. 
A of Poſſeffron ten or twenty Years, unleſs there be an Interruption of b. 
the Rig/t, as by Unity of Poſſeſſion of Right or Common, and the Land | 
charged therewith of an Eſtate equally high and perdurable in bot.. 
If Gavelkind Lands are held in Socage, and the Tenure is after changed Palſ. 23. 
into Knights Service, yet the Cuſtom is not altered, fur that goes with the Sid, 138. 
Land, and not with the Tenure. 8 . Style 476. 
Lands in Kent were diſgavelled by 31. H. 8. cap. 3. and a private Act 
made 2 C3 E. 6. enacted, that the Lands of Sir Henry Iſies amongſt 
others, ſhould be from thenceforth to all Intents, Conſtructions and Pur- 
poſes, as Lands at the Common Law, any Cuſtom to the contrary not- 
* withſtanding ; and the Queſtion was, Whether theſe Lands loſt by theſe pages 
Statutes all cheir other Qualities or Cuſtoms belonging to Gayelkind, as e 
well as their Partibility; and it was reſolved chat they loſe only their m. > 
Partibilit r. g en 
8 ; | e Fp 
| I 2 Keb. 228, Hard- 325. Catia and Wiſeman, For the Reaſons hereof, wide Tic. 
4 U . ; f * . : ; ? 5 
. If 


B 


Freem. 203, tive for 


4 en „„ Fe 


. e r e 
Wo 25 80. che 1 of Garelkind, 6 or Borough Ea; liſh, e . 0 
2 and be enjoyed i in ſeveral Deſcents, and are afterwards grant. 
2 5 0 : ed out by che Crown in Knights Service, 1 they, deſcend in Gayelking 
br Borough Engliſh for = Law. of thoſe Places cannot be controlled 
ia FF the King's Chaxter, or altered without an Act of Parliament. 
2 3 15 . | n was, Whether the Stat. 14 Car. 2. cap. 2. being Aﬀerma« 
Ele&ion of Tepee een e ee a oh in Fmt 


hy 206. 1 2 and hel oven it 1 
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5 5 AR PI .. Cuſtom. * : 
: 3 — 5 W of deviſing ei Borough Eoglih. or r Gavelkind may be 
be ae alledged in a City, Borough or Manor, but not in an upland Town, 


of laying a a that is neither City nor Borough; but a Cuſtom to have a Way to the 


Cuſtom, Church, and to make By-Laws for the Reparation of the Church, and well 


and the ordering of the 9 and ſuch like Things, may by alledged in an 


e we upland Town, that is neither City nor Borough. 


alledging a Thing by way of Cuſtom, or by way of Preſcription, vid: 6 Co. 60. f Hob 113. 
Oro. Blia 441. Poph. 252. Style wo ach. Oe. Vent. Jon 3 Lev. las Luck. 192. 
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te Gateward's . coptalaing a great deal of very r uſeful elne 


— 


- 


| 81d. 237. b 'A 15 ed Ve for. a Way was laid Pr tals Lube 3 quod ou 
Keb. . 82 W haberet, &c. and the Court held it naught, for it ſhould 


5 be laid Fat way of Fact triable, viz. tempore 1 MES. Sc. uf 
 fuerurt abere ; | 


* 


} The han Way would doin in a e The 1 is ppoper in a Plea, oc. 
Co Lit. 175. "The Law pd e of the (a) Cuſtoms « of Gavelkind pod Ae 
b./a)Butas Engliſh, and thereſore it 1s' ficient to alledge generally that the Lands 
to ſuch Cuſ- are of the Nature of Geld Se. But other private Cuſtoms mull 
toms 2s are be ſet forth in Pleading, that the Jud ß may be apprized of them, and 


OF kg: where ways TRENT and ſo. WT 11 iſtons with a proper TR to 


merely col- them. 
lateral,th | 


mult be ſhewn in eib as t the OEM 6 tl Lev. 85, Ade 77. Sid. 77, 138. Cro, 


Car. 562,—S0 if a Man would intitle himfelf to be Tenant by the Curteſy, without having Iſſae, 


or a Woman to have Dower of a hire it ought to be ſhewn . rot Time out of Mind, 


\ 


We. e | z Sid. 154. 


Godb. 1 Z | One Preſcription. or Cuſto om ava be landed 3 3 Ae uy 
2Mod; 5 are not n but a A de Wade iel ede is not good 
vide Rol. 15 2 


Abr. 558, 565. Aueh. 218. Bulſt, 115 8 85 127. 'Cro, . TY Jane 375: ; 


9 Co. 59. 1 one preieribes to have a Was wo over the Land of B. to his 18 e 
B. cannot preſcribe to ſtop it. 
TY n. 93 un n not to be laid in the Negative. | 


In 


138 * 


an Of the Manner — allevging and pleading a 


. 


— 


In 


e theſe Cuſtoms are of various and different Kinds, L fall conſider 


. 


c bes T G M's: 


10 an eee 3 what th C m 2Ld,Raym. 
in 1 it is not e 5 flew Cafe eli 


pF is 


47 43 *4 #4 Oo 
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* * wy 1 Ps. 3s 3 1 * i 7 3 g . ' 
8 , 


* om of London: 1 


_- 


Ti; antient Gy of n 1 the W nad. thief Town 8 co. Cs 


for Trade and Commerce within the Kingdom, it was neceſſary 

that it ſhould have certain Cuſtoms and Privileges for its better Govern- 

nent; which though derogatory from the general Law of the Realm, 

yet being for the Benefit of the Cirizens, and for the Advantage of thoſe. 

who trade to, and. therefrom, have hot only been allowed good by the 
Judgments arid Reſolutions in the Superior Courts, but (a) W alſo Sock {a). Magna 
kues by ſeveral Acts of Parliament 8 e bbarta, c. 2. 
J 7 Rich, 8 

; | | To 

+ On a cee to a es and 3 to 3 a Kr: the e (in his rain 
Cloth Robe, faced. with black Velvet) certifies ore tenus, and then, on Motion, delivers in the 
Certiorari, with a written Copy of the Return annexed; the Writ is filed; and the Return record- 


ed, Plummer v. Bentham, H. 30 Geo. 2. 1 Bur. 248. I it is not ſurmiſed in the Pleadings , 


that a Cuſtom ought to be tried thus, it ſhall be tried by the County, id. 


v4 


them under the os Diviſion: 


(A) Of the Cuſtoms of once PR 1 681. 
(B) Of the Cuſtom of London in reſpect to Or⸗ 
phans. 682. 
00 Of the Cuſtom of London in reſpect to'a Free? | 
man's Eſtate. 683. 


And herein. „ 

; ) 
1. What ſhall hs elicented fuch an Eſtate as will be 
" abject to the Cuſtom, and what Diſpoſition” A 
Freeman may make thereof. 683. 

a. Of the Childrens Part; and herein of Survivor 


ſhip, 3 and bringing into Hotch- 5 mind 


pot. 685. | 
3. 2 the Wife's Part, and what ſhall bar her there - 
of. 686. | 
4. Of the tory, or dead Man's Share. 685. , 
wh Qf the uſtom of London, as it relates to 
_ Feme overts. 688. 
Vel. J. — 3 A : | (E) As 


| 8 


* 


. CUSTOMS. „ LONDON. | 
. As it zelates to Waſters and Apprentices. 


os a "As it relates to Landlords and Tenant, : 


„ Ot the Cuſtoms of London which are in | 
e --- Furtherance of Juſtice, and kor the more {pred c 
Kecovery of Debts. 689. 4 

(8) Of the Cuſtom of N 4 689. F 

11955 cf | And herein. a il. : 

th 

7. Of the Nature of the Debt or Duty which may m 

be attached. 689. . 

4. In whoſe NE Gogh at what Time the Attach- 

ment may be made. 691. _ the 

135 Of the Form of the Proceedings in a Foreign At-. 

| tachment. al aſt 

> Pe 1 0 Ot the Cuſtoms of London in RAY ; 
wh” 116. "FP a 3 foreſtalls Fiſh coming 0 a Market abi the City, and ki 
The City of upon Complaint to the Court of Aldermen, he appears there and con- TR 
Londen and feſſes the Fact, and they order that he ſhall deſiſt, and he will not promiſe 60 

ü — 944 ad- to obey, Tc. they may (a) commir him until he ſignifies to the Count that he 
(s) Cuſtom he will conform ; and this isa good Cuſtom. 7. 
for gelung to FOR on the Livery, good. 2 Lev, 200. Raym. 447. Mod. 10. 2 Keb. 555. B, 
s Mod. 156, 319.80 to fine and impriſon for opproprious Words ſpoke of an Alderman. Ven: kay 

327. Lev. 200. But vide Cro. Eliz. 689. and 2 Salk, 425. pl. 2. 2 Ld. Raym. 777. Fareſl. 26. 

hut a Cuſtom to disfranchiſe for contemptuous Words ſpoken of an Alderman, is void. 2 Lev upon 
200. 2 Salk. 426. To impriſon ſor diſturbing the Election of a Warden of a Company, and Gs 
could 


for not promiſing not to diſturb again. Style 58. dubitatur. —To impriſon until he takes the Oath 
of an Alderman of London, « good ngen, March 179. F 


Rel. abr. By the Cuſtom of Toni, a F reeman or Che Wan even beſore I anno! 
556.8everal the Statute of Wills, deviſe his Lands and Tenements of which be was an 


Purpoſe. Was ſeiſed in Fee-ſimple, to whom he pleaſed, and may at this Time gm. 
Moor 136. deviſe the ſame in nin. notwithſtanding the Statute of Mortmain, Bil fr. 55 
1 127. . | | | 1 . ; 
| | - al 
7H.6:32.b. - By, the Cuſtom is . no an lies for a falls Verdict given in Fake 
Rol. n i 5 » 1 
SE x veg An of 3 upon an 1 3 by him, ſhall not be 15 
Letter C. obliged to wage Battle. he. that by 
- Fitz.Ccron. | It is a good Cuſtom in Tondon, that the Mayor of Londen may take temo ye 
e Reco Ee any Perſons, being of full Age, or Women ma 1 
587. U vide (5) (for he is a ah of FAR «though the the Debt was contratic 1 
Moor 871. out of 5 
Chamberlain | | | 
and Thorp ; but vide Cro. Eliz. 186. ES 130 . P, Lenne. (5) And the Courts abon Beſic 
will take Notice thereof, Va "OS 1 | > } i uſua 


CG Yeſtic 
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CUSTOMS or LONDON. | 
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. 1 Cuſtom in London, that they, Time out Mind, have had Rol. Abt. || 
the le) Meafuring of Coals infra Pirtum Londen, which (4) extends fiom $57: 1) & 
ts. ee Bridge to Londen Bridge, and from thence to Graveſend, and from gue oma i 
n the City Beam, good. Lev. 14, 15, 6 Mod. 123 Ld. Raym. 498. And a By-Law founded | 

dp 2 the 88 of e ee ee Nurse c. That no Freeman ſhall, under a certain Pe- 

nalty, ſell his Goods unleſs weighed at the City Beam, is good. Salk 3 5 2. pl. 1 3. 5 Mod, 186. 5 
* 6 Mod. 177. (d) For this wide 4 Inſt. 250. Sid. 149. 93 22 hy | ” | 
By the Cuſtom of London Whores are to be carted, and therefore if a Rol. Abr. 
Perſon calls a Woman (e) Whore (/in London, an Action on the Caſe 550. | 
lies in reſpect of the Puniſhment they are ſubject to by the Cuſtom; but (e) Note, þ 
the Party (g] cannot be proceeded againſt in the Spiritual Court for Defa- e 8 } 
lay mation; for that would be puniſhing him twice for the ſame Offence. often aa... | 
> late, that calling one Baſtard, or Son of a Whore, or calling the Huſband Cuckold, Sy by Im- ; 


* Ses gu, If the Action will not lie in the Superior Courts, if the Venue is laid in Zondon, and 
the Plaintiff lives, and the Words were ſpoken there ? FA 3 
* There (4) is a Cuſtom in London, that when a Chaplain keeps any *Page682z 
3 Woman in his Chamber ſuſpiciouſly, a Man may come to his Chamber | 
and Sos | | | ps 1 1H. aii 
3 vith the Beadle of the Ward, and enter the Chamber and ſearch. Rol. Abr. 

- "Mt : ; : S : 7 N 557. f. e 
jr (+) The Cuſtom of London, That if a Villain abides in Condes for a Near and a Paz, that he ſhail 
that not be taken nor put out by'Writ de native babendo, nor by any Proceſs thereupon 12 is good. 

H. 6, 32. 8 H. 6, 3. Rol. Abr. 557. 8. C. Moor 2. pl. 4. 8. P. adjudged. N 

. V 55+ By the Cuſtom of London, if a Man comimir a Horſe to an Hoſtler, and Moor 876. 
8 he eat out the Price of his Head, the Hoſtler (i) may take him as his own, 3 Bulſt. 271. 
Lex upon the reaſonable Appraifement of four of his Neighbours; which is a rin ee 
7, and WW Cuſtom! ariſing from the Abundance of Traffick with Strangers, who prot wrt 
v Oath could not be known to charge them with Actions. EIS. 112 3945 216 0 38 cod Sardfin 

5 os | 1 3 Man leaves 
| ſeveral Horſes with an Inn-keeper in London, and takes them all away except one, the Inn-keeper 
xeſore cannot retain the Horſe ſoleft till he is ſatisfied for the hee ping of the other Horſes, unleſs there 
ch he wa an Agreement to that Purpoſe, Bulſt 207,——50 if A. commit the Horſe of B to an Hoſtler 
Time in London, and he eat out his Head, yet cannot the Hoſtler fell him; for all Cuſtoms being derogatory 

3 to the Common Law, are to be taken ſtrictiy; and there is no Cuſtom of London . r 

oa far as this Caſe, to authorize one Man to ſell and convey theVroperty of another. 2 Rol. Abr. 85, 

; It was (4) antiently infifted upon, that by Cuſtom all Indiamen mrs and exo Car. 
ſen 10 Proceedings for any Cauſe, except Felony, ſhould be tried and determined 28. | 
in Londen, and not elſewhere ; but (/) it ſeems to be oe admitted, hats (1) Rayme 

Certiorari lies to ve any Indictment from London; but (m) it is ſaid, 74 

ot be trliorari lies to remove any 1 9 , . 220. 

that by the (n) City Charters, the Tenor of the Indictment on y mall be 3 ppt 

y take removed, and oof the Indictment itfelf. „„ Lo SE 

nel 5 | | | vide 3 & 


plication, calling the Mother or Wiſe a Whore. J If laid in London, when ſpoken elſewhere, 


the Defendant, may plead the Words were ſpoke at, tc. and traverſe the ſpeaking in Londen; and 
if the Plea is refuſed, may have à Prohibition. Lev. 11 6.—.—Thst the Adion muſt be brought 


aſter Sentence. Carth. 213. FFP 
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6. & M. c. 11. ( Keb. 262. Sid. 195. (n) That by the City Charters the Mayor ſhalF 
tea Principal in every Commiſſion. 3 laſt. 72, 2 Rich. 3. 1. .. 
: oy | 7 . 9 N 4.06 22 | 
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Beſides theſe and ſeveral other Cuſtoms, there is a z6neral Cuſtom wWöich FO ME. 


alledin -.+ 4.1 
Veſlion, biz. That (o) if any of their Cuſtoms heretoſore uſed prove le) What | 
. | - + = hard Ordinancery 


s uſually ſer forth by the City, when any of their Proceedings is calied jn 


- 
— 


* 


CUSTOMS or LONDON. 


oe of of the Commonalty, may ordain fir Remedy thereunto, ſo. as ſuch. Ordi- 

2 * nanee be profitable to the King, for the Profit of the Citizens, and agree- 
&. wide 8 able to Reaſon. Vi!!! HERE ONS FF 
a a. 5b i 10 16 e e 


f 


his old ae 
no other Ere 
Ged. 2. 1 Bur. 248 As to Buildings fee further 14 Geo. 3. c. 78.—With reſpect to Trade. It is a 
good Cuſtom that the Portage of Corn, Roots, &c. belongs to the City from Stainer Bridge to 
Teadal in Kent, and the By-Law is good, that none but the Company of free Porters fha!l carry it, 


oe, 2, e n 


z 
ny N 
. Cr A 
= 


N ; i 122 + / ? CHE Eh / # 214 a 1 . . N A Fs e 4- 

By various Charters the Citizens of London are free from Toll, &c. throughout the Kingdom, 
are excuſed from Juries, &c. out of the City, vide 4 Com. Dig. 162. &c.—But a Jury of Citizens, 
may wave their Privilege, and conſeit to be ſworn on a Trial at Bar in Middleſex. Lockyer v. Eff 


Tadia Company, M 2 Geo. 3. 2 Will. 136.—As to the Eredion of Edifices. A Man may heighten 


or Houſe, or re- build on the oid Foundation to what Height he pleaſes, but of 


ion or Building, ſo as to ſtop his Neighbours Lights. Plammer v. Bentham. II. 30 


on Penalty of 207. Fazakerly v. Wiltſdire. T. 1. G. Ludlam v. Bradley, P. 13 G. in C. B. Robinſon 
v. Webb T. 2 G. 2. B. R. Stra. 462. 6 Com. Dig. 3 is a good Cuſtom, that Perſons to 
be admitted to the Freedom be obliged to fwear on the New Teflament, Rex v. Boſworth, T. 


* 1 * * 


— 


1 7 2 
Ee J 1 


tt 


. 


) Of the Cuſtom ok London in reſpert to Or⸗ 


o 7 


1 1 F any Freeman or Freewomen die, leaving Orphans under Age unnur- 

Bs, 6 ried, the Cuſtody. of their Bodies and (a) Goods, by the Cuſtom of 
London, belongs to the City, and their Executors or Adminiſtrators muſt 

- »-,.- Exhibit true Inventories of all their Goods and Chattels, and muſt (+) 


& 5 


£ #Page683 bind themſelves to the (c) Chamberlain to the Uſe of the ® Orphans, to 


Sid. 250. 


Sid. 250. Ep | ; 115 . 
Vent 180. Mod. 80. 2 Vern. 110. 8. P. 


account for the ſame upon Oath ; which if they refuſe to do, they may 


Hob. 48 be committed; alſo (4) if the Eccleſiaſtical Court will compel them to 
Rol. Abr. account there, againſt this Cuſtom, a Prohibition lies. 71 | „ 


630. 8. . | 7 : 
(a) Though given them as a Legacy by other Freemen. Hutt. 30. 0r in a foreign. County. 
Vent. 180. (6) Although they have already acknowledged a Judgmentat Common Law for the 
Securing, &c- Rol. Abr. 550. Hutt, 30. S. P,—So although they have given Security in the 

ive Court, yet they may be compelled to give ne Security to the Chamber, of Landen. 
Rol. Abr 560. (% For which Purpoſe: he is a Corporation, and fuch Securities ſhall go to his 
Succeſſor, ho may ſue the ſame. Cro. Eliz. 404. (4) 4 Inſt. 249. S. P. But av Infant may 
wave the Benefit of ſuing in the Court of Orphang, and file a Bill againſt one for the Diſcovery 


of the Perſonal Eſtate, March 107. 


1 If a F reeman of London lea ves London, and reſides in the Country, yet 
Rol. Rep. his Children, though born out of London, ſhall be Orphans, and ſubjc(! 
, FG ow ers, 


p 


1 


If ſuch Orphan is taken out of the Cuſtody of ſuch Perſon, to whon 


Raym. 116. by them committed, they may impriſon the Offender till he produces the 
Lev. 162. Infant, or is delivered by Courſe of Law, Y 12 
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Part of his Perſonal Eſtate, and will be 


CUSTOMS er LONDON. 
Alſo by this Cuſtom,” if (a) any one without the Conſent of the Court Lev. 32. 


ef Aldermen, marry ſach Orphan (4) under the Age of twenty-one, tho? 5 Pr, N 


out of the City, they may fine and impriſon him for Non- payment thereof; * 


214. 215. : 


9 Mod: 98. Macabre 261. Gild. Rep. 172. Caſes Temp. Talb. 69 Will. Rep. 696. 

ä pl 205, Jos. 2 Will. Rep. 102, 112, 116, 661 pl. 185. 3 Will, Rep. 16. pl. 
26. &c, 154 12 Mod. 5 16. 8. 97 Va) Tho not a Freeman. Veat. 178. Mod. 79. e 
the above Authorities. (% Whether the Marriage was before or after twenty-one, the Huſband 
iz ſmneable and may be committed if he had not the Licence of the Court of Orphans. Preced. © 


pl. 291, 793, 4 


: The Orphans Money in the Chamber of London is not a mere depoſitum, 2Vent, 340. 
but in Nature of a Debt, or Choſe in Action, which does not veſt in Preced. 
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man's Eſtate; And herein 


What ſhall pe eee fich n Pate as will be ſubject to the Cuſtom, | 


and what Diſpoſition a Freeman may make thereof. 


'TERE it is neceſſary in the firft Place to take Notice, that by the F. N B 124. 


Cuſtom of London, if a Freeman of Londin dies leaving a Widow 2 Inſt. 33. 


and Children, his Perſonal Eſtate, after his D{bts paid, and the cuſtomary Lit. Rep. 
| Allowance for his Funeral, and che Widow's Chamber being firſt deducted 34. 


av. 139. 


thereout, is by the Cuſtom of the ſaid City to be divided into three equal 8 Ca. 

Parts, and diſpoſed of as follows, wis. One third Part to the Widow, 28 . * 
another third Part to the Children unadvanced by him in his Life time, Hetl. 188. 
and the other third Part ſuch Freeman may diſpoſe of by his Will as he Godb, 4g» 
pleaſes; but if a Freeman of London has no Wile, but has Children, the moons 134 
Half of his Perſonal Eſtate ang to his Children, and the other Half rw 1 


the Freeman may diſpoſe of; ſo if the Freeman has a Wife and no Chil- x85. Abr. 


dren, Half of his perſonal Eſtate belongs to his Wife, and the other Half 
he may difpofe ,. 8 ; | 
This Cuſtom extends only to the Perſonal Eſtate of the Freeman, for Abr. 
when it firſt begun, the Citizens of London had no regard at all to a Real 10. 
Eftate, for they did not ſuppoſe any Freeman of London would purchaſe 
* ſuch Eſtate but would employ his i 
for the Benefit of Commerce. r | | 
But if a Freeman of London has a 1 in Fee, this ſhall be counted Phan. Ca. 
ubject to the Cuſtom. 285. 
But a Leaſe ſor Vears waiting on the Inheritance ſhall not be reckoned , chan. Ca. 
Part of a Freeman's Perſonal Eſtate, but ſhall, together with the Inheri- 160. - 
ance, deſcend to the HeirarLaw, © | Vern. a, 


q. 150. 
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Power would be bur in vain. Nia 79. 


2 Salk. 426. 
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Alſo if a Freeman of Londen agrees to lay out Money in the Purchaſe of 

ern. 3% Lands, and to ſettle the ſame on his eldeſt Son, Oc. this ſhall not be 

Lend reckoned Part of the Freeman's Perſonal Eſ tate. 
j na +16 A She Ch a 


2 Vern. 665. 8. P. adjudged; for by the Agreement the Money is to be looked d p e eee 
in Equity, dul therefore 5 en e ee n 
Abr. E. 131. On a Marriage of Þ.'s Daughter with 4. a Freeman of Londin, B. the 
between Father, ſettles a Term for Years in Truſt, that 4. the Huſband, ſhall re- 
ii and Ceive the Rents and Profits till ſuch Time as D. and E. or the Survivor of 
denn them ſhould, otherwiſe appuint, and then ſuch. Perſons as they ſhould 
g appoint; and for want of ſuch Appointment, for ſuch Perſons as the ſaid 
A. by Will ſhould appoint ; and for want of ſuch Appointment, then in 
Truſt for the Executors and Adminiſtrators of 4. The Truſtees havin 
1 made no Appointment, 'the Queſton Was, Whether this Term thould g0 
according to that Appointment, or be looked on as Part of A. s Perſonal 
Eſtate, who was a Freeman of London, and ſo go according to the Cuſtom, 
and the Court was of Opinion, That it was not to be looked upon as Part 
of A.'s Perſonal Eſtate, becauſe it never was in him, but was ſettled by his 
e Wife's Father, and therefore not ſubject to the Cuſtom. 
gay LL If a Freeman of London is made both Executor and reſiduary Legatee, 
Eu er. and he dies before he has made his Election, whether he will take as Exe- 
ceutor or Legatee, yet the Legacy muſt be conſidered as ſuch, and will be 
ſubje& to the Cuſtom of London. 2 5 


* 


Leu 42. By this Caſtom a Freeman could (a) not by Will diſpoſe of f. uch Part of 


2 Vern. 257. his Perſonal Eſtate as belonged to his. Wife or Children; and (5) even 
Chan, Ca. Diſpoſitions by him in his Life-time have been held void, eſpecially when 
99. 9 1 they appeared to have been made in Fraud of the Cuſtom, and with a 
hn this et defeat it. Needs „%o 
Z 

the City of London, that a Man could not give away any Part of his Eſtate without the Conſent 
of his Children, is the Remains of the old Common Law, and is ſo taken Notice of in Braces; 
but it being found extremely inconvenient and hard, it was by the tacit Conſent of the whole 
Nation abrogated and grow into diſuſe : for what law has been ever made to repeal it? but in 
the City of London, where the Mayor and Aldermen had the Care of Orphans, they by chat ſole 
Authority and Power had preſerved this Part of the Common Law. in London, which is diſuſed 
every where elſe. Preced. Chan. 696. (5) Bat for this vide 2 Lev. 130. 2 Vern. 98, 20a, 
612, 685. Lev. 227. Preced- Chan, 17s Jo. Abr. Eq: 152. : | Sg 
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But now by the 11 Geo. 1. cap. 18. ſect. 17. it is enacted, That it ſhall 
and may be lawful to and for all and every Perſon and Perſons, who 

« ſhall, at any Time from and after firſt Day of June 17 25. be made or 
become free of London, and alſo to and for all and every Perſon and 

« Perſons, who are already free of rhe ſaid City, and on the ſaid firft Day 

« of June 1725, ſhall be unmarried; and not have Iſſue by any former 

_« Marriage, to give, deviſe, will and diſpoſe of his and their Perſonal Eſtate 
and Eſtates, to ſuch Perſon and Perſons, and to ſuch Uſe and Uſes, as 


* + 


he ot they ſhall think fir.” | VäʒàßZf 112 4 
| Provided nevertheleſs, © That in Caſe any Perſon, who ſhall, at any 
j _ © Time or Times froin and after the ſaid firſt Day of June 1725, become 
| Free of the ſaid City, and any Perſon: or Perſons who are already 


<< Free, of the ſaid City, and on the ſaid firſt: Day of June 1725, 


* Me. ſhall de unmarried, and not have Iſſue by any former Marriage, hath 
be ana < {A or ſhall agree by any Writing under bis Hang, upon or in Con- 
| $Page&8 5 * © fideration of his Marriage, or otherwiſe, that his Perional Eſtate ſhall 


i be ſubject to, or to be diſtributed, or diſtributable according to the 
« Cuſtom of the City of London; or in Caſe any Perſon To Free, or be- 
coming Free as aforeſaid, ſhall die inteſtate, in every ſuch Caſe 3 
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« ſonal Eſtate of ſuch Perſon ſo making ſuch Agreement, or ſo dying 
« inteſtate, ſhall be ſubject to, and be diſtributed and diſtributable ac- , 
« cording to the Cuſtom of the ſaid City; any Thing herein contained 
« to the contrary in any wiſe notwithſtanding.” _ 5 


z. Of the Children's Part; and herein of Survivorſkip, Advancement, 
| | and bringing into Hotchpot. | 


It has been already obſerved, That the Children of a Freeman of | 
London are intitled to the third Part of his Perſonal Eſtate, in Caſe he 
dies leaving a Wife, and to a Moiety in Caſe he dies leaving no Wife, 


but (a) this Cuſtom does not extend to Grandchildren ; and therefore (a) 2 Salk. | 


if a Freeman of London has two Sons, and the eldeſt dies, leaving a 426. 


Son, the Grandchild, though in Law a Repreſentative of the Son, ſhall Vert-397- | 


have no Part by the Cuſtom. 1 8 | 
But a Poſthumons Child ſhall come in with the Reſt of the Children Abr. Ed. 

fora Cuſtomary Share of a Freeman of London's Perſonal Eſtate. „% 8 
If a City Orphan dies before twenty-one, his Orphanage Part ſur- 


vives to the other Orphans, and he can make (% no Diſpoſition (c) by (8) 2 Salk, 


Will to contradi& it; but if he dies after twenty-one, at which Time he 426. 
might by Will have diſpoſed of it, there, though he die inteſtate, it Preced. 


ſhall go according to the Statute of Diſtributions, between his Mother £22-507: 
and ſurviving Brothers aud Siſters. Es by the Re- 
| | corder. 


Freced. Chan. 637 8. P. — 2 Vern. £59. S. P. See 3 Will Rep. 318. in a Note S. C. cited. 
Although he deviſes it away at the Age of ſeventeen. (e] But if a Man marries an Orphan, 


who dies under twenty - one, her Orphanage Part ſhall not ſurvive to the other Children, but 


all go to the Huſband. Vern. 88. But wide Preced. Chin. 537. cont”, 


U 


But if a Freeman of London dies, leaving two Daughters and a Wife, 


and one of the Daughters dies before twenty-one, though after a Di- Abr. Eq. 
viſion and Partition of the Perſonai Eſtate, yet the ſurviving Siſter 333 | 
ſhall have the Whole of the Orphanage Parrt. Leven. 

; Gilb. Eq. 


1 Rep. 32. Prec. Chan. 370, 372. 
But this Caſtam of Survivorſhip holds only with reſpect to the Or- Preced. 
phanage Part belonging to ſuch Child; and therefore if he by Survivor- Chan. 537. 
ſnp hath the Part of any other Brother or Siſter, ſuch Part ſhall go 
according to the Statute of Diſtributions, or may be diſpoſed of by him 
by Will before the Age of twenty-one. = 
If the Daughter of a Citizen of London marries in his Lite-time, a- Vern, 354. 
nainſt his Conſent, unleſs the Father be reconciled to her before his pins” 5 3 
Death, ſhe ſhall not have her Orphanage Share of his Perſonal Eſtate ; ellor. F 


and it would be unreaſonable to take the Cuſtom to be otherwiſe. Vet in Halt 
EY f v. Blacket. 


| Cafes Temp. Finch 248. it is ſaid, the Recorder certified that there was no ſuch Cuſtom, 


By the Laws and Cuſtoms of the City of London, if any Freeman's = * 
Child, Male or Female, be married in the Life - time of his or her Father, Certified 
by his Conſent, and not fully advanced to his or her full Part or Portion acordingly 
if his or her Father's Perſonal or Cuſtomary Eſtate, as he ſhall be worth in the Caſe 
at the Time of his Deceaſe, then every ſuch Freeman's Child, ſo mar- 1 
ned as aforeſaid, ſhall be excluded and debarred from any further Part 6% 89, 216. 
or Portion of his or their ſaid Father's Perſonal or Cuſtomary Eſtate, to "Salk 


he „ 's | 5 Will 8. p. 
* had at the Time of his Deceaſe, except ſuch Father, by bis laſt Kong” Preced. 


Chan. 269. 


Box. Vern. 
* 


426. 
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(a] Where 
78 Huſ- 
band and 
his Wife, 
who was a 
City Or- 

phan in 
Conſidera- 
tion of 1001. 
executed a 


CUSTOMS or LONDON. | 


a „ 8 . „ >. 4 of "| "1 | 
and * Teſtament, or ſome (a) other Writing by him written, and fign. - 
ed with his Name or Mark, ſhall declare and expreſs the Value of ſuch 


Advancement; and then every ſuch Child, aſter the Deceaſe of his or 
her ſaid Father, producing ſuch Wil-or other Writing, and bringin 


ſuch Portion ſo had of his or her Father, or the Value thereof into 


Hotchpot, ſhall have as much as will make up the ſame a full Child 
Part or Portion of the Cuſtomary Eſtate, his or her faid Father had at 
the Time of his Deceaſe, notwithſtanding ſuch Father ſhall by any 
Writing under his Hand and Seal declare that ſach Child was by him 


fully advanced. 5 


| Releaſe of their Cuſtomary Share to the Father, and it was held. That they were barred from 
demanding any further Share, and that this Releaſe was no Writing under the Father's Hand 
ſignifying the Advancement, Preced. Chan. 594. 1 oo ge” 


Abr. Eq. 
„ 
Bright and 
Smith, de- 
creed. 

(5) Where 


the Father 
by his Will 


declared 
that he had 

given ooo. 

o one of his 


Children, 


A Freeman of London having advanced his Daughther with a Portion, 
and intending to exclude her from any further Share (on ſome Diſplea- 
ſure taken againſt her) made his Will, * and thereby recites, that he 
had ad vanced her with 300l. and () upwards, gives her 5s. and no more, 
and died; yet after his Death, the Daughter on a Bill brought to haye 
the ſaid 3ool. made up a Moiety of his Eſtate 1 7 having no other 
Child, and the Cuſtom not extending to Grandchildren) had a Decree 
accordingly ; for the Words, and upwards, are certum in certo, and not 
to be regarded, though it was objected it might be 10007. or 2000/. or 
oo oo EO PE ; eg 


10924, to another, c. in full of their Orphanage Part by the Cuſtom ; ſuch Declaration is ſufficient 
to let them into their full Cuſtomary Shares, on bringing theſe Sums into Hotchpot ; but it ſeems 


that the Parties concerned are not ſo far concluded by this Declaration, but may give in Evidence 


that more was received by the Children than thus cx; reſſed. Preced. Chan. 479, 471. 


Chan. Ca. 
160. 
(e) ADeviſe 


— 


* See the Stat, 11 Geo. 1. c. 18. ſ. 17. ante 684. 


A (E) Settlement of a (d) Real Eſtate on a Child, is no Advance- 


ment, nor to be brought into Hotchpot. 


of the real Eſtate to a Child, does not bar ſuch Child of the Cuſtomary Share. 2 Vern. 753. (4) Or 


Money agreed to be laid out in the Purchaſe of Lands. Vern. 34 5. 2 Chan.Ca.118 Abr. Ed. 153. 


Abr. Eq. 
KI. 
Feaſt and 
Zens. 


after the 


Vern. 345- 
2 Vera. 48 t. 
2Salk. 426. 
„ 


2wern. 234, 
630. and 
2Vern 754. 


8. . For if 


If upon a Marriage Treaty A. a Freeman of London, covenants to leave 
his Wife 2000/. at bis Death, 2000/4. to his eldeſt Son, and 10000. a- 


piece'to his younger Children, and dies, leaving ſeveral younger Chil- 


dren; the 10000. a- piece to the younger Children being due only by Co- 
venant, n on the Perſonal Ellate, and not being to be paid till 
er's Death, is no Proviſion or Advancement within the Cuſ- 
tom of London, to bar them of their Cuſtomary or Diſtributory Shares. 
If a Freeman of London advances a Child in Part, by a Portion which 
is to be brought into Hotchpot, ſuch Portion or Advancement muſt 
be brought into the Orphanage Part only. | 
And therefore if there be but one Child, who has been in Part ad- 
ranced by the Father in his Life-time; ſuch Child ſhall not bring his 
Part into Hotchpot, there being none in equal Degree with him. 


ie wore to be brought in, it mult fall again into the Child's Part. 


I Þ 


Hetl 158. 
Vern. 132. 
Abrc,Eq.156 


. 


3. Of the Wife's Part, and what ſhall bar her thereof. 


The Widow of a Freeman of London, by the Caſtom, is intitled to ber 
Widow's Caamber, and to a Moiety of his Perſonal Eſtate if he leaves 
no Children, and to a third Part in caſe he leaves any Child or 8 
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tomary Share of his Perſonal Eftate. 


CUSTOMS or LONDON. 

But if a Woman, upon her Marriage, accepts a Settlement ont of the preced. 

% Freeman's Perſonal Eſtate, (e) 0 

18 6, Ce. 
Abr. Eq. 

Preced. Chan. 327. (e) Though no Notice was taken of the Cuſtom. Abr Eq. 139. 


(f) Where ſhe ſhall take by the Cuſtom, and likewiſe by her Huſband's Will. 3 Vern. 110. 


But vide Preced. Chan. 353. | 


$12 "PF 


2 But though ſuch Compoſition ſhall bar the Wife of her Cuſtomary Pages) 


Share, yet ſhe is not thereby precluded from demanding the Benefit of Abr. Eq. 
any Gift or Deviſe the Huſband may think fit to make her 7. 159. 


I And now, by will, if a Modern Freeman, e. he may give her All or ſuch Part as he 
pleaſes, vide 11 Geo. 1. g. 18. ante 684. . : | | 


Alſo if a Freeman, whoſe Wife has been thus compounded with, dies Preced. 


Inteſtate, his Widow ſhall have ſuch Part of the Legatory, or dead Man's Chan, 327» 


Share, as the is intitled to under the Statute of Diſtributions, eſpecially | 

if there was no expreſs Words in the Agreement to exclude her. „ 
If a Freeman of London makes a Jointure on his intended Wife, and Abr. Eq. 

the ſame is expreſſed to be in Bar only of her Dower, or Thirds of 158, 159. 


Lands, Tenements and Hereditaments, this ſhall not bar her of her Cuſ- 8 ced in 
: 5 a | ancery 


between 
3 Atkins and 

N A 8 | | Waterſon. 
4. Of the Legatory or dead Man's Share. 


* 


Perſonal Eſtate, in caſe he has a Wife and (g) Children, which the Free- Vern. 6. 
man might always have diſpoſed of by Will, and which for want of 2 Vern. 


| ſach Diſpoſition is under the Direction of the Statute of Diſtributions, 589. 


and not at all under the Controul of the Cuſtom of London. + pg A. pl. 


| | | Chan. 499. 
g) But where there are no Children the Cuſtom of Zondoxn gives no Directions, therefore the 
Perſonal Eſtate muſt be wholly governed by the Statute of Diſtributions. But the Cuſtom of 
the Province of York extends to give ſuch Moiety to the next of Kin to the Inteſtate. Preced. 
Chan. 327, 328. But note, that the Cuſtom of the City of London in the Diſtribution of an In 
teſtate's | Eſtate ſhall prevail againſt the Cuſtom of York. 2 Vern. 48.—As if a Freeman of 
London dies in York, his Heir ſhall come in for a Share of the Perſonal Eſtate, though by the 
Cuſtom of Tori he is debarred thereof, for the Cuſtom of Londen, which follows the Perſon, 
ſhall be preferred to that of Teri, which is only local. 2 Vern. 82. 7 


If a Freeman of Lande makes his Will, and deviſes Legacies to his Abr. Eq. 
Children more than their Orphanage Part would amount unto, without 160. & 


taking any Notice whatſoever.of the Cuſtom ; theſe Legacies ſhall be a ** 2 Vern. 


Satisfaction of their Orphanage Shares, to which they were intitled by 3 154+ 


the Cuſtom in the Nature of a Debt, and the Legacies ſhall not come (4) b) Where 


out of the Teſtamentary or dead Man's Part, for it would be unreaſon- it was held 
able that they ſhould take both by the Will and the Cuſtom. rs 28 

. | | EE ; ev or 
Mowing ſhould come ou: of the Teſtamentary, and not out of the whole Pepſonal Eſtate. g 
| ern. 429. i 8 8. [ ; I bg 


But if ſuch Legacies are leſs than their Orphanage Shares, they ſhal} Abr. Eq, 


not pro tanto be a Satisfaction, but in ſuch Caſe the Legatees ſhall take 150. 


per Lord 


both, eſpecially if none of the Deviſces in the Will are thereby diſap- Chancellor; 


pointed f. 


hut in this 


+ Sce 11 Ceo. 1. C. 18. ante 694 


* 


uch Compounding, as it is called, Chan. gag. © 


| ſhall ( bar her of her Cuftomary Share. | Fa 
167. (4) Although the Compoſition or Sum to be paid her was Part of her own Fortune. 


The Legatory or dead Man's Share is the third Part of a Freeman's 2 Salk. 446. 


| Caſe he ſent it to the Recorder to certiſy the Cuſtom. 
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RIF. Ju 13 1 A; raid E Roh of Lindo Eſtate by the Taſolreney 
Chan: 10 of his Executors, ſuch Loſs ſhall be borne out of the Teſtamentary part 


2 of _ his Eſtate only, and not out of the whole Perſonal Eſtate, for the 


and Huck, ile and Children of, 4 Freeman are in the Nature of Creditors,” and 
altbough it hall have two Parts in three of the Perſonal Eſtate he died poſſeſſed 


hey fore of, although his Legatees are thereby defeated of their Legacies: 
ed that 


Abr. 216. 0 9+. LB 4. 
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nee 0 ot the Cuſtom of Taso as it relates ro kene 
. Coverts.,, TOO 


Cro. Car. zr 3 Cuſtom 71 Lexden if a Bak 1 90 Wilke a aP e 


69. (a) trades by herſelf i in a Trade, with which her Huſband does 


not (4) intermeddle, the may (c) ſue and be ſued as a Feme Sole, and 


31. 8. C. the Huſband ſhall be named only for Conformity; and if aka be. 


Leon. 131. e againſt them the only thall be taken in Execution. 
2 Brownl; / 


218. 8. P. (a) Nec got boin's Shep. Show. He 184. (3) But if the Wife ufes the fame 
Trade that her Huſband does, ſhe is not within the Na, oy. 26. (e / But it muſt be 


in the Courts of the City. er 135 1 Oro. Eliz. Gy” 3 Tam LO 618, 


ab # #3 :< - 
* 1 


9 


1 And thould ſuch Action be removed eue 2 er ane that Court on a Motion | 


will ſend it back to the luferior Court. 


Show. Rep. If the wife of a . wheol is a fol Trader, ons a Debt 


183. Fabian and dies, aud afterwards the Huſband: promiſes to pay it, yer ſuch Pro- 

v. Plant, + wife is not ſufficient to maintain an 4ſump/it againſt the Huſband, for as 
he was not onginally labile, the ſub blequent Promiſe was without any 
Conſideration. 


Rel, Abr. A Recovery ſuffered by Baron'and Feme of the Lagas of the Feme 


856. = ſhall as effectually bind the Was of che Femme by the Cuſtom of Lando, 
as a F ine at e Me 


„5 


en of the L entow of of 1 Lenden. why ergo to Wat 


crs and Apprcutices. 


TT Moor 135. N Kam unmarried; and above the Age of 14. may (4) bind him- 


- = +4 ſelf Apprentice to a Freeman of London by Indenture with proper 
= Watt ey Covenants, which Covenants by the Cuſtom of Londen 22 be as (e) 
306. binding as if he were of full Age. | 

Palm. 361. 

Mod. Rep. 271. pl. 22. 2 Keb. Rep. 687. pl, 14- + Tar. 452. pl. 447. (4) Cuſtom 


of Loden to put over an Apprentice to another, i- good: March 3. (e] And for a Breach an 
Action may be brovehs © in any other Court as well as in the Courts in the City. Moor 136. 


2 Rol. Rep. If the Indentures ben not . e beſore the Chamberlain within the Vear, 


305. upon a Petition to the Mayor and Aldermen, c. a Scire facias ſhall Iſſue 


Palm, 361. to the Maſter to ſhew Cauſe mk not rolled ; and if! it was through the 


vi. 
Mod. 271. Maſter's 


hefe was x6 Option in, Zenſr which dived how ſuch les hould be borne. See vn. » 


CUSTOMS o Lo NDO N. 
Maſter's Default, the Apprentice may ſue out his lndentures ; otherwiſe Boh. Priv. 


if through the Fault of the Apprentice, as if he would not come to pre- Lond. 75. 
ſent himſelf before the Chamberlain, c. for it cannot be inrolled unleſs 11 


the Infant is in Court and acknowledges it. 0 8 3 


This Cuſtoni does not extend to one bound Apprentice tc to a Waterman 6 Mod. 2 
under 21, for the Company of Watermen are but a voluntary Se * i; 
d being 0 ree that does nor apa: one e of London. * | 


8 


8 


6 


a 


« (B) As ir eh to „ Landlords and Tenants: eee 


V 75 Cuſtom of London a Sn at Will a the yearly Rent af 2 Sid. 20. 
B 405. thall not be turned out without a Quarter's Warning; and ſuch; 

Tenant aying above 405. yearly, Rent, thall not. be turned out without 

Half a Year's Warning. 4 


But a Cuſtom that Tenant, for Years bu hold for Half a Year after ah . 0 


his Term ended, is not 8004. ws e 0 | b 
FFC | 5 ; $ I 7 3h 8 a 25. 


— * — — 


; 5 
. 83 
bi * Ll 


(G) Of the 8 1 which are . — 
therance ol Wes and oz * moze Leal 
 Hecoverp of Debts. 


the Cuſtom of London a Creditor i may, bettet ihe 2 ien Hob. 36. 
t 


0 arreſt his Debtor, and oblige him to find Sureties pay the Money CN: 29. 
on the Day i it ſhall becomg due, | wo Lon 
Abr. 555. . 


If a . be entered into by 6 two Citizens, ads one of them, who Cro. Eliz. 
is thereby obliged to pay a Sum of Money, dies inteſtate, his Admini- 409. Noy 
1 ſhall be obliged to pay it in the ſame Manner as if 3 it n a Debt S Rol. 
by Obligation. N 


I. and B. are bind as 3 05 aud ks 0. to p. bc D. recovers Lee 10 


againſt A. in London, and has Execution againſt him, A. may there ſue B. Moor: 136. 
tor Contribution ut uterque eorum oneretur pro rata according to the Cuf- 8. F. 
tom of London, and therefore where ſuch Action was removed in B. R. 

Writ of Privilege, the ſame was remanded, becauſe otherwiſe the Plain - 

tiff would be without Remedy, * oy the Courſe 150 the een Law 

no Action lies. * . 


„ * _ 
9 F * : — x: : q 1 * ROT Wes, : al, Wow 2 * . „ 7 
5 * ; S.- K "4 "I: 3; © LA Y * . 1 > $2 - be F 1 5 <7 9 ; : 13 x 2 1 . * * » 6 


a: ot 0. Cuſtonr of ben annehmen So 


And Herein, 


1. Of the Nature of the Debt or Duty which may be denn, 5 


V the (4) Cuſtom of London, if A. is indebted to B, and C. is in- (a) Rol, 
debted ro A. B. upon entering a Plaint againft A. may attach the Debt Abr. 551. 


* TORE C. inde is cy, the PONY to A. 50 this (5) Cuſtom of (5) Carth. 


Fateign 25 


Ede + 


j 
| 
| 
} 


a fe) For the of rr 


Vent. 112. 


ehe r aut „ LONDON 


Ls Fort ion chment i Is to no o Mien; purpoſe but to compel an 8 

e dant in th he Action; for if he appear within (a Year 

Year 1 and a "Day, an Ar and | put. in PM, to the Action, the Garniſhee i is een 
Day ae. 


| g binuas e r vide Cro. liz. 713. Leos. fy Rol. Rep. 10 6. mol. Abr. 651 5 = 
_ Abr a The Gar niſhee may plead this Cuſtom of Foreign Attachment to 


831. an Action brought againſt him by his Creditor, but then the Plaintiff 


__ Cro. liz. may traverſe the Cauſe thereof, and that he was not indebted to him 


$98, 836. Who. attached it. 
page o * Such Goods cannot be attached, of which the e bad n no o Pros 


E. 4. 7: b. perty, at dhe Fung of, the Attachment. 5 7 
2 ke f thee b bats, } 
581.4 8. C. So if A. be indebted to B. and J. S. a 88 alles by: Tort cer- 


[hs 


tain Goods of A. as a Treſpaſſer, B. cannot by the Caſtom' attach theſe 


| Goods i in the Hands of J. S. for the Debt of A. becauſe the Property 

: is out of A. at the Time, and he had only A ht in him 
Rol. Abr. A Legacy cannot be attached in the Hands gh an Executor by Fo- 
551. No reign Attachment ;' betaufe it is uncertain whether, after Debts Paid, 

115. 8. ThE 
the Executor may have Aſfets to diſcharge it. 

= Abr. Tf A. be indebted io B. by Obligation, and FB. is indebred by Con- 
io tract to H. and B. dies, and his Adminiſtrator demands the Debt upon 


2 25 the Obligation of A. who promiſes him that, if he will ſorbear him 


xo. 8. C. for a Month, he will pay him then, but he does not pay him accord- 


ingly, and after H. briugs Debt in London againſt the Adminiſtrator 

upon the . tract (as he may there by the Cuſtom) the Debt of 4. 

due by the Ob! ligation may be attached in the Hands of the Adminiſ- 

trator ; for notwithſtanding the Promiſe broken, yet the Debt conti- 

nued due by the Obligation, and a Recovery upon the Obligation 

5 mo Will be a Bar of the Action upon the e in which all Wale be 
rrecovered in Damages +. 


+ This i is not Law ; if it was, by this Means, a carols Contra foliar elle = paid, in 
Preference Wen iy Creditors.  Fiſter, nen v. Lane, and . C. P. T. 12 


8. 3. 1772 Wilk. 297. and ſee ee 691. 


Rol. Abr. 6h A, lends B. 1000. to he repaid. him upon che Death 5 his Pte: 


552. >Hals and after the Death of the Father of B. this 100, is attached by Force 


— of z, Foreign Attachment, and after A. brings an Action upon the Caſe 


upon a Fo- againſt B. for this Money, this Foreign Attachment will be a good Bar 
reign At- -thereof, thou ww. the Cuſtom be to attach Debts, and this is an Action 
tachment upon the Caſe, in which Damages only are to be given, becauſe this 


. ie a Debt, and be might have an Action of Debt thereupon; and 


Cuſtom is therefore, inaſmuch as this is well neee nee defeat it by 
the ſame as bringing an Action upon the Caſe. 


in London. 
Bol. Abr. If A. ſells certain Stockings to B. upon a Comag, for which B. is 
552. Read to give 10ʃ. to H. and if he ſells the Stockings again beſore Aug, 


0 Hau, after that he ſhall give Twopence more for every Pair of che Stock- 

1 ings, the 10l. is attachable by Foreign Attachment, becauſe an Action 

of Bebt lies ſor it, but the Twopence for every Pair of Stockings is 

not attachable, becauſe this reſts only in Damages, to be recovered by 

an Action upon the Caſe, and not by Action of Debt, becauſe it is 
made payavle upon 'a Poſſibility. 25 

If there are ſeveral Accounts, &c. between A. and B. and A. dies, 


Horſam and and his Executor and B. ſubmit. to the Award of F.S. and he awards 
Target, that che Executor ſhall deliver certain Goods, of which A. died poſ- 
Lev. Wer Tefſed, to B. and that B. ſhall pay the Executor 3oo!, this Money can- 
8, G. not be attached in the Hands of B. for the Debt of A. for upon the 
Matter the Executor being liable to a Deva ſſa vii yen to have W 
in his own Right for the Sum awarded. NY 


_ _—_ © www 0... =<= — 
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Hands the Debe was attached. 


a Doug. 363. 


CUSTOMS or 1 0 * 0 M. 9 
I 4. is indebted to B. who is indebted to C. and B. alligns the Debt, 1 
of 4. to C. in Satisfaction of his Debt; now the Debt due from A. is 2 > 


become the Right and Property of C. and B. hath nothing, but in Truſt W 
for C. and therefore iq 1 5 not to he attached for any Debt of B. and Xi 


upon the ſpecial Matter ſhewn' the Lord Mayor ought to give Relief. 13 
In an Action of Debt for Tobacco, in the Detinet, a De Deb cannot be Rol. Abe: 

attached within the Cuſtom, in Satisfaction thereof, becauſe it does 553. 5 f 

not (a) appear of what Value this Tobacco was, ſo that | it might ap- | 
ar that the Debt is but a SatisfaQion to the Value; which cannot be (a) But ie | 


ſupplied by a Plea in Bar madein another Action ang bim, in whoſe | pr 8 — 


: „ 2, horn, co had been 
na verzed in 
the Record of ho Ati the Debt might have been wel attached in this Action. Rol. 
Abr. 3545 & vide Jon. 496-. 5 Eo 1 rig 1 9 5 
A Debt due by Speciaey d may * A ed wth * Cuſtom of {ond *Page691 
becauſe the Attachment may be pleaded if an Action be brought ſor it Rol. Abr. 
in the Courts at Meſtminſter, but a Debt (6) recovered in any Court in * 5 


We 245 by (c) a judgment cannot be attached by the Cuſtom of 4 3 240 · 
TD 4 8 the Party has then no Time to plead it. e Elia. 
"yr Leon. 29, 


2 Term Rep. 388. (50 After Iſſue joined in an AQtion of Debt in B. 
R. the Debt for which the Action was brought cannot be attached in London, for the Inferior 
Court cannot attach a Debt in a Superior Court: Rol Abr. 552.—80 after Imparlance to an 
Action of Debt in B. R. Rol. Abr. 554. Cro, Eliz. 157... 3 Leon, 23480 if a Writ 
returnable i in B. be purchaſed before the Attachment. Cro. Eliz. 101, 59%, 3 Leon. 
210. Rol. Abr. 552. /) So if ſevied upon a Fieri facias, and in the Sheriff's Hands. 
Leon. 30, 264. 80 if a Suit be begun in Equity, 9 hr thereof ſhall not be provening by 
a Foreign Attachment. 2 Chan. Ca. 139. t 


* A. is indebted to B. and C. is indebted to 4. b B. i. brings Debt 
HOI A. pending this Action, B. may affirm a Plaint in Lon. pom Eliz. 
8 49a Rt J. for the ſame Debt, c. and attach the Debt in the Eands J? e 
of C. for though a Debt in London, for which there is a Suit depending and Huatly 
in B. R. cannot be attached, yet he that hath brought an Action in 3 2, 71 3 
B. R, may, notwithſtanding according to Cuſtom, attach the Debt of 8. C. re- 
the Party, for the n. LY NO] in B, rr is not touched by this folved alſo”, 


_ uponaWrit 
Attachment. of Error, 


„„ ee ß © tho' che 
eee LADA en 8 © Judgment was reverſed for another RR 


4 is indebted to B. pt is indedted to 4. by Gunple'C Contract, 4. Carth. 344. 
dies inteſtate, and B. enters a Caveat againſt his Widow's Taking out 24er and 
Adminiſtration, pending which he enters a Plaint in the Sheriff's Court ao 7 5 
of London againſt the Archbiſhop of Canterbury, and thereupon attaches Skin. 7 
the Debt due from C. after which the Widow has Adminiſtration pl. 6. 
Nee to va who brings an Action againſt C who inſiſted on the 4 Mod. 75, 

atter ſupra; and it was held that this pretended Cuſtom in this 9 8. C. 
Caſe was unreaſonable and void, becauſe the Archbilhop had no Right : Jon. 166, | 
to the Debt, nor any Means to recover it; belides, hereby every Cre- Rol. Abr. 
ditor would be his own Carver, _ the Goods of the Inteſtate waſted 5ST, 906. 
vichout N . 5 Crxo. Elig, 

eee, 

| : E 53. 
1 In whoſe 1 at che Time the Ai b be made. 147. I 
If A. recovers a Debt againſt B. in London, B. ney” attach this Rol. Abr. 


Debe 1 in his (4) own Hands for ſo much due to him. N 
Cro. z 
116. (4) Whether a Debt owing to a Company is attachable, for the Debt of the C many, 1 


By 


. 2 212. dubitatur ; 


Vent. 246. City may be attached, if the Debtor is found within the Juriſdiction 
vide Rol. for every Debt follows the Perſon of the Debo.. 


. 3 $54: An Obligee before the Debt is due by Obligation cannot by the Cur. 
Lon 236. Pebt before it is due. N e eee 


. c. Bat if B. is indebted to 4. and C. is bound to B. but the Day of 


Rat. Abr. Payment is nat yer come, 4. may attach this Pebt in the Hands of C. 
533. %%% ũũ oe foo) o defy alt 260 16s 


pp Eliz. 184. Rol. Rep. 105. Cro. Eliz. 213. Noy 68. (a) But the Cuſtom 

ſo to 40 muſt be ſpecially alledged. Rol. Abr. 553. Noy 68.—And the Judgment ſhall be, 
that he ſhall be paid when it becomes due. Rol. Abr. 533. Sid. 7 _ 

Rol. Abr. So if 4. lends Money to B. to be repaid upon the Death of the Fa. 

* $53- _. therof B. and after an Action is brought by C. againſt 4. and afrer the 

Paather of B. dies, the Money due by B. to 4. may after be attached in 

dee Hands of B. though it was not due at the Time the FPlaint com- 

muenced againſt 4. in as much as it became due before the Time that 

dy * the Proceſs is to be granted aginſt him in whoſe Hands it is 

Attached. F 7 1 

*Page6g2 f in Debt upon an Obligation of 1001, conditioned far the Pay- 

„ ment of gol. at a Day, the Defendant pleads, that before the Day of 

=: and Payment of the 500. it was atrached in his Hands by a Creditor of the 


| Srondard. Plaintiff, Qc. and that aſter the Day upon a Szire ſuciut againſt him ac- 


1 „ „ 


ee e of a Breach of the Condition afterwards. 


mist have been pleaded in Barof ſo much. Sid. 327. vide Godb. 196. Owen 2. Moor 598. 


"= 


# 


"op 3̃. Of the Form of the Proceedings in a Foreign Attachment. 


Rol. Abr. By this Cuſtom! the Plaintiff muſt ſwear that the Debt is bona fide 
Fo "Bi; due to him, but it is not ſufficient to alledge that he ſwore that the 
t Debt was a true one by himſelf, or his Attorney, for the Attorney's 
{oc 406. {wearing is not according to the Cuſtom. f | | 
SR - Eliz. I 4. affirms a Plaint againſt B. and upon Nibil returned, it is ſur- 
3 miſed that C. hath Money in his Hands due to B. c. and the Money 
Leon. 321. is attached in the Hands of C. who appears upon the Attachment, 
| _ * and pleads that he owes nothing to B. though this be found againſt C. 
| and thereupon there is Judgmentagainſt him, yet he ſhall not pay any 

; Cioſts, for there are no Colts recoverable in a Foreign Attachment. 
Rol. Abr. By this Cuſtom if A. ſues B. in London, &c. and C. is indebted to B. 
8855 in the ſame Sum, and the ſaid C. is condemned there to A. according 
d—ę0o the Cuſtom, and Judgment given againſt him accordingly, yet if 
no Execution be ſued againſt C. 4. may reſort to have Judgment and 
1 Execution againſt B. his principal Debtor, and B. may ſue C. for his 
$i Debt, notwithſtanding the unexecuted Judgment. 
In Bar of an Action brought in B. R. if the Defendant pleads a Judg- 
Bel. Abr. ment in a Foreign Attachment in Bar, and alledges the Cuſtom to be, that 


a Nihil(c) returned makes a Surmiſe that B. is indebted in ſo mych tothe 


Fe L 0 223- he does it accordingly ; and if (d) the Defendant makes Default at four 
ke 8 Courts after, that by the Cuſtom, at the laſt of the ſaid four Courts the 
py” et- Plaintiff may pray Proceſs againſt B. tocome iu and ſhew Cauſe . 
tachment | | | ant | . 
before ſome Default in the Defendant is naught 


k 


2 r . 1 
7 r 
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| CUSTOMS or London 
Car th. 2 ' : 35 3 7 g 5 ire 
„ By this Cuſtom a Debt contracted without the Juriſdiction of the 


ceording to Cuſtom he paid it; this is a good Bar of the (6) whole, be- 
(5) If the cauſe the Attachment being made before the Day of Payment, it be- 
Aﬀttach-""' came a Debt to the Creditor, and the Obligee could take no Advantage 


T IH. 6. 4% if the Plaintiff in the Court hath Proceſs againſt the Defendant, and upon 


- Defendant, and upon his Prayer to attach it in his Hands by Proceſs, and 


* CUSTOMS or L OND O N. 5 ; 


Judgment ſhould not be againſt him at the next Court after, and when Vent. 236. 5 


he comes to apply this Cuſtom to his Caſe, he ſhews that there were four (<) Moor 
Defaults, and that at the fourth Default the Plea was continued for ſeveral 57 
Courts, and then Proceſs went againſt B. and then after Judgment againſt Pon 
him, (e) this is not warrantable by the Cuſtom, in as much as he thews © 
by the Cuſtom ir ought to be at the next Court after the four Defaults. 


If in Debt the Defendant pleads that J. S. entered a Plaint, Ec. againſt Carth. 284. 85 


the Plaintiff in London, and upon Proceſs againft him Non eſt inventus was Lawrence”. 


returned, and thereupon a Suggeſtion was made that he had ſo much Mo- * 


tached by the ſaid Money; this is an ill Plea, for it ought to have been 
that the Plaintiff was attached by ſo much Money in the Defendants Ws 


ney in the Hands of the Defendant, and that the Defendant was at- judged. 


Hands; for ſo is the Cuſtom“. 


* Ou. If in Caſe, or Debt, not by Specialty, where Nil debet would be a good Plea, the De- 


fendant may not plead the general Iſue, and give Foreign Attachment and Payment by Virtue 


thereof, in Evidence? That would avoid the Nicety of pleading ſpecially, in ſuch a Cafe. 8 


After a Dilatur entered by the Garniſhee in the Sheriff's Court, which Carib. 25 


is in Nature of an Imparlance, he cannot plead to the Juriſdiction of the 26. 
Sheriff's Court. „„ . „ 
It was ruled, That if 4. brings Debt in London againſt B. and attaches ia Mod. 
Goods of B. in the Hands of C. from whoſe Poſſeſſion the Goods are not re- 13. 
moved ; and B. by Certiorari brings the Cauſe into K. B. and puts in Bail, 

the Attachment is at an End, and C. ought to deliver the Goods to B. 

which if he does not do, B. may have Trover or Replevinf. 1 * 


+ See farther on this gubjecd of Foreign Attachment, in a ſmall Volume 12mo. 1 


+ The Practice of the Sheriſl's Court London, 16 7. 
s | | | 


The End of the FIRST VOLUME- 


pl. 779.like 


* 
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